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COURT  OF  KING'S  BENCH. 


*J*HE  prifnary  objects  of  the  law  are  the  establishment 
of  rights,  and  the  prohibition  of  wrongs :  and  to  ac- 
complish the  redress  of  injuries,  courts  of  justice  a  re  insti- 
tuted in  every  civil  society,  in  order  to  protect  the  weak 
from  the  insults  of  the  strong,  by  expounding  and  enfor- 
cing those  laws,  by  which  rights  are  defined,  and  wrongs 
prohibited.  This  remedy  is  therefore  principally  to  be 
sought  by  application  to  these  courts  of  justice,  which,  in 
all  instances  of  an  injury  being  committed,  either  inflicts 
a  punishment  on  the  offender,  or  gives  a  recompence  to 
the  person  injured. 

A  court  is  defined  to  be  a  place  wherein  justice  is  duly  Court  defined, 
administered.  Co.  Lit.  58.  And  as,  by  our  excellent 
constitution,  the  sole  executive  power  of  the  laws  is 
vested  in  the  person  of  the  king,  it  will  follow,  that  all 
courts  of  justice,  which  are  the  medium  by  which  he 
administers  the  laws,  are  derived  from  the  power  of  the 
crown.  For  whether  created  by  act  of  parliament,  letters 
patent,  or  subsisting  by  prescription*  (the  only  methods 
by  which  any  court  of  judicature  can  exist,)  the  king's 
consent  in  the  two  former  is  expressly,  and  in  the  latter 
impliedly  given.  In  all  these  courts,  the  king  is  sup- 
posed, in  contemplation  of  law,  to  be  always  present; 
but  as  that  is  in  fact  impossible,  he  is  there  represented 
by  his  judges,  whose  power  is  only  an  emanation  of  the 
royal  prerogative. 

For  the  more  speedy,  universal,  and  impartial  admi- 
nistration of  justice  between  subject  and  subject, 
the    law     hath    appointed    numerous    courts,      some 

B 


V  THE  AUTHORITY   AND  JURISDICTION   Or 

with  a  more  limited,  others  with  a  more  extensive  juris- 
diction ;  some  constituted  to  inquire  only,  others  to  hear 
and  determine ;  some  to  determine  in  the  first  instance, 
others  upon  appeal,  and  by  way  of  review. 

Courts  of  re-      AH  courts  of  record  are  the  king's  courts,  in  right  of 
cord>  his  crown  and  royal  dignity,  and  therefore  no  other  court 

hath  authority  to  fine  or  imprison ;  so  that  the  very  erection 
of  a  new  jurisdiction  with  power  of  fine  or  imprisonment, 
makes  it  instantly  a  court  of  record.  Finch's  Law,  235. 
Salk.  200.  12  Mod.  388.  The  courts  of  Westminster 
are  the  superior  courts  of  the  kingdom,  and  have  a 
superintendance  over  all  other  courts  by  prohibitions,  (if 
they  exceed  their  jurisdiction,)  on  writs  of  error*  and 
fake  judgment  of  their  proceedings.     Carth.  11,  12. 

By  the  Saxon  By  the  ancient  Saxon  constitution,  there  was  only  one 
constitution  superior  court  of  justice  in  the  kingdom :  and  that  had 
only  one  su-  cognisance  both  of  civil  and  spiritual  causes,  viz.  the 
penor  "  wiltenagemote,  or,  general  council,  which  assembled 
annually,  or.  oftener,  wherever  the  king  kept  his  Easter, 
Christmas^  or  Whitsuntide,  as  yyelj  to  do  private  justice 
as  to  consult  upon  public  business ;  but  at  the  conquest 
tfce  ecclesiastical  jurisdiction  was  diverted  intp  another 
channel.  The  conqueror,  fearing  danger  from  those^ 
annual' parliaments,  established  a  constant  court  in  hjs 
own  hall,  called  by.  ancient  authors  aula  regia,  or,  aula, 
T^gis,  which  was  composed  of  the  king's  great  officers  o£ 
state,  resident  in  his  palace,  and  attendant  on  bis  person, 
assisted  by  certain  persons,  learned  in  the  laws.:  all  of, 
whom  had  a  seat  in  the  aula  regia,  and  formed  a  kind  of 
court  of  appeal,  or  rather  of  advice,  in  matters  of  great 
moment  add  difficulty.  All  these,  in  their  several  de- 
partments, transacted  all  secular  business,  both  criminal 
and  civil,  and  likewise  matters  of  the  revenue;  and  over 
all  presided  one  special  magistrate,  called  the  chief  jus- 
ticiar  or capitalis  justiciaries  totius  Anglice,  who  was  the 
principal  minister  of  state,  the  second  man  in  the  king- 
dom, and,  by  virtue  of  his  office,  guardian  of  tbe  realm  in 
the  king's  absence.  And  this  officer  it  was,  who  prin- 
cipally determined  all  the  vast  variety  of  causes  that 
arose  in  this  extensive  jurisdiction  ;  and,  from  the  pleni- 
tude of  his  power,  grew  at  length  obnoxious  to  the  peo- 
Ele,  and  dangerous  to  the  government  which  employed 
im.  Spel.  Gloss.  331,  332,  333. 

The  court  of       This  great  universal  court  being  bound  to  follow  the 

bSSd  tofoL  kin**8  house,K,w  fa  aI1  his  progresses  and  expeditions, 

k»,y^  ty8  frwrf  °f  common  causes  therein  was  found  very  bur- 

^  thensome  to  the  subject :   whereforp JK ing   John,  who 
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dreaded  also  the  power  of  the  Justiciar,  very  readily  con- 
doled to  that  article  which  now  forms  the  eleventh  chap- 
ter of  magna  chariay  and  enacts,  "  That  communaplacitd 
non  sequantur  curiam  regis,  sed  teneantur  in  aliquo  loco 
eerto"  This  certain  place  was  established  in  West- 
minster-hall, the  place  where  the  atclaregis  originally  sat, 
when  the  king  resided  in  that  city,  and  there  it  bath  ever 
since  continued.  And  the  court  being  thus  rendered 
fixed  and  stationary,  the  judges  became  so  too;  and  a 
chief,  with  other  justices  of  the  Common  Pleas,  was 
thereupon  appointed,  with  jurisdiction  to  hear  and  deter* 
mine  all  pleas  of  land,  and  injuries  merely  civil  between  ♦ 

subject  and  subject. 

The  aula  regia  being  thus  stripped  of  a  considerable  The  aula 
branch  of  its  jurisdiction,  and  the  power  of  the  Justiciar  J^^.^PP^l 
being  also  considerably  curbed  by  many  articles  in  the  21  j-jS^  • 
great  charter,  the  authority  of  both  began  to  decline  tfon. 
apace  under  the  long  and  troublesome  reign  of  King 
Henry  the  Third.  And  in  further  pursuance  of  this 
example,  the  other  several  offices  of  the  chief  Justiciar 
were  under  Edward  the  First,  (who  new  modelled  the 
whole  frame  of  the  judicial  polity,)  subdivided  and 
broken  into  distinct  courts  of  judicature.  A  court  of 
chivalry  was  erected,  over  which  the  constable  and  mar- 
shall  presided;  as  did  the  steward  of  the  household  over 
another,  constituted  to  regulate  the  king's  domestic 
servants.  The  high  steward  with  the  barons  of  parlia- 
ment, formed  an  august  tribunal  for  the  trial  of  delinquent' 
peers ;  and  the  barons  reserved  to  themselves  in  parlia- 
ment, the  right  of  reviewing  the  sentences  of  other  courts 
in  the  last  resort.  The  distribution  of  common  justice 
between  man  and  man* ,  was  thrown  into  so  provident  an 
order,  that  the  great  judicial  officers  were  made  to  form 
a  check  upon  each  other,  the  Court  of  Chancery  issuing 
all  original  writs  under  the  great  seal  to  the  other  courts; 
the  Common  Pleas  being  allowed  to  determine  all  causes 
between  private  subjects ;  the  Exchequer  managing  the 
king's  revenue ;  and  the  court  of  King's  Bench  retaining 
all  the  jurisdiction  which  was  not  cantoned  out  to  other 
courts,  and  particularly  the  superintendance  of  all  the 
rest  by  way  of  appeal ;  and  the  sole  cognizance  of  pleas 
of  the  crown,  or  criminal  causes. 

The  court  of  King's  Bench  is  the  supreme  court  of  tow*  of*.B. 
common  law  in  the  kingdom  ;  and  is  so  called,  because  ^f  supreme 
the  king  used  formerly  to  sit  there  in  person ;  it  consists 
o(  a  chief  Justice,  and  three  puisne  Justices,  who  are  by 
their  office  the  sovereign  conservators  oftiiepeace>  and 
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supreme  coroners  of tlie  land.  Yet,  though  the  king  him* 
self  used  to  sit  in  this  court,  and  still  is  supposed  to  do 
so,  he  did  not,  neither  by  law  is  he  empowered  to  de- 
termine any  cause  or  motion,  but  by  the  mouth  of  his 
judges,  to  whom  he  hath  committed  his  whole  judicial 
authority.     4  Inst.  71,  73. 

This  court  is  This  court  is  the  remnant  of  the  aula  regia^  and  is 
a  remnant  of  not,  nor  can  be,  from  the  very  nature  and  constitution 
the  aula  Qf  j^  fixed  to  any  certain  place,  but  may   follow  the 

re^ia"  king's  person  wherever  he  goes ;  for  which  reason  all 

process  by  original,  issuing  out  of  this  court  in  the  king's 
name  is  returnable,  "  ubicunquefuerimus  in  Anglia" 

Usually  sat  at     For  some  centuries  past  it  hath  usually  sat  at  West- 

Westminster,  minster,  being  an  ancient  palace  of  the  crown ;  but  this 

was  not  always  the  case,  for  we  find  that  after  Edw.  I.  bad 

conquered  Scotland,  it  actually  sat  at  Roxburgh.'   Hal. 

Hist.  C.  L.  200. 

•  * 

Termed  the        '*  *s  termed  the  custos  morum  of  all  the  realm,  and  by 
custos  morum  tfAe  plenitude  of  its  power,  wherever  it  meets  with  an 
of  the  realm,  offence  contrary  to  the  first  principles  of  justice,  and  of 
dangerous  consequences  (if  not  restrained),  adapts  a  pro- 
per punishment  to  it.     2  Haw.  PI.  C.  6  Sid.  I6S\ 

Peculiar  juris-  It  has  a  peculiar  jurisdiction,  not  only  over  all  capi- 
diction.  ^j  offences,  but  also  over  all  other  misdemeanors  of  a 

public  nature,  tending  either  to  a  breach  of  the  peace,  or 
to  oppression  or  faction,  or  any  manner  of  misgovern- 
ment ;  and  it  is  not  material  whether  such  offences  being 
manifestly  against  the  public  good,  directly  injure  any 
particular  person  or  not.  4  Inst. 11.  11  Co.  98.  2  Haw. 
P.  C.  6.  It  has  a  discretionary  power  of  inflicting  exem- 
plary punishment  on  offenders,  either  by  fine,  imprison- 
ment, or  other  infamous  punishment,  as  the  nature  of 
the  crime,  considered  in  all  its  circumstances,  shall  re- 
quire. 2  Haw.  7.  Also  this  court  by  its  extensive 
authority,  may  as  well  proceed  on  indictments  removed 
by  certiorari  out  of  inferior  courts,  as  on  those  originally 
commenced  here,  whether  the  court  below  be  determined, 
or  still  in  esse,  and  whether  the.  proceedings  be  grounded 
on  the  common  law,  or  on  a  statute  making  a  new  law, 
concerning  an  old  offence.  9  Co.  118.  2  Inst.  549. 
.  Cromp.  Juris.  131.  But  before  allowance  of  certiorari, 
the  defendant  must  find  sureties  to  appear  and  plead,  and 
to  procure  the  issue  to  be  tried  the  next  assizes,  or  on  the 
next  term  after  such  certiorari  grunted,  or  sitting  after  the 
said  term,  and  give  due  notice  thereof,  and  appear  from 
day  to  day  in  the  said  court,  and  not  depart  from  thence 
until  discharged.     Stat.  bW.  S$  M.  c.  11.  and  8^9  W. 
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3.  c.  33.  And  if  the  defendant  removes  the  indictment 
he  must  pay  costs,  if  convicted,  to  be  taxed  to  the  pro- 
secutor within  ten  days  after  demand  made,  and  refusal 
of  payment  on  oath,  otherwise  an  attachment  to  be  granted. 
56f  6  W.  6f  M.  c.   J 1.  6  Mod.  24(L 

The  jurisdiction  of  this  court  is  so  very  high  and  tran-The  jurisdic- 
scendeut,  that  it  keeps  all  inferior  jurisdictions  within tior. 
the  bounds  of  their  authority;  and  may  either  remove 
their  proceedings  to  be  determined  here,  or  prohibit  their 
progress  below :  it  superintends  all  civil  corporations  in 
the  kingdom,  c6mmands  magistrates  and  others  to  do 
what  their  duty  requires  in  every  case,  where  there  is  no 
specific  remedy ;  protects  the  liberty  of  the  subject,  by 
speedy  and  summary  interposition ;  takes  cognizance 
both  of  criminal  and  civil  causes;  the  former  in  what  is 
called  the  Crown  Side  or  Crown  Office;  the  latter  of  the 
Plea  Side  of  the  court.  The  jurisdiction  of  the  crown 
side  is  not  intended  to  be  here  treated  of.  But  on  the 
civil  or  plea  side  it  hath  an  original  jurisdiction  and  cog- 
nisance of  all  actions  of  trespass,  or  other  injury  aUedged 
to  be  committed  vi  etarmis:  of  adtions  for  forgery  of  deeds, 
maintenance,  conspiracy,  deceit,  and  actions  on  the  case9 
which  allege  any  falsity  or  fraud;  all  of  which  savor  of  a 
criminal  nature,  although  the  action  is  brought  for  a  civil 
remedy,  and  makes  the  defendant  liable  in  strictness  to 
pay  a  fine  to  the  king,  as  well  as  damages  to  the  injured 
party.  Finch,  198.  The  same  doctrine  is  also  extended  to 
all  actions  on  the  case  whatsoever  (except  real  actions^' 
and  has  continued  to  do  so  for  ages;  it  being  surmised 
that  the  defendant  is  arrested  for  a  supposed  trespass, 
which  he  never  has  in  reality  committed ;  and  being  in 
the  custody  of  the  marshal  of  this  court,  the  plaintiff  is 
at  liberty  to  proceed  against  him  for  any  other  personal 
injury ;  which  surmise  the  defendant  is  not  at  liberty  to 
dispute.  These  fictions  of  law,  on  consideration,  are  Fictions, 
highly  beneficial  and  useful,  especially  as  this  maxim  is 
ever  invariably  observed,  That  no  fiction  shall  extend  to 
work  an  injury  ;  its  proper  operation  being  to  prevent  a 
mischief,  or  remedy  an  inconvenience,  that  might  result 
from  the  general  rule  of  law.  3  Rep.  30.  2  Roll.  Rep.  508. 
Co.  Litt.  160.  11  Rep.  55. 

This  court,  as  it  is  the  highest  court  of  common  law,  Highest  court 
hath  not  only  power  to  reverse  erroneous  judgments  forofcwmon 
such  errors  as  appear  the  defect  of  the  understanding, law* 
♦   but  also  to  punish  alkinferior  magistrates,  and  all  officers 
of  justice,  for  wilful  and  corrupt  abuses  of  their  autho- 
rity against  the    obvious  principles   of  natural  justice, 
2  Haw.  P.  C.  8.  Faugh.  157.    Salk.  201.  pi.  3. 
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Grants  a 
habeas  cor- 
pus. 


The  duty  of 
the  court  to 


Pn*»-  Newgate  is  as  much  the  prison  of  this  court  as  the 

King's  Bench  prison  is ;  every  prison  in  the  kingdom  is 
the  prison  of  this  court.     Rex  v.  Davits,  1  Burr.  641. 

Court  of  ap-        Itisacourt  of  appeal,  into  which  may  be  removed  by 
V*&*  writ  of  error,  all  determinations  of  tbe  court  of  Common 

Pleas,  and  of  all  inferior  courts  of  record  in  England. 
Yet  even  this  court  is  not  the  dernier  resort  of  the  sub* 
ject:  for,  if  be  be  not  satisfied  with  any  determination 
here,  he  may  remove  it  by  writ  of  error  into  the  court  of 
Exchequer  Chamber,  if  Hie  proceeding  is  by  bill)  or  into 
the  House  of  Lords,  if  by  original. 

It  grants  an  habeas  corpus  to  relieve  persons  wrongfully 
imprisoned:  and  upon  return  of  the  cause,  they  may  be 
bailed  or  discharged  as  the  court  shall  think  fit:  also 
mandamus's  to  inferior  courts  to  oblige  them  to  do  their 
duty,  and  prohibitions  to  keep  them  within  their  proper 
jurisdiction. 

It  is  the  duty  of  this  court  to  correct  the  errors  of  infe- 
rior jurisdictions,  and  to  grant  a  mandamus  where  it  sus- 
correct  errors  pects  on  strong  grounds  that  injustice  has  been  done 
of  inferior  below,  in  cases  where  a  mandamus  lies.  6  Term  Rep. 
iun8dkt1008-    104.  Rex  v.  Chan,  of  the  Un.  of  Cambr. 

,_-.  As  the  inferior  courts,  which  are  not  of  record,  regu- 

camothold  krly  cannot  hold  plea  of  debt,  &c.  or  damages,  but  under 
plea  for  a  less  40s.  so  the  superior,  that  are  of  record,  cannot  hold  plea 
Aim  than  40s.  x>f  debt,  Ac.  or  damages,  regularly,  unless  the  sum 
amount  to  40*.  or  above.  2  Inst  311.  Stat.  6  Ed.  1 .  c.  8. 
which  enacts,  "  That  none  shall  have  writs  of  trespass  be- 
li  fore  justices,  unless  heswear  by  his  faith,  that  the  gcods 
"  taken  away  were  worth  40*."  For  the  wisdom  of  the 
common  law  was,  that  men  should  not  be  troubled  for 
suits  of  small  value  in  the  king's  courts,  there  being  infe- 
rior jurisdictions  established,  in  order  to  bring  justice  home 
to  every  man's  door.  2  Inst.  311,  Ne  dignitus  curidrum 
illarum  vilesceret,  #  ne  mcteriam  superaret  opus. 

In  case  the  This  court,  in  conformity  to  determinations  in  the  Ex- 
debt  appears  chequer  and  Common  Pleas,  will  stay  the  proceedings  in 
bythedeclara-  An  ac^jon  where  the  demand  does  not  amount  to  40s.  on 

JbTa'fess  sum  the  oat^  °* the  defen^ant> an(*  uncontradicted  by  the  plain- 
than  40s.  on  tiff;  although  the  demand  of  the  plaintiff  appear  to  bemore 
the  oath  of  than  40s.  by  his  declaration.  Kennard  v.  Jones,  4  Term 
defendant,  un-  Uep.  495.  J/.  32  Geo.  S.  Wellington  v.  Arters,  5  Term  Rep. 

b^Seriain-  64'  M*  3S  Geo%  8'  *  P'  ***  Stean  v'  J]olme*>  2  £^<*- 
J85  couVtwm  /?*!>•  76**  M r#  Jv*ti**  JBvller  in  the  case  of  Kennard  v. 
stay  the  jwo-  Jones,  states,  that  the  practice  had  been  not  to  grant  such 
ceedinf.  rules  in  this  court,  unless  the  demand  appeared  to  be 

under  40s.  on -the  record.    And  this  appears  in  the  case 
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of  Oultoh  and  Perry,  8  Burr.  1692.  For  the  court  there 
said,  they  could  not  try  the  quantum  upon  affidavit.  The 
distinction  i£,  where  it  appears  on  the  face  of  the  declara* 
tion,  or  not. 

If  a  cause  has  been  removed  from  an  inferior  jcourt,  So,  if  the 
this  court  will  grant  a  procedendo  if  the  debt  or  damages  cause  be  re* 
appear  to  be  under  40s.  Brownl.Brev.  Judg.  140.2  Brown  ™7**J™* 
82.     Mbyte  69.    But  in  an  action  for  an  assault  brought  ^jJt 
against  excise  officers,  the  court  refused  to  quash  a  certi- 
orari,  the  damages  being  under  40s.  because  it  appeared  ^^  eXm 
that  defendant  could  not  have  an  impartial  trial  in  the  aseofficera, 
inferior  court.    Daniel  v.  Philips,  4  Term  Hep.  499. 

By  stat.  43  Eliz.  c.  6.  it  is  enacted,  "  that  if  any  per-  No  more  costs 
44  sonal  action  be  brought  in  any  of  her  majesty's  courts  than  damages 
44  at  Westminster,  (not  being  for  any  title  or  interest  qf^  ****** 
44  lands,  nor  concerning  the  freehold  or  inheritance  of  any  than**^0 
44  lands,  nor  for  any  battery,)  it  shall'appear  to  the  judges 
44  of  the  same  court,  and  be  so  signified  by  the  justices 
44  before  whom  the  same  shall  be  tried,  that  the  debt  or 
44  damages  to  be  recovered  therein,  shall  not  amount  to 
44  the  sum  of  40s.  that  in  every  such  case  the  judges  or 
44  justices  before  whom   such  action  shall  be  pursued, 
44  shall  not  award  the  plaintiff  any  more  costs  than   the 
44  sum  of  the  debt  or  damages  so  recovered  shall  amount    * 
44  to ;  but  less  at  their  discretion." 

If  upon  a  nonsuit  in  an  inferior  court,  16s.  is  given  for  Debt  lies  uii~ 
costs,  by23£T.8.  c.   15.  debt  lies  for  it  in   this  court*  **  *>»•  <» 
because  given  by  a  subsequent  statute  to  the  statute  of  nonflul** 
Gloucester.     Cro.  Eliz.  96.    Leon.  316. 

■ 

By  stat  43  Geo.  3.  c.46.  sect.  4.  where  any  action  shall  Inactions  oa 
be  brought  in  England  or  Ireland  after  the  first  of  June,  ffifS^^-w 
1803,  upon  any  judgment  recovered,  or  which  shall   be  Sotbe entitled 
recovered  in  any  court  in  England  or  Ireland,  the  plain-  to  costs,  un+ 
tiff  or  plaintiffs  in  such  action  on  the  judgment  shall  not  less  ordered, 
recover  or  be  entitled  to  any  costs  of  suit,  unless  the  court 
in  which  such  action  on  the  judgment  shall  be  brought, 
or  some  judge  of  some  court,  shall  otherwise  order. 

This  clause  is  holdea  to  extend  only  to  judgments  re- 
covered by  plaintiffs,  and  not  to  judgments  of  nonsuit 
14  East.  344. 

The  style  of  the  court  is, u  Pleas  before  our  lord  the  ®yk  <*  &* 
44  Jting  at  Westminster,  of  the  term  of  Saint  Hilary,  in  court 
the  51th  year  of  the  reign  of  our  sovereign  lord  George  , 
the  third,  by  the  grace  of  God,  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  king,  defender  of  the  faith 
—And  in  the  year  of  our  Lord  1817. 


8  THE  AUTHORITY  AND  JURISDICTION,  &C. 

Two  way*  of     In  this  court,  there  are  two  ways  ot  proceeding,  viz. 

F^^mj?  'm  by  special  original  writ,  or  by  bill;  the  former  is  gene* 
rally  used  in  case  the  debt  is  large,  because  the  defendant, 
if  he  means  to  delay  execution  of  the  judgment,  must 
bring  his  writ  of  error  returnable  in  parliament)  which 
greatly  enhances  the  expence ;  but  the  latter  is  the  more 
expeditious. 

If  privilege.  If  the  party  is  privileged  as  an  attorney,  this  court 
holds  plea  on  a  writ  of  privilege,  which  is  the  first  pro* 
cess  issued  against  the  defendant,  to  compel  him  to  ap- 
pear and  make  his  defence. 

Attomie8,  &c.  If  attornies,  officers  or  ministers  of  this  court,  are 
sued  by  persons  not  entitled  to  privilege,  they  must  be 
sued  by  billy  which  expresses  either  the  grievance  or 
'  wrong  which  the  plaintiff  hath  suffered  by  the  defendant, 
or  some  fault  by  him  committed  against  some  law  or  sta- 
tute of  the  realm. 

• 

Peers  are  to  Peers  are  now  to  be  sued  by  original  writ  in  this 
be  sued  by  court.  See  the  case  of  the  Earl  of  Lonsdale  v.  Littledate 
original.  in  errorj  g  g    Blacks.  Rep.  £99.     and  a  summons  is  to 

issue  in  that  county  where  he  resides. — But  if  the  venue 
be  laid  in  a  different  county,  then  a  testatum  summons 
must  be  made  out  in  that  county  where  he  resides.     By 
Peers  of  Ire-    stat.  39  and  40  Geo.  3.  c.  67,  being  the  act  of  union,  the 
land.  lords  of  parliament  on  the  part  of  Ireland,  in  the  house 

of  lords  of  the  united  kingdom,  shall  at  all  times  have  the 
' -**•'  same  privileges  of  parliament  which  shall  belong  to  the 

lords  of  parliament  on  the  part  of  Great  Britain.  Art.  4. 
Therefore  they  are  to  be  sued  also  by  original  writ 
Members,  &c  Also  a  knight,  citizen,  or  burgess,  or  other  person  enti- 
tled to  privilege  of  parliament,  may  be  sued  in  this  court 
by  original  writ,  or  by  originalbill  and  summons,  in  man- 
ner as  directed  by  the  stat.  12  and  13  Will.  3.  c.  3.  upon 
which,  a  writ  of  summons  find  distringas  issue  to  compel 
his  appearance:  but  no  such  writ  of  summons  will  lie 
against  a  person  not  entitled  to  privilege,  on  a  bill  filed 
against  him  in  this  court;  though  mauy  have  attempted 
that  mode  of  proceeding,  which  has  been  set  aside  with 
costs.  Whitworthv.  Richardson,  H.  23  Geo.  3.  Tidd.  315. 

If  a  member  But  if  a  member  of  parliament  be  in  the  King's  Bench 
in  m>  ^Ln  h  Prison'  the  Plaintiff  may  file  a  bill  against  him  as  being 
Mwon  *Q  fcu8tody  of  the  marshal ;    but  he  cannot  be  charged 

"       '  in  custody  in  a  bailable  action.  Jacksori  against  Mack- 

reth,  5  Term  Rep.  361.     ■ 

As  to  members  who  are  in  trade,  see  the  act  45  Geo.  3. 
c.  124.  sect.  1,  2,  3,  as  to  proceeding  against  them. 
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It  has  been  already  observed  that,  the  more  effectually 
to  accomplish  the  redress  of  private  injuries,  courts  of 
justice  were  instituted  in  every  civilized  society,  in  order 
to  protect  the  weak  from  the  insults  of  the  strong.  The 
remedy  therefore  principally  to  be  sought  for  by  applica- 
tion t«>  these  courts  of  justice  is  by  civil  action,  which  is 
the  form  of  a  suit  given  by  law,  for  the  recovery  of  that 
which  is  due  to  the  person  applying,  and  invented  to  pre- 
serve men's  persons  and  properties  from  the  violence  and 
injustice  of  others;  .whereby  the  suitors  are  obliged  to 
submit  to  the  public  the  measure  of  their  damages ;  for 
were  they  allowed  to  be  their  own  carvers,  or  to  make 
reprisals,  which  they  might  do  in  the  state  of  nature, 
such  permission  would  introduce  all  that  inconvenience 
which  the  state  of  nature  did  endure,  and  which  govern- 
ment was  at  first  invented  to  prevent. 

In  every  action  that  is  brought,  the  person  complaining 
is  called  the  plaintiff ;  and  the  person  who  is  required  to 
make  satisfaction,  is  called  the  defendant. 

As  every  wrong  may  be  considered  as  merely  a  priva- 
tion of  right,  the  natural  remedy  for  every  species  of 
wrong  is  the  being  in  possession  of  that  right,  whereof 
the  party  injured  is  deprived.  This  may  either  be  effect- 
ed by  a  specific  delivery  or  restoration  of  the  subject  mat- 
ter in  dispute  to  the  legal  owner;  as  when  lands  or  per- 
sonal chattels  are  unjustly  withheld  or  invaded :  or  where 
that  is  not  possible,  or  at  least  not  an  adequate  remedy, 
by  making  the  sufferer  a  pecuniary  satisfaction  in  da- 
mages: as  in  case  of  assault,  breach  of  contract,  &c.  to 
which  damages  the  party  injured  has  acquired  an  incom- 
plete^ or  inchoate  right,  the  instant  he  receives  the  injury, 
though  such  right  be  not  fully  ascertained  till  they  are 
assessed  by  the  intervention  of  the  law.  The  instruments  Remedy  for 
whereby  this  remedy  is  obtained,  (which  are  sometimes  wrongs  is  by 
considered  in  the  light  of  the  remedy  itself,)  are  a  diver- actio,u 
sity  of  suits  aud  actions,  which  are  defined  by  the  Mirror 
to  be,  "  the  lawful  demand  of  one's  right ,"  or  jus  prose- 
quenH  injudicio  quod  alicui  debetur. 

There  is  a  great  diversity  between  a  wn7and  an  action;  Diversity  be- 
the  action  is  the  right  of  a  suit,  and  the  writ  is  grounded tween  a.  WI*t. 
thereupon,  and   the  means  to  bring  the  plaintiff  to  his and  action- 
right. 


IU  ACTION!, 

Actions  di-  Actions  are  divided  into  criminal,  or  such  as  concern 

Tided.  pleas  of  the  crown,  and  civil,  or  such  as  concern  common 

pleas,  Co.  Lilt.  284,  b.  and  these  latter  are  again  divided 
into  real,  'personal,  and  mixed  actions.  In  a  real  action, 
the  proceedings  are  in  rem,  for  the  recovery  of  real  pro- 
perty only;  in  a  personal  action,  they  are  in  personam, 
for  the  recovery  of  specific  chattels,  or  of  some  pecuni- 
ary satisfaction  or  recompence  ;  and  in  a  mixed  actios 
they  are  in  rem  et  personam  for  the  recovery  of  real 
N    property  and  damages  for  withholding  it. 

Penal  or  po-  Action  is  also  said  to  be  either' penal  or  popular.  The 
pular  actions,  popular  or  penal,  is  an  action  which  lieth  for  a  penalty 
given  upon  the  breach  of  somepenal  statute,  which  every 
man  may  sue  for  himself  ^nAthe  king,  or  to  the  poor,  or  to 
some  public  use,  and  the  other  part  to  the  informer,  of 
prosecutor :  and  then  the  suit  is  called  a  qui  tarn  action, 
because  it  is  brought  by  a  person,  qui  tarn  pro  domino 
rege,  &c.  quam  pro  seipso  in  hac  parte  $equilur.  If  the 
king  commences  the  suit,  he  shall  have  The  whole  forfei- 

^h^J11  ture*  ®u*  an^  one  kaik  kc&an  a  q&t'fom  or  popular 
on"  action,  no  other  person  can  pursue  it :  and  the  verdict 
passed  upon  the  defendant' in  the  first  suit,  is  a  bar  to  all 
others,  and  conclusive  even  to  the  king  himself.  2  Haw. 
P.  C.  268,  and  4  Z£  7.  c.  20.  enacts,  that  no  recovery  (other- 
wise than  by  verdict,)  obtained,  by  collusion  in  an  actio* 
popular,  shall  be  a  bar  to  any  other  action  prosecuted 
bond  fide.  But  without  such  penalty  be  given  to  the 
informer,  no  person  can  sue,  for  the  whole  goes  to  the 
king.     76.265. 

Power  by  A  common  informer  can  have  no  right  to  sue  for  any 

statute  must  penalty,  but  where  power  is  given  to  him  for  that  pur- 
common  in-  Pose  ky  '^e  8tatute*  Fleming  qui  lam  v.  Baily,  5  East. 
former  to  sue.  315. 

The  writ  first  When  different  writs  are  sued  out  by  different  common 
sued  to  be  informers,  the  first  sued  out,  and  not  the  first  served,  shall 
preferred.        have  the  preference.     3  Bur.  Rep.  1423.     Combe  v.  Pitt. 

brfore^tio?  The  2i  Jac'  L  c'  4'  *'  3'  enacts> that  no  offlcer  sha11  re- 
brought         ceive,  file,  or  enter  of  record,  any  information,  bill,  plaint, 

count,  or  declaration  upon  penal  statutes,  until  the 
informer  hath^rs^  taken  oath,  before  some  of  the  judges 
of  that  court,  that  the  offence  was  not  committed  in  any 
other  county,  than  where  by  the  said  information,  Ac.  the 
same  is  supposed  to  have  been,  and  that  he  believes  the 
offence  was  committed  within  a  year  before  the  infor- 
mation, &c.  within  the  same  county. 

T  what *t  This  act  is  held  not  to  extend  to  subsequent  statutes* 

does  noter-  **  ^e  statute  of  usury.  12  Ann.  1 5  Car.  2.  SaUc.  378, 374> 
lend.  2  Str.  1081.  French  qui  tarn  v.  Coxon* 
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Ib  *  penal  action  on  the  stat.  25  Ed.  3.  st.  4.  c.  3,  tfe  Penal  actions* 
court  in  a  very  early  stage  of  the  cause,  staid  the  pro*  court  will  stay 
oeedings  on  motion,  for  want  of  the  affidavit,  that  the  P1****"1^ 
offence  was  committed  within  the  county  where  the  action 
was  brought,  or  within  a  year  before  the  bringing  of  it, 
$  Term  Hep.  274.     White  qui  tarn  v.  Boot.     But  where 
application  was  made  qfter  verdict  in  an  action  for  non- 
residence,  the  court  refused    to  stay  the    proceedings. 
3  Term  Rep.  863.     Leigh  qui  tarn  v.  Kent. 

This  statute  does  not  control  any  of  those  statutes  on 
which  penal  actions  are  to  be  brought  in  the  superior 
courts,  but  app}ies  to  those  only,  on  which  proceedings 
may,  and  ought  to  be  had  before  justices  of  assize*  or 
nisi  prius,  &c.     Ibid. 

The  defendant  cannot  assign  the  want  of  the  affidavit 
prescribed  for  error,  Cro.  Car.  316.  pi.  8,  nor  can  it  be 
pleaded,  Freeman,  376,  SKeb.  363.  Garret  v.  Baskerville; 
for  it  is  only  directory  to  the  officer. 

There  is  also  an  .action  at  the  suit  of  the  party  grieved.,  Action  at  tfaa 
which  is  given  by  statutes,  as  13  Ed  A,  c.  1.  and  9  Geo.  suit  of  the 
1.  c.  22.  and  others,  whereby  a  forfeiture  is  inflicted  for  P^ygrieved. 
tyn^gressing  the  provisions  therein  enacted.    The  party 
is  here  bound,  by  the  fundamental  contract  of  society, 
to  obey  the  directions  of  the  legislature,  and  pay  the  for- 
feiture incurred  as  the  law  requires,  in  order  to  make 
satisfaction  in  damages  to  all  persons  who  have  suffered 
by  the  offences  enumerated. 

He  that  sues  in  an  action  real  for  title  of  land,  is  called  In  real  ac- 
the  demandant ;  and  he  that  is  sued,  is  called  the  tenant.   ti°n8  naniei  of 

the  parties. 

In  every  other  action,  the  person  complaining  is  called  Pergonal. 
the  plaint iff,  and  the  person  who  is  called  upon  to  make 
satisfaction  is  called  the  defendant. 

If  two  actions  be  brought  by  the  same  plaintiff  at  the  when  court 
same  time,  for  causes  which  may  be  joined,  and  the  de-  will  compel 
feudant  is  holden  to  bail  in  both,  the  court  will  compel  actions  to  be 
the  plaintiff  to  consolidate  them,  and  pay  the  costs  of  the  ^^^hdated. 
application.     Cecil  v.  Brigges,   2  Term  Rep.  639. 

Where  a  wrong  is  ex  ma/ejicio,  it  dies  with  the  person;  What  actions 
but  where  it  is  ear  contractu,  it  does  not.  March  Rep.  14.  zfJLlth  ** 

7  r  person. 

In    actions  merely  personal,  arising  ex  delicto,  for  in  trespass, 
wrongs  actually  done  or   committed  by  the  defendant ;  battery,  &c. 
M  trespass,  battery*  and  slander ;  the  rule  is,  that  actio  the  action  &* 
personalis moritur  cum  persona:  and  it  never  shall  to*™******" 
revived  either  by  or  against  the  executors  or  adminis- 
trators. 3  Black.  Com.  302.    4  Inst  315.  For  neither  the 
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executors  of  the  plaintiff  have  received,  nor  those  of  the 
defendant  have  committed,  in  their  own  personal  capa- 
city, any  wrong  or  injury.  But  there  are  some  excep- 
tions to  this  rule,  chiefly  arising  from  an  equitable  con- 
struction of  the  stat.  4  Ed.  8.  c.  7,  by  which  executors 
shall  have  an  action  of  trespass,  for  a  wrong  done  to 
their  testatQr.     See  2  Bac.  Abr.  444.     5  Cow.  Hep.  375. 

Civil  actions  we  again  divided  into  real,  personal,  wad 
mixed.  Real,  which  concern  real  property  only,  are  such 
whereby  the  plaintiff,  or  demandant,  claims  title  to  have 
any  lands  or  tenements,  rents,  commons,  orother  heredita- 
ments, in  fee  simple,  fee  tail,  or  for  term  of  life:  but  these 
actions  are  now  generally  laid  aside,  being  very  dilatory 
and  expensive;  and  a  more  commodious  method  is  con- 
trived to  dispute  the  title  of  lands,  called  an  ejectment 
Co.  Litt.  284.    2  Inst.  40. 

Actions  upon  contract  are,  account,  annuity,  scire 
facias,  assumpsit,  covenant,  and  debt.. 

By  the  common  law  account  lay  only  against  a.  guar- 
dian in  socage,  baiUff,  or  receiver,  to  compel  an  account 
of  profits  or  monies  received  by  defendant.  Co.  Litt.  172,  a. 
And  by  the  statute  4  #  5  Anne,  c.  16.  s.  27.  it  may  be 
maintained  against  the  executors  and  administrators  of 
every  guardian,  bailiff,  and  also  by  one  joint-tenant  and 
tenant  in  common,  his  executors  and  administrators, 
against  the  other  as  bailiff,  for  receiving  more  than 
comes  to  his  just  share  or  proportion,  and  against  his 
executors  and  administrators.  This  action  is  in  a  great 
measure  out  of  use ;  but,  however,  it  is  still  the  proper 
remedy  for  investigating  and  settling  long  and  intricate 
running  accounts,  unless  recourse  be  had  to  a  court 
of  equity :  it  being  held  thatan  action  of  assumpsit  cannot 
be  maintained  on  a  running  account  between  a  merchant 
and  his  broker.    Scott  v.  M'Intosh,    t  Campb.  238. 

Annuity  is  an  action  which  lies  for  the  recovery  of  an 
annuity,  or  yearly  payment  of  a  certain  sum  of  money 
granted  to  another  in  fee,  for  life  or  years,  charging  the 
person  of  the  grantor  only  ;  and  it  may  be  brought  by 
the  grantee  or  his  heirs,  or  his  or  their  grantee  against  the 
grantor  or  his  heirs.  Co.  Lilt.  144,  b.  This  action  is 
at  present  out  of  use,  being  superseded  by  the  action  of 
debt  or  covenant. 

Scire  facias  lies  by  or  against  the  parties,  or  their 
representatives,  to  have  execution  on  a  judgment,  statute, 
or  recognizance  for  the  sum  recovered  or  acknowledged 
to  be  due.. 


ACTIONS.  1 3 

« 

Assumpsit  is  a  form  of  action  which  the  law  gives  to  a  Assumpsit 
party  injured  by  the  breach  or  non-performance  of  a  con-  founded  on 
tract  legally  entered  into;  it  is  founded  on  a  contract  contract  ex- 
either  express  or  implied  by  law,   and  gives  the  party  Pj^    or  llfl" 
damages  in  proportion  to  the  loss  he  has  sustained  by  the 
violation  of  the  contract.    4  Co.  92.    Moor,  667.     But 
here  it  must  be  observed,  that  the  law  distinguishes  be- 
tween a  general  indebitatus  assumpsit,  and  a  special 
assumpsit;  for  though  they  come  under  the  denomina- 
tion of  actions  on  the  case,  yet  the  first  seems  to  be  of  a 
superior  nature,   and  will  lie  in  no  case,  but  where  debt 
will  lie.     2  Ld.  Raym.  1034.     Doug.  1.  Walker  v.  Whit- 
fer.     But  for  a  particular  undertaking,  or  collateral  pro- 
mise to  discharge  the  debt  or  duty  of  another,  a  special 
assumpsit  must  be  brought     1  Bacon  Abr.  163. 

Assumpsit  lies  in  many  cases  where  debt  lies,  and  in 
many  where  debt  doth  not  lie.    2  Burr.  1008. 

Implied  contracts  are  such  as  do  not  arise  from  the  ex-  Implied  con- 
press  determination  of  any  court,  or  the  positive  direction  tracts. 
of  any  statute;  but  from  natural  reason,  and  the  just  con- 
struction of  law;  which  extends  to  all  presumptive  un- 
dertakings and  assumpsits;  which,  though  never  perhaps 
actually  made,  yet  constantly  arise  upon  this  general 
implication  and  intendment  of  the  courts  of  judicature, 
that  every  man  hath  engaged  to  perform  what  his  duly 
or  justice  requires.     Thus,  if  I  employ  a  person  to  trans-  Quantum 
act  auy  business  for   me,  or  perform  any  work,  the  law  meruit 
implies  that  I  undertook,  or  assumed  to  pay  him  so  much 
as  his  labour  deserved.     And  if  I   neglect  to  make  him 
amends,  he  has  a  remedy  for  this  injury,  by  bringing  his 
action  on  the  case  upon  this  implied  assumpsit ;  wherein 
he  is  at  liberty  to  suggest,  that  I  promised  to  pay  him  so 
much  as  he  reasonably  deserved,  and  then  to  aver  that  his 
trouble  was  really   worth  such  a  particular  sum,  which 
the  defendant  has  omitted  to  pay.     But  this  valuation 
of  his  trouble  js  submitted  to  the  determination  of  a  jury ; 
who  will  assess  such  a  stim  in  damages  as  tbey  think  he 
really  merits.     This  is  called  an  assumpsit,  on   a  yi/a/i-Q11311*11"* 
turn  meruit.   There  is  also  an  implied  cssumpsit,(a)  or  avalel,aut' 
quantum  valebant,  which  is  very  similar  to  the  former : 
being  only  where  one  takes  goods  or  wares  of  a  trades- 


•(a)  It  is  immaterial,  for  goodssold,&c.  whether  a  quan- 
tum meruit  or  a  quantum  valebant  be  introduced ;  though 
upon  the  whole  it  seems  that  in  every  -case  a  quantum 
meruit  is  preferable. 
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man,  without  expressly  agreeing  for  the  price.  There  the 
law  concludes,  that  both  parties  did  intentionally  agree, 
that  the  real  value  ofthe  goods  should  be  paid;  and  an  action 
on  the  case  may  be  brought  accordingly,  if  the  vendee 
refuses  to  pay  that  value. 

Money  had  Another  species  of  implied  assumpsit  is,  when  one 
and  received,  has  had  and  received  money  belonging  to  another, 
without  any  valuable  consideration  given  on  the  re-, 
ceiver's  part:  for  the  law  constitutes  this  to  be  money 
had  and  received  for  the  use  of  the  owner  only ;  and 
implies,  that  the  person  so  receiving  promised  and 
undertook  to  account  for  it  to  the  true  proprietor.  And 
if  he  unjustly  detains  it,  an  action  on  the-  case  lies 
against  him  for  the  breach  of  such  implied  promise  and 
undertaking;  and  he  will  be  made  to  repair  the  owner 
in  damages,  equivalent  to  what  he  his  detained  in  suck 
violation  of  his  promise.  This  is  applicable  to  almost  every 
case  where  the  defendant  has  receive*}  money,  which  ex 
cBquo  et  bono  he  ought  to  refund.  2  Bl&ri  1018.  Moses 
v.  Macfarlan.  (a)  •  ^ 

Covenants.  Covenant  is  for  the  recovery  of  damages,  upon  con- 

tracts by  deed..  This  action  is  founded  upon  articles  of 
agreement,  awards,  charter  parties  of  affreightment,  poli- 
cies of  insurance,  indentures  of  apprenticeship,  leases, 
mortgages ;  and  is  either  for  non-payment  of  money,  or 
for  not  doing,  or  forbearing  some  other  act. 

Debt,  in  what      DM  lies  for  the  recovery  of  a  sum  certain  uponfudg* 

case  it  lies,      ments,  statutes,  recognizances,  specialities,  and  simple 

contracts,  express  or  implied;  or  is  founded  in  maleftcior 

as  for  escapes,  or  upon  acts  of  parliament,  by  the  party 

grieved,  or  common  informers. 

Foreign  judg-      Debt  lies  on  a  foreign  judgment,  and  the  plaintiff  need 
ment  not  shew  the  ground  of  the  judgment.     Dougl.  1.  Walker 

v.  Whitter.     Sed  vide  9  East.  194. 

Penalty  by  It  lies  for  a  penalty  given  by  an  act  of  parliament,  for 

act  of  pidia-  the  penalty  of  a  bye-law  ;  though  it  is  not  said  by  what 
mentor  bye*  aetion  it  shall  be  recovered,  1  Roll.  599. 1.  25.  For  a 
fine  or  amercement  in  the  court  baron.  3  Lev.  261.  So 
for  a  fine  upon  an  admittance  to  a  copyhold.  1  Sid. 
68.  2  Mod.  230.  3  Mod.  340.  Hard.  487.  So  for  fees 
given  by  a  statute  to  a  sheriff.  Mo  583.  1  Salk.  209. 


(a)The  nature  of  this  action  is  fully  treated  of,  and  the 
several  cases  determined  are  stated  in  my  Mod.  Pleader, 
2  Ed,  148. 
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Debt  may  be  maintained  by   the  payee  of  a  bill  of  On  a  bin  of 
exchange  against  the  drawer,  bat  not  against  the  acceptor.  e^*n**'  ** 
1  Salt.  23.     Debt  also  may  be  maintained  by  the  payee  n     * 
of  a  promissory  note  against    the  maker,    but  cannot 
be  maintained,  on  a  promissory  note  payable  by  instal- 
ments, till  the  last  day  of  payment  be  past.     Rudder  v. 
Price,  1  H .  Black.  Rep.  447. 

j       Actions  for  wrongs  are,  case,  detinue,  replevin,  and1 
?   trespass  vi  et  artnis. 

«       Actions  on  the  case,  are  founded  on  common  or  statute  CaM- 
»    law,  and  lie    for  the  recovery  of   damages  for    con- 
^    sequential  wrongs,  or  torts  to  persons  individually,    or 
^    relatively,  or  to  real  or  personal    property,     or  some 
%£»    right  or  privilege  incident  thereto.     The   actions    are 
N    either  ex  delicto*  or  quasi- ex  contractu,    and  are  said 
?♦    to  arise  from  malfeazauce,  or  doing  what  the  defendant 
*   ought  not  to  do ;  nonfeasance,  or  not  doing  what  he  ought 
£   to  do ;  and  mia-Jbuance,  for  doing  what  he  ougbt  to  do 
^  improperly:  apd*4l|fy  are  commonly  for  doing  or  omit*- 
ting,  something  contrary  to   the  general    obligation  of 
law,  the  particular  rights  or  duties  of  the  parties,  or 
some  implied  contract     between    them.       To    persons 
individually,  ex  delicto,  they  are  for  consequential  hurt 
or  damage,  arising  from  public  nuisances,  or  keeping 
mischievous  animals;  in  nature  of  conspiracy,  for  mali- 
cious prosecutions,  or  civil  suits,    or  criminal  charges, 
libels,  scandalum  magnatum,  or  defamations  of  common 
persons;  against  justices  or  other  officers  for  refusing 
bail,  Ac.  or  quasi  ex  contractu,  against  surgeons,  <&c.  for 
improper  treatment ;  to  persons  relatively,  ex  delicto,  for 
enticing  away  or   harbouring  wives,  or    servants  per 
quod,  Ac.    To  real  property,  corporeal,  ex  delicto,  for 
miisances  of  a  private  nature  to  houses,  lands,  &c.  to 
the  prejudice  of  the  plaintiffs  possession  or  reversion; 
or  on  the  riot  or  black  act?  or  quasi  ex  contractu,  against 
tenants  in  nature  of  waste,  for  not  repairing  fences,  or 
for  not  carrying  away  tithes.    To  real,  incorporeal,  ex 
delicto,  for  disturbance  of  common£pasture,  &c.  ways, 
offices,  franchises,  toils,  ferries,  and  seats  in  churches,     q*  ^^. 

To  property,  ex  delicto,  they  are  actions  of  trover^iJZffiuC'  & 
and  conversion  for  negligence,  in  riding  horses,  driving 
carriages,  navigating  vessels,  or  performing  works. 
Against  sheriffs  or  other  officers  for  escapes,  false  returns, 
or  taking  insufficient  pledges,  Ac.  for  excessive  or 
irregular  distress  for  rent,  or  damage  feasant,  rescue  of 
prisoner*,   unlawfully  exercising  trades,    or  infringing 


16  FOR  WHOM   AND  AQAINST    WHOM 

patents,  copyrights,  &c. ;  false  and  deceitful  represen- 
tations; or  on  the  statute  of  hue  and  cry,  <fcc.  or  quasi  ex 
contractu,  for  deceit  on  sale  of  cattle,  or  goods,  or 
immoderate  use  of  them,  when  lent  or  let  to  hire,  and 
against  inn-keepers,  carriers  by  land  or  by  water, 
wharfingers,  farriers,  <fcc. 

Detinue.  Detinue  lies    upon  a  purchase,  bailment,   or  finding 

for  the  recovery  of  goods  in  specie,  or  damages 
for  detaining  them. 

Replevin.  Replevin  lies  to  recover  damages  for  an  immediate 

wrong  without  force,  in   taking  and  detaining  cattle  or 

goods  under  a  distress  for  rent,  or  damage  feasant,  dec. 

and    answers   to    the     action    of    trespass,    de    bonia 

•  aspoHatis. 

Trespass.  Trespass  vietarmis,  lies  to  recover  damages  for  im- 

mediate wrongs,  accompanied  with  force  to  persons  by 
menaces,  assault,  battery,  wounding,  maihem,  or  false 
imprisonment;  to  real  property,  as  houses,  lands, 
fisheries  or  watercourses  ;  and  to  personal  property,  by  < 
destroying,  damaging,  taking  away,  detaining,  or  con- 
verting cattle  or  goods. 


FOR   WHOM   AND  AGAINST  WHOM  AN    ACTION    WILL   LIE. 

As  (he  law  grants  redress  for  all  injuries,  and  gives  a  re- 
medy for  every  kind  of  right,  so  it  is  open  to  all  kinds 
of  persons,  and  none  are  excluded  from  bringing  Itn  ac- 
tion, except  on  account  of  their  crimes  or  their  country: 
as  men  attainted  of  treason  or  felony \  persons  outlawed 
or excommunicated ',  convict  in  praemunire^  alien  enemies, 
professed  in  orders  of  the  papal  religion,  as  friars, 
monks,  fyc.  (unless  they  have  attained  a  pardon,)  infants* 
feme  coverts  (unless  by  Special  custom,)  or  persons  not 
jn  return  natura ;  but  executors  or  persons  outlawed 
have  a  right  to  sue  in  right  of  their  testator  or  intestate. 
1  InsL   128. 

(Aw-Mwisfte  But  care  must  be  taken  how  such  actions  are  brought ; 
tatciTifcv/  v>as  jf  an  jufant  is  plaintiff,  he  must  sue  by  his  next  friend 
JrouffutT  or  guardian  (Roll.  Abr.  287),  unless  he  sues  with  others 
as  executor,  and  then  he  may  sue  by  attorney,  for  all  of 
them  together  represent  the  testator,  Ibid.  288.  If  an 
infant  is  sued,  he  must  appear  by  a  guardian;  if  not,  the 
plaintiff  may  move  the  court    to  have    one   appointed. 


AN  ACTION  WILL  LlE. 
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2  Inst.  26.  If  an  infant  recovers  by  verdict,  or  judgment 
goes  by  default,  where  he  is  plaintiff,  it  cannot  be  assign- 
ed for  error,  that  he  is  an  infant ;  but  the  defendant 
should  have  summoned  to  stay  the  proceeding  until  a 
guardian  was  appointed.  Vide  21  Jac.  1.  c.  13.  4  Ann* 
c.  16.  If  an  idiot  sue  or  be  sued,  he  must  do  it  in  person. 
Cb.  Litt.  135,  6. 

By  marriage  the  husband  and  wife  are  one  person  in  Baron  and.  # 

law.  Co.  Litt  11 2/ and  the  husband  is  bound  to  protidefeme.       ~g\c  et- 
her with  necessaries;  and.  if  she  contracts  debts  for  them,  /<?v  €*"**. 
he  is  obliged  to  pay  them.jl  SaUc.  118.   If  she  elopes  with           *  *  *  ^ 
another  man,  he  is  not  chargeable  even  for  necessaries,  at 
least  if  the  person  who  furnishes  them  is  apprized  of  it. 
1  Lev.  5.   If  she  is  indebted  before  marriage,  he  is  bound. 

1  Leon.  312.  and  he  cannot  be  sued  alone  for  the  debt 
of  his  wife  contracted  before  marriage.  Hitchinson  v. 
Hewsont  7  Term  Rep.  348.  She  must  in  all  cases  sue 
with  her  husband:  and  in  all  cases  where  they  are  both 
sued  (although  jhe  husband  may  answer  alone,)  yet  the 
wife  shall  neverpe  forced  to  answer  without  her  husband 
(except  it  be  a  sole  merchant,  i.  e.  when  she  carries  on  a 
sole  and  separate  trade,  which  is  by  the  custom  of  Lon- 
don only)  10  Mod.  6.  1  Inst  135.  But  she  cannot  stfe 
as  a  sole  trader  without  her  husband  in  the  superior  courts* 
4  Term  Rep.  361.  Caudett  v.  Shaw,  Beard  and  ux.  v. 
Webb  et  al.  in  error.  2  Bosanq.  and  Pull.  93.  Wherever 
the  suit  will  survive  to  the  wife,  she  must  join  in  the 
action.  1  Wils.  224.  Dunstan  v.  Burwell.  Or  where 
the  debt  is  due  to  the  feme  dum  sola,  both  must  join, 
Moot,  422.  If  baron  is  possessed  of  tithes  in  right  of 
the  feme,  they  must  join  in  debt  for  not  setting  them 
forth,  because  the /erne  is  the  proprietor.  Cro.  Eliz.  608. 
613.  If  the  action  is  brought  for  the  labour  of  the  wife 
only,  she  may  join  in  the  action.  2  Sid.  128.  Cro.  Jac. 
77.     But  declaration  must  state  it  to  be  done  by  the  wife. 

2  WUs.  424.  Cro.  Jac.  77.  The  dippers  at  Tunbridge 
Wells  all  joined  with  their  husbands,  and  held  well. 
2  Wils.  414.  WeUer  and  ux.  and  others,  v.  Baker.  If  a 
bond  be  given  to  bfpon  and  feme  administratix, ,  the 
husband  alone  may  bring  the  action »  and  declare  on 
it  as  on  a  bond  made  to  himself.  4  Term  Rep.  616. 
Ankerstein  v.  Clarke. 

In  the  case  of  Marshall  v.  Rutton,  E.  40  Geo.  3.    this  Feme  living 
court  determined  that  a  feme  covert,  living  apart  from  aPart  from    , 
her  husband,  having  a  separate  maintenance  secured  to  ^^and^  ^T 
her  by  deed,  cannot  contract  and  be  sued  as  a  feme*1^^^ 
sole.  8  Term  Rep*  645.  tenance  by 

.  C  deed. 
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WITHIN   WHAT  TIME 


If  she  com-       A  husband  is  not  bound  to  receive,  nor  is  he  liable  ta 
mits  adultery,  pay  for  necessaries  found  to  his  wife,  after  she  has  com- 
mitted adultery,  though  }ie  has  before  committed  adul- 
tery himself,  and  turned  her  out  of  doors  without  any 
imputation  on  her  conduct.  Govier  v.  Hancock,  6  Term 

does  fflJdhua-  ReP-  603-  But  if  she  has  committed  adultery,  and  he 
band  leaves  leaves  her  in  his  houge,  with  two  children  bearing  his 
her  in  his  name,  without  making  any  provision  for  her  in  conge- 
house  with  quence  of  the  separation,  and  she  continue^  in  a  state  of 
two  children,  adultery,  the  husband  is. liable  for  necessaries   furnished 

Ina  statToT  *°  ^er'  un*ess  ^  &PPear  *bat  the  plaintiff  knew,   or  ought 
adultery:        to  have  known,  the  circumstances  under  which  she  was 
living.  Norton  v.  Fazan,  1  Bosanq.  and  Puller9  226. 

If  husband  je-  If  the  husband  resides  abroad,  and  the  wife  trade  and 
aides  abroaf-  obtain  credit  in  this  country  as  a  feme  sole,  she  is  liable 

.    for  her  own  debts.  De  Gaillonv.  Victoria  Hariet  VAigU, 

.    1  B.  and  P.  357. 

hfhUh^L        There  is  one  case  where  the  wife  shall  sue  and  be  sued 

the  rea^nTo*  M  a  ^eme  so'e»  w^ere  toe  husband  has  abjured  the  realm, 

is  banished,  or  is  banished,  Co.  Litt.  133.  for  then  he  is  dead  in  law  ; 

'  and  the  husband  being  thus  disabled  to  sue  for  or  defend 

*  the  wife,  it  would  be  most  unreasonable  if  she  had  no 

*  remedy,  or  could  make  no  defence  at  all. 

Executors,  when  they  bring  an  action,  must  all  be 
named,  although  probate  be  granted  to  one  only.  9  Co. 
37.  1  Sid.  449.  But  when  an  action  is  brought  against 
them  it  must  be  only  against  such  of  them  as  do  ad- 
minister. 1  RollAbr.  924.  Carth.  124.  If  there  be  two 
executors,  one  under  age,  and  the  other  proves  the  will, 
and  hath  administration  durante  minore,  &c.  he  may  sue 
1  solely.  But  where  both  are  of  full  age,  though  the 
will  be  proved  by  one  only,  the  action  must  be  brought 
in  both  their  names.  2  Lev.  240.  Colborne  v.  Wright. 
2  Jon.  119.  Raym.  198. 


Executors. 


JoknVtenan 

Tenants  in 
common. 


fe.  Also,  if  two  men  have  lands  and  goods  together  in 
joint-tenancy,  and  be  wronged  in  them,  they  must  sue 
jointly.  Co.  Litt.  180.  Tenants  in  common  ought  to 
join  in  actions  personal,  but  not  real ;  and  in  slander  of 
title, *4hey  ought  to  sever.  Divers  persons  may  have  an 
action  of  trespass  jointly  for  goods  taken  or  the  like ; 
but  of  battery,  or  such  personal  trespass;  the  action 
ought  to  be  single.  If  one  trespass  be  done  by  divers, 
the  plaintiff  may  make  it  joint,  or  several,  as  he  pleases; 
and  yet  two  that  join  in  a  trespass,  do  so  make  one 
trespasser,  that  one  of  them  is  answerable  for  the  other ; 
and  if  they  be  sued  in  one  action,  they  may  sever  m 
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pleas  and  issues,  and  a  release  to  one  is  a  release  to  all.  Release. 
Hobb.  66,  Also  the  jury  must  assess  damages  for  all, 
but  there  shall  be  but  one  satisfaction ;  and  where  a  joint 
action  doth  lie  against  several  persons,  and  some  of  their 
names  are  known,  and  some  are  not,  the  action  may  be 
brought  against  them  that  are  known  by  their  particular 
names;  and  you  may  declare  against  them  simul  cum 
aliis,  #c.  Comb.  260. 

WITHIN  WHAT  TIME  ACTIONS  ARE  TO  BE  BROUGHT. 

The  limitation  of  suits  is  founded  in  public   conveni-  Limitation  of 
ence;  and   attended  with  so  much  utility,   that  courts suitg- 
of  equity  adopt  the  statutes  made  for  that  purpose,  as 
a  positive  rule;    and  apply  it  by  parity  of  reason,  to 
cases  not  within  it.     2  Burr.  961.     Johnson  v.  Smith. 

* 

By  the  S2  27.  8.  c.  2.  "  No  person  shall  have  a  writ  of  Writ  of  right 
"  right  of  the  possession  of  his  ancestor,  but  within  sixty 
"  years,  nor  of  his  own,  but  within  thirty  years  before 
"  the  teste  of  the  original." 

In  all  actions  which  are  of  the  nature  of  a  writ  of 
ngkt,  in  which  the  demandant  must  count  of  a  seisin, 
and  recover  any  hereditament,  he  shall  be  barred,  if  his 
ancestor  had  not  seisin  within  sixty  years.  Bro.  Abr. 
on  Stat  Lim.  16.33. 

AUformedons  in  reverter  6r  remainder  shall  be  sued  in  Formedon  in 
fifty  years  after  title  or  cause  of  action  fallen,  and  not********* 
after.    32  H.  8.  c.  2. 

•  And  by  stat.  21  Jac.  1.    "  All  writs  of  formedon  in  Writs  of 

"  descender,  remainder,  or  reverter,  shall  be  sued  within  formedon  in 

"  twenty  years  next  after  the  title  or  cause  of  action  ^e.^|?n^ 

"  first  descended  or  fallen,  with  a  proviso,  that  if  the  ^gj^ 

"  person  entitled  to  such,  writ  be  at  the  time  of  the  said 

u  right  first  descended  or  fallen,  within  twenty-one  years 

"  feme  covert,  non  compos  mentis,  imprisoned,  or  beyond 

"  the  seas,  then  such  person  and  his  heirs  may,  not- 

"  withstanding  the  said  twenty  years  be  expired,  bring  . 

"  his  action,  or  make  his  entry  as  he  might  have  done  , 

"  before  this  act ;  so  as  such  person,  or   his  heir  shall, 

"  within  ten  years  next  after  his  full  age,  discover ture, 

"  $c.    take  benefit  of,  and  sue  forth  the  same ;   and  at 

"  bo  time  after  the  said  ten  years" 

An  ejectment  must  be  brought  within  20  years.  Sid.  Ejectment 
432.    Bull.   102. 

C  2 
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If  a  fine.  Iu  cane  of  a  fine,  there  must  be  an  actual  entry  wilkirt 

five  years ;  and  that  the  confession  of  an  entry  to  deliver 

a  lease  in  ejectment,  shall  not  operate  to  avoid  a  fine. 

2  JStr.  1086.  Hit.  2  Ann.  by  all  the  judges  (except  one.) 

Berrington  v.  Parkhurst. 

No  person  to       jj 0  person  shall  make  entry  into  any  lands,  &c.  but  in 

™£ to  iSds 20  years  next  after  his  title  of  entl7>  whlch  shaI1  ftrtt 

tot  within  90  accrue  to  the  same;  and  in  default  thereof,  such  person 

years  next       so  not  entering,  and  his  heirs,  shall  be  utterly  disabled 

after  title  of   from  such  entry.    21  Jac.  I.e.  16. 
entry. 

In  ejectment  for  mines,  plaintiff  proving  himself  lord 

of  the  manor,  and  in  possession  of  it,  does  not  avoid  the 

statute  of  limitations,  if  defendant  bas  been  in  possession 

of  the  mines  20  years ;  for  they  are  distinct  possessions, 

and   may  be  different  inheritances.     Rich  v.  Johnson, 

2  Sir.  1142.  . 

No  entry  or        And  by  the  stat.  4  Attn.  c.  16.  No  entry  or  claim  shall 

daim,  &c.      be  sufficient  unless  an  action  be  prosecuted  within  a  year 

unless  action  after.     And  it  must  be  made  upon  the  land,  unless  pre- 
prosecuted.      ^^  fey  ft  -peoiftl  cauge .     j  g^  ggj  jh^   p^  44 

m 

Joint-tenant  4  joint-tenant  is  not  barred  by  non  entry  in  20  years, 
if  his  companion  was  in'  possession.  Ibid.  Nor  one  par- 
cener who  has  the  whole  of  the  devise,  where  the  other 
parcener  takes  the  profits.  Salk.  423. 

No  fine  or  re-  No  fine,  common  recovery,  or  judgment,  in  action  real 
covery  to  be  or  personal,  shall  be  reversed  for  any  error  or  defect, 
reversed,  un-  unless  error  be  commenced  and  prosecuted  with  effect 
h38  C ht*  *9Q  Wl^n  20  years  after  such  fine  levied,  recovery  suffered, 
year*  **  or  judgment  signed,  or  entered  upon  record.  4  Ann. 
c.  16. 

Reversioner        A  reversioner  cannot  have  error  after  20  years,  though 

cannot  have   fog  title  did  not  accrue  till  after  the  expiration  of  them ; 

error-  and  though  error  is  brought  m  less  than  20  years  after  the 

commencement  of  his  title.  Loydv.  Vaughan,2  Str.  1257. 

Penal  **J  ^1  Eliz.  c.  5.      "  AH  actions,  %c.  brought  for  any 

statutes.  "  forfeitures  on  any  penal  statute  made,  whereby  the  for- 
"  feiture  is  limited  to  the  queen,  shall  be  brought  within 
u  two  years;  and  all  actions  upon  any  penal  statute,  tha 
"  benefit  whereof  is  limited  to  the  king  and  to  the  prose- 
u  cutor,  shall  be  brought  within  one  year;  and  in  default 
4<  such  pursuit,  then  to  be  brought  for  the  queen,  within 
"  two  years  after  that  year  ended.  And  if. any  suit  shall 
"  be  brought  after  the  time  in  that  behalf  before  limited 
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"  (except  on    the  statute  of  tillage,)  the  same  shall  be 
"  void." 

In  case  the  penalty  be  given  to   an  informer  alone,  if  to  an  in- 
he  must  commence  his  action  within  one  year.     Bull.  N.  former  only. 
P.  195.     1  Ld  Ray.  78.     Lookup  v.   Sir  T.  Frederick. 
But  this  statute  does  not  extend  to  actions  brought  by  the  Party  grieved. 
party  grieved.    4  Mod.  129.     Comb.  194. 

A  latitat  is  a  good  commencement  of  a  penal  action.  Latitat. 
Bridges  qui  tarn  v.  Knapton,  H.  22  Geo.  2.  and  the  true 
time  of  taking  out  the  writ  may  be  shewn,  notwithstanding 
the  teste. 

By  21  Jac.  J.  c.   16.     "  Actions' for  words  shall  be  Words. 
"  commenced  and  sued  within  two  years  next  after  the 
"  words  spoken,  $c" 

N.  B.    This  doth  not  extend  to  scandalum  magnatum,  Doth- not  ex- 
nor  to  cases  where  the  special  damage  is  the  gist  offend  to  scand. 
the  action i    but  where  the  words  of    themselves  are*™*?* 
actionable,  special  damage  will  not  take  them  out  of  the 
statute.     1  Sid.  95. 

§  3.    "    All  actions  of  trespass,  of  assault,  battery,  Trespass,  as- 
"  wounding,   imprisonment,  or  any  of  them,  shall  be  sault,  &c. 
"  commenced  within  four  years  next  after  the  cause  of 
"  such  actions  or  suits.'9 

If  trespass  be  brought  for  beating  a  servant,  per  guorf  What  action 
eerwtium  anUsit,  this  is  not  suck  an  action  as  is  within  the*01  within  the 
statute,  being  founded  on  the  special  damage.   Salk.  206. itatute* 
So  for  crim.  con.  The  plea  is  not  guiiiy.  within  six  yectrs. 
2  Bur.  753.     Cooke  v.  Sayer. 

Auctions  of  trespass,  quareclausumf regit,  actions  of  Trespass 
trespass,  del  inue,ir  overdo)  andrepleviniot  teijfrgaway  SJ**?*  ^aus* 
"  of  goods  and  chattels;  actions  of  account  (other  than ^' 
"  such  accounts  as  concern  the  trade  of  merchandize  be* 
"  tween  merchant  and  merchant,  their  factors  .and   ser- 
"  vants;)(6)  actions  on  the  case  (except  slander;)  actions 


t"  ■) 


(a)  3  Co.  246,  333. 

(6)  The  exception  as  to  merchants  accounts  is  only  What  the 
meant  to  -prevent  dividing  a  running  account,  bat  ex- exception  ex- 
tends not  to  accounts  closed  and  concluded.    2    7r<5*.tend8t0* 
400.  Welford  v.  LiddaU. 

It  does  not  extend  to  accounts  current  between  mer-Not  to  ac- 
cbaat  aad  merchant.  1  Lev.  287.  JB  ifotf.  814.  Vide**"1*8*1*- 
1  Vent.  90.     1  Sid.  465.    6  Term  Rep.  189.  "* 


22  TOTHIN  WHAT  TIMS 


u 

u 
a 


of  debt,  grounded  upon  any  lending  or  contract  without 
specialty,  debt  for  arrearages  of  rent,  are  to  be  brought 
within  six  years  next  after  the  cause  of  action"  Ibid. 

Action  by  an  No  persons  entitled  to  trespass,  detinue,  trover,  rtpte- 
hifeat,  «c  yin^  account,  debt,  trespass  for  assault,  menace,  battery, 
wounding^  or  imprisonment,  or  action  on  the  case  for 
words,  shall  be  disabled  from  such  actions  by  being  at  the 
time  of  such  cause  of  action  accrued  under  age,  covert, 
noncompos,  in  prison,  or  beyond  sects,  so  as  they  take 
the  same  within  the  times  by  the  said  statute  limited  after 
coming  of  age,  being  discovert,  of  sane  memory,  at 
large,  or  returned  from  beyond  seas.    21  Jac.  1.  o.  16. 

Seamen.  Nor  by  stat.  4  ,/frm.  c.   16.      Any  person  entitled  to 

suit  for  seaman's  wages,  &c. 

And  if  the  plaintiff  was  in  Ireland,  that  shall  be  ultra 
^E^  mare  within  this  statute.     Sko.  91. 

So  all  actions  on  the  case  are  within  the  benefit  of  this 
proviso.    2  Saund.  120.    2  Mod.  72. 

« 

They  are  at  liberty  by  the  statutes  to  bring  the  action 
within  the  same  time  after  return,  fyc.  as  was  limited  for 
such  aciion. 

Or  brought         By  stat  21  Jac.  1.  c.  16.     If  judgment  for  the  plaintiff 

within  a  year  be  reversed,  or  arrested  after  verdict,  and  the  defendant 

after  judg-      therein  be  outlawed,  and  shall  after  reverse  the  outlawry, 

■inent  or  ..out-  tne  party  plaintiff,  his  heirs,  executors,  or  administrators, 

^wryrevew-  M  ^  cageghali  require,  may  commence  a  new  action 

within  a  year  after  such  judgment  reversed,  or  such 

judgment  given  against  the  plaintiff,  or   outlawry  re* 

versed,  and  not  after.  §  4. 

If  plaintiff  dies     So  if  an  action  was  commenced  within  six  years,  and 
executor's       the  plaintiff  dies,  his  executors,  %c.    may  commence  a 
right  of  action.  new  action,  though  six  years  are  past,  and  shew  the  spe- 
cial matter.     Salt  42b.    Fitzgib.  171. 

Probate.  If  the  grant  of  a  probate  or  administration  be  delayed, 

it  must  be  shewn.     Fitz.  170,  289. 

Acknowledg-      If  a  man  after  six  years  promises  payment,  or  publishes 
ment  of  debt,  that  his  debts  will  be  paid,  or  even  acknowledges  the  debt, 

it  will  be  out  of  the  statute.     Pr.  Chan.  386.    2  Saund. 

64,   a. 

What  actions     Debt  on  2  Edw:  6.  for  tithes,  on  an  award,  for  a  fine  of 

the  n^h^n  a  coPyno^er>  covenant,  debt  or  specialty,  or  other  mat- 

•t4"*"*8,   ter  of  a  higher  nature,  or  for  an  escape,  are  not  within 
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the  stat.  ]  Sid.  305.  1  Sound.  38,  37.  1  Lev.  273. 
Nor  can  it  be  pleaded  by  any  sheriff  to  an  action  brought 
against  him  for  money  levied  on  a  fieri  facias,  because 
the  action  is  founded  in  maleficio,  as  also  upon  the  judg- 
ment oi  which  the  fieri  facias  issued,  which  is  a  matter 
of  record.  1  Mod.  205,  212.  A  charity  is  not  Darred 
by  length  of  time.  2  Vern.  399.  A  legacy  is  not  within 
the  statute,  1  Fern.  256.  nor  a  mortgage.  1  Chan.  Cas. 
102. 

If  the  plaintiff  be  in  England  at  the  time  the  cause  o/When  the 
action  accrues,  though  he  afterwards  go  abroad,  the  time  time  begins 
of  limitation  begins  to  run:  so  that  if  he,  or  (if  he  dies*0™11, 
abroad)  his  executor  or  administrator,  do  not  sue  within 
sue  years,  they  are  barred  by  the  statute.    Smith,  Exec. 
v.  Hill,  Executvr,  1  Wils.  136.  N.  B.  The  stat.  extends 
to  persons  in  Scotland.     I  Black.  Rep.  186. 

If  the  plaintiff  is  a  foreigner  and  does  not  come  to  Eng-  The  statute 
land  in  50  years,  he  still  hath  six  years  after  his  coming  never  begins 
into  England,  to  bring  his  action,  and  if  he  never  comes10  j^Sf^1}? 
to  England  himself,  he  has  always  a  right  of  action  white  fa^  foreig,^ 
he  lives  abroad,  and  so  have  his  executors  or  administra-  until  he  comet 
tors  after  his  death.    Strithorst  v.  Groeme,  3  Wils.  145.  into  this 
While  any  of  the  disabilities  mentioned  in  the  statute  of  realm, 
limitations  continue,  the  party  may,  but  is  not  obliged  to 
commence  his  action:    the  statute  doth  not  run  while 
any  of  those  disabilities  continue. 

If  one  of  the  plaintiffs  be  abroad,  and  the  others  in  if  one  abroad 
England,  the  action  must  be  brought  within  six  years  only. 
qfter  the  cause  of  action  arises.  Perry  et  at.  v.  Jackson 
et  al.  4  Term  Rep.  516.  The  statute  cannot  be  a  bar  in 
any  case,  unless  the  time  of  limitation  is  expired,  after 
there  bath  been  a  complete  cause  of  action.  1  Black. 
Rep.  354.  1  H.  Black.  631.    %  Ld.  Ray.  838. 

By  3  &  4  Ann.  c.  9.   Actions  on  promissory  notes  shall  Actions  on 
be  brought  within  the  time  appointed  for  actions  upon  the  worn,  notes. 
case.    And  by  c.  16.  all  suits  in  the  admiralty  for  sea- 
men's wages  shall  be  commenced  within  six  years  after 
the  cause  of  action. 

In  the  case  of  justices  of  peace,  or  constables  act-j^c^  of 
ing  under  their  warrants,  the  stat  24  Geo.  2.  c.  24.  enacts,  peace  or  con- 
"  That  actions  against  them  shall  be  commenced  within  stables,  actio* 
"  six  calendar  months  after  the  offence  committed,  or  the  V***n  6  Jjjj*1* 
"  plaintiff  shaU  be  barred."    For  proceedings  against         on 
them,  vide  title  Justices  and  Constables. 
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Acknowledg- 
ment of  the 
debt 


Commence- 
ment of  the 
action. 


But  against 

privileged 

persons. 


A  bare  acknowledgment,  and  tfcat  of  the  slightest  na- 
ture, is  now  deemed  sufficient  to  prevent  the  operation 
of  thestatute.  See  4  East  599.  Dougl.  Rep.  652,  & 
2  H.  plack.  340,  2  Term  Rep.  760.  6  Term  Rep.  189. 
And  one  item  of  a  mutual  running  account,  happening 
within  six  years,  takes  the  case  out  of  the  statute.  6  Term 
Rep.  189.     Catling  against  Skoulding. ' 

When  an  action  is  limited  by  a  statute  to  be  com? 
menced  within  a  certain  time,  a  bill  of  Middlesex,  or 
latitat  sued  out  within  that  time,  may  be  produced  in 
evidence,  at  the  trial,  to  prove  that  the  action  was  com- 
menced in  due  time.  But  if  the  writ  was  not  sued  out 
till  after  the  time,  though  by  relation  it  Would  be  within 
the  time,  the  plaintiff  ought  to  be  nonsuited.  Bull.  Nisi 
Prius,  135.    3  Burr.  1243. 

But  against  privileged  persons,  as  attornies,  or  officers 
of  the  court,  or  a  prisoner  in  the  actual  custody  of  the 
marshal,  the  statute  can  only  be  avoided  by  filing  a  bill, 
which  now  may  be  filed  in  vacation,  as  well  as  in  term. 
5  Term  Rep.  173, 325.    Dougl.  313. 

So  against  members  of  the  House  of  Commons,  if  pro- 
ceeded against  by  bill. 

In  actions  against  peers,  corporations  or  hundredors, 
an  original  must  be  sued  out,  and  returned  by  the 
sheriff. 

The  plaintiff  may  shew  the  true  commencement,  of 
an  action,  contrary  to  the  fiction,  even  in  penal  actions; 
and  if  there  be  no  special  memorandum,  he  may  shew 
by  the  writ,  this  action  was  commenced  after  the  time  to 
which  the  bill  relates.     Moris  v.  Pugh>  3  Burr.  1241. 

Writ  must  be     ^  *s  not  8Ufficient  to  shew  that  a  writ  was  sued  out 

returned.        in  time :  in  order  to  save  the  statute  of  limitations,  th£ 

plaintiff  must  also  shew  that  it  is  returned.  6  Term  Rep. 

617.     If  returned,  the  continuances  may  be  entered  at 

any  time.  lb.  Harris  qui  torn  v.  Woolford. 

When  not  ne-     But  where  an  action  must  be  brought  within  3  months 
cessary  to  be  it  is  sufficient  for  the  plaintiff  to  prove  a  writ,  sued  out 
returned.        within  such  time,  and  his  declaration  within  a  year  after- 
wards, without  shewing  such  writ  returned.    Parsons  v. 
King ,  7  Term  Rep.  6. 
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PROCEEDINGS  IN  THIS  COURT. 

THERE  are  two  ways  to  proceed  in  this  court,  the  oneOriginal  writ. 
by  the  special  original,  the  other  by  bill:  if  the  debt  be 
large,  and  the  plaintiff  has  cause  to  think  the  defendant 
will  bring  a  writ  of  error  after  judgment,  the  best  method 
is  to  bring  the  action  by  original  writ,  because  the  defen- 
dant will  thereby  be  precluded  from  bringing  a  writ  of 
error  (except  in  parliament).  This  writ  issues  out  of  the 
court  of  Chancery,  and  is  a  mandatory  letter  from  the 
king,  under  the  great  seal,  and  directed  to  the  sheriff  of 
the  county  wherein  the  injury  is  supposed  to  be,  requiring 
him  to  command  the  defendant  either  to  do  justice  to  the 
complainant,  or  else  to  appear  in  court,  and  answer  the 
Accusation  against  him ;  whatever  the  sheriff  does,  he 
must  certify  to  the  court,  together  with  the  writ  itself. 

These  writs  are  either  optional  or  peremptory ;   or,  in  Either  op- 
the  language  of  the  law,  they  are  either  o.prceeipe,  or  a  si tion*1  or  ***" 
tefecerit  securum.    The  praecipe  is  in  the  alternative, empory# 
commanding  the  defendant  to  do  the  thing  required,  or 
shew  the  reason  why  he  hath  not  done  it."    The  use  of™.6  ««  rf  t,M? 
this  writ  is  where  something  certain  is  demanded  by  thewnt 
plaintiff,  which  is  in  the  power  of  the  defendant  himself 
to  perform;  "  as  to  restore  the  possession  of  land,  to  pay 
a  certain  liquidated  debt,  to  perform  a  specific  cove- 
nant, to  render  an  account,"  and  the  like ;  in  all  which 
cases  iheprcecipe  is  drawn  up  in  the  form  of  a  command  to 
do  tius9  or  shew  cause  to  the  contrary ;  giving  the  defen- 
dant his  choice  to  redress  the  injury,  or  stand  the  suit. 
The  other  is  called  si  tefecerit  securum;  from  the  words  Si  te  feccrit 
of  the  writ,  which  direct  the  sheriff  "  to  cause  the  defen-  securum. 
dant  to  appear  in  court,  without  any  option  given  to  him, 
provided  the  plaintiff  gives  the  sheriff  security  effec- 
u  tually  to  prosecute  his  claim."    This  writ  is  in  use,  Where  this 
where  nothing  is  specifically  demanded,  but  only  a  satis-  writ  is  in  use. 
faction  in  general,  to  obtain  which,  and  administer  com- 
plete redress,  the  intervention  of  some  judicature  is  neces- 
sary :  such  are  writs  of  trespass,  or  on  the  case,  wherein 
no  debt  or  other  specific  thing  is  sued  for  in  certain,  but 
only  damages  to  be  assessed  by  a  jury.  For  this  end,  the 
defendant  is  immediately  called  to  appear  in  court,  pro- 
vided the  plaintiff  gives  good  security  of  prosecuting  his 
daim.     Both  writs  are  tested  or  witnessed  in  the  king's 
own  name :  u  Witness  ourselves  at  Westminster,  or  where- 
a  ever  the  Chancery  may  be  held." 


if 
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Security.  The  security  here  spoken  of,  to  be  given  by  the  plain- 

tiff, is  common  to  both  writs,  though  it  gives  denomination 
only  to  the  latter.  The  whole  of  it  is  at  present  become 
a  mere  matter  of  form;  and  John  Doe  and  Richard 
Roe  are  always  returned  as  pledges  for  this  purpose.  The 
use  of  them  was  to  answer  for  the  plaintiff,  who  in  case 
he  brought  an  action  without  cause,  or  failed  in  the  pro- 
secution of  it  when  brought,  was  liable  to  an  amercement 
from  the  crown,  for  raising  a  false  accusation;  and  so 
the  form  of  the  judgment  still  is.     Finch,  1 89,  252. 

Return-day.  The  day  on  which  the  defendant  is  ordered  to  appear 
in  court,  and  in  which  the  sheriff  is  to  bring  in  the  writ, 
is  called  the  return  of  the  writ;  it  being  then  returned  by 
him  to  the  King's  Bench  at  Westminster,  and  made  return- 
able in  term,  at  the  distance  of  at  least  fifteen  days 
from  the  date  or  teste,  that  the  defendant  may  have  time 
to  come  up  to  Westminster,  even  from  the  most  remote 
parts  of  the  kingdom. 

Cannot  issue  This  writ  cannot  issue  unless  the  cause  of  action 
unless  for  10L  amounts  to  ten  pounds,  or  above,  on  pain  of  ten  pounds, 

and  the  proceedings  thereon  to  be  void,  5  G?o.  2.  c.  27. 

21  Geo.  2.  c.  3. 

If  plaintiff  And  by  rule,  M.  23  Geo.  3.  if  the  plaintiff  proceed  by 

proceed  by  special  original,  and  recover  less  than  501.  he  is  only  to 
special  origin  have  the  same  costs  as  if  he  had  proceeded  by  bill:  except 
pa^  in  such  actions  in  which  he  could  not  proceed  by  bill,  or 

in  which  any  defendant  shall  be  actually  outlawed. 

Proceeding  by  A  bill,  is  a  shewing  in  writing  of  the  cause  of  complaint 
Dill*  by   the   plaintiff    against  the   defendant,   wherein    the 

party  is  supposed  to  have  received  some  wrong,  and  it 
is  the  ground-work  of  the  cause ;  it  need  not  be  filed  in 
the  office  (unless  the  defendant  have  privilege,  or  be  in 
actual  custody  of  the  marshal  or  sheriff;)  but  if  he  be 
in  actual  custody,  then  it  must  be  filed  to  warrant  the 
declaration ;  which  is  no  more  than  a  copy  of  it,  or 
defendant  will  be  entitled  to  his  discharge. 

Filing  the  bill,  The  filing  the  bill  is  the  ground-work  of  the  cause 
ground-work 'depending,  and  is  as  the  original  in  the  Common  Pleas, 
of  the  cause,    which  gives  the  court  jurisdiction  to  hold  plea. 

Of  the  bin  of  If  the  defendant  is  not  in  custody,  the  ordinary  course 
of  proceeding  is  by  process,  intituled  a  bill  of  Middlesex, 
being  so  called  because  the  court  now  sits  in  that 
county. 
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The  bill  of  Middlesex y{a)  (which  was  formerly  founded 
on  a  plaint  of  trespass  quart  clausumfregit,  entered  on 
the  records  of  the  court,)  is  a  kind  of  capias  directed  to 
the  sheriff  of  that  county,  "  and  commanding  him  to  take 
the  defendant,  and  have  him  before  the  king  at  West- 
minster, on  a  day  prefixed,  to  answer  to  the  plaintiff  of 
a  plea  of  trespass ;"  for  the  accusation  of  trespass  gives 
the  court  jurisdiction,  whatever  else  may  be  the  real  cause 
of  action.  It  must  be  personally  served  on  the  defend- 
ant, if  he  can  be  found  in  that  county;  but  if  not,  then 
there  issues  out  a  writ  of  latitat  to  the  sheriff  of  another  Latitat. 
county  (as  Oxon,)  which  recites  the  bill  of  Middlesex  and 
proceedings  thereon  thus  :  "  And  thai  it  is  testified  that 
the  defendant"  "  latitat  &  discurrit,"  "  lurks  and  wan- 
ders about  in  Oxfordshire;  and  therefore  commands  the 
"  sheriff  to  take  him,  and  have  his  body  in  court  on  the  day 
,€  of  the  return."  (6)  But  if  the  defendant  lives  in  any 
other  county,  the  latitat  is  ihe  first  process  which  issues 
to  take  him,  and  may  be  sued  out  upon  a  supposed,  and 
not  an  actual  bill  of  Middlesex  issued  prior ;  a  notice  in 
writing  being  written  at  the  bottom  of  such  writ  or 
process  directed  to  the  defendant  to  appear  by  his  attor- 
ney in  court,  to  defend  the  action,  to  which  the  defen- 
dant may  appear  or  not;  which  is  recorded.  If  he  ap-  Appearanc*. 
pears,  he  finds  securities  for  his  future  attendance  and 
obedience,  called  common  bail,  being  the  same  persons 
.that  are  pledges  for  the  plaintiff's  prosecution,  viz.  John 
Doe  and  Richard  Roe.  If  the  defendant  does  not  appear  Plaintiff  may 
upon  the  return,  or  in  eight  days  after,  the  plaintiff  may  appear  in  d»- 
enter  an  appearance  for  him,  and  proceed  thereupon,  as  ^ult 
if  the  defendant  had  done  it  himself.  12  Geo.  1.  c.  29. 
21  Geo.  2.  c.  23. 

But  if  the  defendant  is  held  to   bail,  there  must  be^^ld^     * 
fouL 

(a)  Formerly  this  process  issued  upon  the  bill  being  Formerly  pro- 
filed with  the  name  of  the  chief  clerk,  and  was  called  aceaa  iawwd  on 
bill  of  that  county  wherein  the  court  then  resided,  be-  JJJl ***** 
cause  the  marshall  being  an  officer  of  the  king's  house- 
hold  (in  whose  custody  the  -defendant  was  supposed  to 
be,)  was  then  in  that  county.     It  is  called  a  bill  of  Mid- 
dlesex to  distinguish  it  from  the  original  bill,  or  declara- 
tion. 

(6)  This  writ  was  called  a  testatum,  but  gained  after-  ' 

wards  the  name  of  latitat,  from  that  word  therein  cum 

testatum  est  quod  latitat,  ifc.  and  is  in  nature  of  a  testatum 
hiU. 
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added  ia  these  writs  a  clause  of  ac-etiam  to  the  usual 
complaint  of  trespass;  the  bill  of  Middlesex,  command- 
ing the  defendant  to  be  brought  in  to  answer  the  plaintiff 
in  a  plea  of  trespass,  "  and  also  to  a  bill  to  be  exhibited 
"  against  him  for  one  hundred  pounds  debt"  or  "  upon 
16  promises?  as  the  case  is,  the  complaint  of  trespass  giv- 
ing cognizance  to  the  court,  and  that  of  debt  authorising 
the  arrest.    Stat,  13  Car.  2.  stat.  2.  c.  2. 

When  de-  When  the   defendant  is  regularly  arrested,  he  must 

fendant  is  ar-  either  go  to  prison  for  safe  custody,  or  put  in  special  hail 
rested.  to  the  sheriff ;  the  intent  of  the  arrest  being  only  to  com- 

pel an  appearance  in  court  at  the  return  of  the  writ :  that 
purpose  is  equally  answered,  whether  the  sheriff  detains 
his  person,  or  takes  sufficient  security  for  his  appearance, 
called  bail;  and  he  is  supposed  to  continue  in  the  custody 
of  the  bail,  instead  of  going  to  gaol.    • 

Deposit  But  now,  by  stat.  43  Geo.  3.  c.  2.  instead  of  giving  bail, 

he  may  deposit  with  the  sheriff  or  his  officer,  the  sum 
indorsed  on  the  writ,  with  101.  in  addition,  to  answer 
the  costs,  and  such  further  sum,  if  any,  as  shall  have 
been  paid  for  the  king's  fine  on  any  original  writ,  and 
thereupon  he  shall  be  discharged,  which  the  sheriff  is  to 
pay  into  court,  and  if  the  defendant  perfect  his  bail  ia 
due  time,  the  sum  shall  be  by  the  court  ordered  to  be 
repaid,  on  motion.    Sect.  2. 

Bail.  Upon  the  return  of  the  writ,  or  withinfour  ctoys  after, 

the  defendant  must  appear  according  to  the  exigency  of 

^In  London    the  writ**    This  appearance  is  effected  by  putting  in,  and 

and  Middle-  justifying  bail,  to  the  action.     If  this  be  not  done,  and 

8eX*  *tw^  "*  ^e  kft*'  tk**  were  taken  by  the  sheriff  ketone,  are  responsi- 

county  air      D'e  Persons>  the  plaintiff  may  take  an  assignment  from  the 

days.  '  sheriff  of  the  bail-bond  (under  the  stat.  4th  and  5th 

Ifth  bail  to  ^nn*  c*  1^0»  and  bring  an  action  thereupon  against  the 

theaheriffbe  Griff's  bail;  but  if  the  bail,  so  accepted  by  the  sheriff, 

insolvent.       be  insolvent  persons,  the  plaintiff  may  proceed  againbt 

the  sheriff  himself;  by  calling  upon  him  first,  to  return 

the  writ,  (if  not  already  done,)  and  afterwards  to  bring  in 

the  body  of  the  defendant.    And,  if  the  sheriff  does  .not 

then  cause  sufficient  bail  to  be  perfected,  (or  surrender 

him  on  the  .fourth  or  sixth  day  mentioned  in  the  latter 

rule,)  he  will  himself  be  responsible  jto  the  plaintiff,  by  an 

attachment,  for  not  obeying  it. 

When  bail  The  bail-must  be  put  in  either  in  open  court,  or  before 

must  be  put  one  of  the  judges  thereof  9  or  elsein  the  country  before  a 

**•  commissioner  appointed  by  stat  &&&  W~&M.  c.  4.  and 

If  by  bilL  must  be  transmitted  to  the  court  and  filed.    These  .ball, 
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Who  must  at  least  be  two  in  number,  if  the  action  be 

by  bill,  must  enter  into  a  recognizance  before  such  judge 

or  commissioner  to  this  effect,  "  that  if  the  defendant  be 

"  condemned,  in  Vie  action,  he  shall  pay  the  costs  and  con- 

**  damnation,  or  render -himself  a  prisoner  to  the  cus- 

"  tody  of  the  marshal,  or  that  they  will  do  it  for  him  .*" 

Which  recognisance  is  transmitted  to  the  court  on  a  slip 

of  parchment,  intituled  a  bail-piece :  if  by  original,  the  If  by  original. 

recognisance  is  in  a  certain  sum,  being  <touble(a)  the  debt 

sworn  to:  and,  if  required,  the  bail  must  justify  themselves 

in  court,  (or  before  the  commissioner  in  the  country,  by 

affidavit,)  "  by  swearing  themselves  house-keepers,  and 

"  each  of  them  to  be  worth  double  the  sutpfor  which  they 

**  are  bail,  after  payment  qf  all  their  debts" 

They  may  now  discharge  themselves  by  surrender  May  discharge 
without  justifying,  after  exception,  or  before  the  expira-**"31^1*68- 
tion  of  the  rule  to  bring  in  the  body,  or  after  the  bond  is 
assigned,  or  on  the  return-day  of  the  first  sci.  fa.  if  re- 
turned scire  feci,  or  on  the  return-day  of  the  second  sci.  fa. 
if  the  first  be  returned  nihil.  But  such  render  is  not  com- 
plete till  an  exoneretur  is  entered  on  the  bail-piece ;  see 
title  Surrender.  In  an  action  on  the  recognizance,  plain- 
tiff is  to  surrender  in  eight  days  in  full  term  next  after  the 
return  qf  the  writ  of  latitat,  4fc 

When  the  defendant  has  filed  common  bail,  or  put  in  Declaration. 
special  Sail,  as  the  case  requires,  the  next  proceeding  on 
the  part  of  the  plaintiff  is,  to  declare  against  him  (if  he 
has  not  done  it  previous,  by  filing  the  declaration 
de  bene  esse,  on  the  return-day,  which  he  may  do  bv  JR.  T. 
22  Geo.  3)  by  delivering  a  declaration,  which  is  the  com- 
plaint, being  an  amplification  or  exposition  of  the  original 
writ  (if  the  plaintiff  proceeds  by  original)  upon  which 
his  action  is  founded ;  but  the  declaration  upon  the  bill 
is  a  mere  copy  of  it:  when  the  defendant  is  brought  into 
court,  if  the  action  is  by  bill,  the  plaintiff  may  declare  in 
whatever  action,  or  charge  him  with  whatever  injury  he 
thinks  proper  (unless  he  has  held  him  to  bail  by  a  special 
ac-etiam,  which  the  plaintiff  is  then  bound  to  pursue.) 

This  declaration  concludes  with  these  words  "  and  conclusion  of 
"  therefore  he  brings  his  suit,  #c."  by  which  word  suit  was  declaration. 
anciently  understood  the  Witnesses  or  followers  of  the 


(a)  But  by  rule,  M.  51  Geo.  3.  in  bailable  causes  for 
any  sum  exceeding  10001.  it  is  sufficient  for  the  bail  above 
to  justify  in  10001.  beyond  the  sum  sworn  to. 


so 
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Defence* 


Cannot  have 
oyer  of  ori- 
ginal. 


Plea. 


Pleas  in 
abatement 


plaintiff.  For  in  former  times  the  law  would  not  put 
the  defendant  to  the  trouble  of  answering  the  charge,  till 
the  plaintiff  had  made  out,  at  least,  a  probable  cause*  - 
Bract  400.  At  the  end  of  the  declaration,  if  the  suit 
be  by  biU9  are  added  aiso  the  pUrn tiffs  common  pledges 
of  prosecution,  "John  Doe  and  Richard  Roe"  which  are 
now  mere  names  of  form,  and  the  omission  of  them  at  the ' 
end  of  the  declaration  is  no  ground  even  of  special  demur- 
rer; 8  T.  R.  157.,  though  formerly  the  names  of  real  per* 
sons  were  inserted,  who  were  to  answer  to  the  king  for 
the  amerciament  of  the  plaintiff,  in  case  he  were 
nonsuited,  barred  of  his  action,  or  had  a  verdict  and 
judgment  against  him.     3   Bids.   275. 

When  the  plaintiff  has  stated  his  case  in  the  declaration, 
it  is  incumbent  on  the  defendant  within  a  reasonable 
time  to  make  his  defence,  and  put  in  a  plea,  or  else  the 
plaintiff  will  at  once  recover  judgment  by  default  against 
him.     Vide  R.  Trin.  22  Geo.  3. 

Defence  is  a  general  assertion  that  the  plaintiff  hath  no 
good  ground  of  action,  which  assertion  is  afterwards  ex- 
tended and  maintained  in  this  plea;  but  before  he  puts  in 
his  plea,  he  may  crave  oyer  of  the  bond,  or  other  specialty 
upon  which  the  action  is  brought ;  that  is,  to  hear  it 
read  to  him,  the  generality  of  defendants  in  the  times  of 
ancient  simplicity  being  supposed  incapable  to  read  it 
themselves,  whereupon  the  whole  is  entered  verbatim 
upon  the  record,  and  the  defendant  may  take  advantage 
of  any  condition,  or  other  part  of  it,  not  stated  in  the 
plaintiff's  declaration. 

The  defendant  cannot  now  crave  oyer  of  the  original 
writ.  Boats  v.  Edwards,  Dougl.  Rep.  227.  For  it  is 
not  warranted  by  any  rule  or  principle  of  justice,  and  it 
is  incumbent  on  the  court  to  make  their  proceedings  as 
little  dilatory,  oppressive,  and  expensive  as  possible. 
Ibid,  and  see  7  East.  383. 

Pleas  are  of  two  sorts,  dilatory,  and  pleas  to  the  action* 
Dilatory,  are  such  as  tend  merely  to  delay  or  put  off  the 
suit  by  questioning  the  propriety  of  the  remedy  rather 
than  by  denying  the  injury.  Pleas  to  the  action,  are  such 
as  dispute  the  very  cause  of  suit.  The  former  cannot 
be  pleaded,  after  a  general  imparlance,  which  is  an 
acknowledgment  of  the  propriety  of  the  action ;  but  the 
latter  may. 

Dilatory  pleas  are  either  to  the  jurisdiction  of  Iks 
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court,  the  disability  gf  the  plaintiff  \  or,  in  abatement  of 
the  writ,  or  count,  as  by  misnaming  the  defendant,  which 
is  called  a  misnomer,  or  other  want  of  form  in  any  material 
respect;  or  it  may  be  that  the  plaintiff  is  dead,  or  of  a 
suit  depending  in  another  court,  for  the  same  cause  of 
action. 

The  former  were  very  often  used  without  any  founda- 
tion of  truth,  and  calculated  only  for  delay;  therefore  by 
4^5  Ann.  c.  16.  affidavit  must  be  made  of  the  truth 
thereof. 

In  cases  where  the  matter  is  pleaded  in  abatement, 
which  appears  upon  the  record,  (as  variances,)  no  affida- 
vit is  requisite.  2  Ld.  Ray.  1409.  So  want  of  addition. 
Prac.  Beg.  5. 

Before  a  plea  in  abatement  can  be  pleaded,  it  is  requi- 
site for  the  defendant  to  appear,  and  take  the  declaration 
out  of  the  office. 

Pleas  to  the  jurisdiction  (except  ancient  demesne)  and  Pleas  to  the 
pleas  in  abatement,  ought  to  be  pleaded  before  a  general  jurisdiction, 
imparlance,  within  four  days  inclusive  of  both  days,  after  ^  J^J^l* 
delivery  or  filing  the  declaration  ;  unless  it  be  filed   or 
delivered  after  term,  or  so  late  in  the  term  that  defendant 
is  not  bound  to  plead  to  it  that  term :  in  both  which  cases, 
the  defendant  may  within  four  days  inclusive  of  the  next 
term,  plead  io  the  jurisdiction  of  the  court,  or  in  abate- 
ment, intituling  his  plea  as  0/  the  preceding  term.  N.  on 
A.  E.  5  Ann.    1  Salk.  367. 

^  If  it  be  pleaded  as  of  the  nest  term,  then  there  must  If  pleaded  of 
he  a  special  imparlance  moved  for.     R.  E.  5  Ann.  which the  next 
shotild  be  stated  on  the  record  (meaning  the  roll.)  Dough****™' 
ty  v.  Lascclles,  4  Term  Rep.  520.     8   Term  Rep.  627, 
Smith  v.  Miller.     And  Sunday  is  to  be  counted  one  of 
the  four,  unless  it  be  the  last;  if  so,  then  defendant  has 
all  Monday  to  file  his  plea.     Lee  v.    Carlton,    3  Term 
Rep.  642. 

The pleain  abatement  is  to  be  pleaded  within  the  time,  r.  E.  5  Ann. 
whether  a  rule  be  given  or  not,  and  filed,  signed  byLiLPr.  Reg. 
counsel.     1  Term  Rep.  278.  3.*  Term 

un_  Rep.  210. 

When  these  are  allowed,  the  cause  is  either  dismissed 

from  that  jurisdiction,  or  the  plaintiff  is  stayed  till  his 
disability  be  removed  ;  or  he  is  obliged  to  sue  out  a  new 
writ,  by  leave  obtained  from  the  court,  or  to  amend  his 
declaration.  Co.  Entr.  271.  But  when  they  are  over- 
ruled on  demurrer,  there  shall  be  a  judgment  of  res- 
pondeas  ouster,    or  that  the  defendant  answer  over. 
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Confession. 


2  Wits.  368.  Eichorn  v.  Le  MaUre,  CartiL  447.  6  Mod. 
399.  Bay.  329.  It  is  then  incumbent  on  him  to  plead  a 
plea  to  the  action ;  that  is,  to  answer  the  merits  of  the 
complaint,  which  is  done  by  confessing  or  denying  it. 

On  a  plea  of       But  white  the  issue  is  joined  on  a  plea  of  misnomer 
misnomer  if    in  the  defendant's  christian  name,   and  issue  be  taken 
eT^^eon™"  thereon,  and  a  verdict  be  found  for  the  plaintiff,  the judg- 
the  judgment  meirt l*  peremptory,  and  there  is  no  difference  whether 
is  peremptory,  the  issue  be  joined  in  a  plea  in  abatement,  or  in  a  plea 
in  bar :  for  wherever  a  man  pleads  a  fact  that  he  knows 
to  be  false,  and  a  verdict  be  against  him,  the  judgment 
ought  to  be  final,  and  every  man   must  be   presumed  to 
know  whether  his  plea  be  true  or  false.     Ibid.  Bro.  tit. 
Peremptory,  906;  and  if  the  issue  be  found  for  the  de- 
fendant, he  is  entitled  to  costs.    2  Ld.    Ray.  292.     So 
for  the  plaintiff. 

A  confession  of  the  whole  complaint  is  not  usual,  for 
by  that,  the  defendant  ends  the  matter  ;  to  avoid  which, 
he  may  suffer  judgment  to  go  by  default.  But  frequently 
he  confesses  one  part  of  the  complaint,  (by  a  cognomt 
actionem  in  respect  thereof,)  and  traverses,  or  denies  thfe 
rest,  in  order  to  avoid  the  expence  of  carrying  that   part 
to  a  formal  trial,  which  has  no  ground  to  litigate.     A 
species  of  this  sort  of  confession  is  by  payment  of  money 
into  court;  which  is  necessary  upon  pleading  a  tender, 
or  if  defendant  have  omitted  to  make  a  tender,  he  may 
after  action  brought  pay  into  the  hands  of  the  proper 
officer  of  the  court  as  much  as  he  acknowledges  to  be 
due,  and  if  the  plaintiff  accepts  the  same  in  full  satis- 
faction, he  will  be  entitled  to  his  costs  to  be  taxed  ;  but 
if  after  the  money  is  so  paid  into  court,  the  plaintiff  does 
not  accept  the  same  in  full,  he  is  at  liberty  to  take  the 
money  out  of  court,  and  proceed  for  further  damages, 
and  if  he  fail  he  will  be  entitled  to  his  costs  up  to  the  time 
of  paying  the  money  into  court,  but  must  pay  the  de* 
fendant  his  subsequent  costs.     The  defendant  may  also 
plead  a  set-off,  whereby  he  acknowledges  the  justness  of 
the  plaintiff's  demand  on  the  one  hand,  but  on  the  other, 
sets  up  a  demand  of  his  own  to  counter-balance  that 
of  the  plaintiff,   either  in  the  whole,   or  in    part:   but 
this  must  be  where  there  are  mutual  debts  between  the 
parties.    2  Geo.  2.  c.  22.  8  Geo.  2.  c.  24. 

Pleas  that  totally  deny  the  cause  of    complaint,  are 
either  the  general  issue,  or  a  special  plea  in  bar. 

(General  issue,     The  general  issue,  or  general  plea,  is  what  traverses, 
iMiiiitipn  of.    thwarts,  and  denies  the  whole  declaration;  without  offer- 


Payment  of 
money  into 
court 


General  plea. 
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ing  any  special  matter  to  evade  it,  as  in  trespass  vi  et 
armis,  or  on  the  case  for  consequential  damage,  not  guil- 
ty; in  debt  upon  contract,  nil  debet,  he  owes  nothing;  in 
debt  on  bond,  non  est  factum,  it  is  not  his  deed  ;  in  assump- 
sit, non  assumpsit,  he  made  no  suchpromise;  or  in  real  ac- 
tions, nultort,  no  wrong  done;  nul  disseisin,  no  disseisin; 
and  in  a  writ  of  right  the  mise  or  issue  is,  that  the  tenant 
has  more  right  to  hold,  than  the  demandant  has  to  demand.. 
These  pleas  are  called  the  general  issue,  because,  b y  im- 
porting an  absolute  and  general  denial  of  what  is  alledged 
in  the  declaration,  they  amount  at  once  to  an  issue;  by 
which  is  meant  a  fact  affirmed  on  the  one  side,  and 
denied  on  the  other. 

Special  pleas  in  bar  of  the  plaintiffs  demand,  are  ?P^1  pleat 
very  various,  according  to,  the  circumstances  of  the  de-m 
fendant's  case ;  as  in  real  actions,  a  general  release  or  a 
fine,  both  of  which  may  destroy  and  bar  the  plaintiffs 
title.  Or  in  personal  actions,  an  accord,  arbitration, 
conditions  performed,  non-age  of  the  defendant,  or  some 
other  fact  which  precludes  the  plaintiff  from  his  action. 
A  justification  is  likewise  a  special  plea  in  bar :  as  in 
actions  of  assault  and  battery,  son  assault  demesne,  that 
it  was  the  plaintiffs  own  original  assault;  in  trespass,  that 
the  defendant  did  the  thing  complained  of  in  right  of  some 
office,  which  warranted  him  so  to  do  ;  or  in  an  action  of 
slander,  that  the  plaintiff  is  really  as  bad  a  man  as  the 
defendant  said  he  was.  The  statute  of  limitations  may 
also  be  pleaded  in  bar,  for  which,  see  the  several  sta- 
tutes under  title  Limitations  of  Actions. 

Special  pleas  are  usually  in  the  affirmative,  sometimes  Cannot  plead 
in  the  negative,  but  always  advance  some  new  fact  not  a  special  plea 
mentioned  in  the  declaration;   and  then  they  must  bew^cn 
averred  to  be  true  in  the  common  form,  "  and  this  he  ^S^0"^!^ 
ready  to  verify  ;"  and  it  is  a  rule  in  pleading,  that  no  man  iggjj^ 
be  allowed  to  plead  specially,  such  a  plea  as  amounts 
only  to  the  general  issue,  or  a  total  denial  of  the  charge; 
and  when  such  plea  is  pleaded,  it  is  a  good  cause  of  spe- 
cial demurrer,  but  not  of  general  demurrer,    since  the 
mtat.  27  Eliz.  10  Co.  95,  a.  Roll  Rep.  112.  Cro.  Car.  157. 
being  only  matter  of  form.  3  Mod.  166. 

When  the  plea  of  the  defendant  is  put  in  or  filed,  if  it  Repfcatkm. 
does  not  amount  to  an  issue  or  a  total  contradiction  of 
the  declaration,  but  only  evades  it,   the  plaintiffs  may 
reply  to  the  defend  ant's  plea,  which  is  called  a  replica- 
tion ;  either  traversing  it,  that  is,  totally  denying  it,   or 
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alleging  new  matter  in  contradiction  to  or  in  avoidance 
of  the  plea. 

Rejoinder.  To  the  replication  the  defendant  rejoins,  or   puts  in 

an  answer  called  a  rejoinder.  The  plaintiff  may  answer  the 
Surrejoinder,  rejoinder  by  a  surrejoinder,  upon  which  the  defendant 
&c-  may  rebut;  and  the  plaintiff  may  answer  by  a  surrebutter. 

The  whole  is  denominated  the  pleading,  in  the  several 
stages  of  which  it  must  be  carefully  observed,  not  to 
depart  or  vary  from  the  title  or  defence  which  the  party 
has  once  insisted  on.  For  this  (which  is  called  a  depar- 
ture in  pleading)  might  occasion  endless  altercation. 
Therefore  the  replication  must  support  the  declaration, 
and  the  rejoinder  the  plea,  without  departing  out  of  it : 
tfovel  assign- yet  in  many  actions  the  plaintiff,  who  has  alledged  in  his 
menU*  declaration  a  general  wrong,  may  in  bis  replication,  after 

an  evasive  plea  by  the  defendant,  reduce  that  general 
wrong  to  a  more  peculiar  certainty,  by  assigning  the  in- 
jury afresh,  with  all  its  specific  circumstances,  in  such 
manner  as  clearly  to  ascertain  and  identify  it,  consistently 
with  his  general  complaint,  which  is  called  a  new  or  novel 
assignment  1  Inst.  184.  6  Mod.  120.  2  Ld.  Ray. 
1015.  Bull.  Nis.  Pri.  17. 

Averments  on  In  any  stage  of  the  pleadings,  when  either  side  advances 
an  issue  or  affirms  any  new  matter,  he  usually  avers  it  to  be  true, 
taken-  «  and  this  he  is  ready  to  verify."    On  the  other  hand, 

when  either  side  traverses  or  denies  the  fact  pleaded  by 
his  antagonist,  he  usually  tenders  an  issue,  as  it  is  called ; 
the  language  of  which  is  different,  according  to  the  party 
by  whom  the  issue  is  tendered ;  for  if  the  traverse  or  de- 
nial comes  from  the  defendant,  the  issue  is  tendered  in 
this  manner,  "  and  of  this  he  puts  himself  upon  the  coun- 
try" thereby  submitting  himself  to  the  judgment  of  his 
peers ;  but  if  the  traverse  lies  upon  the  plaintiff,  he  tenders 
the  issue  or  prays  the  judgment  of  the  peers  against  the 
defendant  in  another  form :  thus,  "  and  this  he  prays  may 
"  be  inquired  of  by  the  country;"  for  when  in  the  course 
of  pleading  they  come  to  a  point,  which  is  affirmed  on  one 
side,  and  denied  on  the  other,  they  art  then  said  to  be  at 
.  issue,  all  their  debates  being  at  last  contracted  into  a 
single  point,  which  must  now  be  determined  either  in 
favor  of  the  plaintiff  or  of  the  defendant. 

But  if  either  side  (as  for  instance  the  defendant)  pleads 
a  special  negative  plea,  not  traversing  or  denying  any 
thing  that  was  before  alledged,  but  disclosing  some  new 
negative  matter :  as  where  the  suit  is  on  a  bond,  condi- 
tioned to  perform  an  award,  and  the  defendant  pleads  n#- 


PROCEEDINGS  IN  THIS  COURT.  36 

gatively, "  that  no  award  was  made"  he  tenders  no  issue 
upon  this  plea,  because  it  does  not  appear  whether  the 
fact  will  be  disputed,  the  plaintiff  not  having  yet  asserted 
the  existence  of  any  award ;  but  when  the  plaintiff  re- 
plies, and  sets  forth  an  actual  specific  award,  if  then  the 
defendant  traverses  the  replication,  and  denies  the  making 
of  any  such  award,  he  then,  and  not  before,  tenders  ap 
issue  to  the  plaintiff,  which  being  the  end  of  all  the 
pleadings,  is  either  matter  of  law  or  fact. 

An  issue  upon  matter  of  law,  is  called  a  demurrer  ;  de-  Demurrer, 
moratury  it  rests  or  abides ;  and  it  confesses  the  facts  to 
be  true,  as  stated  by  the  opposite  party  ;  but  denies,  that 
by  the  law  arising  upon  those  facts  any  injury  is  done 
to  the  plaintiff,  or  that  the  defendant  has  made  out  a 
legitimate  excuse ;  according  to  the  party  which  first  de- 
mars  upon  the  point  in  question.  As  if  the  matter  of 
the  plaintiff's  complaint  or  declaration  be  insufficient  in 
law,  as  by  not  assigning  any  sufficient  trespass,  then 
the  defendant  demurs  to  the  declaration  ;  if,  on  the  other 
hand,  the  defendant's  excuse  or  plea  be  invalid,  as  if  he 
pleads  that  he  committed  the  trespass  by  authority  from 
a  stranger,  without  setting  out  the  stranger's  right ;  here 
the  plaintiff  may  demur  in  law  to  the  plea,  and  so  on  in 
every  other  part  of  the  proceedings,  where  either  side 
perceives  any  material  objection  in  point  of  law,  upon 
which  he  may  rest  his  case ;  and  upon  the  parties  join- 
ing in  demurrer,  the  issue  is  then  complete,  and  the  pro- 
ceedings being  entered  on  record,  the  matter  of  law  on 
which  the  demurrer  is  grounded,  is  upon  solemn  argu- 
ment determined  by  the  court,  and  not  by  any  trial  by 
jury;  and  judgment  is  thereupon  accordingly  given. 

Where  there  are  issues  in  law  and  in  fact,  the  deter-  Issues  in  law 
mination  of  the  issues  in  law  may  be  either  before  or  after  "^  facU 
the  trial,  at  the  plaintiffs  election :  but  if  the  issues  bfe 
tried  first,  the  court  will  not  give  leave  to  withdraw  the 
demurrer  and  plead,  although  the  court  would  have  per- 
mitted it  after  demurrer  argued.  1  Burr.  316.  Robinson 
t.  Raley,  Say.  Rep.  316. 

An  issue  of  fact  is  where  the  fact  only  and  not  the  law  issue  of  facts. 
is  disputed,  and  when  he  that  denies  or  traverses  the 
fact  pleaded  by  his  antagonist  has  tendered  the  issue 
thus,  "  and  this  he  prays  may  be  inquired  of  by  the  coun- 
try f*  or  "  and  of  this  he  puts  himself  upon  the  country ;" 
it  may  be  immediately  subjoined  by  the  other  party, 
"  and  the  said  A.  B.  doth  the  like ;"  which  done,  the 
issue  is  said  to  be  joined,  both  parties  having  agreed  to 
rest  the  fate  of  the  cause  upon  the  truth  of  the  fact  in 
question  to  the  determination  of  a  jury. 
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Continuance*,  During  the  whole  of  these  proceedings  from  the  time 
of  the  defendant's  appearance  in  obedience  to  the  king's 
writ,  it  is  necessary  that  both  the  parties  be  continued 
in  court  from  day  to  day  till  the  final  determination  of 
the  suit.  In  the  course  of  pleading,  if  either  party  neg- 
lects to  put  in  his  declaration,  plea,  replication,  rejoinder, 
and  the  like,  within  the  times  allotted  by  the  standing 
rules  of  the  court,   the  plaintiff,  if  the  omission  be  his, 

Nonsuit.  is  said  to  be  nonsuit,  or  if  the  negligence  be  on  the  side  of 
the  defendant,  judgment  may  be  had  against  him,  for 
such  his  default;  and,  after  issue  or  demurrer  joined,  as 
well  as  some  of  the  previous  stages  of  proceeding,  a  day 
is  continually  given  and  entered  upon  the  record,  for  the 
parties  to  appear  from  time  to  time,  as  the  exigence  of 
the  case  may  require.  The  giving  of  this  day  is  called 
the  continuance,  because  thereby  the  proceedings  are 
continued  without  interruption,  from  one  adjournment 
to  another. 


Puis  darrein 
continuance 
when  to  be 
pleaded. 


When  notal 
lowed  to  be 
pleaded. 


Of  the  Plea  Puis  darrein  continuance. 

It  may  sometimes  happen,  that  after  the  defendant  has 
pleaded,  nay,  even  after  issue  or  demurrer  joined,  there 
may  have  arisen  some  new  matter,  which  it  is  proper  for 
the  defendant  to  plead;  as  that  the  plaintiff  has  given 
the  defendant  a  release,  and  the  like :  here,  if  the'  defend- 
ant  takes  advantage  of  this  new  matter  as  early  as  he  pos- 
sibly can,  viz.  at  the  day  given/or  his  next  appearance,  be 
is  permitted  to  plead  it,  and  it  is  called  a  plea  puis  darrein 
continuance,  or  post  ultimatum  continuationem,  ox  since 
the  last  adjournment,  for  it  would  be  unjust  to  exclude 
him  from  the  benefit  of  this  new  defence,  which  it  was  not 
in  his  power  to  make  when  he  pleaded  the  former :  it  is 
dangerous  to  rely  on  such  a  plea,  without  due  considera- 
tion ;  for  it  confesses  the  matter  which  was  before  in  dis- 
pute between  the  parties,  Cro.  Eliz.  49.  and  waives  the 
,  former  pleading :  and  it  is  not  allowed  to  be  put  in,  if 
any  continuance  has  intervened  between  the  arising  of 
this  fresh  matter,  and  the  pleading  of  it,  2  Wils*  138.  for 
then  the  defendant  is  guilty  of  neglect,  or  laches,  and  is 
supposed  to  rely  on  the  merits  of  his  former  plea.  Say. 
268.  Ld.  Ray.  693.  SaUc.  1 78.  A  fter  a  plea  in  bar,  if  the 
defendant  plead  a  plea  puis  darrein  continuance,  this  is  a 
waiver  of  his  bar,  and  no  advantage  shall  afterwards  be 
taken  of  it,  1  Salk.  178.  Also  it  is  not  allowed  after  a  de- 
murrer is  determined,  or  a  verdict  given.  1  Str.  493.  Mo. 
871.  1  Ld.  Ray.  266.  Hob.  81.  contra ;  because  then  re- 
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lief  may  be  had  in  another  way,    namely,  by  writ  of 
audita  querela,  which  is  in  the  nature  of  a  bill  in  equity,  Audita 
to  be  relieved  against  the  oppression  of  the  plaintiff.  This  querela. 
writ  is  now  almost  rendered  useless,  since  the  courts  have 
shewn  so  much  indulgence  in  granting  a  summary  relief 
upon  motion.  Ld.  Raymond,  489.  (a) 

A  man  shall  have  but  one  plea  puis  darrein  continuance.  But  one  plea. 
4  H.  l.fol.  8. 

Defendant  after  a  verdict  against  him,  obtained  a  rule 
for  a  new  trial,  which  after  argument  on  a  subsequent 
day  was  discharged  ;  he  then  pleaded  a  plea  puis  dar- 
rein continuance,  intituled  of  the  term  generally;  and  the 
court  refused  to  order  a  special  memorandum  of  the  day 
it  was  filed.    Lovell  v.  Eastaff,  8  Term  Rep.  554. 

The  last  continuance  at  the  sittings  or  assizes  is  the  day  The  last  con- 
of  the  return  of  the  venirq  facias,  from  whence  the  pleatmuance  is 
is  continued  by  the  award  of  the  distringas  to  the  next****  return  of 
term,  unless  the  chief  justice  or  judges  of  assize,  shall      ven*  * 
first  come  on  the  day  of  nisi  prius.     Bull.  N.  P.  310. 
1  Black.  Rep.  497.   By.  S61.     And  on  this  day,  if  any 
matter  of  defence  has  arisen  after  the  last  continuance,  it 
may  be  pleaded.    These  pleas  are  two-fold,  in  abatement 
and  in  bar.    Gilb.  C.  P.  105. 

If  any  thing  happen  pending  the  writ,  to  abate  it,  this 
may  be  pleaded  puis  darrein  continuance,  though  there 
be  a  plea  in  bar ;  for  this  only  waives  all  pleas  in  abate- 
ment, that  were  in  being  at  the  time  of  the  bar  pleaded, 
and  not  subsequent  matter  :  but  though  it  be  pleaded,  in 
abatement,  yet,  after  a  former  bar  pleaded,  it  is  peremp- 
tory, as  well  on  demurrer,  as  on  trial ;  because  after 
pleading  in  bar,  the  defendant  has  answered  in  chief,  and 
therefore  can  never  have  judgment  to  answer  over.  Gilb, 
C.  P.  105.  Aleyn,  66.  Freem.  252. 

Pleas  after  the  last  continuance  must  be  verified  oftTobe  verified 
oath,  before  they  are  allowed.     Freem.  252.  1  Str.  493.  °°  oath- 
and  they  cannot  be  amended  after  the  assizes  are  over. 
Bull.  N.  P.  309.    Yelv.  181.    Freem.  252. 

When  a  plea  of  puis  darrein  continuance  is  put  in  at  When  plea 

put  in  at  the 


(a)  It  is  the  constant  practice  at  the  assizes,  to  put  the 

party  to  verify  such  a  plea  before  it  is  allowed ;  and  if  the 

party  does  not  give  some  evidence  of  the  truth  of  it,  the 

Judge  will  reject  it,  and  go  on  with  the  cause.  Martyn  v. 

GryviU,  1  Str.  493. 
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the  assizes,  the  plaintiff  is  not  to  reply  to  it  there,  for  the 
judge  has  no  power  to  accept  a  replication,  nor  to  try  it, 
but  ought  to  return  the  plea  as  parcel  of  the  record  of 
nisi  prius.  2  Mod.  307.  And  if  the  plaintiff  demur,  it 
cannot  be  argued  there,  ib.  Where  the  plea  is  certified  on 
the  back  of  the  postea,  and  the  plaintiff  demurs  ;  if  the 
defendant,  on  the  expiration  of  a  rule,  given  him  to  join 
in  demurrer,  refuses  to  do  so,  the  plaintiff  may  sign  judg- 
men t.     Bull.  N.  P.  3 1 1 .     Freem.  254. 

If  plea  be  If  the  plea  he  filed  and  verified  on  oath,  the  court  can- 

filed.    •  not  set  it  aside  on  motion,  but  are  bound  to  receive  it 

2  Wils.  137.  3  Term  Rep.  554.  Lovell  v.  Eastaff. 

In  the  breast  It  is  at  the  discretion  of  the  judge  at  nisiprius,  if  pleaded 
^"th**  h  there,  whether  he  will  accept  such  plea  or  not ;  that  is* 
wilf  accept  whether  he  will  or  not  proceed  in  the  trial.  See  Butt .  N. 
the  plea.         P.  309.  Say.  Rep.  268. 

Plea  puis  dar-     Issue  was  joined,  venire  facias  was  awarded,  return- 
Tem  °t  tf"       ftk*e  flwwwfecifl*  -Hi"'.  21th  January :  after  this  last  conti- 
jectedif  veri-  nu&nce>  the  defendant  on  the  30th  of  January,   pleaded 
fied  by  any    generally,  that  puis  darrein  continuance,  viz.  on  such  a 
affidavit        day  he  became  a  bankrupt,  hoc  paratus  est  verificare, 
S(C  and  verified  this  plea  by  an   affidavit.     Motion  to 
set  it  aside  as  a  dilatory  plea,  alleging  it  to  be  discretionary 
in  the  court,  whether  they  would  receive  it  or  not.  C.  J. 
said,  "  That  such  discretion  was  contrary  to  the  genius 
"  of  the  common  law  of  England,  and  would  be  more 
"  fit  for  an  eastern  monarchy  than  for  this  land  of  liberty 
"  nulli  negabimus,  tyc.justitiam  ;"  and  there  is  no  dif- 
ference between  this  plea,  and  any  other  defence,   but 
this,  viz.  that  the  fact  which  warrants  this  plea,  first  ex- 
isted or  happened   since  the  last,  and  before  the  next 
continuance;  it  is  a  defence  which  the  party  could  not 
possibly  make  when  he  first  pleaded,  and  which  he  is 
bound  to  make  after  the  last  continuance,  and  before  the 
Affidavit       next.    It  must  be  verified  by  affidavit.  Paris  v.  Salkeld, 
2  Wils.  137.  1  Str.  362.  If  such  a  plea  is  bad,  it  must  be 
determined  on  demurrer.    Rule  discharged. 

When  it  can-  It  cannot  be  pleaded  cfter  the  day  of  nisi  prius,  and 
not  be  plead-  before  the  day  in  bank,  2  Lut.  1 148.  if  there  has  been'  a 
**•  verdict     But  if  the  jury  remains  propter  defectum,  a  re- 

lease after  the  award  of  the  nisi  prius,  may  be  pleaded  the 
day  in  bank.     Bro.  Cont.  30.    22  H.  6.  1. 

How  to  pro-       This  plea  should  be  engrossed  on  a  4rf.  stamp-paper, 

coed.  signed  by    counsel,  and  affidavit  is  to  be  made  of  the 

1  truth ;  and  in  term,  I  take  it,  if  there  are  special  pleading* 
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it  ought  to  be  filed,  notice  being  given  to  the  other  aide;  if 
tendered  at  niei  priusf  court  should  be  moved  to  receive 
it  If  there  are  no  special  pleadings,  then  the  plea  may  be 
delivered  to  the  attorney  in  term-time. 

How  to  plead  a  release  puis  darrein  continuance,  Lut.  Hj>w  to  pta* 
1 148,  before  issue  joined,  1 177.  rdeaae- 

When  the  parties  are  at  issue  as  before-mentioned,  the  Venire, 
court  awards  a  writ  of  ventre  facias  upon  the  roll,  com- 
manding the  sheriff, "  that  he  cause  to  come  at  Westmin- 
(c  ster,  on  such  a  day,  twelve  free  and  lawful  men  of  die 
M  body  of  the  county,  by  whom  the  truth  of  the  matter 
"  may  be  better  known,  and  who  are  neither  of  kin  to 
"  the  plaintiff  or  defendant,  to  recognize  the  truth  of  the 
"  issue  between  the  parties/'  The  jury  is  not  summoned 
upon  this  writ,  and  therefore  not  appearing  at  the  day, 
must  unavoidably  make  default;  and  a  compulsive  pro* 
eessis  now  awarded  against  the  jurors,  called  a  distringas,  Distringas. 
"  commanding  the  sheriff  to  have  the  bodies  of  the 
"  jurors,  or  to  distrain  them  by  their  lands  and  goods, 
"  that  they  may  appear  upon  the  day  appointed,  (nisi 
u  priusf)  unless  before  that  day  the  chief  justice  shall 
**  come  into  London,  Westminster,  or  the  county  where 
"  the  venue  is  laid," 

This  clause  of  nmprtttf  was  inserted  by  virtue  of  the 
statute  of  Westminster,   13  Ed.  3.  c.  30.  42  Ed.  3.  c.  11. 

When  the  general  day  of  trial  is  fixed,  the  plaintiff,  or  Nisi  prim  re- 
his  attorney,  must  bring  down  the  record  (which  is001*** 
previously  passed)  to  the  assises,  and  enter  it  with  the 
judge's  marshal,  in  order  to  its  being  called  on  ;  but  if  the 
cause  is  to  be  tried  at  the  sittings  in  London  or  Westmin- 
ster, the  record  is  taken  to  the  chief  justice's  chambers, 
and  his  clerk  enters  it  for  trial.  When  the  cause  is  called 
on,  either  at  the  assizes  or  at  the  sittings,  the  record  is 
then  handed  to  the  judge  to  peruse  and  observe  the 
pleadings,  and  what  issues  the  parties  are  to  maintain 
and  prove,  while  the  jury  is  called  and  sworn :  the  case 
is  opened  on  the  part  of  the  plaintiff  and  defendant  by 
their  counsel,  and  when  the  evidence  is  -gone  through 
oa  both  sides,  the  jtdge,  in  the  presence  of  the  parties, 
the  counsel,  and  all  others,  sums  up  the  whole  to  the 
jury,  observing  wherein  the  main  question  and  principal 
issue  lies,  stating  what  evidence  has  been  given  to  sup- 
port it,  with  such  remarks  as  he  thinks  necessary  for 
their  direction,  and  giving  them  his  opinion  in  matters 
of  law  arising  upon  that  evidence ;  they  consider  *ud  re- 
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Poitea. 


Error. 


Bail 


Execution. 


Executions 
are  of  four 
sorts. 


turn  their  verdict  at  the  bar  ;  which  is  recorded  in  court 
by  the  proper  officer,  and  then  they  are  discharged. 

If  the  issue  be  found  either  for  the  plaintiff  or  defendant; 
or  specially ;  or  if  the  plaintiff  makes  default;  or  is  non- 
suit :  it  is  entered  on  the  back  of  the  record,  and  is  called 
a  postea ;  which  being  entered,  judgment  may  be  signed 
thereon,  unless  ordered  by  the  court  to  the  contrary,  for 
the  verdict  may  be  suspended  for  certain  causes  by  a 
motion  for  a  new  trial,  or  arrested.  6  Mod,  22.  SaUc.  649. 
1  Burr.  390. 

But  if  the  judgment  cannot  be  arrested,  or  the  party 
convicted  cannot  obtain  a  new  trial,  execution  will  fol- 
low ;  unless  the  party  condemned  thinks  himself  unjust- 
ly, aggrieved  by  any  of  the  proceedings :  and  then  he 
has  his  remedy  to  reverse  the  same  by  bringing  a  writ  of 
error  if  the  objection  appears  upon  the  face  of  the  record ; 
but  he  that  brings  it  must  find  substantial  bail  (to  prose- 
cute the  same)  after  verdict  in  all  cases,  and  must  bring 
it  in  time  so  as  to  prevent  the  plaintiff's  taking  out  exe- 
cution after  judgment  signed.  Vide  8  Jac.  1.  c.  8. 
13  Car.  2.  c.  2.  16  <fc  17  Car.  2.  c.  8. 

The  execution  of  the  judgment  is  adapted  to  the  na- 
ture of  the  action ;  therefore  if  the  plaintiff  recover  in  a 
real  or  mixed  action,  wherein  the  seisin  of  the  land  is 
awarded  to  him,  the  writ  is  an  habere  facias  seisinam,  or 
an  habere  facias  possessionem.  Finch,  470.  Co.  Lit.  34. 


Executions  in  actions  where  money  only  is  recovered 
as  a  debt,  or  damages,  at  the  suit  of  the  subject,  (and 
not  any  specific  chattel,)  are  of  four  sorts :  against  the 
body  of  the  defendant,  called  a  capias  ad  satisfaciendum 
or  against  his  goods  and  chattels,  called  &  fieri  facias;  or 
against  the  goods  and  the  profits  of  his  lands,  called  a 
ievarifadas ;  or  against  the  goods  and  the  possession  of 
his  lands,  called  an  elegit:  but  at  the  suit  of  the  king 
against  all  three,  his  body,  lands,  and  goods,  called  an 
extent  or  extendi  facias.  Only  one  of  these  writs  can  be 
issued  at  one  time.  2  Inst.  148.  Co.  Litt.  293.  T.Raym.M6. 

Satisfaction.  When  the  plaintiff's  demand  is  satisfied,  either  by  the 
voluntary  payment  of  the  defendant,  or  by  compulsory 
process,  or  otherwise,  the  defendant  may  compel  the 
plaintiff  to  enter  satisfaction  on  the  record,  that  the  defen- 
dant may  not  be  liable  hereafter  to  be  harrassed  a  second 
time  on  the  same  account;  which  is  done  by  giving  a 
v  warrant  of  attorney  for  that  purpose,  2  Lill.  Abr.  606  ; 
but  the  costs  must  be  paid  by  the  defendant. 
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OF  THE  JUDGES  OF  THE  COURT. 

The  court  is  composed  of  the  chief  justice  and  three 
other  justices. 

The  present  Judges  are. 

The  Right  Honourable  Edward,  Lord  Ellenborough. 

Sir  John  Bayley,  Knight 

Sir  George  Sowley  Hblroyd,  Knight. 

Sir  Charles  Abbot,  Knight. 

OFFICERS  OF   THE   CROWN   SIDE,   ARE, 

The  king's  coroner  and  attorney,  commonly  called  the 
clerk  of  the  crown,  or  master  of  the  crown  office,  who 
taxes  costs,  nominates  all  special  juries  on  the  crown  side, 
takes  recognizances,  inquisitions  upon  the  death  of  any 
prisoner  dying  in  the  King's  Bench,  &c.  James  Tempter, 
Esq. 

The  secondary,  who  draws  up  the  paper  books,  and 
makes  up  an  estreat  of  all  fines,  &c.  forfeited  to  the  crown, 
Henry  Barlow,  Esq. 

The  clerk  of  the  rules,  who  draws  up  all  the  rules  of  the 
court,  and  attends  the  court  to  take  minutes  thereof,  Hon. 
Edw.  Law,  and  Osborn  Markham,  Esq.  Henry  Dealtry, 
Dep. 

There  are  also  two  other  officers,  the  examiner  and 
calendar  keeper,  Robert  Belt,  Esq. 

Clerks  in  court,  R.  Belt,  G.  Lepipre,  H.  Dealtry,  H. 
Barlow,  B.  Burnet,  W.  S.  Jones,  W.  Belt,  P.  Dealtry,  and 
C.  F.  Robinson,  Esqrs. 

ON   THE   PLEA   SIDE. 

The  chief  clerks,  secondary  or  master,  their  deputy, 
marshal,  clerk  of  the  rules,  clerk  of  the  papers,  clerk  of  the 
day  rules,  clerk  of  the  dockets,  clerk  of  the  declarations, 
clerk  of  the  bails,  posteas*  and  estreats,  signer  of  writs, 
signer  of  the  bills  for  Middlesex,  custos  brevium,  clerk  of 
the  upper  treasury 9  clerk  of  the  outer  treasury,  filacer,  exi- 
genter,  and  clerk  of  the  outlawries,  clerk  of  the  errors, 
deputy  marshal,  marshal  and  associate  to  the  chief  jus- 
ties,  train-bearer,  clerk  of  the  nisi  prius  in  London  and 
Middlesex,  clerks  of  the  nisi  prius  to  the  different  counties 
appointed  by  the  custos  brevium,   crier  at  nisi   prius  in 
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London  and    Middlesex,  receiver  general  of  the  seal 
office;    criers,   ushers,   and  tipstaffs. 

Master,  Robert  Foster,  Esq.  and  Thomas  Le  Blanc, 
Esqrs. 

Chief  clerks,  The  Hon.  Ed.  Law,  Osborn  Markham,  Esq. 

Marshal  of  K.  B.  P.  William  Jones,  Esq. 

Clerk  of  the  rules,  Charles  Short,  Esq. 

Assistant,  Mr.  Samuel  Card. 

Clerks  of  the  papers,  Samuel  and  Joshua  Piatt,  Esqrs. 

Clerk  of  the  papers  of  the  K.  B.  prison,  William  Hughes. 
Clerk  of  the  day  rules,  William  Hill,  Esq. 

Clerk  of  the  dockets,  commitments  and  satisfactions, 
William  Prevost.   John  Clarke,  Dep. 

Clerk  of  the  declarations,  Robert  Foster,  Esq.  Deputy, 
L.  Maddocks. 

Clerk  of  the  common  bails,  posteas,  and  estreats,  Mr* 
Richard  Smith. 

Signer  qf  the  writs,  Messrs.  Provost  and  Chambre. 

Signer  qf  the  bills  for  Middlesex,  J.  Stanley,  Esq* 

Custodes  brevium,  Lord  Ken  yon,  Hon.  H.  Law. 

Clerk  of  the  upper  treasury,  Mr.  Thomas  White. 

Clerk  of  the  outer  treasury,  Mr.  Edge. 

Filacer,  emgenter,  and  clerk  of  the  outlawries,  The 
Hon.  Thomas  Kenyon. 

Filacer  for  Essex  and  Monmouthshire,  Mr.  And.  Edge. 

Clerk  of  the  errors,    Mr.  Smith. 

Marshal  and  associate  to  the  chief  justice,  Honour- 
able Edward  Law.     Mr.  Jones,  Dep. 

Trainbearer,   Mr.  Thomas  Prince. 

Clerk  qf  nisi   prius  in   London  and  Middlesex,  T. 
Lowten,  Esq. 

Crier  at  nisi  prius  in  London  and  Middlesex,  Mr. 
Smith. 

Receiver  general  of  the  profits  of  the  seals  in  K.  B»  and 
C.  P.  Duke  of  Grafton, 

Dep.  Mr.  Poole. 

Sealer,  John  Pimlot 
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Clerk  to  the  lard  chief  justice,  T.  Piatt,  Esq. 

Crier  and  usher ,  Mr.  William  Green. 

Deputy  usher  Si  Mr.  Hewit,  Mr.  Harris,  and  Mr.  Green, 

Tipstaff  to  lord  chief  justice,  Mr.  Thomas  Prince. 

To  the  other  judges,  John  Belcher  and  Mr.  Stones, 
Dep.  Thomas  Gibbons. 

The  clerk  of  the  papers  of  the  K.  B.  prison  cannot  act 
by  deputy,  but  must  himself  reside  within  the  prison. 
Stat  27  Geo.  2.  c.  17.  Rex  v.  Bryant,  4  Term  Rep.  76. 

Sheriffs  may  also  be  considered  as  officers  of  the  court* 
and  they  ought  to  have  deputies  to  receive  and  return 
writs  and  process,  who  ought  to  give  personal  attendance 
in  Westminster-hall  daily  in  term  time.  23  Hen.  6.  c.  9. 
R.  M.  1654.  s.  1.  JR.  E.  15  Car.  2.  Reg.  4. 

ATTORNIES  OF  THE  COURT. 

An  attorney  at  law,  answers  to  the  procurator,  or  proc-  Definition. 
tor,  of  the  civilians  and  canonists;  and  be  is  one  who  is 
put  in  the  place,  stead,  or  turn  of  another,  to  manage  his 
matters  of  law. 

Before  the  statute  of  Westminster,  2.  (13  Ed.  1.)  c.  W- FonneriJ^  - 
all  attoniies  were  made  by  letters  patent  under  the  broad  u£EJf^J5_ 
seal,  commanding  the  justices  to  admit  the  person  to  be  I*1*"* 

an  attorney.  These  patents  were  enrolled  in  the  courts  in 
which  any  proceedings  were.  The  statute  gives  to  all 
persons  a  liberty  of  appearing  by  attorney,  as  if  they  had 
letters  patent:  otherwise  they  were  to  appear  each  day 
in  court,  in  their  proper  persons ;  in  consequence  of  which 
great  numbers  of  attornies  were  admitted  by  the  judges, 
whereby  many  unskilful  ones  practised,  which  occasioned 
many  mischiefs;  for  restraining  of  which,  the  stat.  4  H.  4. 
c.  18.  enacted,  "  that  the  judges  should  examine  them, 
"  and  at  their  discretion  put  those  who  were  virtuous, 
"  and  of  good  fame,  on  the  roll,  and  those  on  the  contrary 
"  to  strike  out:"  and  the  stat.  33  H.  6.  c.  7.  limits  the  num- 
ber in  Norfolk  and  Suffolk. 

These  attornies  are  now  formed  into  a  regular  body ; 
they  are  admitted  to  the  execution  of  their  office  by  the 
superior  courts  of  Westminster *haU,  and  are  in  all  points 
Officers  of  the  respective  courts  in  which  they  are  admit- 
ted: and  as  they  have  many  privileges  on  account  of 
their  attendance  there,  so  they  are  peculiarly  subject  to 
the  censure  and  animadversion  of  the  judges. 
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None  to  be 
admitted  but 
such  as  have 
been  brought 
up  in  solicit- 
ing causes, 
&c. 

And  by  rule 
must  have 
served  five 
years. 


The  attornies  of  B.  R.  are  of  record  as  well  as  the  at* 
tornies  of  C.  B.  1  Roll.  3. ;  and  it  is  now  the  common 
course  for  the  plaintiff  or  defendant  to  appear  by  attor- 
ney, F.  N.  B.  26  D.  But  where  the  party  stands  in 
contempt,  the  court  will  not  admit  him  by  attorney,  but 
oblige  him  to  appear  in  person.  Ibid.  262.  Outlawry  is 
excepted  by  stat.  4  A  5  W.  &  M.  c.  18. 

By  stat.  3  Jac.  1.  c.  7.  "  none  shall  be  admitted  attornies 
"  in  any  of  the  king's  courts  of  record  at  Westminster, 
"  but  such  as  have  been  brought  in  the  same  court,  or 
"  otherwise  well  practiced  in  soliciting  causes :  and 
"  bad  been  found  by  their  dealings  to  be  skilful,  and  of 
"  honest  dispositions." 

And  by  rule,  M.  1654.  sect.  1.  none  are  to  be  admitted, 
unless  he  shall  have  served  by  the  space  of  Jive  years  as  a 
clerk  to  some  judge,  serjeant  at  law,  practising  counsel, 
attorney,  clerk,  or  officer  of  one  of  the  courts  at  Westmin- 
ster,  and  found,  on  examination,  of  good  ability,  and 
honesty  for  such  employments.  See  sect.  4. 

By  13  W.  3.  c.  6.  attornies  are  to  take  the  oaths  to 
government,  under  penalties  and  disability  to  practice. 

12  Geo.  I.e.  29.  If  any  who  hath  been  convicted  of 
forgery,  perjury,  subornation  of  perjury,  or  common 
barretry,  shall  practice  as  an  attorney,  or  solicitor,  or 
agent,  in  any  suit  or  action  brought  in  any  court  of  law 
or  equity  within  England,  the  judge  hath  power  to  trans- 
port the  offender  for  seven  years,  by  such  ways,  and 
under  such  penalties,  as  felons. 

No  person,  after  1st  December,  1730,  to  act  as  an  attor- 
ney, or  sue  out  any  writ,  or  commence,  carry  on,  or  de-» 
fend  any  action,  &c.  either  before  or  after  judgment,  in 
the  name  of  any  other  person  in  the  King's  Bench,  Com- 
mon Pleas,  or  Exchequer,  duchy  of  Lancaster,  or  in  any 
of  the  courts  of  great  sessions  of  Wales,  or  of  the  coun- 
ties palatine,  or  in  any  other  court  of  record  in  England, 
where  attornies  have  been  accustomably  admitted  and 
sworn,  unless  such  person  shall  take  the  oath  appointed 
to  be  taken,  and  shall  be  admitted  and  enrolled  before  1st 
Dec.  1730,  in  such  of  the  said  courts  where  he  shall  act 
as  an  attorney,  or  shall  be  sworn,  admitted  and  enrolled 
in  the  said  courts.     2  Geo.  2.  e.  23.  s.  1. 

A  judge  be-  Any  one  or  more  of  the  judges  of  the  said   courts  re- 

fore  admission  spectively,  shall,  before  they  admit  such  person  to  take 
to  examine  if  the  ^jj  oatll>  examine  and  inquire  touching  his  fitness, 
JS/tf  £t&  &c.  and  if  satisfied  that  he  is  qualified,  then  to  adminis- 


Totake  the 
oaths. 

If  an  attorney 
convicted  of 
forgery,  &c 
practice, 
judge  to 
transport. 


No  person  to 
commence 
any  action  or 
defend  with- 
out being 
sworn  and  en- 
rolled in  one 
of  the  courts. 
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ter  the  oath,  and  after  such  oath  taken,  cause  him  to  be  to  administer 
admitted  an  attorney  of  such  court  respectively,    and  the  oaths,  &c» 
his  name  to  be  enrolled  as  an  attorney  without  fee,  ex- 
cept  Is.  for  the  oath :    the  admission  to  be  written  on  Admission, 
parchment,  wherein  the  usual  stamp  shall  be  first  im- 

?ressed  and  delivered    to    the    person   admitted.    s.  3. 
'he  stamp  is  now  201.    48  Geo.  3.  c.   149. 

The  like  clause  as  the  first,  respecting  persons  solicit-  The  like 
ing  suits  in  the  court  of  Chancery,  court  of  equity,  in  cbuseyespect- 
the  Exchequer-chamber,  court  of  the  duchy  of  Lancas-  m8*°  ator9u 
ter  and  Westminster,  or  courts  of  the  counties  palatine 
of  Chester,  Lancaster,  or  Durham,  or  in  any  inferior 
court  of  equity  in  England.  Sect.  4. 

The  master  of  the  Rolls,  two  of  the  masters  in  Chan-  The  master  of 
eery,  the  barons  of  the  court  of  Exchequer,    the  chan-  the  Rolls,  &c. 
cellor  of  the  duchy  of  Lancaster,  and  the  judges  of  the  shaU  examine 
other  courts  of  equity,  or  any  one  or  more  of  them,  shall  "°     or* 
examine  before  they  admit  the  person  to  take  the  oath, 
touching  his  fitness  and  capacity  to  act  as  a  solicitor,  &c. 
and  if  satisfied,  to  administer  the  oath,  &c.  and  cause  him 
to  be  admitted  a  solicitor,  &c.  Sect.  5. 

A  solicitor  in  Chancery  may  practice  on  the  equity  May  practice 
side  of  the  Exchequer,  without  being  admitted  a  solid-  on  the  equity 
tor  in  the  latter  court.     Meddowcroft  v.  Holbrooke,  1  H.  ***  of  Ex~ 
Black.  Rep.  50.  <*equer- 

No  person  shall  be  admitted  to  act  as  an  attorney,  or  None  to  act 
sue  out  any  process,  or  defend  any  action  in  the  name  unless  bound 
of  any  other  person,  in  any  of  the  courts  of  law  aforesaid,  f^ntn^L 
unless  such  person  shall  have  been  bound  by  contract  in  ^ra  Jworn 
writing  to  serve  as  a  clerk  for  five  years,  to  an  attorney  attorney. 
•duly  and  legally  sworn  and  admitted  in  some  or  one  of 
the  said  courts,  and  such  person,  during  the  said  term 
of  five  years,  shall  have  continued  in  such  service;  and 
also  unless  such  person,  after  the  expiration  of  the  said 
five  years,  shall  be  examined,  sworn  and  enrolled,  as  be- 
fore required.     Sect.  6. 

The  judges  before  they  admit  such  person,  are  to  in-  Judges  to  ex- 
quire  touching  his  fitness  and;  capacity,  and  if  satisfied,  amine. 
are  to  administer  the  oath,  and  cause  him  to  be  admitted 
and  enrolled,     s.  7. 

The  like  with  respect  to  persons  who  are  to  be  admit-  Solicitors. 
ted  solicitors  in  the  courts  of  equity.     6.  8  &  9. 

An  attorney  admitted  in  any  of  the  said  courts  of  law,  An  attorney 
or  as  a  solicitor  in  any  of  the  said  courts  of  Chancery,  °* **"■  cou.rt 
with  the  consent  of  any  attorney  in  any  of  the  said  other  J^Jft£rm 
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with  consent  courts,  such  consent  bfeing  in  writing  signed  by  sfceh  at- 
©fan  attor-  torney,  and  in  the  name  of  such  attorney,  to  sue  out  any 
neyofthat  wrjt,  ot  commence,  carry  on,  prosecute  or  defend  any 
court*  action  or  proceeding  in  such  court,  notwithstanding  such 

person  is  not  sworn  or  admitted  to  be  an  attorney  of  suck 

court.  Sect.  10. 

Not  to  have  No  attorney  shall  have  more  than  two  clerks  at  one 
more  than  two  0fUj  ^  Mme  ti^  wh0  shall  be  bound  by  contract   in 

******  writing  to  serve  as  clerks.    Sect.  15. 

Secondary  of  The  prothonotaries  and  the  secondary  of  the  King'& 
K.  B.  Bench,  #c.  to  have  three  clerks  at  the  same  time,  and  no 

more;  and  such  clerks  having  served  five  years,  may  be 
admitted  the  same  as  any  other  clerk.  Sect.  16. 

May  carry  on  An  attorney  of  this  court  may,  by  the  clause  of  the 
proceedings  in  statute,  carry  on  proceedings  in  the  court  of  great  sessions 
Wales,  by  Qf  jfirjfe^  jn  the  name  of  an  attorney  of  that  court,  and 
con8ent"  declare  for  business  and  fees. 

Sworn  attor-  If  *ny  sworn  attorney  of  this  court  shall  knowingly 
nies  permit-  and  willingly  permit  or  suffer  any  other  person  to  sue 
ing  Aose  that  out  any  writ,  or  commence  or  defend  any  action  in  his 
are  not,  to  uame)  not  being  a  sworn  attorney,  or  a  sworn  solicitor 
write °disabled  *n  Chancery,  jfc.  and  shall  be  thereof  convicted,  he  shall, 
from  prac-  from  the  time  of  such  conviction,  be  disabled  to  practice, 
tice.  and  his  admittance  to  be  void.  Sect.  17. 

Attomies  to  The  chief  clerk  of  this  court,  is  without  fee  or  reward 
be  onroltofl       to  enrol  the  name  of  every  person  who  shall  be  admitted 

an  attorney,  and  the  time  when,  in  rolls  or  books,  to 
which  all  persons  shall  have  recourse  without  fee  or  re- 
ward. Sect.  18. 

A  sworn  at-  A  sworn  attorney  of  this  court  may  be  sworn,  admit- 
torney  may  ted,  and  enrolled,  a  solicitor  in  all  or  any  of  the  courts 
be  admitted  a  of  equity,  without  any  fee  for  the  oath,  or  any  stamp, 
solicitor.  jf  ^j,e  master  of  the  Rolls,  Ac.  shall,  on  examining  him, 

be  satisfied  that  such  attorney  is  duly  qualified  to  be  so 
admitted.  Sect  80.  A  sworn  solicitor  in  one  Court  of 
equity,  may  be  admitted  into  any  other  court.    Sect.  84. 

Attorney,  &c  Any  person  in  his  own  name,  or  in  the  name  of  any 
in  their  own  other,  suing  out  any  writ,  or  commencing  or  defending 
names  swing  any  action,  &c  in  any  of  the  courts  of  law  or  equity, 
not  enrolled  mentioned  in  the!  said  act,  as  attorney  or  solicitor,  in  ex- 
forfeit  50L  '     peetation  of  any  gain,  fee,  or  reward,   Without  being 

admitted,  shall  forfeit  SOI.  to  the  use  of,  the  person  wha 
shall  prosecute,  and  be  made  incapable  to  maintain  any 
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action  for  any  fee,  reward,  or  disbursements,  on  account 
of  prosecuting  or  defending  such  action,  Ac.  Sect.  24. 

Frazsr,  an  attorney  of  this  court,  had  taken  for  his  Al£*)**  can* 
articled  clerk,  one  Smith,  a  turnkey  of  the  King's  Bench  S^iJ^t 
Prison,  a  full  aged  man,  and  who  still  continued  to  act 
as  turnkey.  It  did  not  appear  that  any  money  was  paid, 
or  that  the  master  fed,  lodged,  or  entertained  the  clerk 
(though  the  articles  covenanted  that  he  should,)  nor  did 
the  clerk  officiate  for  Frazer,  but  in  the  matters  relating 
to  the  prison.  It  appeared  that  Frazer  had,  since  these 
articles  (which  were  dated  only  two  years  ago,  in  1755,) 
become  concerned  in  sixty-three  causes,  on  behalf  of  the 
prisoners  in  the  gaol.  The  court  were  all  very  clear, 
that  these  articles  were  merely  collusive,  and  contrived 
to  secure  the  business  arising  from  the  prisoners,  and 
ordered  the  articles  to  be  cancelled.  Frazefs  case,  1 
Burr.  291. 

John  Hilt,  previous  to  1791,  served  as  a  writer  to  Thestat 
Thomas  Webb,   an  attorney,  living  at  Birmingham,  to  *<*»•  *c*S. 
whom  he  applied  to  be  articled,  and  was  refused ;    on  iu?-S?  i— 
which,  in  January,  1791,  he  articled  himself  to  Hughes,  tbTderk 
an  attorney,  seven  miles  distant  from  that  town :  but  as  serving  part 
Hughes  was  about  removing  thither,  and  most  of  his  of  the  time 
business  lay  there,  it  was  considered  more  convenient  *****  another 
for  Hill  to  remain  where  he  was  till  Hughes  settled  at  j^S^ 
Birmingham  ;  which  Hill  accordingly  did,  and  eonti-  consent,  and 
sued  to  write  for  Webb  for  ten  months  after  he  was  so  the  rest  of  the 
articled  to  Hughes.    But  during  that  time,  he  did  at-  time  with  hk 
tamer's  business  for  Hughes,  from  time  to  time,  in  Bir-  ™^et- 
mmgham,  whither  Hughes  frequently  went;  and,  in  par- 
ticular, Hughes  sued  out  process  for  him  on  several  occa- 
sions out  of  the  county  court.    And  at  the  end  of  ten 
months,  when  Hughes  removed  to  Birmingham,  Hill 
went  and  resided  with  him  altogether.  Rule  to  strike  Hill 
off  the  roll,  not  having  served  the  regular  time  of   five 
years,  as  an  articled  clerk  with  an  attorney,  previous  to 
bis  admission  in  Hilary  Term,  1791.  Li.  Kenyan.    The 
main  part  of  the  business,  during  the  first  ten  months,  was 
done  in  another  man's  service,  and  not  in  the  service  of 
the  master  to  whom  he  was  articled.   Lawrence,  J.    The 
object  of  the  act  was  to  prevent  the  admission  of   un- 
fit persons  to  be  attornies :  now  if  it  were  sufficient  to 
serve  any  other  person  during  that  time,    provided  it 
frere  with  the  consent  of  the  master,  the  object  of  the  act 
would  be  defeated.    Rule  absolute.    Exparte  John  Hill, 
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one,  S(c.  7  Term  Rep.  456.  Mr.  J.  Lawrence  mentioned 
.  a  case,  Exparte  Thomas,  M.  38  Geo.  3,  from  Penzance, 
There  an  attempt  was  made  to  support  a  service  with 
an  attorney,  by  shewing  that  the  party,  who  lived  in  Pen- 
zance, at  a  distance  from  the  attorney,  had  occasionally 
done  his  business  for  him  there  in  the  county  court;  but 
the  court  held,  that  was  not  sufficient.     Ibid. 

The  clerk  should  continue  serving  his  master  the  whole 
time  of  probation  required.     Ashhurst,  J. 

Quaker.  A  Quaker  having  served  a  clerkship  for  five  years,  as 

before  mentioned,  to  an  attorney  or  solicitor,  may  be  ad- 
mitted an  attorney  on  his  affirmation.  IS  Geo.  2.  c.  13. 
sect*  1  o. 

The  oath.  /  A.  B.  do  swear  that  I  will  truly  and  honestly  de- 

mean myself  in  the  practice  of  an  attorney,  according 
to  the  best  of  my  knowledge  and  ability. 

So  help  me  God. 

No  attorney  No  attorney,  who  shall  be  a  prisoner  in  any  gaol  or 
being  a  prison-  prjson  or  within  the  limits,  rules,  or  liberties  of  any  gaol 
er,  to  com-       r        .'         t   1 1    j      •       r  •  ji  *   •     i_  •  *  ° 

mence  or  pro-  or  Pns°n,  shall,  during  his  confinement,  m  his  own  name, 

•ecute  any  or  in  the  name  of  any  other,  sue  out  any  writ  or  process, 
action.  or  commence  or  prosecute  any  action  or  suit,  and  all  pro- 

ceedings in  such  action  or  suit  shall  be  void  and  of  no 
effect;  and  such  attorney  so  commencing  or  prosecut- 
ing any  action  or  suit  as  aforesaid,  shall  be  struck  off 
the  roll,  and  be  incapacitated  from  acting  as  an  attorney 
Any  attorney  for  the  future.  And  any  attorney  permitting  or  empow- 
permitting,      erjng  any  gucn  attorney  as  aforesaid,  to  commence  or 

prosecute  any  action  or  suit  in  his  name,  shall  be  struck 
off  the  roll,  and  be  incapable  of  acting  as  *  an  attorney 
for  the  future.     Stat  12  Geo.  2.  c.  13.  sect.  9. 

Not  to  extend      This  not  to  prevent  any  attorney  confined  as  aforesaid, 

to  suits  be-       d  •  a  a*  'j. 

fore  confine-  from  carrying1  on  or  transacting  any  suit  or  suits  com- 
ment, menced  before  the  confinement  of  such  attorney.  Sect  14. 

May  com-  After  action  commenced  by  an  attorney  he  becomes  a 

mence  an  prisoner,  then  the  bail- bona  is  assigned,  and  he  being 
action  on  a  still  a  prisoner  commences  an  action  on  the  bail-bond: 
bail-bond.        tnjfi  h^  been  held  in  C.  P.  to  be  a  continuance,  and  it  is 

only  on  that  ground  that  such  attorney  is  allowed  to  pro- 
secute.  Wheetham  v.  Needham,  Barnes,  46. 

Relates  to  It  has  also  been*  held  that  the  above  act  relates  only  to 

prosecution,     prosecuting,  and  not  to  the  defending  of  suits.  Longman 

v.  Roger 8,  Barnes,  269. 
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Persons  bound  clerks  to  attornies,  or  solicitors,  are  to  Persons  bouu 
cause  an  affidavit  to  be  made  and  filed  of  the  execution  t0  8enre  ** 
of  the  articles  within  three  months  next  after  the  date  f*e1*8  *°  at" 
thereof:  and  in  every  such  affidavit  shall  be  specified  ^^  affidavit 
the  names  of  every  such  attorney  and  solicitor,  and  of  to  be  made 
every  such  person  so  bound,  and  their  places  of  abode  re-  within  three 
spectively,  together  with  the  day  of  the  date  of  such  arti-  months  after 
cles:  and  every  such  affidavit  shall  be  filed  within  ttee™t^L 
time  ({foresaid,  in  the  court  where  the  attorney  or  solid- 
tor  to  whom  every  such  person  respectively  shall  be  bound  aJ^ftted  he- 
ro aforesaid,  hath  been  enrolled  as  an  attorney  or  solid-  fore  8uch  gffi. 
tor,  with  the  proper  officer;  and  none  to  be  admitted  davit  pro- 
before  such  affidavit  be  produced   and  read  in  court,  duced. 
22  Geo.  2.  c.  46.  sect.  8, 4. 

In  this  court  the  secondary  or  his  clerk  shall  be  the  Who  are  to 
proper  officer  for  filing  such  affidavit,  sect .  5 ;  and  shall  file  fuch  affi- 
keep  a  book,  wherein  shall  be  entered  the  substance  °f^^^so^1Cm 
suck  affidavit,  specifying  the  names  and  places  of  abode  *®  * 

of  every  such  attorney  and  clerk,  and  of  the  person 
making  such  affidavit,  with  the  date  of  the  contract,  and 
the  days  of  making  and  filing  such  affidavit;  and  may 
take,  at  the  time  of  .filing  such  affidavit,  2s.  6d.  for  bis 
trouble;  which  books  may  be  searched  gratis.  Sect.  6. 

No  attorney  shall  have,  take,  or  retain  any  clerk,  who  No  attorney 
shall  become  bound  by  contract  in  writing  as  aforesaid,  to  take  a 
after  such  attorney  shall  have  discontinued  or  left  off,  or  cJei*  a^er  ***** 
during  such  time  as  he  shall  not  actually  practice  or  carry  bi^essT* 
on  the  business  of  an  attorney.     Sect.  7. 

Every  person  who  shall  become  bound,  Ac.  shall  dur-  clerk  to  he 
ing  the  whole  time  or  term  of  service,  to  be  specified  in  employed  the 
such  articles,  continue  and  be  actually  employed  by  such  whole  time. 
attorney  or  solicitor,  or  his  or  their  agent  or  agents,  in 
the  proper  business,  practice,  or  employment  of  an  at- 
torney or  solicitor.    Sect.  8. 

This  is  not  complied  with,  by  the  clerk  serving  part  q/'Hownotcam- 
the  time  with  another  attorney,  although  with  his  master's  PKed  witiL 
consent,  and  the  rest  qf  'the  time  with  his  master.  Exparte 
Hill,  one,  *c.  7  Term  Rep.  756. 

Provided  if  any  such  attorney,  to  or  with  whom  any  If,  before  the 
such  person  shall  be  so  bound,  shall  happen  to  die  before  expiration  of 
the  expiration  of  such  term,  or  discontinue  or  leave  offatto™*' dte 
bis  practice,  or  if  such  contract  shall  by  mutual  consent  &c#  or  the    ' 
of  the  parties,  be  cancelled,  or  such  clerk  shall  be  legally  clerk  be  dis- 
discharged  by  rule  of  the  court,  before  the  expiration  of  charged  by, 
such  term ;  and  the  said  clerk  shall,  in  any  of  the  said  &c* 
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and  be  bound  cases,  be  bound  by  another  contract  or  contracts  in 
to  serve  for     writing  to  serve,  and  shall  accordingly  serve  in  manner 

of ihe  tim"^*  ^e^ore  mentioned,  as  clerk  to  any  other  such  practising 

9    attorney  or  attornies  as  aforesaid,  during  the  residue  of 

such  service    the  said  term  of  five  years,  then  such  service  shall  be 

to  be  good,  if  deemed  and  taken  to  be  as  good,  effectual,  and  available, 

^j^1^      as  1'  such  clerk  had  continued  to  serve  as  a  clerk,  for 

filed*  &c        *^e  sa»d  term  to  the  same  person  to   whom  he  was  origi- 

y  nally  bound,  so  as  affidavit  be  duly  made  and  filed  of  th$ 

execution  of  such  second  contract  or  contracts,  within  Uu 

time  and  in  like  manner  as  is  before  directed,  concerning 

such  original  contract    Sect.  9. 

Before  ad-  Every  person  who  shall  become  bound  as  a  clerk,  shall, 

mittance  of  before  he  be  admitted  an  attorney,  cause  an  affidavit  of 
an  attorney,  himself,  or  such  attorney  to  whom  he  was  bound  as 
affidavit  to  be  aforesaid,  to  be  duly  made  and  filed  with  the  officer  be- 
of'attuai  -  ^ore  aPP°inted>  that  be  na^i  actually  and  realty  served 
vice.  "  an<l oeen  employed  by  such  practising  attorney,  to  whom 

he  was  bound  as  aforesaid,  or  his  agent,  during  tht 
said  whole  term  of  five  years.    Sect.  10. 

Attorney  act-  If  any  sworn  attorney  shall  act  as  agent  for  any  person 
ing  as  agent,  or  persons  not  duly  qualified  to  act  as  an  attorney  or 
hTfl^nameto^e  so^c^or  as  aforesaid,  or  permit  or  suffer  his  name  to  be 
used,  or  send-  aD7  ways  made  use  of  upon  the  account,  or  for  the  profit 
ing  any  pro-  of  any  unqualified  person  or  persons,  or  send  any  process 
cess  to  an  to  such  unqualified  person  or  persons,  thereby  to  enable 
unqualified      j^  or  ^em  to  appear>  actf  or  practice  in  any  respect  as 

ny^iablinff6"  an  Forney  or  solicitor,  knowing  him  not  to  be  duly 
him  to  ap-  qualified  asaforesaid,  and  complaint  shall  be  made  thereof, 
pear  or  act  as  in  a  summary  way  to  the  court  from  whence  such  process 
an  attorney,  to  did  issue,  and  proof  made  thereof  upon  oath  to  the  satisfiic- 

t^rH  °ft  *'on  °'*ke  court,  that  such  sworn  attorney  had  offended 
therein  as  aforesaid,  then  every  such  attorney  so  offending 
shall  be  struck  off  the  roll,  and  for  ever  after  disabled  from 
practising  as  an  attorney  or  solicitor ;  and  in  that  case, 
and  upon  such  complaint  and  proof  made  as  aforesaid) 
it  shall  be  lawful  for  the  said  court  to  commit  such  un« 
qualified  person,  so  acting  or  practising  as  aforesaid,  to 
the  prison  of  the  said  court,  for  any  time  not  exceeding 
one  year.     Sect  11. 

uamebeset8  ^ut  w^ere  an  attorney's  name  was  set  to  process,  with* 

to  process  out  his  authority,  the  court  ordered  the  proceedings  to 

without  his  be  set  aside,  and  granted  an  attachment  against  the 

authority,  or  plaintiff's  attorney.     Oppenheim  qui  tarn  v*  Harrison, 

ISSSfiL !  Burr,-  *\  *>  J«demeBt  wa?  «£ nd4  »p  £y  » j* 

ceedings  will  torney  s  clerk,  in  the  name  and  without  the  knowledge 
be  set  aside. 
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w  consent  of  a  regular  attorney,  it  was  ordered  to  be 
set  aside.  Hopwood  v.  Adams,    5  Burr.  2660. 

No  person  shall  act  as  a  solicitor,  attorney  or  agent,  or  None  but  at- 
sue  out  any  process  at  any  general  or  quarter  sessions  of  tornies  admit- 
the  peace,  either  with  respect  to  matters  of  a  criminal  or  ***  topratice 

m  at  sreneral  or 

of  a  civil  nature,  unless  such  person  shall  have  been  here-  quaVter  ses- 
tofore  admitted  an  attorney  of  one  of  the  courts  of  record  Sons. 
at  Westminster,  and  duly  enrolled  pursuant  to  stat.  2 
Geo.  2.  c.  23. ;  or  be  hereafter  admitted  an  attorney, 
and  enrolled  as  aforesaid,  pursuant  to  this  act,  or  such 
other  law  as  shall  be  then  in  being  ;  and  unless  such 
person  shall  continue  so  entered  on  the  roll  at  the  time 
of  such  his  acting  in  the  capacity  aforesaid :  but  every 
person  who  shall  so  act,  not  being  admitted  and  enrolled 
as  aforesaid,  shall  be  subject  to  a  penalty  of  fifty  pounds, 
to  be  recovered  by  action  of  debt,  bill,  Ac.  by  any 
person  who  shall  sue  for  the  same,  within  twelve  months 
after  the  offence  committed,  with  treble  costs  of  suit. 
And  if  an  attorney  shall  permit  any  person,  not  being 
admitted  and  enrolled  as  aforesaid,  to  make  use  of  his 
name  in  the  courts  of  general  or  quarter  sessions  as 
aforesaid,  such  attorney  shall  be  subject  to  the  like 
penalty  of  fifty  pounds,  to  be  recovered  as  aforesaid. 
Sect.  12. 

Provided   that  nothing  herein  shall  extend  to  deprive  Persons  ex- 
the  attornies  of  the  duchy  of  Lancaster,  or  of  the  courts  e^P***. 
of  great  sessions  in  Wales,  or  of  the  counties  palatine  of 
Chester,  Lancaster,  and  Durham,  from  acting  within 
their  respective  jurisdictions.     Sect.  13. 

An  attorney  that  has  not  been  attending  his  employ-  Attorney  not 
ment  in  this  court  by  the  space  of  one  year,  unless  hin-  attends  *> 
dered  by  sickness,  shall  not  be  allowed  his  privilege  of  JjwJ10  Pn- 
an  attorney.     R.  M.  1654.     Sect.  1.  ^^ 

Attornies  dismissed  by  one  court  from  their  practice  Attornies  cBa- 
for  misdemeanor  shall  not  (after  certificate)  be  admit-  mi8fled- 
ted  to  practice  in  another  court,  it  being  contrary  to  the 
intent  of  the  law.     Ibid. 

No  attorney  to  be  lessee  in  an  ejectment,  nor  bail  for  a  Not  to  be 
defendant  in  Ibis  court.  R.Mich.  1654.  Sect.  1.  leasee. 

No  person,  without  rule  of  court,  or  order  of  a  judge,  Not  to  chant* 
and  notice  to  the  adverse  party  or  his  attorney,    shall  attorney  witL 
change  or  shift  his  attorney;  and  such  attorney  newly  out  leave  of 
coming  in,  to  take  notice  at  his  peril  of  the  rules  where-  &ecoaxL 
unto  the  former  attorney  was  liable,  had  he  continued. 
R.  Mich.  1654.  Doug.  217.  Say.  218.  Black.  & 

E-ft 
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Nor  till  the  This  court  will  not  permit  an  attorney  to  be  change* 
former  bill  be  in  a  cause,  and  another  attorney  appointed  in  his  stead, 
paid.  ffn  fa8  fan  0f  fees  and  disbursements  be  settled  and  paid. 

12  Mod.  440.  8  Mod.  806. 

Need  not  have  The  court  were  of  opinion,  that  the  defendant,  in  the 
an  order  to  original  action,  need  not  obtain  a  judge's  order  to  change 
change  the  ^  former  attorney,  upon  bringing  a  writ  of  error. 
tatfS  a"  Batchelor  v.  Ellis,  7  Term  Rep.  337. 
writ  of  error.  Where  the  attorney  for  the  plaintiff  or  defendant  dies, 
Where  the  at-  pending  the  suit,  and  the  party  whose  attorney  is  dead, 
torney  dies.      wjh  noi  retain  another  attorney,  the  cause  against  him 

may  proceed,  and  is  not  bound  to  hinder  his  client's  cause. 

Sty.  Prac.  Reg.  13. 

How  long  the  The  authority  of  an  attorney  continues  until  judg* 
authority  con-  ment  (where  no  order  has  been  obtained  to  remove  him) 
tinues.  and  for  a  year  and  a  day  afterwards  to  sue  out  execution, 

and  for  a  longer  time  if  the  party  continues  in  execution; 
but  if  not,  the   judgment  is   supposed  to  be  satisfied: 
and  to  make  it  appear  otherwise,  the  plaintiff  must  again 
come  into  cburt,  which  he  either  does  by  scire  facias,  ox 
by  an  action  of  debt  on  the  judgment.  Comb.  40.  My.  426. 
And  then  a  new  authority  is  necessary.     Salk.  86. 
Sd.  fa.  a  new      But  as  a  scire  facias  is  a  new  action,  it  may  be  sued 
action  may  be  out  ^y  a  new  attorney  without  leave  of  the  court  for 
new  ^toriey  changing  the  attorney,    or  giving  notice  that  (he  old 
without  Jeave  attorney  is  changed.  Hussey  v.  Welby9  Sayer  Rep.  zlo. 
or  notice.  ^n  attorney  is  not  compellable  to  appear  for  any  one, 

Not  compel-   unless  he  undertakes  so  to  do ;  if  he  undertake,  and  does 
e  D°ta?"n  no*  *^e  ^e  appearance,  upon  summons  before  a  judge  he 
{*Jdertake8    *  shM  ^  compelled,  or  by  motion.  6  Mod.  89.  Str.  693. 
must  12  Mod.  256.  He  is  bound  if  for  an  infaut.  Str.  1 14. 

II.  T.  17<J8.  Friday  next  after  the  octave  of  the  purification  of  the 
Blessed  Virgin  Mary,  in  the  8th  year  of  King  George 
the  Third. 

Rules  respect-  Whereasthe  habitations  of  many  attornies practising  in 
ing  attornies  ffo8  court,  resident  in  and  near  the  cities  of  London  and 
names'm  the  Westminster,  are  often  very  difficult  to  be  found,  whereby 
book,  and  it  is  impracticable  to  serve  them  with  notices,  summonses, 
where  notices,  orders  and  rules,  to  the  great  delay  of  the  proceedings  in 
&c  are  to  be  fa{8  court;  for  remedy  whereof  for  the  future,  it  is  ordered, 
*******  that  the  master  shall  forthwith  cause  to  be  prepared  a 

proper  alphabetical  book  for  tbe  purposes  after  men- 
tioned, and  that  the  same  shall  be  publicly  kept  at  the 
master's  office  in  the  King's  Bench  Walks,  there  to  be  in- 
spected by  any  attorney,  or  his  clerk,  without  fee  or 
reward.    And  that  every  attorney  practising  in  this  court 


ATTORN  I ES.  53 

and  residing  in  London  or  Westminster,  or  within  ten 
miles  of  the  same,  shall,  before  the  first  day  of  the  next 
term,  enter  into  such  book  (in  alphabetical  order)  his  name 
and  place  of  abode,  or  some  other  proper  place  within 
the  cities  of  London  or  Westminster,  where  he  may  be 
served  with  such  notices,  summonses,  orders,  and  rules. 
And  every  attorney  afterwards  to  be  admitted,  and  practis- 
ing and  residing,  as  aforesaid,  shall  upon  his  admission 
make  the  like  entry ;  and  as  often  as  any  such  attorney  shall 
change  his  place  of  abode,  or  the  place  where  he  may  be 
so  served  with  notices,  summonses,  orders,  and  rules,  he 
shall  make  the  like  entry  thereof  in  the  said  book.  And 
that  all  notices,  summonses,  orders,  and  rules,  which  do 
not  require  a  personal  service,  shall  be  deemed  sufficiently 
served  on  such  attorney,  if  a  copy  thereof  shall  be  left  at 
the  place  lastly  entered  in  such  book,  with  any  person 
resident  at,  or  belonging  to  such  place.  And  if  any 
such  attorney  shall  neglect  to  make  such  entry,  that 
then  the  fixing  up  of  any  notice,  or  the  copy  of  any 
summons,  order,  or  rule,  for  such  attorney  in  the  said 
master's  office,  shall  be  deemed  a  sufficient  service,  unless 
the  matter  shall  be  such  as  requires  a  personal  service. 
And  it  is  further  ordered,  that  a  copy  of  this  rule  shall  be 
publicly  fixed  up  in  the  said  master's  office,  and  that 
another  copy  thereof  shall  also  be  fixed  up  in  the  cham- 
bers of  each  of  the  judges  of  this  court. 

N.  B.  It  is  expected  that  such  practisers  who  live 
remote  from  the  Temple,  shall  add  to  the  place  of  their 
abode,  where,  and  with  whom  notices,  summonses,  orders, 
rules,  and  other  proceedings,  that  do  not  require  personal 
service,  may  be  left  near  any  of  the  inns  of  court  or  chan- 
cery. 

As  many  attornies  have  no  certain  place  of  residence, 
any  place,  where  he  may  be  served,  though  not  in  his  ac- 
tual place  of  abode,  is  sufficient.  But  when  the  name  and 
place  of  abode  is  entered,  then  service  at  that  place  is  the 
proper  service.     Loft.  Rep.  357. 

4 

Annual  Certificates. 

By  stat.  25  Geo.  3.  c.  80.  After  the  first  of  November  Certificates  to 
1785,  there  shall  be  raised  and  levied  the  rates  and  duties  be  taken  out 
following;  that  every  solicitor,  attorney,  notary,  proctor,  ""^^L 
agent,  or  procurator,  admitted,  enrolled,  or  registered  in  ££actis1ng^  * 
any  of  his  majesty's  courts  at   Westminster,  or  in  any  any  court 
ecclesiastical  court,  or  in  any  of  the  courts  of  admiralty  holding  plea 

¥  for  40s.  and 
upward*, 
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or  cinque  ports,  or  in  any  of  his  majesty's  courts  in  Scot* 
land,  the  great  sessions  in  Wales,  or  in  any  courts  in  the 
counties  palatine,  or  in  any  other  courts  in  Great 
Britain,  holding  pleas,  where  the  debt  or  damage  shall 
'  amount  to  40s.  or  more,  shall,  previous  to  his  commenc- 
ing or  defending  any  suit  or  prosecution,  take  out  annual- 
ly a  certificate  of  such  his  admission,  enrolment,  or  regis- 

Th  'din  ter:  ^at  'or  an<*  uP°n  ever7  8UC^  certificate  so  taken  out 
in  London  ami  D7  an7  solicitor,  dw.  who  shall  reside  in  any  of  the  inn* 
Westminster,  of  court,  or  in  the  cities  of  London  or  Westminster,  the 
the  bills  of  borough  of  Southwark,  the  parish  of  Saint  Pancras,  and 
roortatity* or  Saint  Alary  la  Bonne,  or  within  the  bills  of  mortality,  or 
vS^W a*0  within  the  city  of  Edinf>urgh,  there  shall  be  chained  a 
certificate;      stamp  duty  of  61.  and  in  any  other  part  of  Great  Bri- 

any  other         tain  31. 

part,  31.  After  ^e  first  of  November ^  1735^  every  person  admit- 

From  Nov.  ted,  sworn,  enrolled,  or  registered  a  solicitor,  attorney, 
1785,  every     £c  jn  anv  one  or  more  0f  the  courts  aforesaid,  who  shall 

dtor^ec?8hall  commence,  carry  on,  or  defend  any  action,  suit,  or  prose- 
annually  de-    cution  therein,  shall  annually,  during  such  time  as  he  shall 
liver  in  a  note  continue  so  to  practice  therein,  deliver  into  some  one  of 
oMiis  name     the  courts,  in  which  he  shall  have  been  admitted,  sworn, 
ami  residence,  enroiied,  or  registered,  in  such  manner  as  is  hereinafter 
to  obtain  a**     directed,  a  paper  or  note,  in  the  proper  hand-writing  of 
certificate.       every  such  solicitor,  Ac.  containing  his  name  and  usual 
place  of  residence,  and  marked  and  stamped  with  the 
proper  mark  or  stamp,  denoting  the  duty  herein-befbre 
imposed  upon  certificates,  according  to  the  place  of  such 
his  residence  as  aforesaid;   and  thereupon  every  such 
solicitor,  Ac.  shall  be  entitled  to  have  a  certificate  (if  the 
same  shall  be  required)  in  the  manner  herein-after  direct* 
ed.  Sect.  3. 

Officers  for       *  The  chief  derk  of  the  King's  Bench,  or  his  deputy,  the 
entering  ap-    derk  of  the  warrants  in  the  court  of  Common  Pleas,  or 
plication  for    his  deputy,  the  clerk  of  the  pleas  in  the  Exchequer  ot&ee 
certificates  in  ^  f\e9My  or  j^  deputy,  the  prothonotarms  of  the  re- 
fengiand.        gpective  counties  palatine  of  Lancaster,  Chester,  end  Dur- 
ham, and  of  the  great  sessions  in  Wales,  or  their  respec- 
tive deputies,  and  such  officers  of  the  inferior  courts  of 
law  as  the  judge  or  judges  of  the  inferior  courts  respec- 
tively shall  appoint,  the  senior  clerk  of  the  petty  bag 
office  in  the  court  of  Chancery,  or  his  deputy,  the  king's 
remembrancer  of  the  court  of  Exchequer,  or  his  deputy, 
the  chief  clerk  of  the  duchy  chamber  of  Lancaster  t  or  his 
deputy,  the  register  of  the  respective  courts  of  equity  in  the 
said  counties  palatine,  and  of  the  great  sessions  in  Wales 
or  his  deputies,  shall,  and  they  are  hereby  required,Jfrom 
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time  to  time,  upon  payment  of  Is.  to  enter  the  name  and 

Siace  of  residence  of  such  attorney,  Ac.  and  who  shall  have 
elivered  in  such  paper  or  note  in  writing,  duly  stamped, 
and  required  a  certificate  of  his  enrolment  as  expressed, 
in  roils  or  books  to  be  provided  and  kept  for  that  pur- 
pose in  the  said  several  and  respective  offices :  and  such  Entering  of- 
officers  shall  subscribe  to  every  such  paper  or  note  in  writ-  fleers  to  certi* 
ing,  so  delivered  in,  a  certificate  signed  by  every  such  fy notes  de- 
officer  respectively,  according  to  the  form  of  the  schedule  "vere^- 
annexed;   to  all  which  said  rolls  or  books,  id   the  said 
courts  respectively,  all  persons  shall  and  may,  at  all  season- 
able times,  have  free  access,  without  fee  or  reward.  Sect.  4. 

Every  certificate  shall  bear  date  on  the  day  on  which  Entering  offl- 
the  same  was  issued,  and  shall  endure  and  remain  in  force  J*1"3*  &&•  to 
for  the  space  of  twelve  calendar  months,  to  commence  ^fannual 
from  the  first  of  November,  1785,  upon  all  certificates  to  which  must  be 
be  issued  on  or  before  that  day,  and  upon  certificates  to  renewed  tea 
be  first  issued  to  any  person  or  persons,  after  the  said  days  before 
first  day  of  November,  1785,  to  commence  from  the  date  expiration. 
of  every  such  certificate ;  which  said  certificate  shall  be 
renewed  at  least  ten  days  previous  to  the  expiration  of 
the  time  for  which  it  was  granted,  and  so  yearly  and 
every  year,  so  long  as  such  solicitor,  &c.  shall  continue 
to  practice  in  any  such  court  or  manner  as  aforesaid. 
SecLb. 

Persons  residing  in  any  of  the  inns  of  court,  or  in  the  Persons  resid- 
ci ties  of  London  or  Westminster,  or  the  borough  o{ South-  ing  forty  days 
work,  the  parish  of  Saint  Pancr  as,  ox  Saint  Afary  la  Bonne,  in  the  year 
or  within  the  bills  of  mortality,  or  within  the  city  ^J^^Jfe 
Edinburgh,  for  the  space  of  forty  days,  or  more,  in  any  j^  duties. 
one  year,  every,  such  solicitor,  Ac.  shall  be  deemed  to  be  are  to  pay  the 
resident  within  the  limits  of  the  different  districts,  and  same. 
shall  be  liable  to  the  higher  duties  imposed  on  certificates, 
notwithstanding  such  solicitor,  Ac.  shall  or  may  at  other 
times  in  each  such  year,  reside  elsewhere   without  the 
limits  last  mentioned.    Sect.  6. 

This  does  not  extend  to  the  sheriffs  court,  though  an 
attorney  prosecute  a  suit  there  by  justicies. [Cross  v.  Kay, 
6  Term  Rep.  663. . 

Penalty  of  501.  on  every  person  who  shall,  in  his  own  Penalty  on 
name,  or  in  the  name  of  any  other  person,  sue  out  any  acting  with- 
writor  process,  or  commence,  prosecute,  carry  on,  or  ^^f^*** 
defend  any  action  or  suit,  or  any  proceedings  as  a  solid-  {y|J  puj^o? 
tor,  Ac.  in  any  of  the  courts  aforesaid,  for  or  in  respect  of  residence. 
any  gain,  fee,  or  reward,  without  having  obtained  such 
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certificate,  or  shall  deliver  in  to  the  respective  officers  ap- 
pointed, any  false  or  fictitious  place  of  residence,  with  in- 
tent to  evade  the  payment  of  the  higher  duties:  and  made 
incapable  to  maintain  or  prosecute  any  action  in  any 
court  of  law  or  equity,  for  the  recovery  of  any  fee,  reward, 
or  disbursements,  on  account  of  prosecuting,  carrying  on, 
or  defending  any  such  action,  suit,  or  proceeding.  Sect.  7. 

Persons  hav-       Any  person  having  duly  obtained  a  certificate,  may  sue 

^Sjf^T1  out  or  defend  any  action  in  the  name  and  by  consent  of  any 

may  act  for      otner  solicitor,  <fcc.  of  such  court  in  writing  first  had  and 

others  who      obtained,  and  signed  by  him  in  like  manner  as  he  might 

have  also         have  lawfully  done  before  this  act,  provided  such  solici- 

taken  them      tor,  Ac.  in  whose  name  such  proceedings  shall  be  institu* 

0111  ted,  commenced,  or  carried  on,  shall  also  have  first  duly 

obtained  a  certificate  out  of  the  court  wherein   he  is 

sworn,  &c.  in  manner  as  hereinbefore  is  directed ;  or  in 

default  thereof,  every  such  solicitor,  Ac.  shall  be  liable 

to  the  like  penalties,  &c.  as  any  other  solicitor  is  by  this 

act  made  subject  and  liable  to.     Sect  8. 

Persons  under  tt  shall  and  may  be  lawful  for  any  person  duly  sworn, 
one  certificate  admitted,  <fcc.  a  solicitor,  &c.  in  any  two  or  more  of  the 
may  act  in  said  courts  respectively,  under  a  proper  certificate  ob- 
courtln  t*1*11^  fr°m  either  of  the  said  courts  respectively  to  com- 

which  he  Is  mence  or  defend  any  action  or  suit  in  any  of  the  said 
sworn,  &c      other  courts  in   which  he  is  so  sworn,  <fec.  although  such 

certificate  shall  or  may  not  have  issued  from  such  other 

court    Sect  9. 

memorandum  ^°  attorney,  &c.  shall  be  permitted  to  sue  out  process, 
to  be  given  or  commence  or  carry  on  any  suit  or  other  proceedings, 
to  the  proper  or  defend,  for  gain,  fee,  or  reward,  unless  he  shall  have 
officer  of  the  delivered  a  memorandum,  duly  stamped,  to  the  proper 
tiesT&a  jjj8'"  officer,  containing  the  names  of  the  parties  in  every  action, 
every  action.  w^h  the  name  of  the  attorney  and  agent  retained  to  pro- 
secute or  defend,  to  be  filed  of  record.  Sect  13. 

'ay  ^^  **  ^*ne  ^^e  memorandum  *n  ftU  cases  where  any  praecipe 
such  cases"*!*  (exceP*  a  pr»cipe  for  any  original  writ  issuing  out  of  the 
used  to  re-  court  of  Chancery)  is  or  shall  be  required  by  the  rules  of 
quire  pre-  any  of  the  courts,  to  be  filed,  <fcc.  previous  to  the  signing 
opes.  or  issuing  any  such  original  or  other  writ,  &c.  or  other 

first  process  for  any  plaintiff  upon  the  commencement  of 
any  such  suit  or  action,  or  any  prosecution  or  other  pro- 
ceeding, it  shall  be  lawful  for  every  solicitor,  attornev, 
Ac.  to  deliver  in  to  every  such  clerk,  or  officer,  the 
memorandum  required  to  be  stamped,  and  to  insert 
therein  the  nature  of  the  process  required  to  be  signed, 
and  the  return  thereof:  and  that  every  memorandum  so 
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stamped  and  delivered,  shall  be  as  valid,  for  the  signing 
such  writ,  Ac.  or  other  first  process,  as  if  the  precipe 
used  in  such  courts,  had  been  delivered  in  to  the  proper 
clerk.    Sect,  14. 

The  officer  who  receives  the  memorandum,  is  to  file  Officers  who 

the  same   on  pain  of  501.   and  insert  the  day   of    the  receive  them 

month  he  receives  same,  without  any  fee.     Sect.  15.     to  file  the 

*  same. 

Every  person  who  shall  sue   out  any  writ,    or  com-  Persons  not 

mence,  solicit  or  defend,  any  act,  action,  suit,   prosecu-  acting  con- 

tion,  or  other  proceedings,  (except  as  after  mentioned,)  formable  to 

without   having  delivered  to   the  proper  officer,    to  be  *n.k  act>  ^or" 

entered  or  filed  of  record,  lhe  memorandum   or  minute  a     " 

of  his  warrant,  stamped,  shall  forfeit  51.     Sect.  16. 

That  no  action,  Ac.  shall  be  staid,  nor  any  judgment  A**J°n*  ***  to 
reversed,  by  reason  of  any  omission  or  defect  in  entering  [u00^  th 
or  filing  the  memorandum,  but  the  courts  shall  proceed  memorandum 
therein  as  if  the  same  was  filed.    Sect  17.  should  not 

have  been  entered  or  filed. 

This  act  not  to  extend  to  alter  any  of  the  rules  used  Practice  of 
relative  to  the  filing  warrants  of  attorney,  appearances,  or  ^  c™1**  ^ 
any  admissions  to  sue  or  defend  any  actions  depending,  Stored  unless 
Sect.   18.  the  judges 

In  all  cases  where  any  defendant  shall,  before  appear-  ^^  fit# 
once,  confess  any  action  or  suit,  or  shall  execute  any  war-  A  stamped 
rant  of  attorney  to  acknowledge  judgment  by  nil  dicit,  £^°fikd  ™ 
nan  sum  informatus,  or  otherwise,  the  attorney  who  shall  judgments  on 
enter  up  any  judgment  thereupon,  shall  previously  deliver  warrant  of 
to  the  proper  officer  a  memorandum  or  minute  of  such  attorney,  or 
cognovit  actionem,  or  warrantof  attorney,  stamped,  un-  confeMlon>  if 
derpainofSl.    Sect.  19.  a^1*"" 

Persons  not   immediately  employed   by  the    parties  Agents. 
themselves  may  charge  the  duties   to  the  attorn  ies  for 
whom  they  act.     Sect.  21. 

Common  appearances  and  common  bail  maybe  filed  Appearance 
by  the  plaintiff  for  the  defendant,  according  to  the  sta-  according  to 
tute;  without  filing  such  memorandum  for  the  defendant.  8tatute0* 
Sect   22.  common  ban. 

But  no  attorney,  after  such  appearance,  or  bail,  ac-  But  no  attor- 
oording  to  the  statute,  shall    have  been  entered,    shall  ney  shall  de- 
plead  or  carry  on  any  further  proceedings  without  such  fend  after  aP" 
memorandum  be  filed  to  defend,  on  pain  of  51.    Sect.  23.  £^^5^°* 

If  any  person  shall  be  added,  by  rule  or  order  of  the  ^thout  the 
court,  it  may  be  lawful  for  the  attorney  for  the  plaiutiff  m^°™dum 
to  sue  out  the  usual  process  against  such  person  so  added,  jf  a  defendant 

be  added. 
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without  a  new  memorandum  or  minute,  by  specifying 
*       in  the  precipe,  that  the  defendant  named  therein  bath 
been  added  thereto  by  rule  or  order.     Sect*  24. 

On  putting  in  The  memorandum  to  be  delivered  to  the  judge's  clerk 
special  bail,  at  the  time  of  putting  in  of  special  bail,  who  is  to  deliver 
the  memor-    the  same  to  the  proper  officer  to  file  bails  within  six  days 

he*  Semi  after  the  end  of  each  term'  who  is  to  **  paid  M" in  the 
to  the  clerk,     pound.     If  he  neglects  to  forfeit  501.     Sect.  25. 

Not  to  extend     This  act  not  to  extend  to  any  suit  wherein  the  debt  of 

to  inferior        damages  shall  not  amount  to  40s.    Sect.  26. 
courts,  under 

40s.  Nor  to  any  suits  carried  on  in  his  majesty's  name,  or  at 

Nor  to  suits  the  instance  of  the  attorney -general,  (save  information  of 

by  attorney,  quo  warranto,  or  where  private  persons  are  interested.) 

general,  «■  Sect.  27. 

cept,  &c 

Penalties.  Penalties  by  this  act  are  to  be  recovered  by  action  of 

debt,  bill,  plaint,  or  information,  in  any  court  of  record 

at  Westminster,  with  full  costs. 

General  issue-     General  issue  to  be  pleaded,  and  defendant,  If  he  have 
a  verdict,  to  have  treble  costs,  or  if  there  be  a  nonsuit 

Sect    29. 

His  privilege       The  privileges  of  an  attorney  only  continue  while  he 

£ntinjjf  ™'  is  *  practising  attorney,  and  while  he  has  the  certificate^ 

JJJJ-^      ^required;   and  therefore  it  was  ruled,  that  an  attorney 

E^ft^rtft?   who  had  not  practised  for  several  years,  might  be  arrested, 

gate.  though  after  the  suing  out  of  the  writ,    and  before  the 

arrest,    he  recommenced  Ms  practice,   and  took  out  a 

certificate.    Brooke  v.  Bryant,  one,  Sfc.  7    Term  Rep. 

25.    Sect.  86. 

May  sue  by  An  attorney  may  sue  by  common  process,  and  endorse 
common  pro-  his  own  name  on  the  copy,  as  the  attorney,  and 'may 
ce88*  afterwards  declare  by  another  attorney.   Jackson  v.  Bar' 

nard,  7  Term  Rep.  85.  Plaintiff  sued  out  an  original,  a 
copy  of  which  he  served  on  defendant,  endorsed  J.  Jack- 
son, in  person.  He  then  declared,  by  his  attorney,  H. 
Rosser,  and  gave  notice  of  declaration  in  the  name  of  J* 
Jackson. — I  never  before  understood  this  to  be  the  prac- 
tice. I  always  understood,  that  if  he  sued  ok  corntnon 
process,  or  by  original,  he  was  obliged  to  sue  by  b,  regular 
attorney. 

He  may  sue        An  attorney,  when  in  prison,  may  sue  by  attachment 
ky**?din*nt  of  privilege  for  a  debt  of  his  own,  notwithstanding  the 
!Jri^nm         statute,  12  &eo.  2.  c  13.  sect.  9.  Kaye,  one,  #e.  v.  Denew, 
7  Term  Rep.  671. 
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•  Where  both  parties  are  attornies  of  the  same  court,  where  both 
the  plaintiff  cannot  hold  the  defendant  to  bail.     If  he  do  are  attornies 
the  Court  will  discharge  the  defendant  out  of  custody,  and  of  the  8ame 
order  all  proceedings  to  be  staid,  without  costs.  NichoUs  3*'  no 
v.  Earl,  8  Term  Rep.  895. 

An  attorney  has  no  privilege  against  a  foreign  attach-  No  privilege 

ment.     Ridge  v.  Hardcasile,  8  Term  Rep.  417.  against  a  fo- 

0  *  reign  attach- 

ment. 

Rules  as  to  future  Admissions,  and  the  new  Acts  of  Par* 
liament  as  to  Contracts  for  Clerks,  and  their  Admis- 
sion, and  taking  out  Certificates. 

It  is  ordered,  that  from  and  after  the  last  day  of  Mi-  Rule  respect- 
chaelmas  term  next  ensuing,  no  attorney  who  shall  be  big  clerks, 
retained  or  employed  as  a  writer,  or  clerk,  by  any  other  and  then- 
attorney  shall,  during  the  time  of  such  employ,   take  or  &*****  admis- 
bave  any  clerk  tinder  articles ;  and  that  no  service  to  any  aon* 
such  attornies  under  articles,  during  the  time  that  such 
attorney  shall  be  so  employed  by  any  other  attorney,  shall 
be  deemed  good  service;  (a)  and  it  is  further  ordered,  that 
from  and  after  the  same  last  day  of  Michaelmas  term,  no 
person  who  shall  enter  into  articles  with  an  attorney  or 


(a)  Mr.  Baldwin,  after  adverting  to  the  above  rule,  The  expdsl- 
desired  the  opinion  of  the  court  upon  the  subject  of  an  *£*  (j£5enf 
articled  clerk  who  had  served  an  attorney  for  three  years,  ^  J§^ 
who  was  a  clerk  to  another  attorney,  whether  the  rule  in 
question  was  intended  to  have  a  retrospective  operation 
with  respect  to  services  already  performed,  or  merely  to 
such  as  were  to  commence  from  the  present  Michaelmas 
term.     The  former  construction  would  press  hard  upon  21  Geo.  2. 
individuals  who  had  already  served  a  great  part  of  their  °- 46*  *  T# 
time  in  this  manner,  under  a  general  persuasion,  warrant- 
ed by  the  common  practice,  that  such  service  was  valid. 
The  court  said,  that  the  rule,  which  was  only  made  in 
conformity  to,  and  in  furtherance  of  the  act  of  parliament, 
could  not  be  limited  in  restraint  of  future  services  of  this 
nature  only ;  for  the  mischief  intended  to  be  remedied,  was 
the  admission  of  improper  persons  as  attornies;  which 
required  as  much  to  be  prevented  now,  as  at  any  future 
time ;  and  tro  hardship  could  be  complained  of,  as  the 
rtile  was  not  itttroductive  of  any  new  regulation,  but 
confirmatory  of  an  old  one.   4  Term  Rep.  492.  Mic.  32 
O.  3. 
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Service  with  attornies,  shall  be  at  liberty  to  serve  the  agent  or  agent* 
the  agent  of  such  attorney  or  attornies,  under  such  articles,  for  a 
longer  time  than  any  one  year  of  his  clerkship  ;  and  that 
any  such  service  to  an  agent  or  agents  beyond  that  time,, 
shall  not  be  deemed  good  service.  And  to  the  intent  that 
better  information  may  be  obtained  touching  the  fitness 
and  qualifications  of  persons  applying  to  be  admitted  at- 
tornies, it  is  further  ordered,  that,  from  and  after  the  said 
last  day  of  Michaelmas  term,  every  person  who  shall  in- 
tend to  apply  for  admission  as  an  attorney  in  this  court, 
and  who  shall  not  have  been  admitted  an  attorney  or 
solicitor  of  any  other  court,  shall  for  the  space  of  one  full 
term,  previous  to  the  term  in  which  such  person  shall 
apply  to  be  admitted,  cause  his  name  and  place  of  abode, 
and  also  the  name  or  names,  and  place  or  places  of  abode, 
of  the  attorney  or  attornies  to  whom  he  shall  have  been 
articled,  written  in  legible  characters,  to  be  affixed  on 
the  outside  of  the  court  of  King's  Bench  in  such  places  as 
b  Vide  the  next  public  notices  are  usually  affixed  b;  and  also  in  some 
ru,e*  conspicuous  place  in  the  chambers  of  each  of  the  judges 

of  this  court,  and  in  the  King's  Bench  office:  and  that  no 
person  who  shall  not  have  regularly  complied  with  this 
order,  shall  in  future  be  admitted  in  attorney  of  (his 
court.     Trin.  Term,  31  Geo.  3. 

By  the  court. 

New  rule  re-^  Whereas,  by  a  rule  made  by  this  court  in  Trinity  term, 
S^^Tri  *n  ^e  ^*s*  7ear  °^  *"s  present  majesty,  it  was  ordered, 
Term^s  Geo.  (amonSs^  other  things,)  that  every  person  who  should  after 
3.     '  '  the  then  next  Michaelmas  term  intend  to  apply  for  admis- 

sion as  an  attorney  in  this  court,  should,  for  the  space 
of  one  full  term  previous  to  the  term  in  which  such  per- 
son  should  apply  to  be  admitted,  cause  his  name  and 
place  of  abode,  and  also  the  name  or  names,  or  place  or 
places  of  abode  of  the  attorney  or  attornies  to  whom  he 
should  have  been  articled,  written  in  legible  characters, 
or  be  affixed  on  the  outside  of  the  court  of  King's  Bench, 
and  also  in  some  conspicuous  place  in  the  chambers  of 
each  of  the  judges  of  this  court,  and  in  the  King's  Bench 
office,  and  that  no  person  who  should  not  have  com- 
plied with  this  or,der,   should  in  future  be  admitted  an 
Instead  of       attorney  of  this  court.  And  whereas,  inconveniences  have 
fixing  up  no-  a"sen  by  the  above  practice,  to  remedy  the  same,  it  i* 
tices,  to  enter  hereby  ordered,  that  every  person  who  shall,  after  the  ex- 
up  name  and   piration  of  this   term,  intend  to  apply  as  above  stated 
Ei    hook"       s^a^  comP*y  w'*h  the  above  in  part  recited  rule,  (except 
at    as  to  fixing  up  his  name  and  place  of  abode  in  the 
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jtidges'  chambers,)    and  shall  instead   thereof,  for  the  each  of  the 
space  of  one  full  term,  previous  to  the  term  in  which  Judge's  chain* 
such  persons  shall  apply  to  be  admitted,  enter,  or  cause  °ers* 
to  be  entered,  in  a  book  to  be  kept  for  that  purpose,  at 
each  of  the  judge's  chambers  of  this  court,  his  name  and 
place  of  abode,  and  also  the  name  and  place  of  abode  of 
the  attorney  or  attornies  to  whom  he  shall  have  been 
articled :  and  that  no  person  who  shall  not  have  com- 
plied with  this  rule,  shall  in  future  be  admitted  an  attor- 
ney. By  the  court. 

The  notice  must  be  entered  the  day  before  the  first 
day  of  the  term,  and  so  must  the  notice  to  be  stuck  up. 

"  Notice  is  hereby  given,  that  A.  B.  of,  «&c.  now  under  The  form  of 
articles  of  clerkship  to  C.  D.  of,  Ac.  attorney  at  law,  the  notice. 
intends  to  apply  next  Easter  term  to  be  admitted  an  at- 
torney of  his  majesty's  court  of  King's  Bench.  Dated  this 
day  of  ,  1817." 

By  stat  84  Geo.  8.  c.  14.    within  the  bills  of  mortality,  After  Feb.  5, 
from  and  after  Feb.  5,  1794,  and  in  every  other  part  of  1794,  within 
England  and  Wales,  after  Feb.  10,  1794,  there  shall  be  the  bills  of 
raised,  Ac.  for  and  in  respect  of  every  contract  in  writing  p0^8^'- 
made  after  the  5th  and    10th  of  Feb.  1794  respective-  JL "other"1 
ly,  whereby  any  person  shall  become  bound  to  serve  as  a  part  of  Eng- 
clerk  in  order  to  his  admission  as  a  solicitor,  or  attorney  land  the  fol- 
in  any  of  the  courts  of  law  or  equity  ,m  pursuance  of  the  lowing  stamp 
laws  now  in  force  for  regulation  of  solicitors  and  attornies,  p^L*  to 
the  new  and  additional  rates  and  duties  following,   over 
and  above  all  other  rates,  fyc.  payable  by  law,  upon  or  in 
respect  of  the  same,  (that  is  to  say,)  For  and  upon  every  For  every 
piece  of  vellum  or  parchment,  or  sheet  or  piece  of  paper,  con  ract  as  a 
on  which  shall  be  engrossed,  printed,  or  written,  any  such  c       hi  any 
contract  made,  whereby  any  person  is  or  shall  become  w"^t^S^" 
bound  to  serve  as  a  clerk  as  aforesaid,  in  order  to  his  ad- 
mission as  a  solicitor  or  attorney,  in  any  of  his  majesty's 
courts  at    Westminster,  there  shall  be  charged  a  stamp 
duty  of  1001.     And  in  order  to  his  admission  as  a  soli-  Great  sessions 
citor  or  attorney  in  any  of  the  courts  of  great  sessions  in  jj1  ^^e9\  ** 
Wales,  or  in  the  counties  palatine  of  Chester,  Lancaster,  ^he^^the*** 
or  Durham,  or  in  any  court  of  record  in  England,  holding  debt  shall 
pleas   to  the  amount  of  40*.  and  not  in  any  of  the  said  amount  to 
courts  atoWestminster,  there  shall  be  charged  a  stamp  duty  408-  **>!• 
of *60L  Sect  1. 

And  no  person  who  is  or  shall  be  bound  to  serve  as  a  No  clerk 
clerk  after  the  said  days,  shall  be  admitted  to  be  a  soli-  ■hall  he  ad- 
citor  or  attorney,  unless  the  indenture  or  other  writing  con-  \^^  {{£" 
tuning  juch  contract,   stamped  according  to   this  act,  denture  be 
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enrolled  with  shall  be  enrolled  or  registered  with  the  proper  officer  of 
an  affidavit  the  court,  to  be  appointed  for  that  purpose,  in  the  court 
Wit*th«i&n.  herein  such  person  shall  propose  to  be  afterwards  ad- 
111011    '  mitted  a  solicitor  or  attorney  by  virtue  of  his  service 

under  such  contract,  together  with  an  affidavit  of  the 
time  of  the  execution  of  such  contract  by  such  clerk  ;  and 
in  case  the  same  shall  not  be  so  enrolled  or  registered 
within  six  months  after  execution  thereof %  together  with 
such  affidavit  of  the  time  of  the  execution  qfsuch  eontraett 
then  the  service  of  such  clerk,  under  such  indenture  or 
writing,  shall  be  deemed  to  commence  from  the  time  of 
such  enrolment^  or  registry,  only,  and  not  from  the  exe- 
cution of  such  indenture  or  writing.  Sect.  2. 

Every  such  That  every  person  to  be  admitted  a  solicitor,  or  attorney* 

derk,  previous  in  any  of  the  said  courts  by  virtue  of  any  such  contract 

^r^ttedto     made  afteT  thC  5th   Md  10th   °f  Feb-  1794>  reap*^™1?' 

practice,  shall  an^  s6™0*  under  the  same,  before  he  shall  be   permit- 
make  an  affi-  ted  to  practise  as  a  solicitor  or  attorney  in  such  court,  or  to 
davit  of  the     be  enrolled  or  registered  therein,  shall  make  an  affidavit 
payment  of     of  the  due  payment  of  the  duty  imposed,  and  shall  assert 
the  duty,  &c  in  mcfa  affidavit  the4 sum  paid  in  respect  thereof,  and  shall 
also  specify  the  name  and  place  of  abode  of  the  person, 
dec.  with  whom  such  contract  of  service  was  entered  into, 
the  time  of  the  execution  thereof,  and  the  time  of  enroll- 
ing or  registering  the  same;  and  in  case  such  person 
shall  have  been  previously  admitted  a  solicitor  or  attorney 
in  some  other  court,  shall  also  specify  in  such  affidavit 
the  court  in  which  he  has  been  so  admitted,  and  the  time 
of  his  admission  therein;  and  shall  cause  the  same  to  be 
duly  filed  in  the  court  in  which  he  proposes  to  be  so  ad- 
mitted a  solicitor  or  attorney,  with  the  proper  officer  (for 
receiving  such  affidavits ;)  and  every  such  affidavit  shall 
be  produced  and  read  in  the  court  in  which  such  person 
shall  be  admitted  a  solicitor  or  attorney,  before  he  shall 
be  enrolled  or  registered  therein.  Sect.  3. 

Ifanypenen  That  in  case  any  person  other  than  such  person  who 
not  admitted  gnaji  have  been  admitted  an  attorney  or  solicitor  in  one  of 
jJ^JS  ^  ***  the  courts  of  great  sessions  in  Wales,  Chester,  Lancaster, 
great  sessions,  or  Durham,  or  other  courts  of  record  in  England,  where 
&c.  by  virtue  attornies  have  been  customarily  admitted  by  virtue  of  ft 
of  a  contract  contract  made  before  the  5th  and  10th  of  Feb.  1794,  and 
S^h!*!*  a  serv*ce  *n  pursuance,  or  who  shall  have  been  admitted  a 
mentioned*  solicitor  in  one  of  the  said  courts  of  great  sessions,  or  of 
shall  ki  his  *ne  said  counties  palatine,  or  some  other  inferior  court 
own  or  ano*  of  equity  in  England,  by  virtue  of  a  like  contract  and 
ther  name,      service,  according  to  the  directions  of  the  several  *&** 
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thai),  in  his  own  name,  or  in  the  name  of  any  other  per*  sue  out  anv 
son,  sue  out  any  writ  or  process,  or  prosecute  or  defend  *J>t,  &c  m 
any  suits,  in  any  of  the  courts  at  Westminster,  for  or  in  we*nrin*to 
expectation'  of  any  gain,  Ac.  without  being  admitted  without  being 
and  enrolled  an  attorney  or  solicitor  in  one  of  the   said  admitted  in 
oeurts  at  Westminster,  such  person,  &c.  shall  forfeit  1001.  one  of  them, 
with  full  costs  ;  one  moiety  to  the  king,  the  other  to  the  ^  forfeits 
informer,  to  be  recovered  by  action  of  debt,  bill,  plaint, 
suit,  or  information,  in  any  of  the  courts  of   record  at 
Westminster,  wherein  no  protection,  wager  of  law,  nor 
more  than  one  imparlance  shall  be  allowed :  and  such 
person  is  hereby  also  made  incapable  to  maintain  or  pro* 
secute  any  action  or  suit  in  any  court  of  law  or  equity, 
for  any  fee,  reward,  or  disbursements  on  account  of  pro- 
secuting, carrying  on,  or  defending  any  such  action,  suit 
or  proceeding.  Sect  4. 

That  any  person  who  shall  have  been  admitted  in  any  Persons  ad- 
court  at  Westminster  by  virtue  of  such  contract,  and  shall  mitted  in  any 
have  paid  the  duty  of  1001.  may  be  admitted  in  all  or  ^£*  who 
any  of  the  courts  before  mentioned,  without  payment  of  &£\  ^ve 
say  further  duty.    Sect.  5.    Subject  to  all  and  every  the  paid  the  100L 
provisions  prescribed  by  law  with  relation  to  the  admis-  may  be  ad- 

sion  of  solicitors  and  attornies  in  such  courts  respectively  mjttedin  any 
v  *      xi  ...        .  *  *  other  court 

before  the  passing  this  act.  without  ^ 

Also  that  any  person  who  shall  be  admitted  in  any  of  ther  duty, 
the  courts  of  great  sessions,  or  counties  palatine,  or  in  any  Afl  also  per- 
inferior  court,  by  virtue  of  such  contract,  and  who  shall  j£™  ^J^ 
have  paid  the  duty  of  601.  may  be  admitted  in  all  or  any  0f  £reat  aes- 
of  the  courts  aforesaid,  (except  the  courts  at  Westminster,)  dons,  &c  who 
without  payment  of  any  further  duty.    Sect.  6.    Subject  shall  have 
to  the  like  regulations.  KoWet^7 

That  any  person  who  shall  have  been  admitted  a  soli-  ceptthecouru 
citor,  or  attorney,  in  any  of  the  courts  aforesaid,  by  vir-  !£jf e8tmhl" 
tue  of  any   contract  bond  fide  made,  and  of  his  service  p   ''      , 
Tinder  the  same,  actually  commenced  before  the  5th  and  mitted  in  any 
10th  Feb.  1794,  may  be  admitted  *  solicitor,  or  attorney,  of  the  courts 
in  all  or  any  other  of  the  courts  aforesaid,  without  pay-  aforesaid  by 
wentofany  stamp  duty  by  this  act  imposed,  in  such  man-  virtue  ^S?11" 
ner,  and  subject  to  such  regulations  as  he  might  have  2^^  t^ 
been  admitted  therein  before  this  act.  Sect.  7.  days  before 

mentioned,  may  he  admitted  in  any  other  of  them  without  further  duty. 

If  aay  person  having  been  articled  to  any  attorney  or  Articled 
solicitor, /or  five  years,  and  having  duly  paid  the  duty  by  de^  having 
this  act  imposed,  (in  case  such  articles  should  have  been  5^J^t^ty* 
<*t*rtdwto  after  ike  5th  or  1  Oth  of  Feb.  1  Irrespectively,)  subject  to  any 
shall,  on  the  event  of  such  attorney  or  solicitor  dying  or  duty  for  new 
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contracts  with  having  off  his  practice,  or  of  such  articles  beingcancelied 
other  master  or  discharged,  or  on  any  other  event,  before  the  expira- 
tion of  such  term  of  five  years,  enter  into  any  subsequent 
contract  with  any  other  attorney  or  solicitor,  to  serve  him 
as  his  clerk,  for  the  residue  of  the  said  five  years,  such 
last  contract  shall  not  be  subject  to  or  chargeable  with 
any  of  the* duties  by  this  act  imposed*  Sect.  8. 

^tr^cteb^d      That  all  vellum,  <&c.  liable  to  said  duties,  shall,  before 
to^stunped.  8ame  be  engrossed,   be  brought  to  the  office  and  duly 
"  stamped.  Sect.  10. 

But  only  one       But  when  any  such  contract  shall  be  made  by  inden- 
part  need  be    tures  of  different  parts,  it  shall  be  sufficient  to  stamp  one 
^T  ^t^:lf5lp^,  port  only,  and  the  commissioners  shall  provide  one  other 
cate  shrill*"  sta™P»  to  be  put  on  the  duplicate,  which  shall  not  have 
•tamped  after  been  so  stamped,  and  cause  such  other  part  to  be  stamp- 
execution,  on  ed,  on  sufficient  proof  being  made  to  their  satisfaction  of 
proof  of  pay-  the  payment  of  the  duties  at  any  time  after  the  execution, 
ment  of  duty,  ^j^  gtamp  is  to  be  distinguishable  from  any  other  stamp 
used  by  them  by  virtue  of  this  or  any  other  act:  and 
every  such  other  part  stamped  as  aforesaid,  shall  be  as 
available  in  the  law,  and  of  the  like  force,  as  if  same  had 
been  stamped  before  the  engrossing,  &c.  Sect.  11. 

Usual  allow-       ^e  usua'  allowance  is  to  be  made  on  present  payment, 
ance.  as  by  any  former  law.  Sect  12. 

The  powers  of  former  acts  relating  to  stamp  duties  to 
extend  to  this  act.  Sect.  51. 

From  1st  Nov.      By  8 tat.  87  Geo.  3.  c.  90.'  reciting  the  title  of  the  act 
,  1797,  every     25  Geo.  8.  c.  80.  and  for  avoiding  frauds,  it  is  enacted, 

fe^courta'    <hat  after  the    lst   NoV'    1797,  eVery   Person  admitted» 
at  Westmin-   sworn>  enrolled,  or  registered  a  solicitor,  attorney,  Ac. 

iter,  and  cer-  in  any  of  his  majesty's  courts  at  Westminster,  <fcc.  shall 
tain  other  annually,  between  the  lst  November,  and  the  end  of 
courts,  shall  Michaelmas  Term,  then  next,  during  such  time  as  he 
NcT^and^e  6^a^  continue  so  *°  practice  in  any  of  the  said  courts, 
'  end  of  Mich.  or  before  such  persons  shall  commence,  carry  on,  or  de- 
term  annually  fend,  any  action  or  suit,  or  any  proceedings  whatsoever  in 
deliver  at  the  any  of  the  said  courts,  deliver  in  to  the  commissioners 
bead  office       appointed  to  manage  the  duties  on  stamped  vellum,  Ac. 

^/^Jfo?.,*  or  to  their  officer  appointed  by  them,  at  the  head  office 
note,  contain-  ....rr  J  9  .         .  . 

ing  his  name  of  stamps,  in  Middlesex,  a  paper,  or  note,  in  writing, 
and  abode,  in  containing  the  name'  and  usual  place  of  residence  of  such 
order  to  obtain  person:  and  upon  payment  of  the  duties  by  the  said  act 
acertificate.  imposed;  according  to  the  place  of  his  residence  describ- 
ed in  such  paper  or  note,  in  writing,  every  such  person 
shall  be  entitled  to  a  certificate  duly  stamped,  to  denote 
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the  pay  meat  of  the  duty,  &c.  which  certificate  the  com- 
missioners, or  person  appointed,  shall  cause  to  be  imme- 
diately issued,  under  the  hand  and  name  of  the  proper 
officer,  in  such  form  as  the  commissioners  shall  devise. 
Sect.  26. 

By  64  Geo.  3.  c.  144.  it  is  enacted  that  in  future  the  When  certi- 
certificates  for  attornies,  &c.  shall  be  annually  taken  out  fi<»tes  to  be 
between  the  15th  Nov.  and  the  16th  Dec.  in  each  year,  taketl0^ 
and  that  all  such  certificates  shall  in  future  expire  on  the 
15th  Nov. 

Every  such  certificate  shall  be  entered  in  one  of  the  ^^^^  *° 
courts  in  which  the  person  described  shall,  be  admit-  wi1j1  the  pro- 
ted,  enrolled,  sworn  or  registered,  with   the  respective  per  officer  of 
officers  of  the  said  courts  appointed,  within  the  time  pre-  the  court,  who 
.scribed,  or  before  such  person  shall  be  permitted  to  prac-  *****  ^fJ; 
'tice  as  aforesaid.     The  officer  to  enter  same,  on  payment  c*t^m 
of  Is.  and  the  books  may  be  inspected  gratis.  Sect.  27. 

After  1st  Nov.  1797,  if  any  person  shall,  in  his  own  Pe^z£f 
name,  or  in  the  name  of  any  other  person  or  persons,  sue  1^2^.1797 
out  any  writ  of  process,  or  commence,  prosecute,  carry  without  en- 
on»  or  defend  any  action  or  suit,  or  any  proceedings  in  tering  it,  or 
any  of  the  courts  aforesaid,  for  fee  or  reward,  or  shall  f°r  deliverfawf 
do  any  act  in  any  of  the  said  courts  as  an  attorney,  solici-  "*  V1*0*  °L 

residence  con* 

tor,  &c.  without  obtaining  a  certificate  in  manner  direct-  trary  to  the 
ed,  or  without  entering  same  in  one  of  the  courts  afore-  directions' of 
said,  wherein  such  person  shall  be  admitted,  enrolled,  <fcc.  25  Geo.  3. 
or  shall  deliver  in  to  any  person  at  the  said  head  office,  °-  30- 
any  account,  containing  a  place  of  residence,  as  the  place 
of  his  residence,  contrary  to  25  Geo.  3.  c.  80,  with  intent  Forfeit  50L 
to  evade  the  payment  of  the  higher  duties  of  51.  every  and  made  in- 
luch  person  shall  for  every  such  offence  forfeit  501.  and  capable  of 
shall  be  made  incapable  to  maintain  or  prosecute  any  ac-  j^JJjJL^f  j^y 
tion  or  suit  in  any  court  of  law  or  equity,  for  the  recover-  f^  Gn  that 
ingofany  fee,  Ac.  on  account  of  prosecuting  or  defending  account 
any  action,  &c.  or  having  prosecuted,  carried  on,  or  de-* 
fended  any  action,  Ac.  or  any  matter  or  thing  relating 
thereto,  without  such  certificate  as  aforesaid.  Sect.  30. 
See  Edmondson,  qui  tarn,  v.  Davis,  4  Esp.  Rep.  N.  P.  14. 

Every  person  admitted,  Ac.   who  after  the   1st  Nov.  From  Nov.  1, 
shall  neglect  to  obtain    his  certificate  thereof,  for  one  179J,^f80^ 
whole  year,  shall  be  thenceforth  incapable  of  practising  obtain  c*rtifi- 
in  his  own  name,  or  in  the  name  of  any  other  person  in  catesfor  a 
any  of  the  said  courts,  by  virtue  of  such  admission,  &c.  year,  are  ren- 
And  the  admission,  Ac.  of  such  person  in  any  of  the  said  ?ffe|]Lincapji" 
courts,  shall  be  from  thenceforth  null  and  void,  provided  r~  .  j^S^T 
that  nothing  herein  oontained,    shall  be  construed    to  JL  be  rewS- 
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imttedonoay-  prevent  any  of  the  said  courts  from  re-admitting  any  sucl* 
ment  of  tic    person,   on  payment,  to  the  said  commissioners,  of  the 

penal?*    *  y  acc|iue^  since  ^e  expiration  of  the  last  certificate 

™        '  obtained  by  such  person,  and  such  further  sum  of  money, 

by  way  of  penalty,  as  the  said  court  shall  think  fit  to 
order  and  direct  Provided,  also,  that  nothing  hereinbe- 
fore contained,  shall  be  construed  to  include  within  the 
regulations  of  this  act,  respecting  such  persons  as  last 
aforesaid,  any  person  who  is  exempted  by  the  provisions 
of  the  said  act  of  the  25th  year  aforesaid,  from  the  pay- 
ment of  the  duty  imposed  thereby. 

Limitation  of     Actions  to  be  brought   in  six  calendar  months   cifter 

action*.  fact  committed;  and  to  be  brought  into  the  county  where 

General  issue  cau8e  of  action  shall  arise,  and  not  elsewhere:  and  defen- 

*  dant  may  plead  the  general  issue,  and  if  found  not  -guilty, 

to  have  treble  costs. 

The  duties  By  stat.  55  Geo.  3.  c.  184.  articles  or  contract  whereby 

payable  upon  any  person  shall  become  bound,  as  a  clerk,  in  order  to 

ekrksbJp  ad-  *"s  Amission  as  a  solicitor,  or  attorney,  in  pursuance  of 

mittance,'  and  *aws  now    in   force  in  any  of  his  majesty's  courts  at 

certificates^  Westminster  to  have  a  duty  of                         j£120  »  0    {► 

In  Wales,  Chester,  Lancaster,  or  Durham, 
or  other  court  of  record  in  England, 
holding  pleas  amounting  to  40s.  not  being 
in  any  of  the  courts  of  Westminster  60    0    0 

And  for  any  counterpart  or  d  uplicate  thereof      116    0 

New  articles,  or  contract,  on  the  death  of 
any  former  master,  or  for  any  other  cause       1  15     0 

And  for  any  counterpart  or  duplicate  thereof      1  15    0 

Admittance  of  any  attorney,  &c.  in  any 
court  whatsoever  in  England  -  25    0    0 

Certificates  taken  by  any  solicitor,  attorney, 
&c.  within  London  and  Westminster,  or 
within  the  limits  of  the  2d.  post,  or  with" 
in  the  city  of  Edinburgh,  if  he  has  not 
been  admitted  three  years,  yearly 

If  he  has  been  admitted  three  years  or  more 

In  any  other  part  of  Cheat  Britain,  out  of 
the  limits  above  mentioned,  if  aot  been 
admitted  three  years        - 

If  admitted  three  years  or  more 

Special  pleaders,  draftsmen  in  any  court  of 
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Equity,  or  conveyancer,  in  London  or 
h  estminster,  or  within  the  limits  of  the 
2d.  post,  or  city,  or  shire  of  Edinburgh, 
are  to  pay  for  a  certificate  yearly        -     £12    0    0 

In  any  other  part  of  Great  Britain  -        8    0    0 

Every  person  ( except  Serjeants  atla  w,  barris- 
ters, solicitors,  attornies,  notaries,  proc- 
tors, agents,  or  procurators,  having  ob- 
tained regular  certificates;  and  special 
pleaders,  draftsmen  in  equity,  and  con- 
veyancers, being  members  of  one  of  the 
four  inns  of  court,  and  having  taken  out 
the  certificates;  and  except  persons 
solely  employed  to  engross  things  not 
drawn  by  themselves;  aud  except  public 
officers,  drawing  official  instruments} 
shall  forfeit  501.  But  not  to  prevent 
persons  drawing  any  will,  of  any  agree- 
ment, not  under  seal,  or  any  letter  of 
attorney. 

Attornies  in  the  country  eiriploy  agents  in  town  to  Attornies  la 
prosecute  and  defend  suits ;  therefor^,  where  country  at-  the  country 
tornies  are  concerned  as  principal*,  all  declarations,  em^7}DS 
pleas,  and  other  proceedings,  should  not  be  delivered  and  town.8"1 
carried  on  in  the  country,  but  by  the  agents  in  town. 

In  Griffith  v.  WiUiams,  1  Term  Rep.  711.  Mr   Justice  Mr.  J.  Bullets 
Buller  (who  has  experienced  in  practice  more  than  any  °PJnion* 
other  judge  I  remember)  said,  that  where  there  was  an 
agent  in  town,  aU  notices  are  given  to  him,  and  are  not 
sent  into  the  country.    And  this  court  has  held,  that  a  Now  held  that 
notice  of  inquiry  is  to  be  given  to  the  agent  in  town;  i^?^  °^Xm 
and  further  said,  this  is  to  be  the  rule  in  future.    Hayes  ^n  to  the 
v.  Perkins,  3  East.  668.  agent  in  town. 

A  notice  of  set-off  must  be  delivered  to  the  agent  in 
town.    See  Pract.  Reg.  C.  P.  280.  Taylor  v.  Law  son. 

But  if  there  be  no  agent  in  town,  and  a  plea  be  filed 
with  the  country  attorney's  name  to  it,  a  demand.  q£  plea 
must  be  made  on  him.  Mead  v.  Brown,  Pract  Reg,  280. 

I  dk>  not  remember  these  matters  disputed  before,  but  I 
should  hope  that  the  courts  will  make  a  rule  for  this 
purpose,  and  order  that  all  country  attornies  should 
employ  agents  in  town,  in  all  actions  to  be  commenced,  or 
causes  depending ;  and  also  in  all  causes  to  be  defended. 

If  the  agent  of  the  plaintiffs  attorney  gives  the  agent  Time  to  plead* 

F  2 
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for  the  defendant  time  to  plead,  the  country  attorney 
cannot  sign  judgment  till  that  time  be  expired. 

Notice  of  Notice  of  trial  must  be  given  in  town ;  but  a  counter- 

trial*  ~  mand  may  be  given  in  the  country. 

No  under-  "  That-  no  sheriff,  sheriffs  clerk,  receiver,  nor  sheriffs 

sheriff  or  "  bailiff,  be  attorney  in  the  king's'  courts,  during  the 
clerk,  &c       "  time  that  he  is  in  office  with  any  such  sheriff."     Stat. 

1  H.  5.  c.  4. 

Attornies  lia-  Attornies  are  liaole  to  be  punished  in  a  summary  way, 
bletobepu-  either  by  attachment,  or  having' their  names  struck  out 
nisfied  in  a  of  the  roll  for  mal-practice,  attended  with  fraud  and  cor- 
summary  ruption,  and  committed  against  the  obvious  rules  of 
way*  justice  and  common   honesty;  but  the  court  will  not 

easily  be  prevailed  on  to  proceed  in  this  manner,  if  it 
appears  that  the  matter  complained  of  was  rather  owing 
to  neglect  or  accident,  than  design:  or  if  the  party  in- 
jured has  other  remedy  by  act  of  parliament,  or  action  at 
law.     12  Mod.  251,  318.  440.  583.  657.    4  Mod.  367. 

Lord  Mans-  In  the  case  of  Pitt  v.  Yalden,  Lord  Mansfield  said,  that 
field's  opinion  part  of  the  profession  which  is  carried  on  by  attornits, 
of  the  profes-  js  nberai  and  reputable,  as  well  as  useful  to  the  public, 
they  conduct  w^en  ^e7  conduct  themselves  with  honour  and  integrity, 
themselves  a&d  they  ought  to  be  protected  when  they  act  to  the 
with  honour  best  of  their  skill  and  knowledge.  But  every  man  is  liable 
and  integrity,  to  error;  and  I  should  be  sorry  that  it  should  be  taken 

for  granted,  that  an  attorney  is  answerable  for  every  error 
ormistake,&ndto  be  punished  for  it  by  being  charged  with 
the  debt  which  he  was  employed  to  recover  for  his  client, 
from  the  person  who  stands  indebted  to  him.  A  counsel 
may  mistake,  as  well  as  an  attorney.  Yet  no  one  will  say 
that  a  counsel  who  has  been  mistaken  shall  be  charged 
with  the  debt.  The  counsel,  indeed,  is  honorary  in  his 
advice,  and  does  not  demand  a  fee ;  the  attorney  may 
demand  a  compensation.  But  neither  of  them  ought  to 
be  charged  with  the  debt  for  a.  mistake.  Not  only  counsel, 
but  judge  may  differ,  or  doubt,  or  take  time  to  consider. 
Therefore  an  attorney  ought  not  to  be  liable,  in  cases  of 
reasonable  doubt.  4  Burr.  2061. 

Lord  Ch.  J.  WUmot  told  Lord  Mansfield  in  the  caseof 
Russelv.  Stewart in  C.  P.  (called  Palmer's  case)  that  at  the 
setting  out  of  the  cause,  he  thought  it  very  hard,  and  not 
at  all  reasonable,  that  an  attorney  should  be  made  an- 
swerable for  the  debt,  upon  account  of  a  mere  involun- 
tary 9  undesigned  mistake,  in  a  nice  point  of  practice^ih. 
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3063.  and  he  charged  the  jury  upon  the  foot  of  a  culpa- 
ble negligence. 

Lord  Mansfield  resigned  his  office  the  4th  June,  1788, 
*  greatly  regretted  by  the  bar,  and  by  the  attornies  in  par- 
ticular, whom  he  always  treated  in  the  most  courteous 
manner. 

The  ease  and  temper  with  which  his  Lordship  admi- 
nistered justice,  and  the  unquestionable  impartiality  of 
his  decisions,  had  rendered  him  dear  to  every  rank  of  the 
profession,  and  had  placed  his  integrity  beyond  the  reach 
of  malevolence. 

The  powers  of  his  mind  were  vast  and  comprehensive; 
his  judgment  was  penetrating,  and  finely  illumined  by  a 
quick  and  brilliant  imagination  ;  his  mode  of  reasoning 
was  nervous  and  convincing ;  and  he  displayed  a  sub- 
tlety of  disquisition,  and  a  depth  of  argument  that  could 
be  equalled  only  by  his  eloquence. 

Where  an  attorney  is  charged,  by  affidavit,  with  any  ff  an  attorney 
fraud  or  mal-practice  in  his  profession,  contrary  to  the  being  required 
obvious  rules  of  justice  and  common  honesty,  the  court,  to*"8^^ 
on  motion,  will  order  him  to  answer  the  matters  of  the  Affidavit  deny 
affidavit;  and,  in  general,  if  he  positively  deny  the  mal-  the  charge,  the 
practices   imputed  to  him,  they  will  dismiss  the  com-  court  wffl  dia- 

plaint ;  but  otherwise  they  will  grant  an  attachment.  mis8  the  com- 

plaint. 

In  the  case  of  Crossky,  and  others,  attornies,  they  But  if  he 
were  called  on  to  answer  the  matters  of  certain  affidavits,  awear  in  ex- 
imputing  mal-practices  to  them,  who  denied  the  charges  culpetion  to 
positively  and  pointedly,  it  was  insisted  that  the  rule  ^^ 
must  be  discharged.     But  the  court  were  of  opinion,  that  wiD  grant  the 
it  was  sufficient  to  answer  the  charge  in  direct  terms,  for  attachment* 
that  if  the  story  represented  by  the  defendants  were  not 
credible,  an  attachment  must  be  granted  against  them. 
The  story  told  by  these  defendants  appearing  to  the  court 
highly  incredible,  an  attachment  was  granted.  6  Term 
Rep.  701. 

They  are  also  liable  to  be  punished  for  base  and  unfair  Also  for  base 
dealings  towards  their  clients  in  the  way  of  business,  as  ^^i^fdr 
for  protracting  suits  by  little  shifts  and  devices,  and  put-         ^ 
ting  the  parties  to  unnecessary  expence  in  order  to  raise 
their  bills ;  or  demanding  fees  for  business  that  was  never 
done ;  or  for  refusing  to  deliver  up  their  client's  writings 
with  which  they  had  been  intrusted  in  the  way  of  busi- 
ness ;  or  money  which  has  been  recovered  and  received 
by  them  to  their  clients  use,  and  for  other  such  like  gross 
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And  palpable    abuse.       2  Haw.  PL  of  the  Cr.   144* 

8  Mod.  $06.     \2  Mod.  516. 

Name  set  An  attorney's  name  to  the  process  being  set  thereto 

without  au-     without  his  authority \  proceedings  are  set  aside.  Oppen** 
thority.        *  heim9  qui  tam,  v.  Harrison,  1  Burr.  20. 

Cannot  be  bail  An  attorney  cannot  be  bail.  Dougl.  465.  Nor  his 
except  incri-  c|erk>  467  Butin  a  criminal  case,  attorney  for  defendant 
ffliDai  cases.  »»  n  •»  • » 

may.     Rex  v.  Bowes,  ibid. 

Cannot  be  let-      At  attorney  cannot  be  lessee  in  ejectment.  Dougl.  466 . 


Constable.  An  attorney  is  not  compellable  to  serve  as  constable* 

Dougl.  358, 

for  not  ^  *^n  action  l*es  against  an  attorney  for  neglecting  to 

charging  in  charge  a  person  in  execution  at  his  client's  suit,  according 
execution.        to  a  rule  of  court;  3  Wits.  325.   but  the  court  will  not 

proceed  against  him  for  it  in  a  summary  way.  4  Burr, 

2060. 

SSf11  ***  "k*  ^a  man  ^a^  a  J°*n^  cause  °'  action  against  two,  one 
aire^^8y      an  attorney,  and  the  other  not,  he  must  arrest  both,    and 

declare  against  them  as  in  custody  of  the  marshal.  2  Salfc. 

£44.     2  Lev.  129. 

Attorney's  Lien  for  Costs. 

May  detain         ^n  attorney  or  solicitor,  having  fees  due  to  him,  may 

writings,  cVc   detain  writings  until  his  just  fees  are  paid;  Dougl.  104.; 

nntU  paid.       but  if  there  are  none  due  to  him,  the  court  on  motion, 

will  compel  the  delivery  of  them.     1    Lill.  148.     But  he 

cannot  detain  writings  that  are  delivered  upon  special 

trust,  for  the  money  due  to  him  in   that  very  business, 

Mod.  Cas*  L.  and  £q.  306. 

An  attorney         An  attorney  has  a  lien  on  the  money  recovered  by  his 

Jim  a  lien  on     c]\ent^   for  bis  bill   of  costs:  if  the  money  come  to  his 

recovered^for    bands,  he  may  retain  to  the  amount  of  his  bill.     He  may 

his  bill  of        stop  in  transitu^  if  he  can  lay  hold  of  it ;  if  he  apply  to 

coat*  the  court,   they  will  prevent  its  being  paid  over  till   his 

demand  is  satisfied.  If  the  attorney  gave  notice  to  the 
defendant  not  to  pay  till  his  bill  be  discharged,  a  pay- 
ment by  the  defendant,  after  such  notice,  would  be  in 
his  own  wrong,  and  like  paying  a  debt  which  has  been 
assigned  after  notice.     Welch  v.  Hole,  Dougl.  238. 

If  notice  is  A  verdict  was  given  for  201.  and  error  brought:  the 

given  not  to  plaintiff  compromised  with  defendant  for  ten  guineas  for 

to  ttedient!*  ^e  ^e^  an  COste  (a'ter  ^e  **ad  been  in  5*°*  *°r  tw0 
£e,  years) ;  a  motion  was  made  for  a  rule  to  shew  cause  why 

the  defendant  should  not  pay  the  plaintiff's  attorney5? 
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kill ;  but  it  was  discharged,  because  the  application  went 
to  the  extent  of  controverting  the  validity  of  a  payment 
of  the  whole  debt  and  costs  to  a  plaintiff  without  the 
privity  of  his  attorney ;  and  it  would  be  too  much  to  say 
that  a  defendant  shall  not  transact  the  business  of  a  cause  4 
with  the  plaintiff  himself,  in  a  case  where  there  has  been 
no  notice  not  to  do  so  from  the  attorney,  either  express 
or  implied.     Dougl.  Rep.  288.   Welch  v.  Hole. 

The  master  awarded  a  certain  sum  to  be  paid  to  the  If  defendant'* 
plaintiff  with  costs,  which  plaintiff  threatened  to  take  attorney  pay 
execution  for,  unless  paid.     The  defendant's  attornies,  *{je  P1?^ 
after  notice  from  plaintiff's  attornies  not  to  pay  it,  because  ^tTafteTno- 
their  bill  was  not  satisfied,  paid  the  whole  to  the  plaintiff  tice  not  to  do 
himself.     Plaintiff's  attornies  applied  for  and  obtained  a  so  till  he  has 
rule  to  shew  cause  why  it  should  not  be  referred  to  the  been  sat*6**  ■ 
master,   to  see  what  lien  the  plaintiffs  attornies    had  Jj^j^J" 
upon   the  debt  and  costs  recovered  in  this  action,   as  Jo^pay  over* 
against  plaintiff  himself,  and  why  defendant's  attornies  again  to  the 
should  not  pay  over  that  sum  to  the  plaintiffs  attornies.  latter  the 
Lard  Kenyan :  The  principle  by  which  this  application  {5™°™*  of  *&* 
is  to  be  decided  was  settled  long  ago,  namely,  "  that  the  a^t^dwsu 
"  party  should  not  run  away  with  the  fruits  of  the  cause,  of  the  suit 
u  without  satisfying  the  legal  demands  of  his  attorney," 
by  whose   industry,    and  in  many  instances  at  whose 
expence,    those  fruits  are  obtained,     If  the  money  had 
been  paid   over  before  notice  of  his  lien,  it  would  have 
been  good  ;  but  here  the  payment  was  made  in  violation 
of  the  notice.     Read  v.  JJupper,  6  Term    Rep.    861, 
Rule  absolute. 

In  Welch  v.  Hole,  Lord  Mansfield  compared  this  to 
the  case  of  an  assignment  of  a  chose  in  action,  which 
indeed,  in  legal  strictness,  cannot  be  done;  but  still 
according  to  the  rules  of  equity  and  honest  dealing,  if 
the  assignee  give  notice  to  the  debtor  of  such  assignment, 
he  shall  not  afterwards  be  suffered  to  avail  himself  of  a 
payment  to  the  principal  in  fraud  of  such  notice.  Vide 
Mtic&ell  v.  Oldfidd,  4  Term  Rep.  105.  3  Atk.  720. 
Turwin  v.  Gibson,  Doug.  $d  ed.  238,  Griffin  v.  Eyles, 
1  H.  Black.  Rep.  122. 

Attornies,  and  solicitors,  have  a  lien  on  all  papers  in  if  a.  recover 
their  hands,  and  judgments  recovered  for  their  costs ;  against  C,  mi 
and  in  Chancery  they  are  entitled  to  retain  title-deeds  for  c-  1^C0Yf[ 
that  purpose.     In  this  action  the  plaintiff  recovered  a  ^f  ct\rt 
judgment  against  the    defendant  for  1821.   10s.      The  wm  permit 
defendant    having  also    recovered    in   another    action  C.  on  motion^ 
against  this  plaintiff  and  another ;  on  a  rule  to  shew  to  Bet  off  tl* 
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damages  cause  "  why  the  debt  and  costs  in  the  latter  should  not  h* 

which  he  has  «  set  off  against  the  judgment  in  the  former  action,"  the 
reC^sTth  court  he^  it  right  that  the  attorney  in  this  case  should  be 
^iued  b^  satisfied  for  his  costs  before  the  defendant  was  allowed  to 
A,  on  his  im-  ♦make  the  set-off.  And  Buller,  J.  said,  when  the  advene 
dertaking  that  party,  against  whom  a  judgment  has  been  obtained, 
the  bill  of  A's  applies  to  get  rid  of  that  judgment,  the  court  will  take 

SSKSon  care  that  the  attoraey'8  biU  is  satisfied.  Rule  absolute, 
shall  be  satis-  "  oh  defendant  Undertaking  to  pay  the  bill,  and  on  his 
fled,  he  hav-    "  entering  a  remittitur  in  the  cause  in  which  this  de- 

\ag  a  lien  on  «  fendant  was  plaintiff."  Mitchell  v.  Oldfield,  4  Term 
the  judgment    Rep%  l24. 

for  his  costs.         •*'    .  .  ^  , 

If  there  be  This  cause  being  at  issue  at   York  a$8ize&,  1800,  the 

bonds  of  refer*  parties  entered  into  bonds  of  reference,  and  the  arbitrator 
ence,  and  an  awarded  to  the  plaintiff  261.  to  be  paid  by  three  instal- 
award  in  favor  ments.  Plaintiffs  attorney  served  the  defendant  with 
of  plaintiff,  notice  to  pay  the  amount  of  the  damages  and  costs  to  him, 
has  a  Hen  on  and  not  to  settle  with  plaintiff,  or  any  other  person,  as 
the  money  he  had  a  lien  upon  the  sum  awarded  for  his  fees,  not- 
awarded  for  withstanding  which  the  defendant,  on  demand  of  the 
his  costs  upon  flrgt  instalment  by.  plaintiff's  attorney,  when  it  became 

Sourii  rfain-   {*ue»  retuse(*  to   Pay  **  to  ^im,  but  Pa*^   ^  over   *°  ^e 

tiffhas  receiv-  plaintiff  himself,  and  then  told  the  attorney  he  would 
ed  a  first  in-  never  pay  him  a  shilling,  and  he  might  get  his  costs  how 
stalment  he  could.  Rule  why  he  should  not  pay  to  plaintiffs 
attorney  his  costs  out  of  the  money  awarded,  and  also 
the  costs  of  the  application.  Lord  Kenyan.  The  con- 
venience, good  sense,  and  justice  of  the  thing,  require 
that  an  attorney  should  have  the  same  lien  on  damages 
awarded,  as  if  they  were  recovered  by  the  judgment  of 
the  court  in  the  ordinary  course  of  the  cause.  The  public 
have  an  interest  that  it  should  be  so;  for  otherwise  no 
attorney  will  be  forward  to  advise  a  reference.  As  to 
the  right  of  the  plaintiff  to  release  any  part  of  the  dama- 
ges, it  is  out  of  the  question  here ;  for  this  appears  to  be 
no  other  than  a  mere  shuffle  between  the  plaintiff  and 
defendant,  to  cheat  the  attorney  of  his  lien.  Rule  ab- 
solute, to  pay  the  101.  to  plaintiff's  attorney,  and  the 
remaining  instalment  when  due.  Ormerod  v.  Tate, 
1  East  Rep.  404. 

Attorney  has  a  An  attorney  has  a  lien  for  his  general  balance  on 
l!?*^8611*-  papers  of  his  client  which  come  into  his  hands  in  the 
Wsnce.  course  of  his  professional  employment ;  therefore  where 
C.  gave  his  attorney  a  specific  sum  for  the  purpose  of 
satisfying  a  debt,  for  which  an  execution  had  issued 
against  his  goods,  at  the  suit  of  B.,  and  the  attorney  paid 
the  money  to  B.  who  thereupon  delivered  to  him  a  lease 
which  bad  been  deposited  by  C.  with  B.  as  a  security 
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for  the  debt:  held  that  the  attorney  had  a  lien  on  it 
for  his  general  balance  doe  from  C.  and  that  such  lien 
was  not  extinguished,  by  his  having  taken  acceptances 
from  C.  for  the  amount  of  that  balance  before  the 
lease  came  to  his  hands,  some  of  those  acceptances  „ 
when  the  lease  did  come  to  his  hands,  having  been 
dishonoured,  and  one  of  them  taken  up  by  the  at- 
torney. Stevenson  and  another,  assignees  of  Collis, 
bankrupt,  v.  Blacklock,  1  Maule  and  Selwyn,  585. 

If  an  attorney  has  been  fraudulently  admitted,  or  his  As  to  fraudu- 
misconduct  has  been  very  gross,  which  renders  him  unfit lent  admis- 
to  be  an  attorney,  the  court  will  order  him  to  be  struck  jJjjj^^JJJ 
off  the  roll,  which  is  not  always  understood  to  be  a 
perpetual  disability ;  for  the  court  have  in  some  instances 
permitted  him  to  be  restored,  considering  the  punishment 
in  the  light  of  a  suspension  only.  1  Black.  Rep.  122. 

An  attorney  was  ordered  to  pay  costs  (as  well  as  his  f**™*^  °r- 
client),  having  joined  in  an  affidavit  to  support  a  frivo-  ~~  toW 
lou8  complaint,  and  made  resentful  declarations  which 
shewed  him  to  be  personally  active  in  it.    2  Burr.  654. 
Rex  v.  Fielding. 

If  an  attorney  has  been  struck  off  the  roll,  (although  J^l^™*7 
at  his  own  request)  and  called  to  the  bar,  the  court  will  g^dTofr  the 
not  permit  him  to  be  put  on  again;  at  least  not  unless  roll,  and  called 
he  hath  been  disbarred  upon  application  for  that  purpose  to  the  bar. 
to  the  inn  of  court  where  he  was  called.     Exparte  Cole, 
Dougl.  113. 

The  court  will  lay  an  attorney  who  has  been  struck  off  ^eJ?Jr,,ck 
the  roll  at  his  own   instance,  and  applies  to  be  restored,  ^g^^9  aW™ 
under  the  terms  of  taking  no  advantage  of  his  privilege 
in  any  action  then  depending.     Dougl.  114. 

An  attorney  was  fined  5001.  for  taking  2001.  of  a  person  ^t^mej 
charged  with  forgery,  to  let  him  out  of  custody  of  the 
tipstaff.     Rex  v.  Vaughan,  1  WUs.  22. 

An  attorney  of  this  court  was  arrested  by  a  latitat,  and  ^^S^S^ 
it  was  held  that  it  is  a  motion  of  course  to  discharge  him  Forney  wto> 
oat  of  custody,  on  filing  common  bail.     Wheeler's  case,  is  arrested. 
1  Wil**  298. 

But  if  an  attorney  of  the  C.  B.  is  arrested  by  latitat,  he  when  must 
must  plead  his  privilege.    Snee  v.  Humphreys,  one,  Ac.  plead  his  prf* 
1  Wile.  306.  vflege, 

An  attorney  convicted  of  felony  was  struck  off  the  In  attorney 
roll  as  being  an  unfit  person  to  practice.  Cowp*  Rep.  829.  con™***  <* 
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felony  struck  The  conviction  was  five  years  preceding  the  application, 
•oft  and  no  misconduct  imputed  to  him. 

Court  will  The  court,   under    circumstances,    will    entertain  a 

oblige  him  to  summary  jurisdiction  over  an  attorney  in  obliging  him  to 
^J^  up        deliver  up  deeds,  &c.  on  satisfaction  of  his  lien,  though 
they  came  into  his  hands  as  steward  of  a  court  and  re- 
ceiver of  rents.     Hughes  v.  Mayre,  3  Term  Rep.  275. 
Sed  vide  6  East.  404.     8  East.  237. 

If  a  third  per-  And  if  a  third  person  be  interested  in  the  deeds,  Ac, 
son  be  inter-  the  court  will  take  a  security  from  the  person  to  whom 
ested.  they  are  delivered,  to  produce  them  on  demand  for  the 

inspection  of  such  third  person.    3  T.  R.  275. 

Costs  for  ne-  The  court  in  some  instances,  will  order  an  attorney 
gleet  to  pay  costs  to  his  own  client  for  neglect.  Say.  Rep.  50, 

172.  or  to  the  opposite  party,  for  vexatious  and  improper 

conduct.     2  Burr.  654. 

Attornies  to        &  **  ordered,  from  and  after  the  first  day  of  next  Eos* 

attend  the       ter  term,  on  every  appointment  to  be  made  by  the  mas- 

flrst  appoint-   ter,  the  party  on  whom  the  same  shall  be  served  and  re- 

ment  quired  to  attend,  shall  attend  such  appointment,  without 

waiting  for  a  second ;  or  in  default  thereof,  the  master 

shall   proceed  exparte  on  the  first  appointment    Rule, 

Hit.  32  Geo.  3. 

To  be  go-  They  are  to  be  governed  by  the  master,  and  to  attend 

verned  by  the  him  on  notice;  R.  Hit.  15  Car.  2.  May  file  bills  and 
master.  declarations,  paying  two  shillings  a  term,  and  examine 

the  files  gratis.    Mich.  15  Car.  2.  reg.  3. 

In  all  disputes  In  *U  disputes  concerning  attornies'  clerks,  and  their 
respecting  articles,  or  pioney  given  with  them,  the  court  exercise 
masters  and  an  equitable  jurisdiction,  upon  motion,  and  appoint  a 
clerks,  court    restitution  on  the  death  of  the  master,  or   clerk,   of  part 

to  exercise  a       *  A.  •■.       ,     A*     ^»  *      n         - 

jurisdiction,  °'  *e  m°ney  given,  according  to  the  time  actually  serf* 
'  ed.     2Keb.  88. 

As  to  giving  Evidence, 

Not  boui  d  to      ^n  att°rney  's  no*  bound  to  discover  and  give  in  evi- 
discovercon-    dence  the  contents  of  a  deed  shewn  by  his  client,   nor 
tentsofadeed.  any  instructions  given  him  by  his  client,    nor  can  he  be 
forced  to  act  against  his  will. 

Attorney  He  is  not  restrained  from  giving  evidence  of  a  con- 

when  restrain-  versation  between  him  and  his  client,  touching  the  jus- 
edftomgiving  tice  of  his guitj  after  inqUjry  executed,   or   judgment  by 

not-6"060'     default,  and  a  compromise  thereupon.    Cobden  v.  Ken- 


ATTORNIES.  75 

drick,  4  Term  Rep.  431.     The  difference  is,    whether  when  may  be 

the  communication  were  made  by  the  client  to  his  attor-  examined. 

ney   in  confidence,    as  instructions  for  conducting  his 

cause,    or    a    mere  gratis  dictum.     The   privilege  is 

confined  to  the  cases  of  counsel,  solicitor,  and  attorney  ; 

but  in  order  to  raise  the  privilege,   it  must   be  proved, 

that  the  information,    which  the  adverse  party  wishes 

to  learn,  was  communicated  to  the   witness  in  one  of 

those  characters;    for  .if  he    be  employed  merely    as   a 

steward,  he  may  be  examined.     Per  Sutler,  J.  4  Term 

Rep.  759.     Wilson  v  Rastall. 

An  attorney  employed  by  consent  of   two  parties,  in  if  concerned 
preparing  a  deed  from  one  to  the  other,  cannot  beexa-  for  both  par- 
mined  as  to   what  he  became  so  informed   of  in  prepar- tie8>noVJobe 
jog  the  deed,  when  the  action  is  brought  by  the   assig-  S^^^ewaa 
nees  of  one  against  the  other,  suggesting  fraud  io  the  deed,  informed  in 
Robson  and  an.  ass.  of  Blakey  v.  Kemp,  Esp.  N.  P.  235.  preparing 

But  he  is  not  privileged  from  giving  evidence  of  col- 
lateral  facts.  Cowp.  Rep.  846.  Doe  v.  Andrews.  He  is  ^j£™i 
bound  to  disclose,  when  called  upon  as  a  witness  by  from  examine? 
the  adverse  party,  the  contents  of  a  notice  which  he  tkm. 
received  to  produce  a  paper  in  the  hands  of  his  client, 
his  privilege  only  extending  to  confidential  communica- 
tions from  his  client,  and  not  to  communications  from 
collateral  quarters,  although  made  to  him  in  consequence 
of  his  character  of  attorney.  7  East.  358.  If  he  attests 
any  instrument,  he  is  bound  to  prove  its  execution.  He 
is  obliged  to  prove  his  client's  having  sworn  and  signed 
an  answer,  upon  which  the  latter  is  indicted  for  perjury. 
Ibid.  Bull.  284.  For  that  is  not  communicated  to  him 
be  his  client  professionally,  but  a  fact  which  he  might 
know  of  his  own  knowledge.  Contra,  2  Str.  1122.  Rex 
v.    Watkinson. 

A  solicitor  to  a  third  person  is  bound  to  produce  his  When  attor* 
client's  lease  executed  by  the  defendant,  provided  the  pro-  n^  j*]*111?*. 
duction  will  not  operate  to  the  prejudice  of  his  client.-  ^^  del* 
Bat  if  the  reading  of  such  document  will  operate  to  the 
prejudice  of  a  third  person,  the  court  will  not  direct  it  to 
be  read.    Copeland  v.  Watts  and  another,  executors  of 
Dubbins,   1  Start.  N.  P.  Rep.  95. 

As  to  Payment  to  an  Agent  in  the  Country. 

Action  on  a  note.    The  plaintiff's  attorney  in  tovn,  Payment  of 
had  sent  the  note  to  Fox,  an  attorney  at  Coventry y  where  ***  **  $£* 
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country,  cm-  defendant  resided,  to  present  it  for  payment;  and  by  the 
ployed  by  an  letter  enclosing  it,  directed  him,  if  payment  should  be 
to^wider  re^use<*»  to  return  it  immediately  to  him;  adding,  that 
circumstances  *n  *****  event  he  would  send  down  a  writ  to  him,  to 
knot  payment  arrest  the  defendant.  Payment  was  refused  to  Fox9  of 
to  the  plain-  the  note,  who  wrote  to  the  attorney  in  town,  to  inform 
tiff;  though      i,jm  0f  j^  an(i  a  wrft  was  ggjjt  to  him;  he  was  arrested, 

Se^toroey  an^  ***'*  to  *e  *er^-  F°x  afterwards  got  an  assign- 
himself  b.  mentof  the  bail-bond,  and  sometime  after  the  defendant 
paid  the  debt  and  all  the  costs  to  Fox,  who  gave  him  a 
receipt.  After  this  the  bail  were  served  with  process 
and  declarations,  Fox  not  having  paid  the  money 
over  to  plaintiff,  or  his  attorney,  and  the  attorney 
in  town  having  employed  another  agent,  but  without 
having  given  any  notice  of  the  change  to  the  defendant. 
The  letter  to  Fox,  accompanying  the  note,  had  not  been 
shewn  to  the  defendant,  before  he  paid  the  money ;  but 
when  the  process  had  been  served  by  the  new  agent, 
Fox  produced  it  to  the  defendant,  to  convince  him  that 
he  was  duly  authorized  to  receive  the  money.  Rule  for 
plaintiff  to  shew  cause  why  the  proceedings  on  the  bail- 
bond,  subsequent  to  the  payment  of  the  debt  and  costs 
by  defendant,  should  not  be  set  aside  with  costs ;  and 
all  further  proceedings  be  staid,  and  Fox  ordered  to  an- 
swer the  matters  in  the  affidavit.  The  court  were  clear, 
that  an  agent  employed  to  sue,  is  not  therefore  autho- 
rised to  receive  payment.  That  the  letter,  so  far 
from  importing  an  authority  to  receive  the  money, 
implied  the  reverse;  in  case  the  note  should  not  be 
paid  voluntarily,  because,  in  that  event,  Fox  was  to  re* 
turn  it.  If  it  had  been  meant,  that  he  should  also  in  that 
case  receive  the  money,  the  note  would  have  been  left  in 
his  custody.  Fox  having  made  no  exculpatory  affidavit, 
an  absolute  rule  was  made,  that  upon  payment  by  the  de- 
fendant of  the  debt  and  costs  (the  costs  of  the  applica- 
tion excepted)  to  the  plaintiff,  all  further  proceedings 
should  be  staid,  and  that  Fox  should  pay  the  debt  and 
costs  to  the  defendant,  and  plaintiffs  costs  of  the  appli- 
cation, before  1st  March,  otherwise  an  attachment  to  issue 
against  him.     Yates  v.  Freckleton,  DougL  Rep.  622. 

Fox,  in  this  case,  ought  to  have  been  struck  off  the 
roll.  Seethe  stat.3  Jac.  1.  c.  7.  and  Rule*  M.  1654. 
sect  4.  The  courts,  in  these  cases,  with  great  submis- 
sion, are  too  lenient  Integrity,  in  my  opinion,  the  courts 
ought  to  look  to,  as  well  as  care  and  skill. 

igent  in  But  if  the  agent  in  town,  take  mopey  out  of   court* 

town. 
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which  the  defendant  has  paid  in  under  a  judge's  order, 
hot  irregularly-,  that  shall  bind  the  plaintiff,  and  be  a 
waiver  of  the  irregularity.  Gfrifflthsv.  Williams,  1  Term 
Rep.  710.  Payment  to  the  attorney,  is  payment  to  the 
principal.     1  Black.  Rep.  8.     Powell  v.  Little. 

Affidavits,  4fc*  before  Admission. 

In  the  King's  Bench. 

A.  B.  of ,&c.  gentleman,  maketh  oath,  and  saith,  Affidavit  of 

that  by  articles  of  agreement,  bearing  date  the        day  ^2ta  ofSd- 

of  last  past,  and  made  between  C.  D.  of  clesof 

gentleman,  one  of  the  attornies  of  his  majesty's  court  of  clerkihip. 

King's  Bench  at  Westminster,  and  a  solicitor  in  the  high 

court  of  Chancery,  of  the  one  part,  and  G.  W.  of  Ac. 

and  R.  W.  son  of  the  said  G.  W.  of  the  other  part,  the  said       . 

R.  W.  for  the  consideration  therein  mentioned,  did  put,  gJdona^usdL 

place,  and  bind  himself  clerk  to  the  said  C.  D.  to  serve  him  stamp  paper. 

in  the  profession  of  an  attorney  at  law,  and  solicitor  in 

Chancery,  from  the  day  of  the  date  of  the  said  articles, 

for  the  term  of  five  years  from  thence  next  ensuing,  and 

folly  to  be  complete  and  ended :  and  which  said  articles 

were,  in  due  form  of  law,  executed  by  the  said  C.  D.  R. 

W.  and  G.  W.  in  the  presence  of  this  deponent,  and  J.  K. 

of  ,  and  that  the  names  G.  H.  and  J.  K.  set  and 

subscribed  as  witnesses  to  the  due  execution  thereof,  are 

of  the  proper  hand  writing  of   this  deponent,    and  the 

said  J.  K.  A.  B. 

Sworn,  Ac. (a) 

Notice  is  hereby  given,  that  R.  W.  of  now  under  The  notice  of 

articles  of  clerkship  to  C.  D.  of    .         attorney  at  law,  ^^gj to 
intends  to  apply  next  term  to  be  admitted  or  re-  IrfraiiKion. 

admitted  an  attorney  of  his  Majesty's  court  of  King's 
Bench.     Dated  this  day  of  81 

In  the  King's  Bench. 
R.  W.   of,  Ac.  gentleman,    maketh  oath,  and   saith,  Affidavit  of 
that    he  hath     strictly    served,     and    been    employ*  ^SS^S^ 
ed  by  C.    D.  of  Gent,   as  his  clerk,  in  notice  of  in- 

the  practice  of  an  attorney,  and  solicitor,  for  the  full  term  tention  to  ap- 
of  five  years,  pursuant  to  the  articles  hereunto  annexed;  p}j  &r  admis- 
and  this  deponent  further  saith,  that  he  di<l,previous  to  *on' 


(a)  To  be  sworn  before  a  judge  in  town ;   if  in  the  Before  whom 
country,  before  a  commissioner  of  this  court:    and  to  to  be  sworn, 
be  filed  with  the  master  in  the  King's  Bench  office,  who  "jf  wi^  ^ 
registers  the  articles  at  the  same  time*  SeT 
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last  term,   affix  the  name  and  place  of  abode  of 

him,  tfiis  deponent,  and  also  the  name  and  placte 
of  abode  of  the  said  C.  D.  in  the  King's  Bench 
office,  and  on  the  outside  of  the  court  of  King's  Bench, 
at  Westminster-hali ;  and  that  he  did,  also,  previous  to 
the  same  term,  enter  his  name  of  place  of  abode,  as 
well  as  the  place  and  abode  of  the  said  C.  D.  in  the 
book  kept  for  that  purpose  at  the  chambers  of  each  of 
the  judges  of  his  majesty's  court  of  King's  Bench. 
Sworn,  &c.  R.  W. 

In  the  King's  Bench. 
The  like  of  the      R.  W.  of,  <fec.  gentleman,     maketh  oath,   and   saittf, 

Em^ytYon  ftat  the  duty  of  120L  imPosed  on  articIes  of  clerkship, 
^njp^  utyon  ^   an  ac^    ^  parliament    lately    made     and    passed, 

was  paid  on  certain  articles  of  clerkship,  made  between 
C.  D.  of  gentleman,    one,  dec.  of  the  one  part, 

and  G.  W.  of        and  this  deponent  R.  W.  son  of  the 
said  G.  W.  of  the  other  part  bearfng  date  the 

day  of  18    ,  as  appears  by  the  stamp  affixed 

on  the  said  articles.     And  this  deponent  further  saith, 
that  the  said  articles  were  executed  on  the  day  of  the 
date  thereof,  and  were  duly  registered  on    the 
day  of  18    ,  as  appears  by  the    certificate  of 

thereon. 
Sworn,  Ac.  R.  W. 

cnicmf. 

The  com!  of  The  court  of  assize  and  nisi  prius,  are  composed  of 
two  or  more  commissioners,  who  are,  twice  in  every  year, 
sent  by  the  king's  special  commission,  all  round  the  king* 
dom  {except  London  and  Middlesex)  where  courts  of 
nisi  prius  areholden  in  and  after  every  te I'm,  before  the 
chief  or  other  judge  of  the  several  superior  courts,  and 
except  the  four  northern  counties,  (where  the  assizes  are 
taken  only  once  a  year)  to  try,  by  a  jury  of  the  respective 
counties,  the  truth  of  such  matter?  of  fact  as  are  then 
under  dispute  in  the  courts  of  Westminster-haii.  They 
came  into  use  in  the  room  of  the  ancient  justices  in  eyre, 
who  made  their  circuit  once  in  seven  years,  for  the 
purpose  of  trying  causes.  Co.  Litt.  293.  See  Mag* 
Chart  12. 

The  present  justices  of  assize,  and  nisi  print,  are 
derived  from  the  statute  of  Westm.  2.  13  Ed.  h  c.  SO. 
14  Ed.  3.  c.  16.  and  must  be  two  of  the  king's  justices,  of 
the  one  bench  or  the  other ;  or  the  chief  baron  of  the 
Exchequer,  or  the  king's  serjeanU  sworn;  they  usually 
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make  their  circuit  in  the  respective  vacations  of  Hilary 
and  Trinity  terms.  S  Ed.  1.  c.  51. 

The  judged  sit  by  virtue  of  five  several  authorities.  Judges  autho* 
1.  The  commission  of  the  peace.  2.  A  commission  of  oyer  rity- 
and  terminer.  3.  A  commission  of  general  gaol  delivery. 
4.  A  commission  of  assize,  directed  to  the  judges  and 
clerk  of  assise,  to  take  the  assizes :  that  is,  to  take  the 
verdict  of  a  peculiar  species  of  jury  called  an  assize;  and 
summoned  for  the  trial  of  landed  disputes.  5.  That  of 
nisi  prius,  which  is  a  consequence  of  the  commission  of 
assize  being  annexed  to  the  office  of  those  justices  by  the 
stat.  of  West.  2.  IS  Ed.  1.  c.  30.  and  it  empowers  them 
to  try  all  questions  of  fact  issuing  out'  of  the  courts  at 
Westminster,  that  are  then  ripe  for  trial  by  jury.  The  Trial  at  nisi 
origin  of  the  name  is  this:  all  causes  commenced  in  the  prius. 
courts  of  Westminster-hall  are  by  the  course  of  the  courts 
appointed  to  be  there  tried,  on  a  day  fixed  in  some  Easter 
or  Michaelmas  term,  by  a  jury  returned  from  the  county 
wherein  the  cause  of  action  arises :  but  with  this  proviso, 
nisi  prius  justiciarii  ad  assisas  capiendas  venerintf 
unless  before  the  day  prefixed  the  judges  of  assize  come 
into  the  county  in  question.  This  they  are  sure  to  do  in 
the  vacations  preceding  Easter  and  Michaelmas  term, 
and  there  dispose  of  the  cause ;  which  saves  much  expence 
and  trouble  both  to  the  parties,  the  jury,  and  the  wit- 


The  several  counties  in  England  are  divided  into  six  The  several 
circuits,  viz.  circuits. 


The  Midland,  containing  the  counties  of 


Northampton, 
Rutland, 
Lincoln, 
Nottingham, 

Norfolk. 

Bucks, 

Bedford, 

Huntingdon, 

Home. 

Hertford, 

Essex, 

Kent, 


Derby, 

Leicester, 

Warwick. 


Cambridge, 

Norfolk, 

Suffolk. 


Sussex. 
Surrey. 
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Officers. 


Sheriff. 


ciHcrjiT. 

Oarfbrd. 

Berks, 

i 

Gloucester, 

Osfordy 

Hereford, 

Salop, 

Monmouth, 

Stafford, 

Worcester. 

Western. 

Southampton, 
Wilts, 

Cornwall, 
Devon* 

Dorset, 

Somerset 

Northern. 

York, 

Durham, 

Northumberland, 

Cumberland, 

Westmorland, 

Lancashire. 

The  assizes  are  held  for  Durham,  Northumberland, 
Cumberland,  and  Westmorland,  once  in  the  year  only, 
viz.  in  the  summer;  but  they  are  held  for  York  and 
Lancaster,  twice  in  the  year'.  For  Bristol  once  in  the 
year,  viz.  in  the  summer. 

I'  The  officers  appointed  for  each  circuit  are,  "  the  clerk 
of  assize,  the  associate,  clerk  of  arraigns,  clerk  of  indict- 
ments, the  judge's  marshal,  cryer,  clerk,"  and  tipstaff. 

The  sheriff  of  each  county,  and  his  deputy,  are  to 
attend  the  judges  ;  and  the  coroner  also  attends  to  deliver 
in  all  inquisitions,  Sfo.  to  the  clerk  of  assize  in  court,  and 
he  is  to  return  all  writs  of  venire,  distringas  and  habeas 
corpora,  where  the  sheriff  is.  a  party  in  the  suit ;  whick 
writs  are  specially  directed  to  him  for  that  purpose. 


Terms. 


When  insti- 
tuted. 


Of  the  Terms. 

The  Terms,  are  those  spaces  of  time,  wherein  the 
courts  of  justice  are  open,  for  all  that  complain  of 
wrongs,  or  injuries,  and  seek  their  rights  by  course  of 
law  or  action,  in  order  to  their  redress,  and  during  which 
the  courts  of  Westminster-hall  sit  and  give  judgments, 
hear  complaints,  i(c. 

These  Terms  are  supposed  by  Selden,  to  have  been  insti- 
tuted by  William  the  Conqueror9,  but  Spel/manhoth  shewn 
that  they  were  gradually  formed  from  the  canonical  con- 
stitutions of  the  church ;  being  no  other  than  those  leisure 
seasons  of  the  year,  which  were  not  occupied  by  ihm 
greatest  festivals  or  fasts;  or  which  were  not  liable  to  the 
general  avocations  of  rural  business. 
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There  are  in  each  of  these  terms  stated  days,  called  51  H.  3.  st.  3. 
days  in  bank,  dies  in  banco,  that  is,  days  of  appearance  in  32  H.  8.  c.  21. 
the  court  of  Common  Pleas,  called  usually  bancum,  or  * In8t* 13** 
commune  bancum,  to  distinguish  it  from  bancum  regis, 
which  are  generally  at  the  distance  of  a  week  from  each 
other,  and  regulated  by  some  festival  of  the  church :  on 
some  one  of  these  days  in  bank,  all  original  writs  must  be 
made  returnable;  and  therefore  they  are  generally  called 
the  returns  of  that  term  ;  whereof  every  term  has  more 
or  less,  said  by  the  Mirror \  c.  5.  sec.  108.  to  have  been 
originally  fixed  by  king  Alfred,  but  certainly  settled  as 
early  as  the  stat,  of  51  Hen.  3.  st  2.  3  Black.  Com.  277, 
But  though  many  of  the  return  days  are  fixed  upon  Sun- 
days, yet  the  court  never  sits  to  receive  these  returns  till 
the  Monday  after;  and  therefore  no  proceedings  can  be 
had,  or  judgment  given  on  the  Sunday.  Salk.  627. 
6  Mod.  250.  1  Jon.  156.  2  LiU.  Abr.  56V.  3  Burr.  1596. 
W.  Black.  Rep.  496,  526. 

The  first  return  in  every  term  is,  properly  speaking,  First  return  of 
the  first  day  in  that  term;  as,  for  instance,  the  octave. of  the  term. 
St.  Hilary,  or  the  eighth  day  inclusive  after  the  feast  of 
that  saint;  which  falling  on  the  thirteenth. of  January, 
the  octave  therefore,  on  the  first  day  of  Hilary  term,  is  the 
twentieth  of  January:  and  thereon  the  court  sits  to 
take  essoigns,  or  excuses,  for  such  as  do  not  appear  ac- 
cording to  the  summons  of  the  writ;  wherefore  this  is 
usually  called  the  essoign  day  of  the  term.  But  the  per- 
son summoned  has  three  days  of  grace,  beyond  the  return 
of  the  writ,  in  which  to  make  his  appearance:  and  if  he 
appears  on  the.  fourth  day  inclusive,  it  js  sufficient.  2  Lill, 
Abr.  569.  1  Inst.  135. 

The  term  regularly  is  esteemed  as  one  day,  4  Co.  71.  a.  Regularly  one 
andtbej£r*£  day  is  the  essoign  day,  for  the  quarto  die  post  day. 
is  a  day  of  grace.   1  BuL  35.   Walter's  case.  Judgment 
relates  to  the  first  day,  though  a  day  be  assigned  for  argu- 
ment at  a  day  subsequent.  1  Bui.  69. 

The  quarto  die  post  is  the  full  term,  and  the  day  for  Quarto  die 
appearance  of  the  parties.     1  Bui.  35.     There  shall  be  no  P08** 
judgment  against  defendant  upon   his  default,  till  the 
quarto  die  post.     Ibid. 

It  is  said,  judgments  relate  to  the  essoign  day  if  pro- 
ceeding be  by  original ;  if  by  bill,  to  the  quarto  die  pqst. 
2Saund.  148./  2.  T.  R.  576, 

In  Belt  v.  Broadbent,  Lord  Kenyon  said,- no  (Joubt  but 
that  in  the  eye  of  the  law  the  essoign  day  is  for  many  pur- 
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poses  the  first  day  of  the  term ;  the  quarto  die  port  is  only 
an  indulgence.  And  BuUer,  J.  said,  though  the  courts 
do  not  actually  sit  on  the  essoign  day,  yet  in  law  it  is  con* 
sidered  as  the  first  day  of  the  term.  S  Term  Rep.  186. 

maitj^^d      Where  two  judgments  are  signed  on  the  same  day,  the 


same  dayT^  priority  of  one  cannot  be  averred.  Id.  Porcfreetcr*  v.  fctore* 
1  Term  Rep.  1 18. 

RETURNS  OF  WRITS, 

Michaelmas  term,  which  contains  three  weeks  and  two  days,  hath 
four  returns. 

By  Origin*!.  By  BUI  and  Attachment  of  Privilege* 

1.  On  the  morrow  of  All  Souls.  1.  On      next  after  the  morrow  of 

All  Souls. 

2.  On  the  morrow  of  Saint  Martin.        2.  On      next  after  the  morrow  of 

Saint  Martin. 

3.  In  eight  days  of  Saint  Martin.  3.  On      next  after  eight  days  of 

Saint  Martin. 

4.  In  fifteen  days  of  Saint  Martin,         4.  On     next  after  fifteen  days  of 

Saint  Martin. 

Hilary  term,  which  contains  three  weeks,  hath  four  returns. 

By  Original.  By  Bill  and Attachment  of  Privilege* 

1.  In  eight  days  of  Saint  Hilary.         1.  On     next  after  eight  days  of 

Saint  Hilary. 

2.  In  fifteen  days  of  Saint  Hilary.         2.  On     next  after  fifteen  days  of 

Saint  Hilary./ 

3.  On  the  morrow  of  the  Purifica-         3.  On     next  after  the  morrow  of 
Hon.  the  Purification. 

4.  In  eight  days  of  the  Purifica-         4.  On      next  after  eight  days  of 
tion.  the  Purification. 

Easter  term,  which  contains  three  weeks  and  six  days,  hath  five 
returns. 

By  Original.  By  Bill  and  Attachment  of  Privilege. 

1.  In  fifteen  days  of  "Easter.  1.  On    next  after  fifteen  days  of 

Easter. 

2.  In  three  weeks  after  Easter.  2.  On      next  after  three    weeks 

from  the  day  of  Easter. 

3.  In  one  month  after  Easter.  3.  On    next  after  one  month  from 

the  day  of  Easter. 

4.  In  five  weeks  from  Easter-day.         4.  On    next  after  five  weeks  from 

the  day  of  Easter. 

5.  Oft  the  morrow  of  the  Ascen-        6.  On    next  after  the  marrow  of 
lion.  the  Ascension,. 
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Trinity  term,  which  contains  twenty  days,  hath  four  returns. 

By  Original.  By  Bill  and  Attachment  ofVricihgem 

1.  On  the  morrow  of  the  holy  Tri-  1.  On         next  after  the  morrow 

■ity.  of  the  holy  Trinity. 

2*  In  eight  days  of  the  holy  Tritity.  2.  On         next  after  eight  days 

of  the  holy  Trinity. 

3.  In  fifteen  days  of  the  Ao/yTri-  3.  On        next  after  fifteen  days 
nity.  of  the  holy  Trinity. 

4.  In  three  weeks  of  the  holy  Tri-  4.  On  next  after  three  weeks 
■ity.  of  the  holy  Trinity. 

Every  day  in  the  term,  (except  Sundays,  or  days  on  which  the 
court  do  not  sit)  is  a  good  return  by  bill :  the  court  do  not  sit  on 
the  feast  of  the  Purification,  Ascension-day,  and  Midsummer^day, 
unless  it  happens  on  Friday  next  after  Trinity  Sunday;  then  it  is 
good  by  stat.  32  H.  8.  c.  21 . 
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Hilary  term  begins  January  23,  (except  it  happens  on  when  Hilary 
Sunday,)  then  on    the  Monday  following,    and  ends  term  begins. 
February  the  12th,  if  not  Sunday,  then  on  the  Monday 
following. 

Easter  Term,  begins  Wednesday  fortnight  after  Easter  Easter  term. 
day,  and  ends  on  Monday  before  Whitsunday. 

Trinity  Term,  begins  on  the  Friday  after  Trinity  Sun-  Tim.  term. 
day,  that  day  being  appointed  by  the  32  H.  8.  c.  21 .  and 
ends  the  Wednesday  fortnight  after,  unless  it  happens  to 
be  on  the  24th  of  June,  the  feast  of  St  John  the  Baptist, 
which  is  no  court  day:  then  it  must  be  adjourned  to  the 
next  day.    See  Cro.  Jac,  p.  16.  2  Bulstrode,  242. 

Michaelmas  Term,  begins  November  the  6th,  (except  it  Michaelmas 
happens  on  a  Sunday,)  then  on  the  Monday  after,  and tentl* 
ends  November  28th,  (except  it  be  on  Sunday,)  then  the 
29th.  Stat.  24  Geo.  2.  c.  48. 

The  issuable  terms  are  Hilary  and  Trinity. 

There  are  no  sittings  in  Westminster-hall  on  Ascension-  When  no  sit* 
dor*  Midsvmmer^day %  and  the  second  day  of  February,  t^S** 
being  the  Purification. 

The  Exchequer  opens  eight  days  before  any  term,  (ex-  ^pearanct 
cept  Trinity,)  before  which  it  opens  but  four  days,  -  y* 

The  first  and  last  days  of  every  term  are  the  days  of 
appearance. 

Trin.  35  Geo. 3. 1795.    Whereas  the  present  Trinity^**^* 

G  2  . 
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day,  the  last  Term  will  not  end  until  Thursday ',  the  25th  June  instant, 
day  being  It  is  ordered.  That  the  sittings  for  trials  of  causes  at  nisi 
Mids.  day.  prius,  do  commence  in  Middlesex  on  Friday  the  26th 
instant ;  and  in  London  on  Saturday  the  27th  instant: 
instead  of  the  days  already  appointed.  And  that  writs 
issued  out  of  this  court,  may  be  made  returnable  on 
Thursday  next  after  three  weeks  of  the  Holy  Trinity. 
The  fact  was,  that  Midsummer-day  happened  24th  June, 
179-   on  a  Wednesday,  evnd  the  last  day  of  that  term. 

The  same  thing  happened  in  1556.  Br.  Adj.  35.  The 
like  happened  in  C.  J.  HoWs  time,  Farr.  1 17. ;  who  said 
Trinity  term  may  begin,  but  cannot  end  on  Midsummer* 
day. 

OBSERVATIONS  ON   THE  RETURNS  OP  WRITS. 


<« 


What  days  All  non-juridical  days  must  be  avoided,  on  which  no 

an  to  be  writ  can   be  made  returnable,  such  as  the  feast  of  the 

avoided  in  the  Purification,  m  Hilai-y  term;  Ascension-day,  in  Easier 
return  of  the  ferm.  an(j  Midsummer  day,  in  Trinity  term,  if  it  so  hap- 
pen (uuless  it  happens  on  Friday  next  after  Trinity  Sun- 
day, for  then  it  is  dies  juridicus,  by  stat.  32  //.  8.  c.  21.) 
and  writs  returnable  on  any  of  these  days  are  not  good. 
2  Inst  264.     Sunday  is  dies  non  juridicus.   5  Mod.  262. 

If  a  writ  be  returnable  on  a  dies  non  juridicus,  it  is 
void.     6  Mod.  148,196. 

llthNov.  The  eleventh  day  of  November,  being  the  feast  of  St. 

Martin,  in  Michaelmas  term,  cannot  be  said  to  be  in  or 
upon  any  return :  and  if  a  writ  be  returnable  on  that 
day,  it  must  be  returnable  on  Thursday,  the  feast  of  St. 
Martin,  or  any  other  day  in  the  week  it  falls  on,  and 
if  returnable  the  day  after,  Friday,  the  morrow  of  St. 
Martin. 

aeturn  ^  In  this  court  every  bill  of  Middlesex,  latitat,   alias, 

writs  by  bill  capias,  pluries  capias,  distringas,  and  habeas  corpus 
ad  satisfaciend.  must  be  returnable  on  a  day  certain,  as 
on  Monday  next  after,  $c.  and  may  be  returnable  after 
the  first  day  in  full  term,  as  the  6th  of  November,  on 
an  essoign,  or  general  return  day  in  term  time;  but  then 
the  day  of  the  week  must  be  expressed,  as  on  Friday  in 
one  month,  $c.  But  this  is  seldom  used,  unless  in  order 
to  get  some  advantage  in  that  term.  If  the  essoign  day 
happens  on  a  Sunday,  writs  by  bill  must  be  made  return- 
able on  the  first  day  of  the  term,  being  the  day  on  which 
the  court  sit. 
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The  award  of  any  judicial  writ  on  a  Sunday  is  void  Award  of  pro- 
fit fV.  Jones.  The  court  must  take  judicial  notice  of  the  <*M  on  Sun- 
commencement  and  return  of  the  term.  For  the  calendar     -v'volf 
is  part  of  the  law  of  the  land.  6  Mod.  260.  Almanack. 

Restoration  day,  29th    May,  1767.    Only  one  judge  K- Ch.  reston 
came  down.     It  is  not  usual  that  any  business  is  doiie  d*Y' 
upon  this  anniversary.     But  this  being  the  last  common 
paper  day,  one  judge  went  through  the  paper ;    other- 
wise the   parties  could  not  have  had  their  judgments 
within  this  terra.  E.  T.  7  Geo.  3.  4  Burr.  2089. 

All  Writs  of  capias,  alias,  and  pluries,  grounded  on  an  Writsground* 
original  out  of  Chancery ;  and  all  Writs  subsequent  thereto,  **  on  an  or*" 
to  the  outlawry,  writs  of  scire facias  quare  execuiionem  sm 
et  audiendum  errores,  upon   writs  of  error  out  of  the 
Common  Pleas,  or  other  inferior  courts,  writs  of  capias 
ad  satisfaciendum,  fieri  facias,  and  other  judicial  writs 
after  judgment  affirmed,    retorno  habendo,  capias  in 
withernam,  and  all  other  write  and   process,  grounded 
upon  any  recordari  facias  loquelam,    audita  querela, 
accedas  ad  curiam,  capias  si  laicus,  and  every  other 
judicial  writ  of  Chancery,  must  not  be  made  returnable 
on  a  day  certain,  but  on  a  general  return  or  essoign  day, 
ubicunque,  as  from    the  day  of  Easter  in  fifteen  days, 
wheresoever  we  shall  then  be  in  England. 

In  MoHginalfiwrits,  there  should  beatleast^Z/?eew  days  Original  writs 
between  the  teste  and  return.     2  Inst.    567.     So  of  the  have  15  davs 

ar 

alias  and  pluries,  though   if   there   be  less  it  will  be  between  the 
aided  by  appearance  and  pleading  in  chief.     1  Ld.  Hay.  ^f8**  and  re" 
67  J  .(a)  turn* 

The  court  of  Common  Pleas  amend  all  mesne  process 
in  the  teste,  and  also  an  attachment  of  privilege,  as  no 
error  can  be  assigned  in  mesne  process.     3  Wits.  454. 

In  all  actions  of  debt,  and  all  other  personal  actions  when  there 
by  ejectment,  brought  by  original,  there  need  not  be  fif  need  not  be  15 
teen  days  between  the  teste  and  return  of   any  writ  or  days  between 
writs  of  venire  facias,    habeas  corpora  juratorum,   or  tfie  te8te  m^ 
distringas  juratores,  fieri  facias,  and  capias  ad  satis-  return* 
faciendum ;  and  the  want  thereof  shall  not  be  assigned 
for  error;  but  this  not  to  extend  to  any  writ  of  ca.  sa. 


(a)  By  stat.  16  Car.  1.  c.  16,  *.  7.  The  morrow  of 
the  Ascension  is  a  good  return,  although  there  be  ,not 
fifteen  days  between  the  fourth  day  of  the  Said  return, 
and  the  essoign  day  of  the  morrow  of  the  Holy  Trinity. 
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wherein  any  exigent  after  judgment  id  to  be  awarded, 

or  to  a  capias  ad  satisfaciend.  against  the  defendant, 
Exception.       to  mftke  the  baU  Uable  .  ^ese  Wfitfl  ftre  to  have  fifteen 

days  between  the  teste  and  return.    Stat.  13   Car*  2. 
c.  2.  sect.  6,  7.    ' 

RULES  NECESSARY   FOR  PRACTISERS. 

General  rules  are  wisely  established  for  attaining 
justice  with  ease,  certainty,  and  dispatch.  But  the  great 
end  of  them  being  to  do  justice,  the  court  are  to  see  that 
it  be  really  attained.     1  Burr.  301. 

The  practice  of  the  court,  forms  the  law  of  the  court : 
The  plaintiff  and  defendant  are  both  bound  to  take  notice 
of  the  general  rules  of  practice  in  this  court;  but  if  there 
be  a  special  particular  rule  of  court  made  for  the  plain* 
tiff,  or  for  the  defendant,  he  for  whom  the  rule  is  made, 
ought  to  give  notice  of  this  rule  unto  the  other,  or  else  he 
is  not  bound  generally  to  take  notice  of  it,  nor  shall  be 
in  contempt  of  the  court,  although  he  do  not  obey  it : 
,for  general  rules  are  the  practice  of  the  court,  whereof 
every  one  must  take  notice,  that  hath  to  do  there ;  but 
particular  rules  are  made  upon  particular  and  extraor- 
dinary matters  happening  in  the  proceedings,  upon  the 
motion  of  one  of  the  parties  made  to  the  court; 
of  which  the  other  may  be  ignorant,  and  therefore  is  to 
have  notice  of  them  givjen  unto  him. 

iddition.  In  an  affidavit  to  hold  to  bail,  the  plaintiff  must  give 

himself  an  addition;  otherwise  the  defendant  will  be  dis- 
charged on  common  bail.  1  East.  Rep.  18.  Jarrett  v. 
Any  irregida-  Dillon,  also  330.  And  any  irregularity  must  be  imme-> 
rity  must  be  diately  taken  advantage  of  in  the  first  instance,  for  if  the 
iinmediately  defendant  put  in  bail  it  is  waived.  Dargent  v.  Vivant. 
tagTofl  1  East.  Rep.  330.    See  Jones  v.  Price,    ibid.  81. 

Affidavit  to  ® 7  ra'e  °*  cour*>  Trin.  T.  37  Geo.  3.  it  is  ordered  that 
hold  to  baU  affidavits  of  any  cause  of  action  before  process  sued  out, 
need  not  be  to  hold  a  defendant  to  bail,  be  not  intituled  in  any  cause, 
intituled.  nor  read  if  filed,  nor  need  it  be  intituled  in  the  King's 
6  Term  Rep.  Bench.  7  Term  Rep.  454.  This  rule  is  now  recognised 
•*>•  by  the  C.  P.     Green  v.  Redshaw,  1  Bos.  and  Pul.  827. 

Criminal  in-  If  an  affidavit  on  a  motion  for  leave  to  file  a  crimi- 
formation  not  nal  irrfbrmation,  be  intituled,  it  cannot  be  read.  Res 
to  be  read.       v#  Robinson,  cited  in  6  Term  Rep.  642. 

Contra  on         But  an  affidavit  produced  on  shewing  cause  against 

•hewing  sucb  ^^  mav>  or  mfty  no|  ^  intituled.     Ibid. 

cause. 
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Affidavits  (and   motions)   for  an  attachment  in   a  Attachments 
civil  suit,  are  proceedings  on  the  civil  side  of  the  court  motions  for, 
until  the  attachment  issues,    and  must  be  intituled  with  J°  he  intituled 
the  names  of  the  parties ;  and  so  must  affidavits  made  in  )5^^tm  * 
answer  to  rules  nisi  for  attachments*     Whitehead  and 
others  v.  Firth,  12  East  165.     But  as  soon  as  the  attach- 
ment issues,  the  proceedings  are  on  the  crown  side,  and 
from  that  time  the  king  is  to  be  named  as  the  prosecu- 
tor.    Woodr.  Webb,  3  Term  Rep.  253. 

Affidavits  to  set  aside  an  attachment  that  has  been  Affidavit*  to 
granted  (though  not  issued)  in  the  course  of  a  civil  suit,  set  aside  at- 
must  beintituled,as  "  The  King  v.  the  party  to  be  attached."  t**™**- 
"  Jte*  v.  the  Sheriff  of  Middlesex."    7  Term  Rep.  439, 
587. 

The  christian  names,  as  well  as  the  surnames,  of  the  Christian  as 
parties  must  be  inserted  in  the  title  of  an  affidavit  pro-  wel1  &»  sur- 
dnoed  to  shew  cause  against  any  rule.    Ibres  v.  Diemar,  m*^2B/m'* 4 
7  Term  Rep.  681.  affidavit 

Where  the  affidavit  was  filed  without  any  title,   this  Though  affi- 
court  refused  to  take  any  notice  of  it,  though  the  adverse  davits  filed 
party  was  willing  to  waive  the  objection.  Owen  v.  Hurd,  without  title. 
2  Term  Rep.  644. 

An  affidavit  to  support  a  rule  nisi  for  staying  proceed-  Affidavit  to 
tags  on  a  bail-bond,  should  be  intituled   in  the  action  support  a  rule 
against  the  bail.     Roberts  v.  Giddins,  I  Rand  P. 337.  £*5j  u *• 
So  in  this  court. 

< 

The  court  must  be  named  in  the  affidavit  to  set  aside  The  court 
"any  proceedings,   as,    "  in  the  King's   Bench."     See  "J*1  **  ""*■ 
Green  v.  Redshaw,  1  Bos.  and  Pull.  227,  ed* 

The  court  will  in  no  case  issue  an  attachment  against  if  sworn  he- 
rn party  at  the  suit  of  another,  where  the  affidavits,   on  fore  agent  of 
which  the  motion  is  founded,  are  sworn  before  the  agents  ***  praecu- 
of  the  prosecutor.  Rex  v.  Wallace,  3  Term  Rep.  403.      tor' 

An  affidavit  may  be  taken  before  the  clerk  of  the  attor-  If  taken  he- 
ney  in  the  cause,  if  the  clerk  be  empowered  to  take  affi-  fore  <***  of 
davits  at  all.     Goodtitle  dtm.  Pye  v.  BadtMe,   8  Term  airbed7 
Rep.  638. 

The  court  will  take  cognizance  of  affidavits  sworn  be-  If  sworn  be- 
fore foreign  magistrates,  if  properly  authenticated  by  fore  foreign 
them.    Dakner  v.  Barnard,  7  Term  Rep.  351.  magi*™**. 

It  is  no  objection  to  an  affidavit  to  hold  to  bail  that  it  No  objection 
is  not  intituled  "  in  the  Kind's  Bench,"  or  that  it  appears  £^1toifhoId 
to  have  been  taken  before  u  A.  B.  a  commissioner,  tfc.n  ^titSSd  in  °C 
without  addn«  "  qfthe  court  of  K.  Br  if  in  feet  he  were  k.  B. 
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a  commissioner  of  that  court.    Kennet  and  Avon  Canal 
Comp.  v.  Jones,  7  Term  Hep.  455. 

Place  to  be  It  is  necessary  in  all   affidavits  sworn,  that  the   place 

mentioned  in    should  be  mentioned  in  the  jurat  of  the  affidavit  where 

the  jurat,  sworn.  Seel  Bos.  and  Pull.  105,  or  it  will  be  disal- 
where  sworn.    lowed 

Several  join,        Where  several  persons  join  in  an  affidavit,  their  names 

all  the  names    must  be  written  in  the  jurat;  and  no  affidavit  can  be  read 

must  be  writ-  tf  there  be  any  interlineation  or  erasure  in  the  jurat.  E. 
ten  in  jurat      M   g?  GeQ   g    ?  Tem  Rep    gg 

Affidavit  to         ft  is  not  sufficient  for  the  plaintiff  to.  swear  positively 
hold  to  bail.     jQ  a  j^j.  to  h0]d  to  bail,  without  shewing  also  the  nature 
of  that  debt  Jacks  v.  Pemberton,  5  Term  Rep.  512. 

No  supple-  If  an  affidavit  to  hold  to  bail  be  defective,  this  court 
mental  affida-  will  not  permit  the  plaintiff  to  file  a  supplemental  one. 
**"  Ibid.  Dougl.  467.  Cope  v.  Cooke,  5  Term  Rep.  552.  & 

P.  (a) 

Illiterate  per-  if  an  affidavit  be  made  by  any  person  before  a  com* 
sons  swearing  mjssjonerj  wh0  from  his  or  her  signature  appears  to  be 
illiterate,  he  shall  certify  or  state  in  the  jurat,  that  itjvas 
read  in  his  presence,  and  that  he  seemed  perfectly  to  un- 
derstand the  same,  and  that  the  party  wrote  his  or  her 
name  in  the  presence  of  the  commissioner  talcing  the  affi- 
davit.   R.  E.  31  Geo.  3. 

Affidavit  to  But  to  ground  a  motion  in  a  cause  in  court,  the  affi- 
gound  a  mo-  davit  mugt  be  intituled>  in  the  King's  Bench,  also,  with 

names  of  the  plaintiff  and  defendant ;  otherwise  it  is  a 
good  objection ;  and  arule  obtained  on  it  will  be  discharg- 
ed. E.  T.  31  Geo.  3.  31  May,  Lord  Kenyan  gave  notice 
of  this  in  court,  and  said,  that  attornies  ought  to  be  eare- 
ful  in  this  respect,  for  he  thought  them  answerable  to 
their  clients  for  the  consequences;  and  the  master  certified 
this  to  be  the  constant  course  of  the  court.  Owen  v. 
Hurd,  2  Term  Rep.  644. 

Crim.  infor.  But  it  is  the  practice  of  the  court  to  receive   affidavits 

against  any  rule  for  a  criminal  information,  without  any 
title  in  the  cause,  until  the  rule  is  made  absolute.  Rex  y, 
Harrison,  6  Term  Rep.  60. 


(a)  The  most  trifling  inaccuracy,  even  the  mistake  of 
a  letter  renders  an  affidavit  defective,  2  Wills.  225.  and 
it  must  be  positive,  not  argumentative.  6  Term  Rep.  814. 
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Affidavits  made  for  an  attachment,  for  not  performing  Attachment 
an  award,  (there  being  no  action  depending,)  need  not  for  not  obey* 
be  intituled,  but  the  affidavits  in  answer  must.  Bevan  v.  ing  award. 
Bevan,  3  Term  Rep.  601. 

Bail  above  may   be  put  in  on  a  dies  non  juridicus.  Bail  above  on 

Baddely  v.  Adams,   6  Term  Rep.  170.  a  dies  non, 

good. 
If  the  plaintiff  holds  two  defendants  to  bail  on  a  joint  Two  ^en^m 

wrU,  ana  declare  against  mem  separately,  the  court   will  ants  cannot  be 
set  aside  the  proceedings,     mossy.  &ircn,  o  i*erm  itep.  held  to  baa 
722.  '  hi  a  joint  ac- 

tion. 

If  the  declaration  be  taken  out  of  the  office,  it  cures  a  Decl  ^^ 
defect  in  the  process.  Caswall  v.  Martin,  2  Str.  1072.       out  cures  de- 

The  plaintiff  cannot  deliver  a  declaration  de  bene  esse,  fect  top"**8* 
after  the  time  for  the  defendant's  appearance  is  expired. 
Baker  v.  Cooper,  6  Term  Rep.  548. 

An  error  in  mesne  process,  is  cured  by  appearance,  Error  in 
1  Str.  155.  because  the  only  intent  of  mesne  process  is  •m^l^Srocew 
to  bring  the  defendant  into  court  Lucas  86.  Widrington  M 
T.  Charlton,  Cos.  temp.  Hard.  39. 

If  the  defendant  be  served  by  a  wrong  name,  and  he  But  can  never 
appears  by  his  right  one,  it  is  cured,  if  the  plaintiff  de-  °«  pured  by 
clare  against  him  by  his  right  name.     Doe  v.  Butcher,  P^tnTsen- 
3  Term  Rep.  611.     But  if  the  defendant  does  not  enter  *™f  V""" 
his  appearance,  it  is  not  in  the  power  of  the  plaintiff  to 
set  it  right  by  filing  appearance  in  his  right  name.     Ibid. 
Dring  v.  Dickinson,  1 1  East.  226. 

If  two  actions  be  brought  i>y  the  same  plaintiff,  at  the  If  two  actions 
same  time,  for  causes  which  may  be  joined  in  one  action,  J*  brought 
and  the  defendant  is  holden  to  bail  in  both,  the  court  ^^^  ^ 
will  compel  the  plaintiff  to  consolidate  them,  and  to  pay  joined,  plaL- 
the  costs  of  the  application.  2  Term  Rep.  639.  Cecil  v.  tiff  must  con- 
Brigges.  solidate. 

The  plaintiff  cannot  in  any  case  declare  by  the  bye,  Declaration 
before  he  has  declared  in  chief.  Delves,  q.  t.  v.  Strange,  by  the  bye. 

6  Term  Rep.  158.  7  Term  Rep.  80. 

Bail  are  not  regularly  put  in,  unless  the  name   of  the  County  to  be 
proper  county  be  inserted  in  the  bail-piece.  Smith  v.  inserted  in  the 
Miller,  7  Term  Rep.  96.    ■  bail-piece. 

No  exception  against  bail  is  avoidable  until  the  plain-  No  exception 
give  notice  of  the  exception.     Oldham  v.  Burrell,  to  bail  with- 

7  Term  Rep.  26.  out  *  notice- 

All  irregularities  in  the  process,  or  declaration,  should  Irregularities 
be  complained  of  before  interlocutory  judgment ;    for  t^LCOf(l" 


in 
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the  first  in-     whenever  the  proceedings  are  irregular,  the  court  will, 
stance.  jf  the  application  be  made  in  the  first  instance,  set  them 

aside ;  but  if  the  defendant  lies  by,  and  suffers  the  plain* 
tiff  to  proceed,  the  court  will  not  assist  him.  9  Term  Rep. 
7.  10.  Delay  is  an  answer  to  any  objection  of  irregularity, 
per  Buller,  J.  and  the  party  who  applies  for  a  favor  most 
cow+4+4b*'mmtrki  the  first  instance.  ■■ 


Distinction  There  is  a  distinction  between  a  mere  irregularity  in 

between  a  ,    the  mode  or  time  of  proceeding,  and  a  defect  in  the  pro- 
mere  brregu*    ceedings  themselves.     Therefore  if  an  affidavit  be,  that 
fecUn*^       *e  ma*er  an<*  indorser  of  a  note  are  severally  indebted 
proceeding.      *°  the  holder  on  one  stamp  only,  including  both  in  the 
writ,  with  several  ac-etiams,  neither  can  be  held  to  bail ; 
and  if  either  be,  and  the  bond  be  assigned,  though  one 
put  in  bail  only,  yet  he  may  move  to  set  same  aside  for 
the  defect.     Hussey  v.  Wilson,  6  Term  Rep.  864.    The 
appearance  in  this  case  does  not  cure  it. 

If  there  be  an  Where  an  irregularity  is  complained  of,  the  party 
^^J8^'  complaining  must  shew  the  irregularity;  apd  not  put  it 
shewn.  upon  the  other  party  to  vindicate  his  proceedings,  and 

shew  that  he  is  regular.  Rex  v.  Perry,  5  Term  Rep*  464. 

On  gtat  If  no  affidavit  of  debt,  specifying  the  penalties,  be 

V  Ge°'mA  a*  made  and  filed  previous  to  the  issuing  the  writ  under  the 
murt  hefted*  *taL  21  Geo*  8'  c'  L  thouSh  the  defendant  take  the  decla* 
though  the  ration  out  of  the  office,  yet  he  may  move  to  tpiafih  the 
writ  be  not  writ,  and  stay  the  subsequent  proceedings ;  although 
bailable.  plaintiff  did  not  in  such  writ  hold  him  to  bail,  nor  specify 

in  it  the  penalties  which  are  directed  by  the  act.  King  qui 

tarn  v.  Horny  4  Term  Rep.  349. 

apenal  statute  Where  several  persons  have  separately  incurred  penal* 
is  not  to  be  ties  f°r  printing  illegal  schemes  of  the  lottery,  a  separate 
commenced  in  affidavit  must  be  made  and  filed  against  each  of  them, 
^FJ^fpro-  and  if  they  be  all  joined  in  one  affidavit,  the  irregularity 
mbited  by  the  jg  not  wajve(j  jy  putting  in  bail,  but  the  court  will  quash 

the  writ  on  motion.  The  plaintiff  would  have  agreed  to 
accept  common  bail,  but  the  court  said,  we  are  to  take 
care  that  an  action  on  a  penal  statute,  shall  not  be  com* 
menced  in  a  mode  prohibited  by  the  statute.  Goodwin 
qui  tarn  v.  Parry,  4  Term  Rep.  578. 

Irregularity  If  the  defendant  complains  of  irregularity  in  process  or 
in  process  a     notice,  he  must  annex  the  copy  to  his  affidavit,  that  it  may 

copy  io  ne  an-  .     .%  . 

nexed.  appear  to  the  court. 

If  prisoner  do  H  a  prisoner  be  supersedeable  for  any  irregularity,  as 
not  take  the    for  want  of  a  demand  of  plea,  he  cannot  take  advantage 
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of  it,  after  he  is  charged  in  execution.    Rose  v.  Christ-  first  advan- 
field,  1  Term  Rep.  591.  tage. 

If  the  defendant  swear  that  the  debt  for  which  the  If  <kbt  be 
action  is  orougbt  is  under  40s.  he  may  move  to  stay  the  under  40s- 
proceedings,    which  the   court    will  order,   if  plaintiff 
does  not  deny  it  Wellington  v.  Arters,  5  Term  Rep.  64* 

If  a  rule  to  return  the  writ  be  taken  ontTnTGeracalion,  Rule  taken 
although  it  be  dated  the  first  day  of  the  next  term,  and  out  in  vaca- 
an  attachment  be  granted  for  not  obeying  it,  the  court  ^SiTtDeint 
will  set  aside  the  attachment.  For  such  a  rule  is  false  in  ^  ^  ^ 
itself,  irregular  and  improper.    Rex  v.  Sheriff  of  Corn-  next  term, 
wall,  1  Term  Rep.  652.    This  rule,  was  taken  out  before  held  irregular. 
the  commencement  of  Mich,  term,  and  intituled  the  first 
day  of  that  term. 

A  sheriff  cannot  be  ruled  to  bring  in  the  body,  until  Rule  to  bring 
the  day  after  the  expiration  of  the  rule  to  return  the  writ,  m  the  body. 
Hodgson  v.  Nugent,  5  Term  Rep.  277.  Rex  v.  Sheriff 
qf  Middlesex,  8  East.  525. 

The  four  days  allowed  for  pleading  in  abatement  are  Pleading  in 
both  inclusive.  Jennings  v.  Webb*  1  Term  Rep.  277.    If  abatement 
the  last  of  the  four  days  happen  on  a  Sunday,  then  defen- 
dant has  all  Monday.  S.  P.  5  Term  Rep.  210. 

A  rule  to  plead  is  necessary  to  compel  a  plea,  in  bar;  Rule  to  plead, 
but  it  may  be  dispensed  with  by  pleading  either  in  bar,  or  when  Aspen- 
abatement.    Brandon  v.  Payne,  1  Term  Rep.  690.    But  8ed  with* 
where  no  time  has  been  given  by  a  judge's  order,  a  rule 
to  plead  may  be  dispensed  with. 

When  the   law  requires  that  a  month's  notice  of  an  if  the  law  re* 
action  be  given,  the  month  begins  with  the  day  on  which  quires  a 
the  notice  is  served.    3  Term  Rep.  623.  month's  no- 

When  the  word  month  is  used  in  a  statute,  without  the  When  month 
addition  of  calendar,  or  any  other  words  to  shew  that  the  is  used  in  a 
legislature  intended  calendar,  it  is  understood  to  mean  a  8tatute* 
lunar  month.    6  Term  Rep.  224. 

A  month's  time  to  plead  means  a  lunar  month,  ox  four  A  month's 
weeks,  3  Burr.  1455.     And  so  in  all  legal  proceedings  a  time  mean*  a 
month  means/our  weeks.    Ibid.     TuUet  v.  Linfield.       lunap  month- 

On  a  quart  impedit,  six  months  are  understood  six  Quare  im- 
caiendar  months.  Ibid.  13  Ed.  1.  c.  5.  pedit. 

There  is  a  distinction  between  the  temporal  and  the  EccL  and 
ecclesiastical  law,  in  interpreting  this  term,  "  month;99  temp;  courts, 
the  former  understands  it  to  be  lunar,  the  latter  to  be  disttoction. 
calendar ;  per  Denison,  J. 
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Attorney  four  An  attorney  of  this  court  is  only  entitled  to  four  dayg 
days  to  plead,  time  to  plead,  though  he  reside  mare  than  twenty  miles 

distant  from  London.  Man  v.  Fletcher^  5  Term  j?e?p.  369. 

Contra  in  the  other  courts.    . 

This  is  a  great  hardship  on  the  attornies  who  live  at 
great  distances:  the  Common  Pleas  give  eight  days  above 
20  miles  from  Xtondon. 

Demand  of  The  demand  of  a  plea  may  be  given  after  the  rule  to 

Pk*  plead  entered,  and  on  the  same  day  declaration  is  deli- 

vered, or  rule  given.  And  in  cases  where  defendant 
puts  in  bail,  or  enters  his  appearance  in  due  time,  Nott 
v.  Oldfield,  1  Wils.  134,  must  be  delivered  twenty-four 
hours  before  judgment  can  be  signed.  Dyche  v.  Burgoynt, 
1  Term  Rep.  454. 

Judgment  for      Judgment  may  be  signed  for  want  of  a  plea  on  the  6th 
want  of  plea,    day  in  the  afternoon ;  provided  a  rule  to  plead  has  been 
duly  given,  and  demand  of  plea  made  twenty-four  hours 
previous  (if  such  demand  was  requisite.) 

Plea  may  be  If  the  plaintiff  d^lay  signing  judgment,  a  plea  may  be 
filed  before  fiied  or  delivered,  although  the  rule  is  expired.  1  Term 
judgment         RejJ    n  MinU8  v   Baxter. 

When  new  If  a  declaration  be  delivered  in  Michaelmas  term,  and 

rule  tp  plead,  rule  to  plead  given;  if .  the  plaintiff  does  not  sign  judg- 
ment in  Michaelmas  term,  and  Hilary  term  is  com- 
menced, a  new  rule  to  plead  again  is  necessary ,  to 
warrant  the  judgment  of  Hilary  term. 

When  need  If  time  to  plead  be  given   in  vacation  to  the  first  day 

of  none.  of  the  next  term,  no  rule  is  necessary  to  warrant  the 

judgment. 

Rule  given  to  The  rule  to  plead  ought  not  to  be  given,  until  the 
be  after  filing  declaration  be  actually  filed  or  delivered  ;  and  must  be 
dedaratoi.  °  so  given  in  term,  or  within  four  days  after. 

Whendemand  There  are  three  cases  in  which  a  demand  of  a  plea  is 
of  plea  not  ne-  noi  necessary:  1.  Where  the  plaintiff  files  common  bail 
cessary"  according  to  the  statute.  2.  Where  the  defendant  is  in  cus- 

tody of  the  sheriff.  3.  If  defendant  does  not  file  bail,  or 
enter  his  appearance.  Rose  v.  Christfield9  1  Term  Rep. 
691.  636.  Coke  v.  Raven. 

Twenty-four  jf  a  p]ea  fee  demanded  on  Saturday,  the  defendant  has 
sive^lsun-"  twenty-four  hours  to  plead  exclusive  of  Sunday.  Solomons 
day.         "     v.  Freeman,  4  Term  Rep.  557. 

Whendemand      The  demand  of  a  plea  is  a  waiver  of  bail,  if  no  bail  at 

of  plea,  waiver  * 
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that  time  put  in ;  but  if  the  bail  be  put  in,  it  is  a  waiver  of  of  bail,  or 
the  justification  only.  '       justification. 

Where  the  plaintiff,  after  giving  a  rule  to  plead,  is  de-  Ifinjunction, 
layed  by  injunction,  a  newrule  is  not  necessary  to  be  given  no  ncw  ru^e 
after  injunction  dissolved,  nor  a  new  demand  of  plea  if  neoe88aiT' 
there  has  been  one  previously  given. 

After  a  rule  to  abide  by  a  plea,  or  plead  such  other,  Rule  to  abide 
defendant  can  only  plead  the  general  issue,  and  give  notice  by  plea,  what 
of  set-off;  or  he  may,  with  leave,  plead  the  set-off.  Cochran  {JwJJi?y  ** 
v.  Robertson,  1  Term  Rep.  693.  pietwea. 

If  under  a  judge's  order  to  plead  issuably,  the  defen-  When  cannot 
dant  puts  in  a  plea,  though  informal,  which  goes   to  the  take  judg- 
substance  of  the  action,  the  plaintiff  cannot  sign  judg-  meat  for  want 
ment,  as  for  want  of  a  plea.     Theliuson  v.  Smith,  5  Term  |£ourfi  plea  is 
Rep.  152.  informal. 

It  is  an  invariable  practice  of  the  court  to  grant  one  one  rule  to 
rule  only,  to  set  aside  an  irregular  judgment  and  the  sub-  set  aside  irre- 
sequent  proceedings  on  that  judgment,  in  whatever  mode  ff"^  JU*|S\ 
the  party  may  have  proceeded  after  the  judgment.  Bar-  ™™  e  ™  pro^"    ' 
low  v.  Kaye,  4  Term  Rep.  689.  ceedings.   °" 

Where  the  plaintiff  files  common  bail  for  the  defendant,  of  judgment 
on  any  day  between  the  2d  and  6th  of  November,  and  signed  before 
he  is   in   other   respects  entitled    to  sign  judgment,   it  essoignof 
is  signed  as  on  the  day  preceding  the  essoign  day  of  Mich.  term" 
Michaelmas  term.   JVansey  v.  Moore,  6  Term  Rep.  66. 

In  an  action  on  a  judgment  the  defendant  cannot  apply  No  stay  of 
to  stay  the  proceedings  pending  error  on  that  judgment,  proceedings 

until  he  has  put  in   bail.     Smith  v.  Shepherd,  5   Term  {^jjjf  er^or 
Rep.  9.  .         till  bail  put  in. 

A  defendant  in  replevin,   is  not  entitled  to  move  for  Nonsuit  in  re- 
judgment  as  in  the  case  of  a  nonsuit  Shortridge  v.  Hiern,  plevin. 
5  Term  Rep.  400. 

The  court  will  not  grftnt  a  new  trial  for  the  purpose  of  New  trial 
letting  the  party  into  a  defence  which  he  might  have 
made  at  the  first  trial.    Salk.  653.  1   Wils.  98.  1   Term 
Rep.  84. 

The  plaintiff  is  not  bound  to  give  notice  of  trial  till  the  When  not 
term  after  that  in  which  issue  is  joined.  Hall  v.  Buchanan,  bound  to  give 
2  Term  Rep.  734.  notioe  *  trial. 

Any  attendance  on  any  judge's  summons,  for  half  an  hour  Attendance 
next  immediately  following  the  return  thereof,  shall  be  o^i1"^'- 
deemed  a  sufficient  attendance,  and  as  effectual,  as  an  8mn*nons  "^ 
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hour's  attendance  on  any  summons  has  heretofore  been. 
Rule,  Trin.    Term,  36  Geo.  3.    6  Term  Rep.  402. 

Muter  to  be  Ordered,  that  on  every  appointment  to  be  made  by 
attended  on  the  master,  the  party  on  whom  the  same  shall  be  served 
faret  appoint-   gball  ^ttend  guch  appointment,    without  waiting  for  a 

second ;  or  in  default  thereof,  t$ie  master  shall  proceed, 
ex  parte  on  the  first  appointment.  R.  Hil.  32  Geo.  3. 
4  Term  Rep.  580. 

Oyer  of  origi-  Ordered,  that  a  defendant  be  not  allowed  oyer  of  an  ori- 
nai  not  allow-  ginal  wHt.  ^  th&t  if  he  demttIld  it,  the  plaintiff  may 

proceed  as  if  no  dennand  had  been  made.  R.  Trin.  19 
Geo.  3. 

I$2?  to  ^'S?  ^e  defendant  has  as  many  days  to  plead  after  oyer  of 
attei^oyer  de-  a  dee(j  jg  deuvered)  a^  jje  tad  when  it  was  demanded. 

Webber  v.  Austin,  8  Term  Rep.  356. 

Special  origi-       Ordered,  that  in  all  actions  by  special  original  writ; 

nal,  proceed-   if  plaintiff  recover  less  than  501.  be  shall  not  be  allowed 

nS  b7-  more  costs  than  he  would  be  entitled  to  in  case  he  had 

proceeded  by  bill,  (except  in  such  actions  in  which  he 

could  not  proceed  by  bill :  or  in  which  any  defendant 

shall  be  actually  outlawed.)  R.  M.  23  Geo.  3. 

Primers  bay-      The  rules  of  E.  30  Geo.  3.  and  M.  37  Geo*$.  as  to  bay- 

™*  ****  "J?  m%  **ay  ru*e8» an<*  additional  day  rules,  are  now  repealed, 
toreturn  by    ^  not  to  extend  to,  or  repeal  or  discharge  so  much  of 

the  rule  of  E.  30  Geo.  3.  as  requires  that  every  prisoner 
having  a  day  rule,  shall  return  within  the  walls,  or  rules, 
of  the  said  prison,  at  or  before  nine  in  the  evening  of 
the  day,  for  which  such  rule  shall  be  granted.  6  East,  2. 

Bail-pieces.  Ordered,  that  the  clerk  of  the  bails  mark  the  bail-pieces 

numerically  as  they  are  received.  E.  T.  SO  Geo.  3. 

€u&  brev.  Ordered,  that  the  custos  brevium  shall  endorse  on  every 

writ,  on  what  day,  and  at  what  hour  the  same  was  filed. 
R.  Trin.  30  Geo.  3. 

Writs  to  be  Ordered,  that  in  future  all  writs  shall  be  returned  by 
returned  by  the  sheriff,  on  the  day  on  which  the  rule  for  returning  the 
the  sheriff.       same  shall  expire;  in  default,  plaintiff  to  be  at  liberty  to 

move  for  an  attachment  on  the  next  day.  R.  Trin.  32 

Geo.  3. 

« 

Affidavits  Ordered,  that  affidavits  to  be  read  in  court,  or  before  the 

swornin  court  master,  be  brought  to  the  clerk  of  the  rules,  to  be  filed 
to  be  filed,       jn  such  convenient  time,  that  copies  of  them  may  be  duly 
tita  fata   mtt^e  an^  delivered  to  the  party  filing  the  same,  R.  M.  . 
read.  9  Geo,  2. 
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Tuesdays  and  Fridays  are  called  paper  days,  for  going  Paper  days 
through  the  paper  of  causes,  wherein  concilium*  have  where  con- 
been  moved  for,  on  the  civil  side;  and  Wednesday  and  caiu™f *** 
Saturday  for  transacting  business  on  the  crown  side.  But  mov 
no  cause  can  be  set  down  on  the  first  paper  day,  or  on 
the/bur  last  days  of  business  in  term :  yet  upon  the  day  Common  de- 
which  would  otherwise  be  the  last  paper  day,  common  Tm^Kn  lM? 
demurrers  may  be  set  down  (unless  it  be  the  last  day  of       "B"11161^ 
the  term,)  where  no  argument  is  required. 

Special  causes  must  be  argued  in  the  order  they  are  Must  be  ar- 
entered,  unless  the  court  shall,  for  reasonable  cause,  veru  S^  ^8en^ 
fied  by  affidavit,  upon  application  made  by  either  of  the  *^      ***     • 
parties,  by  counsel,  at  least  two  days  preceding,  other- 
wise order.  Cutler  v.  Powell,  6  Term  Rep.  320, 

Ordered,  that  all  enlarged  rules  to  shew  cause  made  in  Enlarged 
the  last  term,  shall  be  moved  for  before  the  last  day  of  rules. 
the  present  term,  unless  leave  for  postponing  them  shall 
be  particularly  applied  for  and  granted.  M.  T.  80  Geo.  2. 
\Burr.  9.    And  all  causes  shall  come  on  to   be  argued  And  to  be 
in  the  same  order  that  they  are  entered,  and  that  they  argued  in  the 
shall  continue  to  stand  in  the  paper  in  the  same  order  °™er  tne£_ 
till  they  shall  be  argued,  (without  being  entered  a-new,)  "*  eateted- 
agd  that  no  cause  shall  be  put  off  without  a  special  appli- 
cation to  the  court  upon  some  special  ground,  before  the 
day  upon  which  it  stands  in  the  paper  for  argument. 
Ibid.  52. 

Ordered,  that  every  rule,  which  shall  be  enlarged  to  Rules  en- 
the  next  subsequent  term,  shall  be  fixed  to  a  particular  JflSf  t0  ** 
peremptory  dav;  namely,  the  first  five  enlarged  rules  emptory***' 
either  on  the  criminal  or  civil  side  of  the  court,  (as  they  days,  and  lists 
may  happen)  for  the  first  day  of  the  next  term ;  the  to  be  made 
second  Jive,  for  the  second  day  of  it;  the  third  five,  for  the  thereof. 
third  day;  and  so  on,  toties  quoties,  to  the  sixth,  seventh, 
eighth,  ninth,  tenth,  and  following  days  of  such  subse- 
quent term ;  and  that  after  every  term,  there  be  a  list  made 
out  and  fixed  up  in  the  offices,  both  on  the  crown  and 
civil  side  of  the  rules  so  enlarged,  and  the  particular  days 
when  the  respective  motions  are  to  come  on;  and  that  a 
copy  of  such  lists  be  delivered  to  the  judges  respectively, 
the  day   before   the    beginning  of   every  term.     Hil. 
6  Geo.  3. 

It  is  ordered,  that  all  rules  enlarged  till  the  next  term  Eight  for  each 
be  peremptory ;  and  that  eight  be  set  down  for  every  day;  peremptory 
and  the  lijte  for  every  future  term.  R.M.ll  Geo.  3.  y* 
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Special  cases        All  special  cases  shall  be  entered  within  the  four  first 
when  to  be      days  of  the  term  next  after  the  trial;  and  none  shall  be  set 
set  down.        down  on  any  of  the  four  last  days  of  the  term.      R.  M. 
38  Geo.  3.  7  Term  Rep.  454. 

toed"*68  Cn"  Ordered,  that  no  rules  entered  in  the  peremptory  paper 
emptory  Per"  ^e  cu^gcrf  during  the  term,  or  put  off  by  the  appoint- 
paper  shall  be  e<*  day,  by  consent  of  counsel,  or  the  attornies  cdn- 
enlai^ed  cerned  therein,  without  previous  application  to,  and  spe- 

without  leave.  cial  leave  of  the  court.     R.  E.  41  Geo.  3.  1  East.  496. 

Special  ver-  Special  verdicts  to  be  set  down  within  the  first  four 
days  of  the  term,  otherwise  to  be  mentioned  to  the  court 
on  the  motion  for  the  concilium.     1  Burr,  in  pref  6. 

Special  cases.  Special  cases  the  first  four  days  of  the  next  term  after 
trial,  and  not  in  any  of  the  four  last  days.  R.  M.  38 
Geo.  3. 

^T**  of  Motions  in  arrest  of  judgment  may  be  made  within  (he 

juagm  first  four  days  of  the  term,  but  Sunday  isnot  to  be  esteem- 

ed one  of  the four.  4  Burr.  2130.  Mich.  Term,  7  Geo.  8. 

A  motion  may  be  made  in  arrest  of  judgment,  after  a 
rule  for  a  new  trial  has  been  discharged,  and  at  any  time 
before  the  judgment  is  signed.  Dougl.  Rep. ,745.]  Taylor 
v.  Whitehead. 

New  trials.  Motions  for  new  trials,  ought  to  be  made  within  the 

first  four  days,  but  in  case  of  delay  occasioned  by  no  wij- 
ful  act  of  the  party,  it  may  be  moved  for  on  the  fifth  day, 
viz.  where  counsel  had  neglected  to  move.  Dougl.  Rep. 
171.  Bert  v.  Barlow.  And  where  the  attorney  was  taken 
ill,  and  died  on  the  road  to  London.  Doe  ex  dem.  Davie 
and  others  v.  Haddon  and  others,  E.  T.  1784. 

arrest  of  judg-  Motion  for  a  new  trial,  and  a  motion  in  arrest  of  judg- 
ment ment,  may  not  be  made  both  together,  the  former  must 

precede.     1  Burr.  334.  Rex  v.  White. 

Motion  in  ar-  Motion  in  arrest  of  judgment  may  be  made  on  thecrown 
nT1  °  jut"  side,  at  any  time  before  sentence  pronounced.  2  Burr. 
made  on  the  801.  Rex  v.  Robinson. 

crown  side.  After  conviction  of  a  misdemeanor,  the  defendant  must 
After  convic-  be  present  in  court,  if  he  would  move  in  arrest  of  judg- 
tion.  ment;  though  he  need  not  be  so,  upon  arguing  a  special 

verdict.     2  Burr.  930.  Rex  v.  Spragg. 

When  person-      Personal  appearance  of  a  defendant  convicted  of  a  mi* 

al  appearance  demeanor  ought  not  to  be  dispensed  with  (upon  his  clerk 

pensed  with.    ifl  court  undertaking  for  the  fine),  unless  it  be  clear,  tlm 

"  the  punishment  will  not  be  corporal,  only  pecuniary,^ 
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*  not  ill  every  case  even  of  that  kind."    3  Burr.  1 787. 
jfe?  ▼.  Harm. 

-    Ordered,  that  attachments  be  absolute  in  the  first  in-  Attachment 
stance :  "  First,  for  nonpayment  of  costs  on  the  master's  J^n  absolute 
allocatur ;  secondly,  against  a  sheriff  for  not  obeying  a  ^J** *** bkm 
peremptory  rule  to  return  a  writ)  or  bring  in  the  body  ;  8     *** 
tUrdifo  for  contempt  of  the  court  in  the  execution  of  the 
process  of  the  court"    R+  Tr.  17  Geo.  8. 

On  the  last  clay  of  a  term  an  attachment  cannot  be  When  may  fat 
moved  for,  exceptjirst  (or  nonpayment  of  costs.  5  Burr.  mov^d  for 
2686.    2dly,  Against  a  sheriff  for  not  returning  a  writ,  davofteli 
1  Burr.  657.  Trin.  31  Geo,  2.  And,  Sdly,  For  not  bring-     ' 
ing  in  the  body. 

And  counsel  may  move  on   the  last  day  of  term,  to  Indictment 
quash  au  indictment,  but  not  to  quash  an  order.     Ibid. 

A  defendaut  being  hrought  up  for  judgment  qfter  con-  ^*T?°!?™> 

victiony  stands  committed,  pending  the  consideration  of  *jj£JJ[  jn^jL 

the  judgment,  unless  the  prosecutor  consent  to  his  stand-  committed, 

ing  out  on  bail.  Rex  v.  Waddington,  1  East  Rep.  159. —  unless  prose- 

The  court  has  no  discretion  to  exercise.  cutor  consent 

to  his  being  on 
On  the  last  day  of  term,    a  motion  to  answer  the  mat.  bail 

ters  of  an  affidavit  cannot  be  made.  4  Burr.  2502.  Jacob's  Answer. 


If  pending  an  argument  on  a  special  verdict,  and  the  **  pending 
court  takes  time  to  consider  thereon,  either  party  dies,  SjJOT1Lrtr 
the  judgment  will  be  ordered  to  be  entered  as  of  the  term  dies?*  P&r^ 
in  which  judgment  ought  to  have  been  signed.     1  Burr. 
2*6,  147.    4  Burr.  2271. 

A  prisoner  who  is  supersedeable  for  want  of  filing  a  When  irregu- 
bill  against  him  in  time,  waives  the  irregularity  by  plead-  larity  waived, 
ing.     Pearson  v.  Bawling,  1  Bast  Rep.  77. 

Ordered,  in  all  cases  where  a  rule  is  obtained  to  set  Rule  to  set 
aside  proceedings  for  irregularity,  with  costs  ;  and  such  aside  proceed- 
rule  is  discharged  generally,  without  any  special  direc-  IJJjS,  JJjyJ 
tkm  upon  the  matter  of  costs,  it  is  understood  to  be  dis-  Josts? 
chained  with  costs,  and  the  latter  rule  must  be  drawn  up 
accordingly.     R.  M.  37  Geo.  3. 

• 

No  rules,  orders,  or  notices,  in  any  cause  shall  be  Notices,  &c 
served,  or  any  proceedings  or  pleadings  delivered  or  served  tobcdejiver-i 
later  than  ten  at  night ;  and  service  after  that  hour  shall  ff'  not  later 
be  void.     R.  M.  41  Geo.  3.    1  East.  132.  ' 

Ordered,  that  a  committitur  on  every  judgment  against  Filing  of  com. 
a  prisoner,  shall  be  filed  with  the  clerk  of  the  docquets,  against 

jj  prisoners. 
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ARRB8T. 


If  court  di- 
vided equally. 

Ifnoday  speci- 
fied in  an  act 
of  parliament. 


on  or  before  the  last  day  of  the  term  in  which  such  pri' 
soner  is  to  be  charged  in  execution  ;  and  to  be  entered  on 
record  within  four  days  after  the  end  of  such  term.  R. 
E.  41  Geo.  9.  1  East  410. 

If  the  court  are  equally  divided,  no  judgment  can  be 
given.    7  Term  Rep.  582.     Cowley  v.  Dunlop. 

Where  no  specific  day  is  mentioned  in  an  act  of  par- 
liament from  which  it  is  to  take  effect,  it  commences  by 
legal  relation  from  the  first  day  of  the  session.  Lattess 
v.  Holmes,  4  Term  Rep.  660.  6  Bro.  P.  C.  563. 


arrest,  (a) 

At  common  At  common  law  the  defendant  was  not  liable  to  be  ar- 
J^-I^^kk  rested  for  civil  injuries,  unaccompanied  by  force.  3  Co. 
to  arrest  |g      ^,yg  jmmunjty  0f    tne  defendant's  person,  incase 

of  peaceable,  though  fraudulent  injuries,  producing 
great  contempt  of  the  law,  in  indigent  wrong  doers,  a 
capias  was  allowed  to  arrest  the  person  in  actions  of 
account,  though  no  breach  of  the  pe&ce  were  suggested, 
by  the  statute  of  Martb.  52  H.  3.  c.  23.  and  Westm.  2. 
(13  Ed.  I.  c.  1 1.)  in  actions  of  debt  and  detinue,  by  atat 
25  Ed.  3.  c.  17.  and  in  all  actions  on  the  case,  by  atat.  19 
H.  7.  c.  9.    3  Black.  Com.  281. 

Arrest  An  arrest  in  a  civil  cause  is  defined  to  be,  the  appre- 

hending or  restraining  one's  person  by  process  in  exe- 
cution of  the  command  of  some  court,  or  officer  of  justice, 
Wood's  Inst.  675.  And  must  be  by  corporal  seizing  or 
touching  the  body  of  defendant.  1  rent.  306,  Cowp.  Rep. 
165. 

In  making  the  arrest,  it  is  not  necessary  that  the  offi- 
cer who  has  the  authority  should  be  the  hand  that 
arrests,  nor  in  the  presence  of  the  person  arrested,  nor 
actually  in  sight:  it  will  be  sufficient  if  he  be  near,  and 
acting  in  the  arrest.     Cowp.  Rep.  65.    Blatch  v.  Archer. 

No  arrest  can  be  made,  or  process  served,  on  a  Sunday, 
except  for  treason,  felony,  or  breach  of  the  peace.  29  Car. 
2.  c.  7.  sect  6.  1  Salic.  78.  But  the  service  of  every 
such  writ,  Ac.  shall  be  void,  and  the  person  executing  same 
shall  be  liable  to  answer  damages  to  the  party  grieved, 
as  if  he  had  done  same  without  any  writ.    3  East  155. 


How  near  of- 
ficer need  be, 
on  arrest 


Hie  arrest 
cannot  be 
made  on  a 
Sunday,  ex- 
cept an  escape 
or  by  baiL 


(a)  For  this  head,  seemy  Office  of  Sheriff  and  Coroner* 
3d  ed.  p.  52. 


ARREST.  '99 

After  a  negligent  escape  the  *  defendant  may.be  retaken 
on  a  Sunday,  and  that  either  by  the  officer,  or  upon  a 
fresh  pursuit,  or  by  virtue  of  an  escape  warrant.  2  Ld. 
Ray.  1028.  2  Salic.  626.  Also  bail  may  take  their  prin- 
cipal upon  a  Sunday,  in  order  to  surrender  him.  1  Atk. 
239.     6Mod.2$L 

By  stat  12  Geo.  1.  c.  29.  made  perpetual  by  21  Geo.  2.  N«  *>  be 

e.  3.  it  is  enacted,  "  That  no  person  shall  be  held  to  spe-  *™,to  "P®**1 

u     .  i  i .,  .  *   .  .      »  \       bail  in  wipe- 

"  cial  bail  on  any  process  issuing  out  of  any  superior  j^  court 
"  court,  where  the  cause  of  action  shall  not  amount  to  under  10L 
"  10L  or  upwards:  and  in  all  cases  where  the  cause  of 
u  action  shall  not  amount  to  101.  or  upwards,  in  any  su- 
"  perior  court  (and  the  plaintiff  shall  proceed  by  the  way 
V  of  process  against  the  person),  he  shall  not  arrest  the 
**  body  of  the  defendant,  but  shall  serve  him,  Ac.  perso- 
"  nally  with  a  copy  of  the  process. 

"  That  in  all  cases  where  the  plaintiffs  cause  of  action  Where  the 
"  shall  amount  to  more  than  101.  affidavit  shall  be  made  cause  of  ac- 
**  and  filed  of  such  cause  of  action  (which  affidavit  may  ti°n  ^JKJl*3 
••  be  made  before  any  judge  or  commissioner  of  the  court  rfttobeinaSe 
u  out  of    which  such  process  shall  issue,    authorized  thereof  and 
"  to  take  affidavits  in  such  courts,   or  else  before  the  the  sum  en- 
"  officer  who  shall  issue  such  process,  or  his  deputy,)  doned  on  the  : 
«*  which  oath  such  officer,  or  his  deputy,  are  hereby  em-  hack  of  the 
"  powered  to  administer;    and   for  such  affidavit  one  wn 
•*  shilling,  above  the.  stamp  duties,  shall  be  paid,  and  no 
"  more;  and  the  sum  specified  in  such  affidavit  shall  be 
u  endorsed  on  the  back  of  such  writ  or  process ;  for 
"  which  sum  the  sheriff,  or  other  officer  to  whom  such 
"  writ  or  process  shall  be  directed  shall  take  bail,    and 
44  for  no  more.     But  if  any  writ  or  process  shall  issue  for  where  there 
101.  or  upwards,  and  no  affidavit  or  indorsement  shall  it  no  affidavit 
be  made  as  aforesaid,  the  plaintiff  shall  not  proceed  to 
arrest  the  body,  but  shall  proceed  in  like  manner  as  is 
by  this  act  directed  in  cases  where  the  cause  of  action 
does  not  amount  to  ten  pounds,  or  forty  shillings,  or 
upwards,  as  aforesaid."     Ibid.  sect.  2. 

And  by  19  Geo.S.c.  70,  the  provisions  of  the  12  Geo. 
1.  c.  29.  are  extended  to  inferior  courts. 

Before  the  making  of  these  acts,  a  defendant  might 
have  been  arrested  for  any  sum  of  money,  however  tri- 
fling or  inconsiderable,  upon  a  mere  suggestion,  with* 
out  any  affidavit  of  its  being  due. 

The  defendant  having  been  arrested  by  the  sheriff  at  An  arrest  on 
the  suit  of  another  plaintiff,  on  Saturday.  Nov.  3.  was  Saturday  at 

B  2 
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suit  of  another  discharged  on  same  day ;  the  sheriff  not  knowing  that 

plaintiff,  the    at  that  time  there  was  a  detainer  lodged  in  his  office 

dh^d?1  dk"  a*ailMlt  bim  at  suit  of  **"*  plaintiff;  this  being  afterward$ 

Tfoerewa*  at   discovered,  the  defendant  was  arrested  on  this  writ  on  the 

the  same  time  next  day*  Sunday:  motion  to  discharge  him,  arrest  being 

a  detainer  in    contrary  to  the  statute  29  Car.  2.     Lord  Kenyon.     The 

the  office,  and  defendant  was  not  in  the  sheriffs  custody  in  this  action 

to  was  arrest-  before  ^e  second  arrest.     But  even  if  he  had  been,  the 

dayT^court"  distinction  between  a  voluntary  and  negligent  escape  is 

discharged       recognised  in  Featherstonhaugh  v.  Atkmson,  Barn.  373. 

the  defendant  If  a  party  wrongfully  escape  from  the  custody  of  thelaw, 

he  may  be  retaken  at  any  time,  and  is  not  protected  by 

the  statute,  which  forbids  an  original  arrest  on  Sundays. 

But  here  the  defendant  was  not  guilty  of  any  contempt; 

he  was  regularly  discharged  on  the  Saturday,  the  sheriff 

not  even  knowing  that  he  was  authorized  to  detain  him. 

Rule  abs.  5  Term  Rep.  25.      Atkinson  v.  Jameson. 

No  person  to        But  now  by  stat.  51  Geo.  8.  c.  124*  s.  1.    it  is  enacted, 
be  held  to  spe-  that  after  the  first  day  of  Nov.  1811,  no  person  shall  be 
cial  bail  under  held  to  special  bail  upon  any  process  issuing  out  of  any 
I5w^UIf 6MOn  court>  w^ere  the  cause  of  action  shall  not  have  originally 
chantfeor  pro-  amounted  *°  161.  or  upwards,  over  and  above  and  exslu- 
mjssoiy  note,  i  siveof  any  costs,  charges  and  expences  that  may  have 
been  incurred,    recovered,   or  become  chargeable  in  or 
about  the  suing  for  or  recovering  the  same  or  any  part 
thereof,  except  where  the  cause  of  such  action  shall  arise 
or  be  maintainable  upon  or  by  virtue  of  any  bill  or  bills 
of  exchange,  promissory  note,  or  promissory  notes,  in 
which  cases  the  parties  liable  thereupon  may  be  held  to 
special  bail  in  such  manner  as  if  this  act  had  not  been 
made.     And  in  all  cases  where  the  cause  of  action  shall 
not  amount  to  151.  or  upwards,  exclusive  of  such  costs, 
charges,  and  expences  as  aforesaid,  (except  as  before  ex- 
cepted,) the  plaintiff  or  plaintiffs  shall  proceed  by  way  of 
process  against  the  person,  he,  she  or  they  shall  not  arrest 
the  body  of  the  defendant  ordefendants.butshallservehim, 
her,  or  them  personally  within  the  jurisdiction  of  the  court, 
in  such  manner  as  directed  by  the  statute  12  Geo.  Lis  pro* 
vided,  in  cases  where  the  cause  of  action  shall  not  aipount 
to  101.  or  upwards  in  any  superior  court,  or  to  40s.   or 
No |  special       upwards  in  any  inferior  court.     And    that  where  the 
uued  to  com-    caus.e  ©faction  in  any  court  shall  not  amount  to  151.  ex- 
pel appear-      elusive  of  such  costs,  charges,  and  expenoes  as  aforesaid 
ance  under      (except  as  before  excepted,)  no  speeial  writ  or  writs,  nsff 
wl«  any  process  specially  therein   expressing  the  cause  or 

causes  of  action,  shall  after  the  said  1st  of  November  be 
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istfaed-from  any  court,  in  order  to  compel  any  person  or 
persons  to  appear  thereon  in  such  court,  and  all  proceed- 
ings and  judgments  that  shall  after  the  said  1st  day  of 
November  be  had  on  any  such  writ  or  process  shall  be 
and  are  hereby  declared  to  be  void  and  of  no  effect.  Sect.  I . 

That  the  provisions  in   19   Geo.  3.  c.   TO.  respecting  19  Geo.  s.  re* 
actions  in  inferior  courts,  where  the  cause  of  action  should  "P^ting  •*■ 
amount  to  less  than  101.  shall  be  after  the  said  1st  day  {SJ^X- 
of  November  extended  to  all  actions  in  such  courts  where  extended  to 
the  cause  of  action  shall  not  amount  to  15!.  exclusive  sums  under 
of  such  costs,  charges  and  expences,  as  aforesaid,  (except  15L 
where  such  cause  of  action  shall  arise,  or  be  maintainable 
upon  or  by  virtue  of  any  bill  or  bills  of  exchange,  promis- 
sory note  or  promissory  notes,  in  which  cases  the  parties 
liable  thereupon  may  be  held  to  special  bail  in  such  man- 
ner as  if  this  act  had  not  been  made.)    And  that  so  much  S°  much  of 
of  any  act  or  acts  of  parliament  heretofore  passed  for  the  acts  authoris- 
recovery  of  debts  within  certain  districts  and  jurisdic-  c^ntmyto 
tkms,  which  may  have  authorized  the  arrest  or  impri-  the  above, 
ronment  of  debts  where  the  cause  of  action  amounts  to  repealed. 
less  than  151.  exclusive  of  such  costs,  charges,  and  expen-  r^     .  to  . 
ces  as  aforesaid,  shall  be  and  hereby  is  after  the  said  1st  remain  in 
day  of  November  repealed,  s.  3.  The  act  to  continue  in  force  till  1st 
force  until  1st  Novethber,  1816,  and  till  the  end  of  the  Nov.  1816. 
then  next  sessions  of  parliament,  and  no  longer.     Not  to  Not  to  extend 
extend  to  Scotland  or  Ireland,  s.  4.  •  !?  ?cotland  or 

Ireland. 

By  the  11  &  12  W.  3.  c.  9.  sect  2.  "  No  sheriff  or  other  No  sheriflj&c, 

"  officer  within  the  principality  of  Wales,  or  counties  pa-  in  Wales,  or 

"  latine,  upon  any  writ  or  process  issuing  out  of  any  of  (?>untf81?f^ 

."  bis  majesty's  courts  of  record  at  Westminster,  shall  hold  ^J^ 

"  may  person  to  special  bail,  unless  an  affidavit  be  first  Special  bail, 

"  made  in  writing,  and  filed  in  that  court,  out  of  which  unless  the * 

"  such  writ  or  process  is  to  issue,  signifying  the  cause  of  cause  ot  action 

"  action,  and  that  the  same  is  twenty  pounds  and  up-  he  sol 

•'  wards;  and  where  the  cause  of  action  is  twenty  pounds  ®^  not  to  bo 

and  upwards,  bail  shall  not  be  taken  for  more  than  the  ~ f?4u-  - 

j  i^  ^-    i_     «  j^.1*,*.  »  more  than  ex-« 

sam  expressed  m  Such  affidavit/'  pressed. 

By  1   Geo.  2.  c.  14.  sect.  15.    No  person  who  shall  list  No  seaman 
and  enter  himself  to  serye  his  majesty,  as  a  seaman  on  shall  be  liable 
board  anv  of  his  majesty's  ships  or   vessels,    shall  be  ^h^ro^** 
liable  to  be  taken  out  of  the  service  by  any  process  or  fc*fB  aer- 
execution,  other  than  for  some  criminal  matter,  unless  vice  otherwise 
for  a  real  debt,  or  for  other  just  cause  of  action,  and  than  for  some 
unless  before  taking  out  sucb  process  or  execution,  not  ^m^?^l 
being  for  a  criminal  matter,  the  plaintiff  or  some  other  Jg^  g^^^^ 
person  on  his  behalf,  shall  make  affidavit  before  on*  or  to  SOL 


tc 
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more  judge  or  judges  of  the  court  of  record,  or  other 
court  out  of  which  such  process  or  execution  shall  issue, 
or  before  tome  person  authorized  to  take  affidavits  in 
such  courts,  that  to  bis  or  their  knowledge  the  sum 
justly  due  and  owing  to  the  plaintiff  or  plaintiffs  from 
the  defendant  or  defendants,  in  fhe  action,  or  cause  of 
action,  on  which  such  process  shall  issue,  or  the  debtor 
damage  and  costs  for  which  such  execution  shall  be  issued 
out,  amounts  to  the  value  of  201.  at  the  least,  a  memo- 
randum of  which  oath  shall  be  marked  on  the  back  of 
such  process  or  writ,. for  which  no  fee  shall  be  taken; 
and  if  any  person  shall  be  arrested  contrary,  it.  shall  be 
lawful  for  one  or  more  judge  or  judges  of  such  court, 
upon  complaint  made  by  the  party  himself,  or  by  any  his 
superior  officer,  to  examine  into  the  same  by  the  oath  of 
the  parties,  or  otherwise,  and  by  warrant  to  discbarge 
such  seaman  so  arrested,  without  paying  any  fee,  upon 
due  proof  made  that  such  seaman  was  actually  belonging 
to  one  of  his  majesty's  ships  or  vessel,  and  arrested  oon- 
.  trary  to  this  act,  and  also  to  award  to  the  party  so  com- 
plaining such  costs,  as  such  judge  or  judges  shall  think 
reasonable:  for  the  recovery  whereof  he  shall  have  the 
like  remedy  that  the  person  who  takes  out  the  said  exe- 
cution might  have  had  for  his  costs,  or  the  plaintiff  in  the 
said  action  might  have  had  for  the  recovery  of  his  costs, 
in  case  judgment  had  been  given  for  him,  with  costs, 
against  the  defendant  in  the  said  action. 

-  A*  to  a  debt  By  32  Geo.  8.  c.  33.  s.  22.  "  No  seaman  can  be  taken  out 

!i!iw h*^h  "  °'  *^e  king's  service  by  any  process,  Ac.  for  a  debt  to 

entered  into  "  any  amount  contracted  after  he  was  in  the  service:  nor 

his  majesty's  "  by  any  process,  Ac.  for  a  debt  under  201.  for  a  debt  con- 

service.  "  traded  before  he  was  in  the  king's  service ;"  and  if 

If  arrested,  arrested  contrary  to  the  above  act  the  court  will  imme- 

court  wfll  en-  diately  enter  an  exoneretur  upon  the  bail-piece*  7  East 

ter  an  exone-  405.    Robertson  v.  Patterson. 
retur. 

Plaintiff  upon  That  any  plaintiff,  upon  notice -first  given  in  writing 
notice,  &c  of  the  cause  of  action,  to  such  seaman  or  seamen  in  his 
may  enter  a  majesty's  service,  or  left  at  his  or  their  place  of  residence, 
Bearaice^d  before  his  entering  into  his  majesty's  service,  to  file  a 
proceed  to  common  appearance  in  any  action  to  be  brought  for  or 
judgment,  &c.  upon  account  of  any  debt  whatsoever,  so  as  to  entitle 

such  plaintiff  to  proceed  to  judgment  and  outlawry,  and 
to  have  execution,  other  than  against  the  body  or  bodies 
of  him  or  them  so  actually  belonging  to  one  of  his  ma- 
jesty's ships  a> aforesaid.  Sect.  16. 
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A  seaman  upon  the  ship  books,  though  he  has  absented  who  are 
himself,  is  a  seaman  within  the  act,  Barnes,  95.  Arraou-  within  the  act 
rers,  gunners,  Ac.  enlisted  as  common  seamen,  are  within 
it  Barnes,  114.  1  Sir.  2.  T.    1  Black.  Sep.  30. 

By  stat  46  Geo.  3-  c.  66.  *.  78. "  No  person  who  is  or  shall  No  volunteer 
"  enlist,  Ac.  as  a  volunteer,  as  a  soldier,  shall  be  liable  to  £*SS»!rC 
u  be  taken  by  any  process  or  execution  whatsoever,  other  unEsfor  a 
"  than  for  some  criminal  matter,  unless  for  a  real  debt,  real  debt  of 
"  or  other  just  cause  of  action,  and   unless  before  the  901 
"  taking  out  such  process  or  execution  (not  being  for  a  *  Term  ReP- 
"  criminal  matter),  the  plaintiff  or  some  person  on  his  ^^  of  ^ 
"  behalf  shall  make  affidavit,  Ac.  that   to  his  or  their  debt  to  be 
"  knowledge  the  original  sum  justly  due  and  owing  to  the  made  before  a 
**  plaintiff  from  the  defendant,  in  the  action,  or  cause  of  judge,  &c 
"  action,  on  which  such  process  shall  issue,  or  the  ori- 
"  ginal  debt  for  which  such  execution  shall  be  sued  out, 
"  amounts  to  201.  at  least,  over  and  above  all  costs  of  suit 
"  in  the  same  action,  or  in  any  other  action  on  which  the 
"same  shall  be  grounded;  a  memorandum  of  which  and  a  menior* 
«<  oath  shall  be  marked  on  the  back  of  such  process  or  5^JJJi^f^ 
"  writ;  and  if  any  person  shall  be  arrested  contrary,  it  thebackof 
"  shall  be  lawful  for  one  or  more  judge  of  such  court,  the  process. 
"  upon  complaint  made  thereof  by  the  party  himself,  or 
"  by  any  of  his  superior  officers,  to  examine  into  the 
"  same  by  the  oath  of  the  parties  or  otherwise,  and  by 
"  warrant  under  his  or  their  hands  and  seals,  to  discharge 
"  such  soldier,  without  fee,  upon  due  proof  made  that 
"  such  soldier  so  arrested  was  legally  enlisted  as  a  soldier 
•*  in  his  majesty's  service,  and  arrested  contrary  to  the 
"  intent  of  this  act;  and  also  to  award  to   the  party  so 
"  complaining  such  costs  as  such  judge  shall  think  rea- 
"  sonable ;  for  the  recovery  whereof  he  shall  have  the 
"  like  remedy  that  the  person  who  takes  out  the  said 
u  execution  might  h^tve  had  for  his  costs,  or  the  plaintiff 
"  in  the  like  action  might  have  had  for  the  recovery  of         ( 
"  bis  costs,  in  case  judgment   had  been  given  for  him 
"  with  costs  against  the  defendant  in  the  said  action." 

Sect.  66.  "  Any  plaintiff,  upon  notice  first  given  in  Plaintiff  may 
**   writing,  of  the  cause  of  action  to  such  person  or  persons  fik  common 
*«  so  entered,  or  left  at  his  or  their  last  place  of  resi-  2JF"!?!2i 
«'  dence  before  such  enlisting,  to  file  a  common  appear-  to  execution 
"  ance  in  any  action  to  be  brought  for  or.  upon  account  against  the 
"  of  any  debt  whatsoever,  so  as  to  entitle  such  plaintiff  goods. 
"  to  proceed  therein  to  judgment  and  outlawry,  and  to 
-'  have  an  execution  thereupon,  other  than  and  against 
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"  the  body  or  bodies  of  bim  or  them  so  enlisted  as  afore- 
«  said/' 

Who  are  Serjeants  are  within  this  act  as  well  as  private  men, 

within  the  so  is  a  drummer.  I  Black.  Rep.  29.  1  Wils.  216.  So  is  a 
act-  gunner  in  the  train  of  artillery.  Stra.  1.     So  a  trooper 

Who  are  not.  just  enlisted.  J  Stra.  1.  So  recruits  just  enlisted.    But  an 

outpensioner  of  Chelsea  hospital  is  not.     Barnes,  482. 
They  may  sur-      But  though  they  cannot  be  arrested,  yet  such  person 
render  hi  dw-   ma«  be  surrendered  by  their  bail  in  their  own  discharge. 

oWnW         1  Burr-  389-  B(Md  v-  Isaac>   l  Sir'  64K  And  the  court 

will  immediately  set  them  at  large. 

To  whom  this  This  act  does  not  extend  to  commissioned  officers  or 
act  does  not  soldiers  imprisoned  for  disobeying  orders  of  justices., 
ertend-  2   Term  Rep.  270.     Or  any    other   criminal    account* 

5  Term  Rep.  156. 

Other  acts  as  ^7  °*ner  ac^  °f  parliament,  29  Geo.  2.  c.  4.  s.  14. 
to  land  forces  SO  Geo.  2.  c.  8.  8.  20,  for  the  speedy  and  effectually  re- 
and  marines,  cruiting  of  his  majesty's  land  forces  and  marines*  no 
person  listed  by  virtue  of  those  acts,  sbaU  be  liable  to  be 
taken  out  of  his  majesty's  service,  by  any  process,  other 
than  for  some  criminal  matter.  But  these  latter  acts  were 
only  meant  to  privilege  such  persons  as  were  compelled 
to  serve  against  their  will.  1  Burr.  389,  466.  Bond  v. 
Isaac;  or  rather  to  prevent  their  being  taken  out  of  the 
service,  by  means  of  feigned  actions. 

No  person  By  stat.  43  Geo.  3.  c.  46.  after  1st  June,  1803,  no  person 
jg™  shall  be  arrested,  or  held  to  special  bail,  within  England 

cess  &c.  for  an(*  Ireland,  for  a  cause  of  action  not  originally  ameunt- 

a  cause  not  ing  to  such  sum  for  which  such  person  is,  by  the  laws 

amounting  to  now  in  being,  liable  to  be  arrested  and  held  to  bail,  over 

^w^8""1' for  and  above,  and  exclusive  of  any  costs,  charges  and  ex: 

now  by  Claw  Pences  that  may  nave  ^>een  incurred,  recovered,  or  become 

liable  to  be  chargeable,  in  or  about  the  suing  for,  or  recovering  the 

so,  exclusive  same;  or  any  part  thereof.  Sect.  1. 

of  costs.  Au  p^g^  wno  ghai^  after  1st  June,  1803,  be  arrested 

J2j™°Psar"  upon    mesne   process,  in  England   and  Ireland^   shall 

mesne  mo-  °e  aH°^ed in  lieu  of  giving  bail  to  the  sheriff,  to  deposit 

cess,  instead  in  the  hands    of  the  sheriff,  by  delivering  to  him,  his 

of  giving  bail  under  sheriff,  or  other  officer  appointed  for  that  purpose, 

may  deposit  tne  stun  Indorsed  upon  the  writ,  by  virtue  of  the  affida- 

sheriffi  &c.  vitfor  h°,ding  to°ail  >*  that  action,  together  with  101. 
the  sum  en-  to  addition  to  such  sum,  to  answer  the  costs,  which  may 
doreed  on  the  accrue,  or  be  incurred,  in  such  action,  up  to,  and  at  the 

writs,  with  time  of  the  return  of  the  writ ;  and  such  further  sum,  if 
10L  to  answer 
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any,  as  shall  have  been  paid  for  the  king's  fine  upon  an  costs,  &&  and 
original  writ ;  and  shall  thereupon  be  discharged  from  be  thereupon 
such  arrest  as  to  the  action  in  which  the  deposit  is  made ;  discharged 
and  that  the  sheriff  shall,  in  every  such  case  at  or  before  fo£!£&  to 
the  return  of  the  said  writ,  pay  into  the  court,  in  which  be  paidin- 
sach  writ  shall  be  returnable,  the  money  so  deposited  ;  to  court,  who 
and  in  case  the  defendant  shall  afterwards  duly  'paut  in  shall  on  per- 
and  perfect  bail  in  such  action,  according  to  the  course?  ^j^^'i^ 
and  practice  of  such  court,  the  sum  of  money  so  deposited  jL^1.  DUt 
and  paid  into  court  as  aforesaid,  shall  by  order  of  the  on  bail'  not 
court,    upon  motion  to  be   made  for  thar  purpose,    be  being  put  in, 
repaid  to  defendant ;  but  in  case  the  defendant  shall  not  the  money 
duly  put  in  and  perfect  bail,  then  the  money  shall  by  JjJJ  £$£* 
order  of  the  court,  upon  a  like  motion  to  be  made,  be  paid  plaintiff;  &c 
over  to  the  plaintiff,  in  such  action,  who  shall  be  there- 
upon authorized  to  enter  a  common  appearance,  or  file 
common  bail,  for  such  defendant,  if  the  said  plaintiff  shall 
so  think  fit ;  such  payment  to  be  made  subject  to  such 
deductions,  if  any,  from  the  sum  of  101.  deposited  and 
paid  to  answer  the  costs  as  aforesaid,  as   upon  the  taxa- 
tion of  the  plaintiffs  costs,  as  well  of  the  suit  as  of  his 
application  to  the  court  in  that  behalf,  may  be  found 
reasonable.    Sect.  2.  See  sect.  S.  of  this  act,  where  defen-  Where  the 
dant '  shall  be  entitled  to  costs,  where  plaintiff  shall  not  defendant  is 

recover  the  amount' of  the  sum  for  which  he  was  arrested,  entitled  to 

costs. 

In  the  construction  of  this  act,   the  court  has  holden  Construction 
that  where  money  is  paid  to  the  sheriff  upon  an  arrest,  of  the  act 
it.  shall  be  presumed  to  have  been  paid  as  a  deposit  in 
Hen   of  bail,  unless  a  discharge,  or  some  acknowledg- 
ment in  writing  be  given  to  the  defendant,  for  the  debt 
tod  costs,  1  Smith's  Rep.  127.  And  where  the  defendant  When  plaintiff 
puts  in  bail  above,  who  on  being  excepted  to  render  him  **  no*  entitled 
instead  of  justifying,   the   plaintiff  is  not  entitled    to*****"** 
receive  the  money  out  of  court;  but  the  defendant,   if  he 
made  the  deposit,  may  in  such   case  receive  it  back, 
Chadwick  v.  Baltye,  3  Maule  and  Selwyn,  283. 

If  the  sheriff  do  not  take  the  deposit  at  the  time  of  the  The  sheriff 
arrest,  he  cannot  relieve  himself  from  an  attachment  f°r  !5U8!a tak  > 
not  bringing  in  the  body  by  taking  it  afterwards.  9  East.  $£  timeof  * 
SI  6.  Rex  v.  Sheriff  of  London.  the  arrest 

"  If  a  person  procure  another  to  be  arrested  in  the  The  penalty 
•*  Marshalsea,  or  in  any  court  within  London,  if  c.  at  the  for  arresting  of 
w  suit  of  any  person,  where  there    is  no  such    person  my  person  at 
"  known,  or  without  the  plaintiffs  consent;  every  person  ^JoSS0^ 
"  who  shall  procure  any  arrest,  Ac.  and  shall  be  accused  knowing 

thereof. 
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"  by  indictment,  presentment,  or  by  thb  testimony  of 
"  witnesses,  or  other  due  proof,  shall  suffer  six  months 
imprisonment,  without  bail  or  mainprise  ;  and  pay  to 
the  party  arrested  treble  costs,  and  forfeit  ten  pounds 
for  every  such  offence ;  to  be  recovered  by  action  of 
"  debt,  &c.  against  such  persons,  their  heirs,  executors, 
"  or  administrators,  as  should  or  ought  to  pay  the  same, 
"  by  virtue  or  force  of  this  act;  in  which  action  no  essoign 
"  shall  be  allowed."  8  Eliz.  c.  2.  sect.  5, 

For  what  a  Person  mqy  be  held  to  Bail. 

Where  there  is  a  certain  demand,  which  amounts  to  151. 
or  upwards,  as  for  money  paid,  laid  out,  and  expended, 
money  lent  and  advanced,  money  had  and  received,  a 
demand  on  an  account  stated  and  settled,  goods  sold  and 
delivered,  work  done,  covenant  for  payment  of  money, 
money  due  on  bond,  for  fees  and  disbursements  as  an 
attorney,  or  an  agreement  to  pay  a  certain  sum  to  the 

Elaintiff  (not  by  way  of  penalty,)  the  defendant  may  be 
eld  to  bail  of  course,  on  a  concise  affidavit,  stating  the 
cause  of  action,  so  also  on  a  judgment  recovered ;  or  on 
a  bill  of  exchange  or  promissory  note  to  the  amount  of 
101.  or  upwards.     See  ante,  page  100. 

Executors,  So  if  there  be  a  general  judgment  against  the  executor 

&&  or  administrator,  if  he  has  been  guilty  of  a  devastavit* 

1  Salk.  98.     1  Vent.  355. 

Heir,  &c.  jf   ail    jjejr>   executor   or   administrator,    personally 

promises  and  undertakes  in  writing,  to  pay  any  debt,  he 
may  be  arrested,  if  for  151.  or  above.  Mackenzie  v.  Mac- 
kenzie, 1  Term  Rep.  7fl5. 

he  h  id        So  he  may  be  held  to  bail  on  a  judgment  by  default 
to  bail  on       against  him  after  the  sheriff  has  returned  a  devastavit. 
judgment        Comb.  206.  Carth.  264.  Dupret  v.  TesardL    But  a  mers 
against  him,     suggestion  is  not  sufficient, 
but  not    on  a  mere  suggestion 

Cannot  be  The  defendant  cannot  now  be  held  to  bail  in  trover  or 

M  J££  detinue  without  a  Judse>s  order-  *•  a  **  Geo- a 

ajudge'sorder.  9  Easi-  325- 

May  be  held  in  an  action  on  26  Geo.  2.  c.  21.  for  having  unsealed 
26feo°a  wrought  silks  in  his  custody,  special  bail  is  required  by 
c*2l.   '   '       the  eighth  section,  and  in  this  case  affidavit  need  not  be 

positive,   for  the  act  does  not  require  affidavit  at  all- 

3  Burr.  1569.  Rex  v.  Rebord. 


AftR&ST.  107 

Inactions  on  11  and  18  W.  3.  for  offences  in  export-  Soon  11  and 
ing  wool,  defendant  may  be  held  to  bail,  but  the  cause  12  W.  3. 
of  action  must  appear  in  the  writ.  In  scandalum  magna-  So  on  scan. 
turn  plaintiff  may  have  special  bail  on  motion  and  order,  mag. 
Earl  of Stamford  v.  Goodhall,  L.  Ray.TL    1  Sid.  183. 
2Mod.2\6. 

So  the  defendant  may  be  held  to  ball  on  a  statute  So  on  statutes, 
which  expressly  authorizes  an  arrest,  as  for  insuring 
lottery  tickets.  Stat  21  Geo.S.c.  1.  1  Term  Rep.  705. 
Davis  v.  Mazzengki,  as  to  the  form  of  the  affidavit.  So 
for  double  rent  on  holding  over,  on  thestat  4  Geo.  2. 
c.  28.  See  5  Term  Rep.  364.  Wheeler  v.  Copeland,  as  to 
the  affidavit  Also  on  a  contract  to  transfer  stock  bor- 
rowed. Adams  v.  Verells,  1  Sir.  497.  So  on  the  stat. 
9  Ann.  c.  14.  which  gives  an  action  of  debt  against  the 
winner,  by  gaming,  it  being  at  the  suit  of  the  party 
grieved.  2  Sir.  1079.  Tanner  v.  Warren. 

It  is  laid  down,  that  a  defendant  cannot  be  held  to  bail  If  founded  ot 
fdr  a  penalty,  but  only  for  the  sum  secured  by  the  penalty,  a  P6118^* 
6  Term  Rep.  217.   flaffieldv.  Linguard.    And  in  ope  J**1*1* °" 
case,  which  was  debt  on  bond  conditioned  for  the  indem-  ^f/fo 
nification  of  a  parish  against  a  bastard  child,  the  penalty  indetnnifica- 
was  501.  the  plaintiff  swore  that  he  was  indebted  to  him  tkn  defendant 
in  that  sum ;  defendant  swore  that  only  31.  and  odd  shil-  ought  not  to 
lings  were  really  due.     On  motion  for  common  bail ;  the  be^d  tobail 
court  said,    plaintiffs  conduct  was  altogether  unjusti-  ^Z6^ 
liable,  and  that  he  was  liable  to  an  action.     That  in  the  only  for  the 
case  of  a  bond  conditioned  for  the  performance  of  a  amount  of  the 
promise  of  marriage,  and  in  some  other  instances,   the  da™a8e8  m~ 
penalty  is  the  real  debt ;   but  in  other  cases,    the  bail  curK^m 
could  only  be  taken  for  the  siyn  to  which  the  plaintiff 
would  be  entitled  in  damages  for  the  breach  of  the  con- 
dition.    Kirk  v.  Strickland,  Doug.  449.  M.  21   Geo.  3. 
But  in  WUUs  v.  Dent,  Hit.  23  Geo.  3.  the  affidavit  was, 
that  defendant  was  indebted  in  10001.    under  and   by 
virtue  of  a  certain  covenant  contained  in  an  agreement, 
the  court  refused  a  rule  nisi  for  common  bail.  Sell.  44. 

Where  a  bond  is  given,  conditioned  for  the  payment  What  bonds 
of  money,  the  plaintiff  may  hold  to  bail  for  the  amount  defendant nuy 
of  the  real  sum  due,  with  interest;  but  if  they  be  bonds  J*  hd^t0^{1 
of  indemnity,    or  for  performance  of  covenants,   then  ^       W 
to  the  amount  of  the  real  damage  sustained  by  the  breach 
of  the  condition,  provided  the  same  be  for  payment  of 
money,  or  a  sum  for  every  acre  of  land  plowed  up. 
Barn.  108.  But  if  the  penalty  be  the  real  debt,   and  in 
nature  of  stated  damages, as  in  bond  for  performance  of 
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marriage,  Barn.  86,  or  to  deliver  goods,  or  forfeit  1001. 
then  to  the  full  amount  of  the  penalty.  Vide  Sid.  63. 
Salic.  100. 


In  debt  to 
judgment. 

If  no  bail 
given  in  the 
original  ac- 
tion. 

Debt  under 
10L  and  in- 
creased by 
costs. 

In  action  on 
judgment 
plaintiff  is  not 
to  have  costs* 
unless  other- 
wise ordered. 


In  Debt  on  the  Judgment 

tn  debt  on  the  judgment,  a  defendant  may  be  held  to 
bail,  though  he  might  have  pleaded  bankruptcy  to  the 
first  action.  1  Str.  477.  Combs  v.  BlackhaU.  So  if  no 
bail  be  given  in  the  original  action,  although  a  writ  of 
error  be  brought  and  bail  given  on  the  writ  of  error.  Com. 
Rep.  566. 

So  where  the  debt  was  under  101.  and  increased  to 
more  than  the  sum  by  costs  taxed,  the  defendant  may  be 
held  to  bail.  4  Term  Sep.  670.  Lewis  v.  Pottle. 

x  But  now  see  the  stat.  43  Geo.  8.  c.  46.  whereby  it  is 
enacted,  that  in  all  actions  which  shall  be  brought  in 
England  or  Ireland,  upon  any  judgment  recovered,  or 
which  shall  be  recovered,  in  any  court  in  England  or 
Ireland,  the  plaintiff  or  plaintiffs  in  such  .action  on  the 
judgment  shall  not  recover,  or  be  entitled  to  any  costs  of 
suit,  unless  the  court  in  which  such  action*  on  the  judg- 
ment shall  be  brought,  or  some  judge  of  the  same  court, 
shall  otherwise  order.  Sect  4. 


Levy. 


The  next  section  gives  a  power  to  levy  under  a  fi.  fa. 
the  poundage,  fees,  and  expences,  over  and  above  the 
sum  recovered  by  the  judgment. 

Where  there  have  been  mutual  dealings  between  the 
ST^rin*  Pities,  the  balance  is  considered  as  the  debt  in  law,  as 
law  as  well  as  weH  **w  equity;  and  therefore,  upon  an  unliquidated 


Balance  con- 
sidered to  be 


inequity. 


account,  if  the  plaintiff  were  to  swear  to  the  sum  due  to 
him,  on  the  debtor  side  only,  it  would  be  looked  upon  as 
a  mere  evasion  ;  and  entitle  the  defendant  to  an  action 
upon  the  case,  for  a  malicious  arrest.  Dr.  Turlingiorti 
case,  4  Burr.  1996. 


In  what  Cases  Defendant  may  be  held  to  Bail  a  second 

Time. 

The  general  rule  is,  when  defendant  has  been  once 
arrested,  he  cannot  be  arrested  again  for  the  same  cause 
of  action.  Nemo  debet  bis  vexari  pro  eddem  causd. 

If  a  second  But  where  the  defendant  was  arrested  on  a  writ,  pend- 

*^pending   ing  the  first  cause,  and  wherein  be  had  been  previously 
.  arrested,  the  court  said,  the  plaintiff  bad  been  too  quick, 


the  first  Is 
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for  he  should  have  had  the  costs  taxed  and  paid  before  taken  out, 
he  took  out  the  nevr  writ,  and  discharged  the  defendant  common  bail. 
on  common  bail.  Belifante  v.  Levey,  2  Str.  1209. 

In  a  similar  case,  where  it  appeared  that  the  bail  in  the  Where  a  man 

Srior  action  were  forsworn,  the  court  refused  to  assist  the  waf  ,heW  to 
efendant,  and  said  the  plaintiff  was  right  in  laying  hold  condaction 
of  him  as  he  did,  for  had  he  discontinued  before,  tbe  pending  first! 
defendant  would  probably  have  run  away,  and  therefore 
discharged  the  rule  for  common  bail.     Olmius  v.  Delany, 
Str.  1216. 

So  where  A  having  been  arrested  at  the  suit  of  B,  gave  **  a"68*  wd 
him  a  draft  for  a  part  of  the  demand,  and  agreed  to  settle  J^ffionoti 
with  him  in  a  few  days,  after  which  the  draft  being  dis-  ^  anew  writ 
honoured,  B  sued  out  a  new  writ  qgainst  A  on  the  same  may  issue  on 
affidavit;  this  was  holden  to  be  regular.  6  Term  Rep.  52.  same  affidavit. 

Where  the  plaintiff  is  nonprossed  for  want  of  declara-  After  non- 
tton,  and  he  pays  tbe  costs,  it  was  hoiden  that  he  may  P™8*  defen- 
again  arrest  the  defendant,  for  he  suffers  enough  by  pay-  jjj^bafito 
ing  the  costs,  and  therefore  ought  not  to  be  in  a  worse  Second  action. 
condition  than  before.  Turton  v.  Hayes,  Str.  439.     For- 
merly otherwise.  1  Ld.  Hay.  679.  Com.  Rep.  94.  S.  C. 

The  defendant  being  arrested  for  251.  lay  in  gaol  till  be  Common  bail, 
was  superseded.     The  plaintiff  meeting  him  afterwards,  though  on  a 
got  a  note  of  him  for  201.  and  brought  a  fresh  action  upon  SJJrV*!!^1*" 
it,  and  held  him  to  bail,  but  the  court  discharged  him  a^jon  where, 
upon  common  bail,  for  it  is  but  a  farther  security,  and  in  defendant 
does  not  extinguish  the  former  cause  of  action,  which  was  supensaV 
may  be  declared  upon  still.     Taylor  v.  IVasteneyv,  2  Str.  **• 
1218.  and  see  8  East.  SS4.     Daniel  v.  Dodd. 

The  defendant  was  arrested  on  an  illegal  warrant,  and  Mav  be  held 
ordered  to  be  discharged.     6  Term  Rep.  123.   M.  T.  35  ^JftiTtf 
Geo.  3.     The  plaintiff  discontinued  the  action,  apd  held  no  fault  of 
defendant  to  bail  a  second  time.    Motion  to  discharge  plaintiff  on 
him — The  general  rule,  that  a  defendant  cannot  b<    held  the  first. 
to  bail  twice  for  the  same  cause  of  action  was  admitted ; 
"but  it  was  said,  there  was  an  exception  from  that  rule 
when  he  was  discharged  the  first  time  for  some  act,  over 
which  the  plaintiff  had  no  control ;  and  for  which  he  was 
not  answerable,  which  the  court  allowed:  and  discharged 
4he  rule.    Housim  v.  Barrow,  6  Term  Rep.  2 1&. 

So  where  he  misconceives  his  action,  and  moves  to  So  where  ao» 
discontinue,  ttnd  pays  the  costs,  he  may  take  out  a  new  *"*  '? J?*" 
writ,  and  hold  the  defendant  to  bail  denovo.  2  fVils.  381.  conc€llv1Bd" 
Bates  v.  Bdrry. 

But  where- the  bail  had  justified  for  23S41.  and  the  But  not  when 

bail  justified 
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without  leave  plaintiff  not  liking  them,  obtained  the  usual  side-bar  rale 
of  court  to  discontinue,  not  disclosing  that  bail  had  justified;  and 

then  brought  a  new  action  on  the  same  bonus,  and  laid  the 
venue  in  Middlesex  instead  of  London,  made  a  fresh  affi- 
davit of  the  debt,  and  had  the  declaration  marked  by  the 
clerk  of  the  rules  to  charge  him  in  custody,  in  order  to 
detain  him  till  the  next  term;  on  disclosing  the  matter  by 
the  clerk  of  the  rules  to  the  court,  the  court  sent  for  the 
attorney,  whose  counsel  cited  the  case  in  Str.  1216.  as  in 
point.  The  court  at  first  hesitated  what  to  do ;  but  held 
it  to  be  a  trick,  and  an  unwarrantable  conduct  in  the 
attorney,  and  that  it  should  not  have  the  intended  effect, 
for  he  ought  to  have  asked  leave  of  the  court  to  charge 
the  defendant  in  custody,  disclosing  the  whole  of  the  case 
to  them;  and  at  first  thought  of  making  a  rule  to  shew 
cause  why  the  plaintiff  should  not  be  at  liberty  to  do  so.' 
But  at  length  they  discharged  the  side-bar  rule,  which 
gave  plaintiff  leave  to  discontinue.  So  that  the  bail  to  the 
former  action  (who  had  justified)  still  remained  liable  to 
their  recognizance.     Belchier  v.  Gansely  4  Burr.  2052. 

Nonsuit  If  there   be  a  nonsuit  on  the  merits,  plaintiff  cannot 

arrest  again,  aliter  on  a  slip  or  informality. 

If  superseded.       If  the  defendant  has  been  superseded,  by  the  plaintiff's 

laches,  he  cannot  be  arrested  again.  Taylor  v.  Wasteneys, 
2  Str.  1218.  Nor  in  an  action  on  the  second  judgment 
Chambers  v.  Robinson,  Ibid..  782. 

But  where  special  bail  was  put  in,  and  afterwards  the 
cause  referred  by  bonds  of  arbitration,  and  an  award  made 
above  101.  The  defendant  may  beheld  to  bail  again  in  an 
action  on  the  judgment,  for  the  reference  put  an  end  to 
the  first  action.  Collins  v.  Powell,  2  Term  Rep.  756.  But 
now  see  slat.  43  Geo.  3.  c.  46.  s.  4. 

The  defendant  having  been  arrested  for  801.  on  a  testa- 
tum capias,  into  Surrey,  gave  plaintiff  a  draft  of  451.  say- 
ing it  would  be  paid  immediately,  and  agreed  to  meet  the 
plaintiff  a  few  days  afterwards  to  settle  the  remainder  of 
the  debt,  on  which  plaintiff  agreed,  that  defendant  should 
be  discharged  out  of  custody.  The  draft  was  disho- 
noured, the  defendant  having  no  effects  in  the  bands  of 
the  drawee  ;  on  which  defendant  was  again  arrested  on 
the  same  affidavit  on  a  testatum  capias  in  Middlesex,  and 
moved  to  be  discharged  out  of  custody.  Lord  Kenyan. 
In  cases  of  this  kind,  if  the  bill  which  is  given  in  payment 
do  not  turn  out  to  be  productive,  it  is  not  that 
which  it  purports  to  be,  and  which  the  party  receiving  it 
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expects  it  to  be,  and  therefore'  he  may  consider  it  as  a 
nullity,  and  act  as  if  no  such  bill  had  been  given  at  all. 
Rule  disck.     Puckford  v.  Maxwell,  6  Term  Rep.  52. 

One  who  was  discharged  out  of  custody  upon  an  arrest  j*16  who  J*8 
in  a  former  action,  for  default  of  the  plaintiff  in  not  de-  g^^foj^nt 
claring  against  him  in  time,  cannot  be  holden  to  special  0f  declaration 
hail  under  a  second  writ,  for  the  same  cause  of  action  in  in  time,  can- 
substance  ;  the  first  affidavit  to  hold  to  bail  being  adapted  not  be  held  to 
to  a  demand  in  trover  for  goods,  and  the  second  for  money       ea^|eyr 
had  and  received,  upon  a  supposition  that  the  goods  had 
been  sold  by  defendant  for  plaintiff,  and  the  money  receiv- 
ed to  his  use.  Imlayv.  Ellefsen,  3  East.  309.  See  Taylor 
v.  Wasteneygy  2  Str>  12.  18.  cited  by  Mr.  Justice  Law- 
rence, where  he  says,  however  ill  the  defendant  may  have 
behaved,  we  are  not  to  punish  him  by  confining  him  in 
prison  upon  a  second  arrest  for  the  same  cause  as  before. 
In  this  case  Lord  EUenborough  said,  it  is  harsh  enough 
to  deprive  men  of  their  liberty  as  a  security  for  debt  in  the 
first  instance ;  but  after  having  continued  the  defendant 
in  custody  until  the  plaintiff  having  lost  the  benefit  of  it, 
by  bis  own  default,  I  should  require  a  very  strong  case  to 
induce  me  to  consent  to  a  further  imprisonment. 

In  what  Actions  Defendant  cannot  be  held,  to  Bail. 

But  where  the  damages  are  uncertain,  as  in  covenant,  Where  the 
where  no  money  is  covenanted    to   be  paid,  trespass,  defendantcsn- 
assault,  battery,  conspiracy,  assault  and  false  imprison-  {"J;**  ^^  ** 
ment,  slander  (except  in  slander  of  title,)  actions  against 
bail  on  the  bail-bond,  replevin-bond,  Salk.  99.  (a)  penal 
statutes,  (unless  expressly  enacted,)  malicious  prosecu- 
tions, action  for  crim.  con.  debt  on  recognizance  of  bail, 
the  defendant  cannot  be  held  to  bail  of  course. 

In  actions  of  assault,  inprisonment,  scand.  magn.  and  Judge's  order 
oilier  personal  wrongs,  in  which  it  is  apparent  the  dama-  or  ™leof 
ges  will  exceed  101.  the  court,  or  any  judge,  on  an  affidavit  court' 
of  the  circumstances,  will  give  leave  to  the  plaintiff  to 
sue  out  a  writ  to  hold  defendant  to  special  bail ;  but  in 
these  cases,  it  must  be  stated,  that  the  defendant  is  going 
to  quit  the  kingdom.  Sid,  SOT.  Ray.  74.  Lev.  39.  N.  on 
R.  M.  8  Ann.  J  Soli.  99. 

m 

In  an  action  of  debt  upon  judgment,  whether  after  Debt  on  the 
verdict  or  by  default,  the  defendant  cannot  be  arrested,  if  judgment. 


(a)  Whether  the  action  be  brought  in  the  name  of  the 
sheriff  or  his  assignee.  6  Term  Rep  336. 


US 
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be  was  previously  held  to  bail  in  the  original  action. 
Say.  Rep.  160.  So  in  C.  P.  2  Black.  Rep.  768.  Kendall. 
Carey.    6  Term  Rep.  757.  Collins  v,  Powell. 

Bail  cannot  be  had  in  an  action  on  the  second  judgment 
where  bail  has  beep  given  on  the  first.  Chamber*  v, 
Robinson,  2  Str.  782. 

Nor  can  defendant  be  held  to  bail  for  a  penalty,  bat 
only  for  the  sum  secured  by  the  penalty.  Hatfield  v. 
Linguard,  6  Term  Rep.  217. 

Nor  in  an  action  of  debt  on  a  penal  statute.  Yelv. 
53.  Gilb.  C.  P.  37. 


OP  PERSONS  PRIVILEGED  PROM   ARRBST. 


The  Royal  Family ,  2  Inst  50 ;  peers  of  the  realm  of 
England,  and  peeresses,  as  well  by  birth  as  by  mar- 
riage, 1  Inst.  131.  2  Inst.  60;  peers  and  peeresses  of  Scot- 
land, 5  Ann.  c.  8.  art.  13.  2  Str.  990.  Fort  Rep.  165. 
And  now  by  stat.  39  &  40  Geo.  3.  c.  6T.  lords  of  par- 
liament on  the  part  of  Ireland  in  the  House  of  Lords  of 
the  united  kingdom  are  privileged.  This  privilege 
does  not  extend  to  peeresses  by  marriage,  if  they  after- 
wards intermarry  with  commoners.  Co.  Litt  16.  Dy.  70. 
Peers  are  not  liable  to  be  attached  for  the  non-payment  of 
money,  pursuant  to  an  award  of  nisi  prius,  which  has  been 
made  a  rule  of  court.  Walker  v.  EarlofGrosvenor,  7  Term 
Rep.  171.  and  Ld.  Falkland's  ease,  E.  36  Geo.  3,  cited  in 
Tidd.  56.  But  this  privilege  will  not  exempt  them  from 
attachments*  for  not  obeying  the  process  of  the  court. 
1  Wills.  332.     Rex  v.  the  Bishop  of  St  Asaph. 

How  long  a  By  the  law  and  custom  of  parliament  members  of  the 
time  the  prfvi-  House  of  Commons  of  the  united  kingdom,  not  only 
lege  extends.  ^nring  the  actual  sittings  of  parliament,  but  for  a  con- 
venient time  sufficient  to  enable  them  to  come  from,  and 
return  to,  any  part  of  the  kingdom,  before  the  first 
meeting,  are  privileged,  and  after  the  dissolution  of  it;  and 
also  for  forty  days  after  every  prorogation,  and  before 
the  next  appointed  meeting;  which  is  now  in  effect  as 
long  as  the  parliament  subsists,  it  seldom  being  proro- 
gued for  more  than  four-score  days  at  a  time.  1  Black. 
Com.  165.  See  the  stat.  10  Geo.  3.  c.  50.  2  Str.  985.  Fort 
159.  But  this  privilege  does  not  hold  in  any  of  these 
three  cases,  treason,  felony,  or  breach  of  the  peace.  2  If  Us. 
159.  Rex  v.  Wilkes. 
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And  the  court  will  not  grant  an  attachment  against  No  attach- 

such  member  for  non-payment  of  money  pursuant  to  an  ment  against 

award.  Calmur  v.  Sir  E.  Knatchbull,  7  Term  Rep.  448.  a  member  for 

non-payment 

Bishops,  members  of  convocation,  and  their  servants,  of  award. 
have,  bystat.  8H.  6.c.  1.  the  same  privilege  as  peers  and  Bishops, mem- 
members;  and  members  of  corporations  aggregate,  and  bers  ofconvo- 
hundredors,  not  being  Uable  to  a  capias,  cannot  be  arrested  cation^ ™* 
for  any  thing  done  in  their  corporate  capacity,  or  on  the 
statutes  of  hue  and  cry,  &c.  Brooke,  Ab.  tit.  Corporations,  ^^S^l 
43.  3JTe6.126,7.  '  '         P  'corporations. 

By  the  law  of  nations  declared  by  stat.  7  Ann.  c.  12.  ^^fon 
ambassadors,  and  other  public  ministers,  and  their  ser-  j^antg* 
▼ants  are  privileged  from  arrest.  Fide  3  Burr.  1480. 
The  reason  of  making  this  act.  1  Black.  Com.  255.  They 
mast  be  ambassadors,  or  public  ministers  authorized,  and 
received  here  as  such.  Their  servants  must  be  bona 
fide  domestic  servants,  and  the  act  extends  as  well 
to  the  servants  who  are  natives  of  the  country  where  the 
minister  resides,  as  to  his  foreign  servants.  3  Burr.  1676. 
But  it  is  not  necessary  they  should  lie  in  the  bouse. 
Barn.  370.  There  must  be  a  retainer,  &n  office  by  name, 
and  an  actual  service  in  that  office.  Black.  474.  And  a 
secretary  of  a  foreign  minister,  though  not  immediately 
a  domestic,  is  a  servant  within  the  statute.  Hopkins  v. 
De  Roebuck,  3  Term  Rep.  79.  And  where  a  person  claims 
the  benefit  of  the  act,  as  domestic  servant  to  a  public 
minister,  he  must  shew  that  he  really  was  servant  at 
the  time  of  the  arrest,  the  general  nature  of  his  service, 
the  actual  performance  of  it,  and  that  he  was  not  a 
trader  or  object  of  the  bankrupt  laws.  Vide  2  Str.  797. 
2  Lord  Ray.  1624.  .  Fitz-gib.  200.  1  mis.  20,  78. 
I  Black.  Rep.  48.  1  Burr.  401.  3  Burr.  1478,  1676,  173. 
$  Wits.  33.  It  is  the  law  that  gives  the  protection,  and 
if  he  be  not  a  bona  fide  servant,  such  minister  shall 
not  take  him  out  of  the  custody  of  the  law,  or  screen  him 
from  the  payment  of  his  just  debts.    4  Burr.  2016. 

Nor  is  it  necessary,  to  entitle  them  to  the  privilege,  Need  not  be 
that  their  names  should  have  been  registered  in  the  registered. 
secretary  of  state's  office,  and  transmitted  to  the  sheriff's 
office ;  though  unless  they  have  been  so  registered  and 
transmitted,  the  sheriff  or  his  officers  cannot  be  proceed- 
ed against  for  arresting  them  7  Ann.  sect.  5.  1  Wils. 
20.  Although  they  may  on  motion  be  discharged.  3  T 
Rep.  79.    Hopkins  v.  lloebuck. 

A  consul  is  not  considered  as  a  public  minister,  and 

I 


114 


King's  ser- 
vants. 


Witness  in 
suit. 


When  not 
allowed. 


Seamen  and 
soldiers. 


Servants  of 
peers. 


OF  PERSONS  PRIVILEGED  FROAl   ARREST. 

therefore  not  entitled  to  privilege  from  arrest.  Vivedsh 
and  another  v.  Becker ;  Divett  v.  same,  3  Maule  and 
Sehc.  284. 

The  king's  servants  are  privileged  from  arrest,  if  they 
serve  the  king  in  his  household.,  (even  though  they  carry  on 
trade,  and  the  debt  is  contracted  in  the  course  of  the  trade, 
King  v.  Foster  and  another,  2  Taunt,  167.)  for  their  con- 
tinual service  and  attendance  upon  the  royal  person  of  the 
king  is  necessary.  2  Inst.  631.  1  Keb.  3.  Kay.  152. 8  Mod. 
12.  5  Term  Rep.  686.  Junior  clerk  of  the  king's  kitchen, 
discharged  out  of  custody  in  execution  ;  marshal  1,  war- 
den of  the  Fleet,  1  Vent.  65  ;  clerks,  attornies,  and  all 
other  persons  attending  the  courts  of  justice,  4  Inst.  12. 

2  Inst.  551.  12  Mod.  163.;  clergymen  going  to  and  re- 
turning from  church,  or  performing  divine  service  there- 
in, and  not  merely  staying  in  the  church  with  a  fraudulent 
design,  50  Edw.  3.  c.  5.  1  R.  2.  c.  16.;  suitors,  Bro. 
Privil.  57. 

Witness  subpoenaed,  and  other  persons  necessarily 
attending  any  court  of  record  upon  business,  Sir  T. 
Raym.  101.  1  Vent.  11.  Rules  in  Chan.  217,#  and  the 
party  himself,  2  Black.  Rep.  1113—1142.  Sir.  987, 
1094.  ChUderston  v.  Barrett,  11  East.  489. ;  witnesses 
properly  summoned  before  commissioners  of  bankrupt, 
or  other  commissioners  under  the  great  seal.   1  Atk.  54. 

It  has  been  determined  that  a  party  attending  to  give 
evidence  on  an  award  under  an  order  of  nisi  prius 
made  a    rule  of    court,    is  privileged.     8   T.  R.  536. 

3  East,  89. 

By  53  Geo.  3.  c.  17.  s.  27.  all  witnesses  summoned  by 
the  judge  advocate,  or  person  officiating  as  such,  are  dur- 
ing their  attendance  privileged  from  arrest 

The  privilege  the  court  allows  their  officers  is  re- 
strained to  those  suits  only,  which  they  bring  in  their 
own  right ;  for  if  they  sue  or  be  sued  as  executors  or  ad- 
ministrators, they  then  represent  common  persons,  and 
are  not  entitled  to  privilege.  Hob.  177.  Dyer  24.  pi.  150. 
2  Sid.  157.     Latch.  190.     Godb.  10. 

By  stat  1  Geo.  2.  stat.  2.  c.  14.  s.  15.  32  Geo.  3.  c.  SS, 
s.  22.  44  Geo.  3.  c.  13!  11  East,  25.  Seamen  and  sol- 
diers are  privileged  from  arrest 

And  though  the  servants  of  peers  necessarily  employed 
about  their  persons  and  estates  could  not  formerly  b£ 
arrested,  2  Str.  1065. 1  Wils.  278.:  yet  this  privilege  seems 
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to  have  been  taken  away  by  the  statute  10  Geo.  3.  c.  50. 
sect.  2.    2  Black.  Com.  155. 

The  sheriff  cannot  take  notice  of  the  privilege  of  at'  Sheriff  cannot 
tornies,  or  other  persons  attending  the  courts  o/  justice,  take  notice  of 
1  Salk.  1.     Co.  Lilt.  181. ;    nor  is  he  bound  to  discharge  P™***** 

.,  i      •       al   •  *a       *       •    -i         •         attomies,  &c 

them,  even  upon  producing  their  writs  of  privilege  (ex-  except  where 

cept  where  the  arrest  was  by  process  issuing  out  of  an  process  issues 
inferior  court,  in  which  case  their  writ  ought  to  be  al-  out  of  an  in- 
lowed  inslantur.)   2  Black.  Rep. 1087.  But  such  persons  ferior  v™*** 
may  obtain  an   order,  if  of  the  same  court,    to  be  dis- 
charged on  common  bail.  1  Mod.  10.  2SaUc.  544.  1  Wil- 
son, 298.     Wheeler,  an  attorney's  case. 

Also  if  a  privileged  person  be  sued  jointly  with  one  When  privi- 
not  privileged,  this  destroys  his  privilege:  because  those  ^efSe  destroy* 
with  whom  he  joins  are   not  officers  of  the  court,  nor  ed- 
entitled  to  the  privilege  which  the  court  grants  against  its 
own  officers.    2  Roll.  Abr.  274. 

In  case  a  bankrupt  shall  be  arrested  coming  to  surren-  A  bankrupt 
der,  or  after  his  surrender  shall  be  arrested   within  42  privileged  for 
days,  that  then  on  producing  the  summons  or  notice,  ^^"tW° 
under  the  hands  of  the  commissioners  or  assignees,  and 
giving  the  officer  a  copy  thereof,  he  shall  be  discharged  ; 
and  if  detained,  such  bankrupt  shall  have  for  his  own  use, 
five  pounds  for  every  day  he  is  detained.    Stat.  5  Geo. 
2.  c.  SO.  sect.  5. 

The  bankrupt  must,   to  protect  himself  from  arrest,  what  necet- 
make  an  actual  surrender,  which  may  be  the  first  public  sary  to  pro* 
meeting  after  he  has  been  declared  bankrupt,  (for  before  tact  him. 
actual  surrender,  at  a  public  meeting  he  is  not  protected,) 
because  the  sooner  he  does  it,  the  better  for  his  creditors. 
Therefore  the  court  held,  that  a  bankrupt  coming  from 
Holland  to  surrender  on  the  forty-second  day,  but  find- 
ing his  time  enlarged,  he  did  not  do  so  on  the  42d  day, 
that  the  arrest  was  good.    Kenyan  v.  Solomon,    Cowp. 
Rep.  156. 

In  an  action  against  husband  and  wife,  the  htisbandafone  Feme  covert 
is  liable  to  be  arrested,  and  shall  not  be  discharged 
until  he  have  put  in  bail- for  himself  and  wife,  1  Vent.  49. 
1  Mod.  8. ;  and  if  she  be  arrested,  she  shall  be  discharged 
on  common  bail.  1  Term  Rep.  486.  Edwards  v.  Rourke 
Sfux. 

But  there  are  cases  in  which  a  feme  covert  may  be  in  what  cases 
arrested.    As  if  the  coverture  be  not  open  and  notorious :  a  feme  covert 
or  if  she  has  imposed  on  plaintiff  in  passing  for  an  un-  ")**]* 
married  woman.  Black.  Rep.  90S.  Pearson  v.  Meaden,  anre8ted- 
1  New  Rep.  64.  6  T.  R.  194. 

I  2 
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Bail  to  the  If  bail  enter  into  a  boud  for  A.  conditioned  for  his  ajH 

sheriff  cannot  pearance  at  the  return  of  the  writ,  although  the  officer 
be  held  to  pay  the  money  for  non-appearance,  and  the  bond  be 
*****  assigned  to  such  officer  by  the  sheriff,  such  bail  cannot 

be  held  to  bail,  for  money  paid  for  the  performance  of 
the  condition  of  this  original  bond,  entered  into  by  the 
defendant.  And  Lord  Kenyan  said,  the  practice  of  the 
other  courts  was,  that  a  person  who  has  become  bail  for 
another,  cannot  himself  be  held  to  bail.  The  sheriff  iff 
to  have  solvent  persons,  and  it  was  not  necessary  he  should 
be  armed  with  this  compulsory  process,  against  the  bail. 
Brander  and  another  v.  Robson,  6  Term  Rep.  866. 

Ball  attending  Bail- attending  to  justify,  are  entitled  to  protection  from 
to  justify.  arrest  on  mesne  process.  Rimmer  v.  Green,  1  Maule  and 
Selw.  638.  The  case  of  Meekins  v.  Smith,  1  H.  B.  636*. 
was  recognized  by  the  court,  and  the  rule  made  absolute, 
upon  an  undertaking  of  the  defendant  to  bring  no  ac- 
tion. 

OF  THE  AFFIDAVIT  TO  HOLD  TO  BAIL. 

Of  the  affida-  If  the  action  be  such  as  to  entitle  the  plaintiff  to  re- 
vit,  and  what  qUjre  special  bail,  and  the  plaintiff  means  to  arrest  the 
it  is  to  contain,  defendant,  or,  as  it  is  termed,  hold  him  to  bail;  thejirst. 
thing  to  be  done,  is,  for  him  to  make  an  affidavit  of  the 
debt  due  to  him,  which,  generally  speaking,  is  on  oath  in 
writing,  wherein  the  demand  should  be  set  forth,  clear, 
certain  and  correct;  positively  shewing  the  nature  of  the 
debt  claimed,  and  it  should  be  so  certain,  that  a  perjury 
can  be  assigned  upon  it.  And  the  nature  of  the  debt 
must  be  shewn,  although  the  circumstances  be  long  and 
complicated.     Cope  v.   Cooke,  DougL  464. 

of  the  act  of  The  statute  has  been  construed  to  require,  that  the 
12  Geo.  l.  fact  of  the  debt  being  due,  should  be  stated  with  cer- 
c.  29.  tainty,  not  argumentatively,   and  by  reference  to  evi- 

dence,    lb. 

iLmt  not  to"        *n  ^is  court,  the  original  affidavit  cannot   be  amend' 

be  amended,    ed ;  nor  its  defects  supplied  by  a  supplementary  one, 

or  any  supple-  Wheeler v.Copeland,  5  Term  Rep,  552,  it  being  against 

mentaryaffi-   the  practice  of  "the  court, 
davit  allowed.  r 

Considered  as       The  affidavit  to  bold  to  bail  is  considered  as  part  of 

part  of  the       the  process  to  bring  the  defendant  into   court;  therefore 

P******  an  irregularity  in  it  myst  be  taken  advantage  of  in  the 

first  instance,    and  before  special  bail  is  put  in,   or  an 

appearance  is  entered,  I  East.  334.  Dy  Argent  v.  VivM&> 
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and  no  objection  can  be  made  to  the  insufficiency  of  an 
affidavit  after  the  bail  have  justified.  1  East.  81.  Jones 
v.   Price. 

But  the  cases  of  assignees,    executors,   and  ad  minis- Cases  of  as- 
trators,  are  exceptions  to  a  positive  oath ;    though  they  "te»«g*c»- 
must  swear  to  the  defendant's   being  indebted  to  the  tea-  «*ptri?*arC 
tator,  &c.  as  appears  by  his   book;  and   that  the  suni  2str.  1219. 
mentioned  in  the  affidavit  is  then  due  from  the  defendant 
to  his  estate,  as  they  believe,  1  Term  Rep.  83.     And  one 
assignee  or  executor  may  make  the  affidavit.    4  Term 
Rep    176 

Two  defendants  cannot  be  arrested  in  seperate   ac-  Tw<>  defen- 

tions,  upon  one  affidavit.  dantsin  sepa- 

r  rate  actions. 

By  rule,  Mich.  15  Car.  2.  It  is  ordered,  that  the  true  rrrue  piaceof 

place  of  abode,  and  the  true   addition  of   every  person  abode  and 

who  shall  make  affidavit  in  court  here,  shall  be  inserted  addition  to  be 

in  such  affidavit.  inserted. 

This  rule  is  strictly  adhered  to  ;  for  where  the  plaintiff  Strictly  ad- 
had  only  described  himself  as   of  such  a  place,  without  nere^  t0« 
giving  himself  any  addition  of   state    or    degree,    the 
court  said,  it  was  important  to  preserve  the  settled  form 
of  proceedings,  and  that  no  affidavit  should  be  received, 
without  such  addition.     Jarrettv.  Dillon,  I  East,  18. 

A  foreigner  landing  here  for  a  temporary  purpose,  may  Foreigner. 
describe  his  place  of  abode  to  be  in  his  own  country, 
and  not  at  the  place  where  the  affidavit  sworn.  3  East. 
154. 

A  clerk  may  state  his  place  of  abode  to  be  at  the  office  Clerk. 
where  he  is  employed  the  greater  part  of  the  day, 
though  at  night  he  sleeps  at  another  place.  Haslope  v. 
Thorne,  1  Maule  and  Selwyn,  103.  And  Le  Blanc,  J. 
said,  that  it  had  been  the  constant  practice  to  receive 
affidavits  in  this  form.     lb.  104. 

The  describing  defendant  as  "  of  the  city  of  London, 
"  merchant,'9  had  been  held  sufficient.  Vaissier  v.  Alder- 
ton,  3  Maule  and  Selwyn,  165. 

Where  a  defendant  had  been  a  few  days  before  dis-  As  to  the 
charged  out  of  prison,  but  by  permission  still  continued  addition  of 
to  lodge  there  at  night,  having  no  other  place  of  re-  fc^discharg- 
sidence,   his  describing  himself  bona  fide  in  an  affidavit  edfrom  prison. 
to  hold  to  bail  as  kite  of  such  a  prison,  has  been  deemed 
sufficient    Sedley  v.   White,  1 1    East   528.   But  a  de- 
fendant who  has  left  one  place  of  residence,  and  resides 
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in  another,  cannot  regularly  describe  himself  as  late  of 
the  former.     Id.  ib. 

Plaintiff  must  The  plaintiff  must  be  competent  to  swear  the  affidavit, 
be  competent  for  if  he  has  been  convicted  of  felony,  or  other  infamous 
to  swear,  and  crime>  the  court  wiU  discharge  the.  defendant.  So  if  a 
so  sa  person.  ^>rf  perg(m  mftke  ^  affidavit      5  Mod  74    2Salk.  261. 

See  Cow.  Rep.  8. 

Debt  on  bond,      The  plaintiff  cannot  join  an  action  of  debt  on  bond, 

to  be^86'  n0t  an(*  an  act*on  °t  assumpsit,  in  one  affidavit ;  they  are 
affidavit  different  causes  of  action,  and  there  is  an  impropriety 

in  joining  them  in  the  same  affidavit,    b   Burr.    2690. 

Crooke  v.  Davis. 

Two  separate  Two  separate  plaintiffs  cannot  join  their  debts  in 
plaintiffs.         Qne  affldavit     6  jp.  R.  688. 

Judges, &o  to      By  stat.  29  Car.  2.  c.  5.  sect.  1.  the  judges,  &c.  of  the 
pantcommis-  courts  at   Westminster,  by  commission,  may  empower 
™^to^ake     persons  in  the  several  counties  of  England,   to   take  affi- 
davits  concerning    matters  depending   in  their  several 
courts. 

Affidavits  sworn  before  a  commissioner,  without  stating 
him  to  be  a  commissioner  of  this  court,  and  not  intituled 
"  In  the  King's  Bench,"  cannot  be  read.  13  East.  189. 
The  King  v.  Hare. 

Affidavit  may  Ordered',  that  all  affidavits  of  any  cause  of  action,  before 
be  made  process  sued  out,  to  hold  defendants  to  bail,  may  be 

commissioner  swora  before  any  commissioner  authorized  to  take 
or  plaintiff's  affidavits  in  this  court;  although  such  commissioner  be 
attorney.         concerned  as  attorney  for  the    plaintiff,  and   shall  be 

deemed  to  be  regularly  taken.  R.  E.  15  Geo.  2. 

Or  judge,  or  And  jt  may  be  made  before  any  judge  of  the  court,  or 
the  officer  who  before  the  officer,  who  issues  the  writ,  or  his  deputy:  for 
issues  the  which  affidavit  one  shilling  is  to  be  paid,  and  to  be  filed 
writ;  fee  Is.     with  guch  0fficer.  IUd.  Reg.  3. 

All  affidavits  Ordered,  that  where  any  affidavit  is   taken  by  any 

taken,  made  commissioner  of  this  court,  made  by  any  person,  who 

by  illiterate  from  his  or  her  signature  appears  to   be  illiterate,  the 

f**90™'  m"st  commissioner  taking  such  affidavit  shall  certify  or  state 

e^r^scdki  in  tbe  3urai  "  that  tbe  affidavit  was  read  in  his  Presence 
the  jurat  by  "  to  the  party  making  the  same,  and  that  such  party 
the  comrnis-'  "  seemed  perfectly  to  understand  the  same  ;"  and  also 
sdoner.  that  the  said  party  "  wrote  his  or  her  signature  in  the 

"  presence  of  the  commissioner  taking  the  said  affidavit/9 
R.  E.  31  Geo.  3.  4  Term  Rep.  284.— As  thus: 
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1  The  deponent  A.  B.  was  sworn  at  W.  in  the  county  The  jurat  of 
**  of  O.  this  day  of  ,  1817,  before  me,  the  such  an  affi- 

whole  of  the  affidavit  having  been  first  read  over  byd*™1* 
me  to  the  said  deponent,  A.  B.  who  seemed  perfectly 
M  to  understand  the  same.,  and  who  made  his  mark  in  my 
*'  presence."    (Or  signed  the  same  in  my  presence.) 

Ordered,  that  upon  every  affidavit  sworn  in  court,  or^  affi^*™* 

before  any  judge  or  commissioner  thereof,  and  made  by  m        y  tw0 
4  j  x      a\-  r.ii_  i  J  ormore.names 

(wo  or  more  deponents,  the  names  of  the  several  persons  0f  ^  geveraj 
making  such  affidavits  shall  be  written  in  the  jurat:  and  persons  to  be 
that  no  affidavit  be  read,  or  made  use  of,  in  any  matter  written  in 
depending  in  this  court,  in  the  jurat  of  which  there  shall  Jurat- 
be  any  interlineation    or  erasure.     R.  M.  37  Geo.  3. 
1796.  (a) 

"  The  above-named  deponents,  John  Wells  and  Richard  The  form  of 
4*  Wells,  were  sworn  at,  &c.  this        day  of        ,  1817,  *"*  J1""**- 
**  before  me." 

It  is  no  good  objection,  if  the  commissioner  sign  A.  B.  ^*J°  ^u^gV 
commissioner  only,    without  adding,    of  the    Court  q/'^mn^ssionen 
King's  Bench,  if  in  fact  he  were  a  commissioner  of  that 
court.    7  Term  Rep.  451.   Kennett  v.  Jones.    Though 
perhaps  it  would  be  better  so  to  do. 

Ordered,  that  affidavits  of  any  cause  of  action,  before  Affidavits  to 
process  is  sued  out  to  hold  defendants  to   bail,   be  notholdto  YL 
intituled  in  any  cause,  nor  read,  if  filed.    R.  Trin.  Term,  JStSad 
37  Geo.  3.  7  Term  Rep.  454.    The  true  reason  is  "  that 
4t  there  is  no  cause  in  court."  6  Term  Rep.  640.  King  v. 
Cole.  C.  Pm  hold  the  same.  1  B.  $  P.  36.  Hollis  v.  Bran- 
don.    But  it  is  no  objection  if  the  affidavit  to  hold  to   bail 
be  intituled  "  In  the  King's  Bench."  7  Term  Rep.  451. 

Formerly  an  affidavit  made  abroad  out  of  the   king's  A»  to  affidar 
dominions,  could  not  be  received  here.  Rios  v.  Belifante.  vJt8m"de 
2  Str.  1209.  for  the  oaf  A  abroad  was  considered no  ground  *f^  j^»8 
**  for  the  process  of  this  court;  see  also  Pomp  v.  Zz/o?- dominions. 
vigson,  2  Burr.  655.  S.   P.  where  an  affidavit  sworn  in 
Sweden,  and  the  merchant  in  London  swore  with  refer- 
ence to  the  accounts  sent   to  him.     But  in  the  case  of 
Dalmer  v.  Barnard,  7  Term  Rep.  252.  an  objection  was 
taken  to  an  affidavit  not  being  sworn  before  any  person 
authorized  to  take  affidavits  in  this  court,  it  having  been 


(a)  This    rule  extends  to   all  affidavits,  whether  of 
debt,  justification  of  bail,  or  otherwise. 
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taken  before  the  high  bailiff,  and  chief  magistrate,  of 
'  the  district  of  Douglas,  in  the  Isle  of  Man,  the  court 
were  clearly  of  opinion,  that  they  could  take  cogni- 
zance of  affidavits  sworn  before  foreign  judicatures, 
properly  authenticated  to  them,  as  this  affidavit  was, 
by  a  deponent  here,  who  deposed  "  that  he  had  seen 
the  high  bailiff  write,  and  believed  the  name  John  Cas- 
naham  subscribed  at  the  foot  of  the  paper  written,  <fcc. 
(being  the  affidavit)  was  of  the  proper  hand-writing  of 
"  said  J.  C."  That  it  was  the  constant  practice  for  the 
judges  here  to  receive  affidavits  sworn  before  the  judges 
in  Scotland  and  Ireland. 

^idahrf*  ^n<*  **  was  decided>  that  an  affidavit  of  debt  made  in 

fo^nSa-  a  f°reten  country  before  a  magistrate,  whose  authority  in 
trate;    ^^  that  country  to  take  affidavits,  and  administer  oaths,  is 

verified  by  a  proper  affidavit  here,  is  sufficient  foundation 
for  a  judge's  order  to  hold  the  defendant  to  special  bail. 
8  East,  864.  Omealy  v.  NeweU. 

Such  affidavit  But  it  has  been  held,  that  such  affidavits  ought  to 
if  received       contain  all  those  requisites  that  are  essential  in  an  affi- 

^n^Sta^  davit    made  in    EnS,and>    "  to  hold   to  baiI'"    as  uot 
™    l       having    made  a  tender  of  the   money  in   bank    notes. 

7  Term  Rep.  376.  in  notes  c.    Nesbitt  v.  Pym. 

No  person  to        B     stat  g7  QeQ  g         91%     No  on  shall  be  heid  to 

be  held  to  <   ,  ,     .,  f  .      r  . 

special  baa,  special  bail,  upon  any  process  issuing  out  of  any  court, 
unless  affida-  unless  the  affidavit,  which  shall  be  made  for  that 
vitbe  made  purpose  according  to  the  provisions  in  the  act  of  12  Geo. 
that  there  bad  j.  «  for  preventing  frivolous  and  vexatious  arrests,"  shall 

♦n  t£ «?»^L  not  only  contain  the  several  matters  required  by  the  said 
to  pay  m  notes       .    ,    «f     .      ,,   A.    „  «-       «        i  i     /  Av 

of  the  bank.    act>  but  fcko      that  no  offer  has  been  made  to  pay  the 

a  0f  the  ^^   "•  sum  of  money  in  such  affidavit  mentioned,  and  therein 

of  England.      "  sworn  to,  for  the   purpose  of  holding  any   person  to 

"  special  bail,  in  notes  of  the  said  governors  and  cora- 

"  pany  »  expressed  to  be  payable  on  demand  (fractional 

"  parts  of  the  sum  of  20s.  only  excepted.")  Sect.  8. 

Under  this  act  of  parliament,  many  applications  have 
been  made,  to  discharge  the  defendant  on  account  of  the 
defect  in  the  affidavit,  as  where  the  debt  has  amounted 
to  a  fractional  part,  or  11901.  Us.  3d.  in  not  negativing 
the  tender  to  pay  the  11901.  only,  in  bank  of  Eng- 
land notes ;  but  stating  that  no  tender  or  offer  has  been 
made  to  pay  the  said,  sum.  Jennings  v.  Mitchell,  1  East, 
17.  So  where  the  affidavit  stated  161.  and  upwards,  for 
which  said  sum  of  161.  and  upwards,  he  had  not  been 
tendered,  &c.  Ford  v.  Lover,  8  East,  41.  So  with 
respect  to  an  assignee  of  a  bankrupt,  it  is  necsssary  to 
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negative  the  tender  to  the  bankrupt,  as  well  as  himself. 
Martins  v.  Renoe,  8  Term  Rep.  455.  or  he  will  be 
discharged. 

But   where  the  affidavit  was  for  201.   and  upwards,  «0l.  and  up- 
it  is  sufficient  to  negative  a  tender  of  the  said  sum  in  wan^ 
bank  notes,  that   having  reference  to  the  specific  sum 
sworn  to,   which    was  such  as  might    be  so   tendered. 
Matin  v.  Townsend,  2  East.  1 . 

Under  this  act  it  hath  also  been  held,  that  a  clerk  in  Aff**^??y 
the  chamberlain's  office  of  London  may  make  an  affidavit  *™eaffida" 
of  a  debt  due  to  the  major,  &c.  of  London,  concluding  in 
the  usual  form,  with  negativing  a  tender  of  the  debt  in 
bank  notes,  to  the  best  of  his  knowledge  and  belief, 
as  the  chamberlain  himself  could  not  have  sworn  in  any 
different  manner,  or  with  more  certainty  than  the  clerk, 
and  the  rule  for  common  bail  was  discharged.  The 
Mayor  of  London  v.  Bias,  1  East,  237. 

And  where  the  clerk  and  agent  of  the  plaintiff  (whose  Clerk  and 
usual  place  of  residence  was  near  Kidderminster)  stated  ^Sent  stating 
in  express  terms,  that  the  defendant  was  indebted  to  the  H*  eXI!wAa. 
plaintiff  in  2101.  for  timber  sold  by  him   to    defendant,  fend^twaa 
and  that  the  defendant  made  no  tender  in  bank  notes,  indebted,  and 
&c.  to  the  plaintiff  or  to  the  deponent,  as  his   clerk  and  negativing 
agent,  the  court  held,  the  affidavit  to  be  good,  and  said,  ***  teo^er* 
they  could  not  tell  what  means  the  agent  may  have  for 
satisfying  himself  of  the  fact;  it  is  enough  for  this  purpose, 
if  he  take  upon  him  to  swear  positively  to  it  Knight  v. 
Keyte,  1  East,  415.     It  was  stated  by  counsel   that  the 
principal  was  abroad  at  the  time,  and  business  conduct- 
ed by  the  deponent,  which  I  think  was  the  case. 

But  where  the  agent  deposed   that  no  offer  had  been  But  where 
made  to  pay  the  sum  or  any  part  thereof  in  bank  notes,  a£ent  ***®°%* 
to  the  best  of  his  knowledge  and  belief,  and  the  plain-  m^ to*^! 
tiff  living  in  England,  the  court  discharged  the   defend-  knowledge, 
ant  on  common  bail.     2   East,  24.  Elliot  v.  Duggan, 
See  S.  P.  8  Term  Rep.  520.     Cass  v.  Levy. 

~    If  the  plaintiff  be   abroad,  and  the  agent  makes  the  If  plaintiff  be 
affidavit  of  the  debt,  it  will  be  sufficient  for  him  to  nega-  abroad,  and 
tive  the  tender  of  the  debt  in  bank  notes,  "  as  the  agent  agent  8wear- 
«4  believes."  Munro  v.  Spinks,  8  Term  Rep.  284. 

But  now,  by  stat.43  Geo.  3.    c.  18.   sect.  2.    In  case  Incase  any 
any  application  be  made  to  any  of  his  majesty's  courts  in  pen?"  makes 
Westminster,  by  any  person,  who  shall  be  held  to  special  ^hca^on  to 
bail,    under  process,  to  be  discharged   upon    common  ^iSSnrod 
bail  by  reason  of  any  defect  in  such  part  of  the  affidavit  on  common 
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bail,  by  iea-  on  which  he  is  so  held  to  bail,  as  negatives,  or  is  intend* 
son  of  any  de-  ed  to  negative  any  offer  having  been  made  to  pay  the 
feet  in  affida-  sum  in  mcj1  affidavit  mentioned,  in  notes  of  the  bank  of 
tive^tbeten-  England;  tbe  person  making  such  application,  shall 
der,  he  shall  not  be  entitled  to  such  discharge,  "  unless  be  shall  at 
not  be  du-  "  same  time  make  proof  by  affidavit,  that  the  whole  sum 
chaired,  un-  «  for  which  he  has  been  so  held  to  bail,  had  been,  or  was, 
less,  &c         c«  before  such  holding  to  bail,  offered  to  be  paid  either 

"  wholly  in  such  notes,  or  partly  in  such  notes,  and 

fc<  partly  in  money." 

No  counter-  No  counter  affidavit  can  be  received  in  this  court,  in 
affidavit  to  be  order  to  contradict  or  do  away  the  effect  of  an  affidavit  to 
received.         hold  to  bail  on  the  merits.  Imlay  v.  Elefsen,  2  East,  453. 

t£1f*M  dant  ^  a  defendant  be  holden  to  bail  under  a  judge's  order 
ban  under**!  uPon  an  affidavit  disclosing  circumstances  which  shew 
judge's  order,  that  the  plaintiff  has  been  damnified  to  such  an  amount, 

it  is  sufficient ;  though  it  improperly  state,  that  the  de- 
fendant was  indebted  to  that  amount,  and  disclose  the 
special  circumstances.  Ibid. 

A  co-assignee  A  co-assignee  of  a  debt  arising  out  of  bills  of  exchange 
may  on  his      in  his  own   possession,  may  sue  in  the  name  of  the  origi- 

sue'  ^e*^'  nft*  cre<^tor»  an(*  h°*d  the  defendant  to  bail,  on  his  own 
original  affidavit,  swearing  positively  as  to  all  the  facts  required 

creditor's  which  are  within  his  own  knowledge,  and  to  the  best  of  his 
name.  knowledge  and  belief,  as  to  such  as  are  within  the  know* 

ledge  of  his  principal  and  co-assignees.  Cre&swellv.  Lovell 

Sfal.  Term  Rep.  418. 

Affidavit  for         An  affidavit  to  hold  to  bail  for  stipulated  damages  for 

***?  ~f  ?*"     *^e  "  uon"Perf°rmai]lce  °f  an  agreement,"  must  state  a 
j™™  ****     breach  of  the  agreement.  Stinton  v.  Hughes,  6  Term  Rep, 
^"  13. 

Affidavit  for  I*  is  sufficient  to  state,  that  the  defendant  was  in« 
money  had  debted  to  the  plaintiff  in  such  a  sum  of  money, "  for  mo* 
and  received.    "  ney  had  and  received  on  account  of  the  plaintiff,"  with* 

out  adding  "  received  by  the  defendant."  Powell  v.  Por* 

therch,  8  Term  Rep.  338. 

Court  will  not  Where  there  is  a  good  cause  of  action,  and  a  proper^ 
receive  a  affidavit,  the  defendant  may  be  held  to  bail,  and  the  court* 
supnlemental    wiH  not  go  out  0f  i\ie  afl}davit,  or  prejudge  the  cause,  bv 

"^^T14"  entering  into  the  merits  upon  which  it  is  founded,  1  Soli. 
rta^d^ fiT*  10°-  The  Plaintiff>  therefore,  must  stand  or  fall  by  his 
by  affidavit     affidavit;    it  being  the  constant  and  uniform  practice, 

"  not  to  receive  a  supplemental  or  explanatory  affidavit" 
on  the  part  of  the  plaintiff  in  this  court,-  nor  a  counter  ot 
contradictory  one,  on  the  part  of  the  defendant,  ffeathcote 
v.  Gosling,  2Str.  1157.  1  Wils.  325.  Emerson  v.  ffa*>- 
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tins,  5  Term  Rep.  552.  Jacks  v.  Pemberlon.  Dougl.  467. 
Copev.  Cooke. 

A  plaintiff  who  sues   for  penalties  under  the  lottery  Affidavit  to 
act,  27  Geo.  S.c.  1.  s.2.  must  make  an  affidavit  previous  be  made  pre- 
to  the  suing  out  of  the  writ,  specifying  the  amount  of  the  v*0"*  *°  the 
penalties  sued  for,  and  that  amount  must  be  specified  in  BC^  G^a 
the  first  process  issued,  viz.  the  bill  of  Middlesex,  or  latitat,  c  1# 
and  whether  the  defendant  be  held  to  bail  or  not.     King 
qui  tarn  v.  Home,  4  Term  Rep.  349. 

The  act  is,  that  upon  every  suit,  action,  bill,  &c.  a 
capias,  or  other  writ,  shall  and  may  issue :  the  first  pro- 
cess specifying  therein  the  amount  of  the  penalties  sued 
for,  whereof  an  affidavit  shall  be  first  made  and  filed. 

There  is  no  distinction  in  the  act  between  bailable 
writs,  and  those  that  are  not  so. 

In  what  Cases  the  Affidavit  is  not  sufficient,  besides  those 

stated. 

If  the  affidavit  be,  that  the  defendant  borrowed  20001.  Affidavit  as 
af  plaintiff  on  bottomry,  which   money  is  now  due  and  appears  on 
owing  to  plaintiff  by  virtue  of  the  said  bond,  as  thereby  *°n*>  not 
may  appear,  it  is  not  sufficient,  for  the  money  may  be  ^°° 
paid  and  not  appear.  Str.  1 157.  Heathcote  v.  Gosling. 

The  plaintiff  made  oath  of  his  debt  before  a  burgo-  The  affidavit 
master  in  Holland,  who  certified  an  account  thereof  to  the  must  be  pod- 
plaintiff's  agent  here,  who  makes  an  affidavit  that  he  be-  fvf\t0  ,  ., 
lieves  the  said  oath  and  account  current  are  true,   and         t0 
defendant  was  held  to  bail ;  common  bail  was  ordered  : 
for  a  positive  affidavit  is  always  required,  and  affidavits 
going  only  to  belief,  are  insufficient.      Van  Morsell  v. 
Julian,  1  Wils.  231.  S.  P.  2  Str.  1209.  Rios  v.  Bellifonte. 

That  the  defendant  was  indebted  to  him  in  such  a  sum  As  appears  by 
*'  as  appears  by  agreement  bearing  date  such  a  day."  Com-  agreement. 
mon  bail  ordered.     Jennings  v.  Martin,  3  Burr.  1447. 
For  the  affidavit  is  only  couched  in   terms  of  reference. 
tride  I  Burr.  655.  Pomp  v.  Ludvigson,thelike  resolution. 

That  defendant  is  indebted  to  plaintiff  "  in  201.  ac-  According  to 
"  cording  to  the  bill  delivered  by   the  plaintiff  to  the  bill  delivered. 
*'  defendant,"  is  insufficient.  Williams  v.  Jackson,  3  Term 
Rep.  575. 

An  affidavit  to  hold  to  bail,  stating  that  the  defendant  For  interest 
was  indebted  to  plaintiffs  in  so  much  for  interest  money,  money  by  vir- 
tue of  agree* 
ment. 
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under  and  by  virtue  of  an  agreement,  is  not  sufficient 
\0  East  $58.  . 

Only  one  de-        It  appeared  that  the  defendant  and  two  others,  had  been 

fendant  to  be  held  to  bail  in  separate  actions,  upon  one  affidavit. — The 

■§aVit  in  a  Be-"  defendant  was  named  second  in  the  affidavit.     Motion  to 

parate  action.  se*  aside  the  proceedings  for  irregularity.  Lord  Mansfield* 

The  judges  of  the  court  of  C.  B.  and  the  barons  of  the 

Exchequer  have  been  consulted,  and  they  all  agree, "  that 

"  they  never  knew  of  its  being  the  practice  in  their  courts, 

"that  more  than  one  defendant  should  be  inserted  in  the 

"  same  affidavit."  If  in  fact  such  a  practice  has  prevailed, 

it  has  been  without  their  sanction  or  knowledge.     They 

all  disapprove  of  it,  and  consider  it  as  contrary  to  the 

meaning  of  the  act,     12  Geo,  1.  c.  29.  and  a  fraud  upon 

the  stamp  duties.     Gilby  v.  Lockyer,  Doug.  217. 

On^tiie^de-  There  were  four  separate  affidavits  against  four  several 
defendants  in  defendants,  for  separate  offences  against  the  lottery  act 
one  action,  The  original  writ  included  all,  though  the  ac  etiam  part 
can  be  includ-  was  several  against  each ;  and  a  separate  alias  capias  was 
ed in  a  bail-  gue(j  ouf.  agajnst  each.  Rule  to  set  aside  proceedings — 
e  wn  Rule  discharged.     But  the  court  were  misled,  and  after- 

wards on  conference  with  all  the  judges,  it  was  their 
opinion,  that  a  plaintiff  could  not  join  distinct  defend- 
ants for  distinct  demands,  either  in  the  same  writ,  or  in 
the  same  affidavit ,  and  the  above  case  of  Gilby  and  Lockyer 
ought  to  regulate  the  practice  in  future.  4  Term  Rep. 
697.     Holland  v.  Johnson. 

By  a  third  Affidavit  by  a  third  person,  that  defendant  is  indebted 

person.  to  plaintiff,  as  appears  by  account,  or  by  bill  or  indorse- 

ment, or  bond,  under  defendant's  hand,  not  sufficient 
1  Wils.  121.  279.     RoUins  v.  Mills. 

On  agreement  That  defendant  was  indebted  in  47201.  and  upwards, 
i°  W  {*■  under  and  by  virtue  of  a  certain  agreement  in  writing, 
affidavit  bearing  date,  $c.  entered  into  between  deponent  and  de- 

should  specify  fendant,  whereby  the  defendant  undertook  and  engaged, 
the  balance  that  he,  together  with  A.  and  B.  should  pay  or  discharge 
due,  and  not  on  or  before,  $c.  the  balance  of  all  subsisting  accounts  be- 
}jol<*  t0  ku*.  tween  them,  which  said  balance  is  still  due  and  unpaid 
tortoe  wnoie  ^  deponent%  Cur^  The  plaintiff  should  have  shewn  what 

the  balance  was,  and  have  sworn,  that,  that  was  still  due 
and  unpaid ;  whereas,  he  has  sworn  to  the  whole  sum, 
which  was  inserted  as  a  penalty  for  securing  the  balance: 
An  affidavit  to  hold  to  bail  must  be  positive  and  certain, 
and  not  merely  argumentative.  Hatfield  v.  Linguard, 
6  Term  Rep.  ill. 
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But  an  affidavit  stating  that  defendant  is  indebted  to  In  10L  as  he 
plaintiff  in  101.  as  he  computes  it,  was  held  to  be  suf-  computes  it, 
ficient.    2  Burr.  1032.  Moultby  v.  Richardson. 

On  an  affidavit  that  thedefendant  is  indebted  to  the  plain-  ^aPF*18  ht 
tiff  Rollin  in  a  certain  bailable  sum  of  money,  by  virtue  of  ™J^,  "* 
a  bill  of  exchange,  indorsed  by  the  payee  for  the  plaintiff,  g00(^' 
"  as  appears  by  the  said  bill  and  indorsement,"  and  that 
Mills,  the  defendant,  accepted  the  bill,  but  had  refused 
payment,  that  the  bill  was  protested,  and»  though  the 
affidavit  was  positive  that  the  defendant  had  accepted  the 
bill,  court  ordered  common  bail,  because  the  affidavit 
only  states  that  the  defendant  is    indebted  as   appears 
by  the  said  bill.     RoUin  v.  Mills,  1  tVils.  279. 

So  affidavit  made  by  plaintiffs  book-keeper,  that  he  Book-keeper, 
was  indebted  in  84001.  "  as  deponent  verily  believes,"  is 
insufficient.  Str.  1226.  Claphamson  v.  Bowman. 

An  affidavit  to  hold   to  bail  on  the  lottery  act,  27  On  l°tte™- 
Geo.  3.  c.  1.  should  specify  the  nature  of  the  offence,  and  ^gj^^u^ 
fcver  that  the  defendant  has  incurred  the  forfeiture:  but  Sthe  offence, 
the  offence  need  not  be  described  circumstantially;  nor 
is  the  plaintiff  obliged  to  swear  that  the  defendant  is  in- 
debted to  him  to  the  amount  of  the  penalty,  because  any 
other  informer  might  previously  have  commenced  the 
action.     Davis  v.  Mazzinghi,  1  Term  Rep.  705. 

-   If  the  action  be  founded  on  an  act  of  parliament,  and  If  actbenuV 
that   be  misrecited  in  the  affidavit,   it  will  be  bad;  as  recited* 
calling  it  an  act  passed  in  the  27  Geo.  3,  when  it  passed 
in  the  22  Geo.  3.  But  the  party  is  not  bound  to  set  forth 
the  year  at  all  when  the  act  passed.    2  Term  Rep.  654. 
Watson  v.  Shaw. 

The  affirmation  of  plaintiff  alleged,  that  the  defendant  Affidavit  to    • 
was  indebted  to  him  in  50001.  "  for  so  much  money  had  ^t£ebai^  ^ 
u  and  received  of  this  affirmant,  and  for  which  he  has  not  ^e#       ^°** 
"  accounted."    The  court  held,  that  the  last  words,  ren- 
dered it  not  positive.  Champion  v.  Gilbert,  4  Burr.  2126. 
The  affidavit  must  be  as  strong  and  positive    as  an 
affidavit  to  change  the  venue.     The  case  of  assignees,  Assignees,  &c 
Ac.  are  exceptions.  Per  Builer  J.  Mackenzie  v .  Mackenzie,  excepted. 
1  Term  Rep.  716. 

On  an  affidavit  that  the  maker  and  indorser  of  a  pro-  Maker  and 
missory  note  are  indebted  to  the  holder,  neither  can  be  ^^^avit 
held  to  baiL    Hussey  v.  Wilson,  5  Term  Rep.  254. 

A  defendant  being  held  to  bail,  on  an  affidavit  of  a  debt  Affidavit  due 
due  from  three  defendants,  as  surviving  partners  of  another  **oin  **"?** 
deceased,  was  discharged,  on  filing  common  bail,  the  de-    cc  aratlon 
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As  appears 
by  master's 
allocatur. 


due  from        claration  being  "  for  a  debt  due  from  the  three  defen- 
three  alone.     "  dants  alone."     Spalding  v.  Mure  and  others,  6  Terni 

Rep.  363. 

S^enutSe      Nor  if  it  state,  that  on  such  a  day  the  plaintiff  gave  de- 
amimen     ve  fen<jant  notiCe  to  quit  on,  4fc.  and  that  the  latter  held  over 

notwithstanding,  by  reason  of  which,  and  by  force  of  the 
statute,  an  action  had  accrued  to  plaintiff  to  recover  from 
defendant  1081.  #c.  Per  Curiam; — The  affidavit  does 
jiot  state  positively  defendant  is  indebted  in  so  much,  it  is 
only  argumentative.  Wheeler  v.  Copeland,  5  Term  Rep'. 
364. 

An  affidavit  stating  that  the  defendant  "  was  indebted 
"  to  the  plaintiff  in  541.  for  goods  sold  and  delivered," 
without  stating  by  the  plaintiff  to  the  defendant,  is  insuf- 
ficient. 7  East,  194.  8  East,  106. 

An  affidavit  to  hold  to  bail,  that  defendant  is  indebted 
to  the  plaintiff  in  a  certain  sum,  "  as  appears  by  the 
"  master's  allocatur,"  is  not  sufficiently  positive,  because 
he  should  have  sworn,  "  the  debt  is  still  due."  Powell  v. 
Portherch,  2  Term  Rep.  55. 

That  defendants  are  indebted  to  plaintiff  2451.  5s. 
for  money  lent  by  plaintiff  to  defendants,  for  the  use  of 
another,  and  for  which  defendants  promised  to  be  account- 
able, and  to  repay  or  cause  to  be  paid,  or  secured  to  plain- 
tiff in  three  days  from  the  day  of  plaintiffs  so  advanc- 
ing and  lending  the  same.  This  affidavit  is  defective. 
Jacks  v.  Pemberton,  5  Term  Rep.  555. 

If  an  affidavit  to  hold  to  bail  state  two  sums  to  be 
due  from  the  defendant,  to  two  separate  plaintiffs, 
though  only  one  writ  be  sued  out,  the  court  will  set  aside 
the  proceedings  on  that  one  writ.  Dean  and  Chap,  cf 
Exeter  v.  Seagell,  6  Term  Rep.  688. 

As  to  Affidavits  made  by  the  Plaintiff  as  Assignee, 

Executor,  Sfc. 

When  an  assignee  of  a  bond  swore,  that  the  obligor 
was  indebted  in  901.  for  principal  and  interest,  as  he  be- 
lieved, this  was  held  sufficient.  Loveland  and  Bassett, 
1  Wils.  232. 

If  an  executor  swears  to  the  books  of  the  testator,  and 
that  he  believes  them  to  contain  a  true  account,  and  that 
the  debt  is  still  unpaid,  it  is  sufficient  to  hold  to  special 
bail.  But  an  affidavit  by  an  executrix,  that  the  defend- 
ant was  indebted  to  her  testator  (so  much)  "  as  appears 


Indebted  in, 
&c  and  for 
which  defen- 
dant promised 
to  be  ac- 
countable, 
insufficient 


If  affidavits 
state  two 
sums  to  be 
due  to  two 
separate 
plaintiffs  bad 


Assignee  of 
bond. 


Executor. 
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"  by  the  books  of  her  testator,"  was  held  insufficient.  Sir. 
1219.     Waldron  v.  Fransham. 

In  the  case  of  Seldon,   executor,  v.  Baker,    I   T.   JR.  An  execute^ 
48.     Mr.  J.  Butter  said,  The  general  rule  is,  that  there  J^J™1 
mast  be  a  positive  affidavit:  the  cases  of  assignees,  ex-  gwcar  M  to 
ecutors,  $c.   are  by  way  of  exception  to  that  rule ;  then  his  belief,  to 
a  party  claiming  under  that  exception,  must  shew  a  case  hold  to  bail 
where  it  has  been  allowed.     In  those  cases,  if  he  swears 
that  "  he  believes  it  to  be  true,"  this  is  as  much  as  he  can 
do,  because  the  transaction  in  general  does  not  come 
within  his  own  knowledge.     But  there. is  no  case  where 
the  affidavit  has  been  allowed  to  be  sufficient  to  hold  the 
defendant  to  special  bail,   without  adding  the  belief  of 
the  party  who  made  it.    The  affidavit  was,  "indebted 
"  to  him  as  executor  for  money  had  and  received  by  de- 
"  fendant,  as  receiver  of  the  rents,  and  as  appears  to 
«  deponent  to  be  the  true  balance  upon  the  steward* 
"  ship  account  by  him  delivered  to  this  deponent,  and 
44  from  the  several  articles  of  disbursement  therein  con* 
"  tained."     He  ought  to   have  said,  that   he  believed 
the  account  to  be  true ;  therefore  held  insufficient. 

If  assignees  of  a  bankrupt  swear  that  the  defendant  Assignees 
is  indebted,  "  as  appears  to  them  by  the  last  examina-ofa  bankrupt* 
"  tion  of  the  bankrupt,   as   they  believe,  and  that  they 
"  have  not  received  the  debt  or  any  part  of  it,     and 
**  that  they  believe  it  to  be  still  due,"  it   is  sufficient. 
4  Burr.  1992.     Barclay,  assign,  v.  Hunt. 

If  there  be  two  or  more  assignees  of  a  bankrupt,  and  An  affidavit 
one  only  make  the  affidavit  of  the  debt  being  due,  it  will of  debt.  by 
be  sufficient,  for  the  consequence  of  not  allowing  it  to  be  ^f  baribiTT 
good,  would  be  to  prevent  the  assignee  arresting  defend-  Sufficient.  * 
ant  at  all,  unless  the  other  would  assist  him.    Swayne  al. 
v.  Crammond,  4  Term  Rep.  176. 

An  affidavit  on  the  lottery-act,  22  Geo.  3.  c.  47.  Lottery  act. 
alleged  that  defendant  had  promised  and  agreed  to 
pay  to  several  persons  by  name,  divers  sums  of  mo- 
ney, on  certain  events  and  contingencies,  relating  or 
applicable  to  the  drawing  of  certain  tickets  or  num- 
bers, Ac.  without  adding,  that  defendant  "  had  taken 
*c  and  received  any  money  in  consideration  of  such  pro- 
"  raises"  was  held  good.  Holland  qui  tarn  v.  Bothmany 
4  T.  R.  228. 
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Where  the  Court  have  staid  the  Proceedings  on  the  Lot* 
tery  Act  for  Want  of  Affidavit. 


Where  seve- 
ral have  sepa- 
rately incur- 
red penalties 
for  printing 
illegal  schemes 
of  the  lottery, 
a  separate 
affidavit  must 
be  made  and 
filed  against 
each  of  them, 
and  if  they  be 
all  joined  in 
one  affidavit, 
the  irregula- 
rity is  not 
waived  by 

Eutting  in 
ail ;  but  the 
court  will  stay 
proceedings 
against  all. 


Affidavit  on 
lottery  act 
must  not  be 
intituled. 


As  an  affidavit  hath  been  held  necessary  to  be  made- 
previous  to  the  issuing  of  a  writ  for  penalties  under  27 
Geo.  8.  c.  1.  sect.  2.  and  specifying  the  amount  of  those 
penalties j  in  consequence  many  actions  were  brought, 
and  the  present  plaintiff  filed  one  affidavit  in  order  to  hold 
the  four  defendants  to  bail,  and  after  sued  one  writ 
against  a/^,  hvX  declared  separately ^'s,  for  separate  offen- 
ces. Defendants  put  in  bail.  A  rule  was  obtained,  "why 
"  the  writ  should  not  be  quashed/'  because  the  affidavit, 
which  is  the  first  step  to  be  taken  under  the  27  Geo.  8.  c.  1. 
sect.  2.  and  without  which  the  writ  cannot  be  sued 
out,  cannot  be  supported.  The  objection  was,  that  each 
defendant  was  obliged  to  take  a  copy  of  the  whole  affida- 
vit, whereas  three-fourths  of  it  do  not  relate  to  him  ;  and 
that  the  office  copy  was  necessarily  stamped  with  four 
stamps,  when  one  would  have  been  sufficient,  if  the  affi- 
davit bad  affected  only  one  defendant.  Per  Cur.  This 
case  comes  within  the  above  statute,  which  speaks  of  such 
penalties  against  certain  former  acts,  as  touch  and  con- 
cern lotteries.  If  so,  it  was  necessary  that  there  should 
be  ad  affidavit  previous  to  the  suing  out  of  the  writ.  This 
affidavit  cannot  be  supported  for  the  reasons  urged  by 
the  defendant's  counsel ;  they  are  not  to  be  harrassed  with 
the  unnecessary  expence  of  taking  copies  of  those  parts 
of  the  affidavits  which  relate  to  offences  not  imputed  to 
them  individually.  From  this,  it  necessarily  follows, 
that  the  writ  must  be  quashed,  becadse  the  words  of  the 
act  are  positive,  that  no  process  shall  be  sued  out  until 
an  affidavit  has  been  first  made  and  filed.  And  though 
in  ordinary  cases,  a  party  may  waive  taking  advantage  of 
any  trifling  irregularity  in  the  mode  of  proceeding,  by 
not  objecting  in  the  first  instance;  the  defendants  in  this 
case  could  not  waive  this  objection,  because  the  court 
are  to  take  care  that  an  action  on  a  penal  statute  shall 
not  be  commenced  in  a  mode  prohibited  by  that  statute. 
Rule  abs.  Goodwin  qui  tarn  v.  Parry,  4  Term  Rep.  577. 
It  was  stated  in  the  shewing  cause,  that  defendants  had 
waived  taking  advantage  of  it,  by  putting  in  bail 

An  affidavit  to  hold  to  bail  under  the  lottery  act,  must 
not  be  intituled ;  because  there  is  no  cause  in  court  King 
q.  t.  v.  Cole,  6  Term  Rep.  640.  see  rule,  Trin.  38  Geo. 
3.  7  Term  Rep.  464.  by  which  it  is  ordered  "  that  affida- 
"  vits  of  any  cause  of  action  before  process  sued  out  to 
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"  hold  defendants  to  bail,  be  not  intituled  in  any  cause* 
«•  nor  read,  if  filed." 

When   Persons    cannot   object  to  the   Insufficiency  of 

Affidavit. 

If  defendant  voltmtarily  give  a  bail-bond,  be  cannot  Voluntarily 
afterwards  object  to  the  insufficiency  of  the  affidavit  to  &™g  *»&> 
hold  to  bail.     Norton  v.  Danvers,  7,  Term  Rep.  375. 

Nor  after  plea  pleaded.  Levy  v.  Duponte,  Ibid*  376,  n.  No*  after  plea. 

Nor  after  notice  of  executing  a  writ  of  inquiry,  on  a  Nor  after  a 
judgment  by  default.    Deeborough  v.  Copmger,  8  Term  n<*Jce  <*  *- 
fiep.  77.  qun7' 

Nor  after  perfecting  baU  above.  See  1  B.&P.  132.  C.P.  ^aftf^ct* 
The  affidavit  of  the  debt  must  be  filed  before  or  at  the  M    .  -    gj, 
lime  of  the  issuing  out  the  writ,    or  the  court  will  dis-  before  or  at 
charge  the  party  from  the  arrest,   on  filing  common  time  of  issuing 
bail.  writ 
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» 

In  the  Ring's  Bench<(a) 

A.  B.  of  maketh  oath  and  saith*  that  C.  D.  is  j»  mf5m 

justly  indebted  unto  this  deponent,  in  the  sum  of  201.  voiced. 
for  money  lent  and  advanced  by  this  deponent  to  the  said 
C  D.  and  at  his  request;  and  this  deponent  further  saith,  No  tender* 
that  no  tender  or  offer  hath  been  made  to  this  deponent 
to  pay  him  the  said  sum  of  201.  or  any  part  thereof, 
in  any  note  or  notes  ,of  the  governor  and  company  of 
the  bank  of  England,  expressed  to  be  payable  on  de« 
mand. 

Supposing  the  affidavit  be  made  that  the  defendant 
is  indebted  to  the  plaintiff  in  201.  14s.  6d.  then  the  affida- 
vit should  be  thus: 

In  201. 14s.  6d.  fof  money  lent  and  advanced  by  this  If  pktatf 
deponent  to  the  said  C.  D.  and  at  his  request,    "  And  51^^  «a 
**  this  deponent  further  saith,  that  no  tender  or  offer  hath  fractional 

part 

(a)  An  affidavit  not  intituled  in  any  court,    but  only 
with  the  words  "  by  the  court,"   written  at  the  bot* 
torn  of  the  jurat  is  not  sufficient     Moiling  v.  Poland,       „ 
3  Mauie  and  Sclwyn,  1-67.  Rex  v.  Hare,  13  East.  189. 
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"  been  made  to  this  deponent  to  pay  bim  the  sum  of  20L 
'"  14s.  6d.  or  any  part  thereof,  (fractional  parts  of  a 
"  pound  excepted)  in  any  note  or  notes  of  the  gover- 
"  nor  and  company  of  the  bank  of  England,  express- 
u  ed  to  be  payable  on  demand." 

For  money  For  money  by  this  deponent,  paid,  laid  out,  and  ex- 

£id  out  pended  for  the  said   CD.  at  his  request;  and  this  de- 

ponent further  saith,  <&c.  as  in  the  first  affidavit. 

Money  had  For  money  had  and  received  by  the  said  C.  D.  to  and 

and  received.    for  the  use  of  this  deponent ;  and,  Ac. 

Money  lent,         For  money  lent  and  advanced,  and  paid,  laid  out  and 
paid,'  had,  and  expended  by  this  deponent,  to  and  for  the  use  of  the  said 

C.  D.  and  at  his  request ;  and  for  other  money  by  the  said 
C.  D.  had  and  received,  to  and  for  the  use  of  this  de- 
ponent ;  and,  <&c. 

On  an  account      For  so  much  money  due  and  owing  from  the  said   C, 

stated.  D.  to  this  deponent  upon  the  balance    of  an   account 

stated  and  settled  between  this  deponent,  and  the  said 

C.  D. ;  and,  <&c. 

Quaker's  af-         In  case  the  plaintiff  be  a  Quaker,  his  affirmation  mast 
firmation.        ^e  drawn  as  follows  : 

A.  B.  of  ,  being  one  of  the 

people  called  Quakers,  solemnly  affirms,  that  C.  D.  is 
justly  indebted  unto  this  affirmant  in  the  sum  of  501. 
for  money  lent  and  advanced  by  this  affirmant  to  the  said  C. 

D.  at  his  request:  and  this  affirmant  further  affirms, 
that  no  offer  has  been  made  to  this  affirmant,  to  pay  to 
him  the  said  sum  of  501.  or  any  part  thereof,  in  any 
note  or  notes  of  the  governor  and  company  of  the  bank 
of  England,  expressed  to  be  payable  on  demand* 

Affidavit  by  a       E.  B.  (a)  the    wife   of   A.    B.     of  4c. 

wife  or  aer-  maketh  oath,  and  saith,  that  C.  D.  is  justly  indebted 
to  the  said  A.  B.  in  the  sum  of  301.  for  money  lent  and 
advanced  by  the  said  A.  B.  to  the  said  C.  D.  at  his 
request:  and  this  deponent  further  saith,  that  no  tender 
or  offer  hath  been  made  to  the  said  C.  D.  to  pay  him 
the  said  sum  of  301.  or  any  part  thereof,  in  any  note  or 
notes  of  the  governor  and  company  of  the  bank  of 
England,  expressed  to  be  payable  on  demand. 


vant. 


(a)  E.  F.  of  Fleet-street,  London,  servant  to  John 
Doe,  of  Fleet-street,  London,  mercer,  maketh  oath,  dc. 
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A  married  woman  made  affidavit  that  defendant  was  Feme  covert 
indebted  for  rent  of  lodgings,  and  for  money  lent  by  her1 
to  the  defendant,  and  it  was  held  sufficient.  Tidd.  6  Ed. 
187.  Per  Cur.  Trin.  40  Geo.  3. 

For  work  and  labour  done  and  performed  by  this  de-  For  work  and 
ponent,  for  the  said  C.  D.  and  at  his  request :  and,  <fec.      labour. 

For  work  and  labour  done  and  performed,  and  mate-  Ditto  ^ 
rials  found  and  provided,  used  and  applied  by  this  de-  materials, 
ponent,  in  and  about  such  work  and  labour,  for  the  said 
C.  D.  and  at  his  request:  and,  <&c.  (a) 

For  work  and  labour  done  and  performed  by  this  de-  For  work 

ponent  and  his  servants,  and  with  his  horses,  carts  and  done  by  plain-* 

carriages,  for  the  said  CD.,  and  at  his  request:  and,  dec.  tiff  and  his 

servants, 

For  work  and  labour  done  and  performed  by  this  de-  norse,»  ***• 
ponent  and  his  servants,  for  the  said  C.  D.  and  at  his  Jor  ^ork 
request:  and,  Ac.  pjatoti£and 

For  wages  due  and  payable  from  the   said  C.  D.  for  &is  servants, 
the  service  of  this  deponent  done  and  performed,  as  the  For  wages, 
hired  servant  of   the  said  C.  D.  and  on  his  retainer: 
and,  dec. 

For  goods  sold  and  delivered  by  this  deponent  to  the  Goods  sold 
said  C.  D.  (4)  and  at  his  request :  and,  Ac.  and  delivered 

For  a  horse  sold  and  delivered  to  the  said  C.  D.  and  Hone, 
at  his  request ;  and,  Ac. 

For  goods  bargained  and  sold  by  this  deponent  to  the  For  goods 

said  C.   D.    and  by  virtue  of  that  bargain  and  sale  bargained  and 

sold,  andde* 
•  livered  to  a 

third  person* 


(a)  On  an  affidavit  stating  that  defendant,  captain  of  a 
ship,  was  indebted  to  plaintiff,  for  work  and  labour  of 

ElfJntiff,  done  on  board  the  ship,  and  for  materials  found 
y  plaintiff,  and  used  therien,  and  for  goods  sold  and  deli* 
▼ered,  and  money  paid  by  plaintiff  at  the  request  of 
the  defendant,  was  held  to  be  defective,  in  not  stating 
that  the  work  or  money  was  done  or  |  paid  for,  or  the 
goods  sold  to  defendant  Young  v.  Gattien,  2  Mauls 
and  Selw.  603. 

<o)  It  is  necessary  to  state  that  the  goods  were  sold 
and  delivered  by  the  plaintiff  to  the  defendant.  7  East 
194.  \\  East.  $16. 
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delivered  (a)  to   one  £.  F,  at  (fc  request  of  the  said 
C.  D. :  aad,&c. 

For  the  hire  F°r  the  use  and  hire  of  divers  horses,  mares,  and 
of  hones.        geldings  of  this  deponent,  by  bim  this  deponent  let  to 

hire,  and  delivered  by  this  deponent  to  the  said  C.  D. 

and  at  bis  request :  and,  &c. 

For  work  done  For  the  work  and  labour  of  this  deponent  as  a  surgeon, 
"d  f8Umed^  **y  him  done  and  performed  in  and  about  the  healing  and 
ones.  curing  of  the  said  C.   D.    of    divers  wounds,    at  bis 

request,  and  also  for  divers  medicines,  potions,  and  plais~ 

ters,  by  this  deponent  found  and  provided,  delivered  and 

applied  by  this  deponent  on  those  occasions  lor  the  said 

C.  D.  at  his  request:  and,  && 

For  medicine*      por  divers  medicines,  and  other    necessary  thiogs, 

gJJo^J!^      found  and  provided,  administered,  delivered  and  applied 

r™0*™*7'      by  this  deponent  as  an  apothecary,  for  the  said  C.  D. 

and  divers  other  persons  (6)  at  his  request :  and,  Ac. 

For  arrears  of      For  certain  arrears  of  rent  due  and  owing  from  the 
rent  due  on  a   sajcl  C.  D.  to  this  deponent,  for  the  use  and  occupation 
eafle#  of  a  certain  messuage  or    tenement,    with  the  appur- 

tenances of  tbis  deponent,    demised  by  this    deponent 
by  indenture  of  lease  to  the  said  C.  D. :  and,  Ac. 

For  abiding       ^or  ge^nS  so^  an(*  delivered  by  this  deponent  to  the 
sold.  said  C.  D.  and  at  his  request:  and,  &e. 

For  meat,  for  meat,  drink,  washing,  lodging,  and  other  ireces- 

drink,  wash-  saries,  by  this  deponent  found  and  provided  for  him  ike 
ing,  &c  said  C.  D.  and  his  family,  at  his  request:  and,  Ac. 

To  hold  an  A.  B.  of,  #c.  maketh  oath  and  saith,  that  C.  D.  is  in- 

administrator  debted  unto  this  deponent  in  the  sum  of  20L  by  virtue  of 
to  bail  on  a      a  certain  judgmentby  default  recovered  by  him  against  the 

rSedby  said  C'  D'  »* lhe  «"»««tor df  J.  K.  deeeaeed  in 
the  sheriff.  last  past:  and  to.a  writ  of  fieri  facias  >  upon  whhUi  *ud 
judgment  the  sheriff  of  Middlesex  both  returned  mitkz 
bona  and  a  devastavit  by  the  saidC.  B.  of  the  offsets  of 
the  said  J.  K.  deceased,  to  the  amount  of  the  said  801. 
Vide  Comb.  306. 


(a)  It  is  insufficient  to  state  that  the  goods  were  bar* 
gained  and  sold,  without  adding  that  they  weee  teftretti* 
12  East,  398. 

(6)  If  thai  be  the  case ;  if  not,  leave  ft  out. 


THE    FORMS  OP  AFFIDAVITS.  183 

For  the  agisting,  depasturing,  and  keeping  of  divers  porthe  'agist- 
cattle  by  this  deponent  for  the  said  C.  D.  and  at  his  ment  of  cattle. 
request:  and,  &c. 

For  horse-meat,  stabling,  care,  and  attendance,  found,  For  the  keep 
provided,  and  bestowed,  by  this  deponent,  for,  in,  and  of  horses, 
about  the  feeding  and  beeping  of  divers  horses,  mares 
and  geldings,  for  the  said  C.  D.  and   at  his  request: 
and,  Ac.  , 

For  freight,  primage,  and  averagfe,  doe  and  payable  For  freight 
from  the  said  C.   D.  to  this  deponent,  upon,  and  for, 
and  in  respect  of  certain  goods,  carried  and  conveyed 
by  this  deponent,  in  and  on  board  a  certain  ship  or  vessel, 
for  the  said  C.  D.  and  at  his  request :  and,  <toc. 

For  the  use  and  occupation  of   a  certain    dwelling  F°jJ  the  uie 
house,  with  the  appurtenances  of  this  deponent,  held  and  ™  °^^ 
enjoyed  by  the  said  C.    D-  as  tenant  thereof,   to  this  hm*e. 
deponent,  for  one  year  now  elapsed :  and,  etc. 

For  the  use  and  occupation  of  divers  rooms  and  apart-  The  like  far 
ment*,  in  and  parcel  of  a  certain  dwelling  house  of  this  rooms, 
deponent,  held  and  enjoyed  by  the  said  C.  D.  as  tenant 
thereof,  to  this  deponent  for  half  a  year  now  elapsed : 
and,  Ac. 

For  the  work  and  labour,  care,  diligence,  and  atten-  Foran  attot- 
dance,  done,  performed,  and  bestowed,  by  this  deponent,  ***'*  bflL 
as  the  attorney  and  solicitor  of  and  for  the  said  C.  D. 
and  on  his  retainer,  in  and  about  the  prosecuting,  and 
defending,  of  divers  causes,  suits,  and  businesses,  for 
the  said  C.  D.  and  for  certain  fees  due,  and  of  right 
payable  to  this  deponeut,  in  respect  thereof,  and  for 
money  laid  out,  expended,  and  paid  for  the  said  C.  D. 
by  this  deponent,  and  at  hjs  request :  and,  Ac. 

For  the  work  and  labour,  care,  diligence,  and  attend-  For  convey* 
anee,  done,  performed,  and  bestowed,  by  this  deponent,  anting,  &c. 
in  and  about  the  drawing,  writing,  and  engrossing,  of 
divers  deeds,  and  writings,  for  the  said  C.  D.  and  in 
and  about  other  the  business  of  the  said  C.  D.  and  at 
his  request:  and,  Ac. 

A.  R.  of  $c.  baker,  maketh  oath  and  saith,  thatC.  D.  By  one  part- 
it  justly  indebted  to  this  deponent,  and  unto  E.  F,  this  J^d*r/^ 
deponent's  partner,  in   the  sum   of  201.  for  goods  sold  Taed. 
and  delivered  to  the  said  CD    by  this  deponent  and 
his  said  partner,  at  his  request:  and,  Ac. 

For  goods  sold  and  delivered  by  this  deponent  and  By  a  surviving 
one  E.    F.    his  late  partner  deceased,  and  whom  this  partner. 
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deponent  hath  survived,  to  the  said  C.  D:  and  at  hi* 
request :  and,  Ac. 

Negativing  a  And  this  deponent  further  saith,  that  no  offer  hath 
tender  on  an  been  made  by  the  said  C.  D.  to  pay  to  this  deponent 
affidavit  made  the  said  201.  or  any  part  thereof,  in  any  note  or  notes  of 

\7  Partners.  *e  Sovernor  an<*  company  of  the  bank  of  England,  ex- 
wo  p  pressed  to  be  payable  on   demand,  nor  hath  the   said 

CD.  to  the  knowledge  or  Relief  of  this  deponent, 
offered  to  pay  to  the  said  E.  F.  this  deponent's  said 
partner,  the  said  201.  or  any  part  thereof  in  any  note  or 
notes  of  the  governor  and  company  of  the  bank  of  Eng- 
land, expressed  to  be  payable  on  demand. 


Drawee 

against  the 
drawer. 


Indorsee 

against 

drawer. 

Indorsee 
against  the 
indorser. 


On  a  note 
where  part 
has  been  paid, 
drawee 
against 
drawer. 

Quaker's 
affirmation- 


4 

On Notesqf  Hand. 

A.  B.  of,  Ac.  maketh  oath  and  saith  that  C.  D.  is  justly 
indebted  unto  this  deponent  in  501.  on  a  promissory 
note  drawn  by  the  said  C.  D.  payable  to  this  depo- 
nent, or  order,  (a)  at  a  day  now  past :  and,  dec. 

On  a  promissory  note,  drawn  by  the  said  C.  D. 
payable  to  one  A.  B.  or  order,  at  a  day  now  past, 
and  by  him  indorsed  to  this  deponent :  and,  Ac. 

Is  justly  indebted  unto  this  deponent  in  601.  as  in- 
dorsee of  a  promissory  note  of  hand  indorsed  to  this  de- 
ponent by  the  said  C.  D.  and  payable  at  a  day  now 
past:  And,  <fec. 

Is  justly  indebted  unto  this  deponent  in  SOL  upon  a 
promissory  note  drawn  by  the  said  C.  D.  payable  to 
this  deponent,  or  order,  for  1001.  at  a  day  now  past: 
And,  Ac. 

A.  B.  of,  Ac.  (being  one  of  the  people  called  Quakers,) 
solemnly  affirms,  that  C.  D.  is  justly  indebted  unto  this 
affirmant  in  201.  on  a  promissory  note,  drawn  by  the 
said  C.  D.  payable  to  this  affirmant,  or  order,  at  a  day 
now  past :  and,  Ac. 


(a)  (Or  on  demand)  See  a  case  in  C.  P.  where  an  affi- 
davit stated  the  defendant  to  be  indebted  as  indorsee  qf 
a  bill  of  exchange,  "  without  alledging  the  bill  to  have 
"  become  due;*  the  court  held  it  to  be  sufficient 
Davison  v.  March,  1  New  Rep*  157. 
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ON   BILLS  OF   EXCHANGE. 

A.  B.  of,  Ac.  grocer,  maketh  oath  and  saith,  That  C,  Drawee 
IX  is  indebted  to  this  deponent  in  701.  on  a    bill  of  ex-  against  ac- 
change,  drawn  by  one  E.  F.  and  accepted  by  the  said  ^P10'- 
C.  I).  payable  to  this  deponent,  or  order,  at  a  day  now 
past :  (a)  and,  &c. 

Saith,  That  John  Denn  is  justly  indebted  to  this  depo-  Drawee 
nent  in   1001.  on  a  bill  of  exchange,  drawn  by  the  said  against  draw-- 
John  Denn,  upon  one  E.  F.  and  payable  to  this  deponent 
or  order,  at  a  day  now  past:    and,  <fcc. 

Maketh  oath  and  saith,  That  C.  D.  is  justly  indebted  Indorsee 


er. 


to  this  deponent  in  701.  on  a  bill  of  exchange,  drawn  by  W3**1*1  th* 
the  said  C.  D.  on  one  J.  K.  payable  to  his  own  order,  at  p^[bte  toM 
a  day  now  past,  and  by  the  said  C.  D.  indorsed  to  this  own  order, 
deponent :    and,  Ac. 

That  C  D.  is  justly  indebted  to  this  deponent  in  701.  Indorsee 
as  indorsee  of  a  bill  of  exchange,  indorsed  by  the  said  against  an 
C.  D.  to  this  deponent,  and  payable  at  a  day  now  past:  mdor8er- 
and,  &c. 

in  trover.  (6) 

A.  B.  of,  &c.    mercer,  maketh  oath  and  saith,  that  In  trover  for 

goods. 

(a)  It  must  appear  that  the  bill  was   due.  Holcombe 
v.  Lambkin,  2  Maule  and  Selw.  475. 

(6)  By  rule,  Hit.  48  Geo.  3.  Ordered  that  no  person 
be  held  to  special  bail  in  an  action  of  trover  or  detinue, 
without  an  order  made  for  that  purpose  by  the  lord  chief 
justice,  or  one  of  the  judges  of  this  court.  9  East.  325. 
An  affidavit  to  hold  to  bail  under  a  judge's  order  in  trover 
by  the  assignees  of  a  bankrupt,  which  stated  "  thatdefen- 
u  dant  possessed  himself  of  the  goods,  and  has  refused  to 
"  deliver  them,  and  has  converted  them  to  his  own  use, 
"  as  appears  by  the  books  of  account  of  the  bankrupt,  and 
"  by  letters  of  S.  (the  agent)  and  letters  of  plaintiffs,  as  the 
"  defendant  believes,*'  was  holden  not  to  be  sufficiently 
certain  to  shew  a  conversion;  and  therefore,  the  court 
discharged  the  defendant  on  common  bail.  A  supple- 
mental affidavit  cannot  be  used  to  cure  the  defect  in 
the  affidavit ;  but  the  party  must  apply  for  a  new  order. 
Moiling  and  others,  assignees  of  White  and  others,  bank" 
tupts,  v.  Buckhottz,  2  Maule  and  Selw.  563. 
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TroVerfor  a 

promissory 

note. 


The  like  for 
bond. 


Richard  Roe  hath  possessed  himself  of  divers  goods  and 
chattels  of  this  deponent,  of  the  value  of  1001.  which  he 
hath  refused  to  deliver  to  this  deponent,  and  hath  con-* 
verted  the  same  to  his  own  use. 

That  C.  D.  hath  possessed  himself  of  a  certain  pro* 
missory  note  of  hand  of  this  deponent's,  bearing  date  the 
day  of  ,  18  ,  whereby  one  A.  B.  six  weeks  after 
the  date  thereof,  promised  to  pay  to  this  deponent,  or 
order,  401.  for  value  received ;  and  which  said  note  is 
still  unpaid,  and  the  said  C.  D.  bath  refused  to  deliver 
the  said  note  to  this  deponent,  and  hath  converted  the 
same  to  his  own  use. 

ThatC.  D.  hath  possessed  himself  of  a  certain  bond  or 
obligation  of  this  deponent's,  bearing  date  the  day  of 
,18  ,  entered  into  by  one  J.  K.  to  this  deponent 
in  the  penal  sum  of  4001.  conditioned  for  the  payment  of 
2001.  and  interest  as  therein  mentioned ;  and  which  said 
bond  or  obligation  is  still  wholly  unsatisfied;  and  the 
said  C.  D.  hath  refused  to  deliver  the  said  bond  or  obli- 
gation to  this  deponent,  and  hath  converted  the  same  to 
his  own  use. 

That  C.  D.  hath  possessed  himself  of  divers  deeds  and 
writings  of  this  deponent,  of  the  value  of  4001.  and  which 
deeds  and  writings  the  said  C.  D.  hath  refused  to  deliver 
to  this  deponent,  and  hath  converted  the  same  to  his 
own  use. 

That  C.  D.  hath  in  his  possession,  and  unjustly  detains 
from  this  deponent,  a  certain  indenture  of  lease,  bearing 
date  the        day  of  18      ,  made  between  C.   D. 

of,  &c.  of  the  one  part,  and  this  deponent  of  the  other 
part,  and  which  said  indenture  is  of  the  value  of  1. 

to  this  deponent,  who  hath  demanded  the  same. 

An  affidavit  in  trovfer,  "  That  the  defendants  have  pos« 
".  sessed  themselves  of  divers  goods  belonging  to  the 
"  plaintiff  of  the  value  of  201.  and  have  refused  to  deliver 
"  them  up;  and  that  they,  or  some  of  them,  have  con- 
"  verted  and  disposed  of  them  to  their  own  use,"  is 
sufficient  to  hold  to  bail.  Cowp.  Rep.  629.  Charier  v. 
Jacques. 

On  an  affida-  Affidavit  stated  "  that  the  plaintiffs  cause  of  action 
vit  in  trover,  "  against  the  defendant,  was,  for  converting  and  disposing 
not  specifying  "  of  divers  goods  of  the  plaintiff,  of  the  value  of  2501. 
any  cause  of  «  which  be  refused  to  deliver,  though  the  plaintiff  had 
tte  roods'        "  demanded  the  same ;  and  that  neither  the  defendant, 
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*  or  any  person  on  his  behalf,  had  offered  to  pay  the  were  fa  the 
"  plaintiff  the  2501.  or  the  value  of  the  goods.      Rule  defendant's 
whv  defendant  should  not  be  discharged  out  of  custody,  possession, 
ana  why  bail-bond  should  not  be  delivered  up  to  be  can-  ^eld  bad. 

celled. The  objections   were,  that  the  affidavit  did 

not  state,  that  defendant  ever  had  possession  of  the  goods, 
or  that  he  had  ever  converted  them,  or  that  plaintiff  had 
any  cause  of  action  against  the  defendant  Court  said, 
that  the  affidavit  was  not  in  the  usual  form,  and  did  not 
positively  state  any  cause  of  action;  and  though  it  stated 
the  defendant  refused  to  deliver  up  the  goods,  it  did  not 
appear  they  were  ever  in  his  possession.  Rule  aba. 
Wooley  v.  Thomas,  7  Term  Rep.  550. 

Id  trover  for  a  bill  of  exchange,  it  should  be  stated*  Trover  for  a 
"that  the  bill  remains  unpaid."  7  Term  Rep.  821.  Clarke  WU  of  ex- 
v.  Cawthorne.  change. 

An  affidavit  stating,  "  that  the  defendant  was  indebted  Affidavit  sut- 
°  to  the  plaintiff  in  231.  and  upwards,  in  trover,"  is  bad.  W?*?^ 
Bubbard  v.  Pachew,  I  H.  Bl.218,  m  lref<r  UaL 

ON   BOND. 

J.  K.  of,  Ac.  hosier,  maketh  oath  and  saith,  That  C.  D.  On  a  bond, 
is  justly  indebted  unto  this  deponent  in  1 101.  for  princi- 
pal atia  interest  due  on  a  bond,  bearing  date  the        day 
of  and  made  and  entered  into  by  the  said 

C.  D.  to  this  deponent,  in  the  penal  sum  of  2001.  condi- 
tioned for  the  payment  of  1001.  and  lawful  interest  for  the 
Nine,  at  a  day  now  past^a)    And,  Ac. 

J.  D.  of,  Ac.  gentleman,  maketh  oath  and  saith,  that  C.  On  an  assign* 

D.  did,  by  his  bond,  bearing  dale  the        day  of         last  mem  of  a 
past,  become  bound  unto  A.  B.  of,  Ac.  mercer,  in  the  penal  J011^  made 
sum  of  8001,  conditioned  for  the  payment  of  1001.  and  J^™*  ****" 
lawful  interest,  on  a  certain  day  now  past,  and  which 

bond  is  now  in  the  custody  of  this  deponent.  And  this 
deponent  further  saith,  that  the  said  A.  B.  did,  by  inden- 


(a)  An  affidavit  stated  "  that  defendant  is  indebted  to 
"  plaintiff  in  £  upon  a  bond  bearing  date,  Ac.  and 

"  made  and  entered  into  by  defendant  to  plaintiff  in  the 
"  penal  sum  of  £  "  without  shewing  the  condi- 

tion of  the  bond  is  insufficient,  and  the  court  discharg- 
ed defendant  on  common  bail.  Bosanquet  and  others, 
surviving  partner*.  4fc.  v.  Fillis,  4  Maule  and  Selwyn. 
W0. 
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ture,  bearing  date  Ihe  day  of  last  past, 

assign,  transfer,  and  set  over  the  said  bond  unto  him  this 
.  deponent,  and  all  monies  due  and  owing  thereon,  for  a 
valuable  consideration  then  paid  by  this  deponent  to  the 
said  A.  B.  And  this  deponent  further  saith,  that  he  hath 
not  received  any  part  of  the  said  1001.  or  the  interest 
thereof  due  on  the  said  bond;  nor  hath  the  said  A.  B. 
to  the  knowledge  or  belief  of  this  deponent,  received  the 
said  1001.  or  any  part  thereof,  or  the  interest  thereof, 
since  the  said  assignment:  and  that  the  said  C.  D.  is  now 
justly  indebted  unto  this  deponent,  as  assignee  as  aforesaid, 
in  the  sum  of  1021.  10s.  for  the  principal  and  interest  due 
upon  the  said  bond.     And,  &c. 

As  to  the  join-      Some  practisers  think  the  obligee  should  join  in  this  affi~ 

ilL*6- thth   davit with  the assisnee »  but l  find in  l  mu- *32- iu  LoWm 

2^^  e  land  and  Bassett,  Trin.  16  Geo.  2.  where  an  assignee  of  a 
bond  swore,  that  the  obligor  was  indebted  in  901.  for 
principal  and  interest  upon  the  bond,  as  he  believed,  was 
held  sufficient  to  hold  to  special  bail. — Cur.  said,  As  the 
assignee  had  the  bond  in  his  own  custody,  it  was  of  it- 
self some  evidence  of  the  debt;  and  the  presumption 
must  be,  that  it  was  not  paid,  as  the  bond  was  not  can- 
celled or  given  up  to  the  obligor. 

A.  B.  of,  &c.  and  C.  D.  of,  Ac.  severally  make  oath  and 
say ;  and  first,  this  deponent  A.  B.  for  himself  saith,  that 
G.  H.  did  by  his  bond,  bearing  date  the  day  of 
18  ,  become  held  and  bound  unto  this  deponent  in  the 
penal  sum  of  2001.  conditioned  for  the  payment  of  the 
sum  of  1001.  together  with  lawful  interest  for  the  same, 
on  a  day  now  past.  And  this  deponent  further  saith, 
that  he  did  by  indenture,  bearing  date  the  day  of 

last  past,  assign  the  said  bond,  and  all  monies 
due  thereon,  for  a  valuable  consideration  paid  to  this 
*  deponent,  unto  the  other  deponent  C.  D.    And  this  de- 

ponent further  saith,  that  he  hath  not  received  the  said 
1001.  or  any  part  thereof,  or  the  interest  thereof,  from  the 
said  G.  H.  either  before,  or  since  the  said  assignment. 
And  this  deponent  C.  D.  for  himself  saith,  that  the  said 
G.  H.  is  justly  indebted  unto  this  deponent,  as  assignee 
as  aforesaid,  1051.  for  the  principal  and  interest  due  on 
the  said  bond.     And,  &c. 

Affidavit  for        A.  B.  of,  Ac.  mercer,  maketh  oath  and  saith,  that  C.  D. 
money  due  on  is  justly   and  truly  indebted  unto  this  deponent  in  SQL 
a  judgment     Up0n  an(j  ^y  v  jrtue  Qf  a  judgment  recovered  by  this  depo- 
nent in  this  honourable  court,  against  the  said  C.  D.  as  of 
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term  last  past;  and  also  in  the  further  sum  of  51.  for 
his  costs  taxed  thereon.     And,  &c. 

A.  B.  of,  &c.  grocer,  maketh  oath  and  saith,  that  C.  On  an  annuity 
D.  is  indebted  unto  this  deponent  in  pounds,  for  bond, 

the  arrears  of  a  certain  annuity  due  to  this  deponent, 
upon  and  by  virtue  of  a  bond,  bearing  date  the  day 

of  ,  18       ,  entered  into  by  the  said  C.  D.  to  this 

deponent,  in  the  penal  sum  of  2001.  conditioned  for  the 
payment  of  the  sum  of  101.  a  year,  to  this  deponent, 
during  the  life  of  the  said  C.  D.    And,  <fec. 

A.  B.  of,  Ac.  maketh  oath  and  saith,  that  C.  D.  is  in-  By  one  ante- 
debted  unto  this  deponent  and  one  J.  M.  as  assignees  of  nee°f*  ban** 
the  estate  and  effects  of  J.  K.  a  bankrupt,  in  201.  for  goods  "^ 
sold  and  delivered  by  the  said  J.  K.  before  he  became  a 
bankrupt,  to  the  said  C.  D.  and  at  his  request,  as  appears 
by  the  books  of  account  of  the  said  J.  K.  in  the  possession 
of  this  deponent,  an4  which  sum  this  deponent   verily 
believes  to  be  due   from  the  said  C.  D.  to  the  estate  of 
the  said  J.  K.    And;  &c. 

J.  K.  of,  &c.  grocer,  executor  of  the  last  will  and  tes-  By  m  execti- 
tamentof  A.  B.  deceased,  maketh  oath  and  saith,  that  ^^^f- 
Richard  Roe  is  justly  indebted  unto  this  deponent,  as  iivered. 
executor  as  aforesaid,  in  501.  for  goods  sold  and  delivered 
bv  the  said  A.  B.  in  his  life-time,  to  the  said  Richard 
Koet  as  appears  by  the  books  of  the  said  A.  B.  and  as  he, 
this  deponent,  verily  believes.    And,  &c. 

Upon  and  by  virtue  of  a  judgment  of  this  honourable  By  an  execu- 
eourt,  for  the  sum  of  501.  recovered  by  the  said  A.  B.  in  tor  m  a  JudS- 
tis  life-thne,  against  the  said  C.  D.  and  which  said  judg-  ^y^T£l 
Bent  is  still  in  force  and  unsatisfied,  as  appears  by  the  tatorf 
record  of  the  said  judgment,  and  as  he  this  deponent 
verily  believes.  And,&c. 

In  order  to  hold  a  defendant  to  bail  for  an  assault,  an  To  hold  to 
affidavit  must  be  prepared,  and  laid  before  a  judge,  which  ^  for  *" 
is  to  be  engrossed  on  a  2s.  6d.  stampt  paper,  and   sworn  aMault* 
before  him ;  if  he  approves  thereof,  he  will  make  an 
order  to  hold  the  defendant  to  bail. 

J.G.  of,  <fec.  mariner,  the  plaintiff,  and  J.  W.  of,  dec.  Affidavit  to 
surgeon,  severally  make  oath  and  say:  and  first  this  de-  Jjoldto  **& 
ponent  J.  G.  for  himself  saiih,  that  in  the  month  of  for  m  ****** 

last  past,  the  above  named  W.  F.  made  an  assault 
ttpon  this  deponent,  and  did  beat  and  kick  this  deponent 
in  to  violent  a  manner  on  his  groin,  and  other  parts  of 
kit  body,  that  this  deponent  has  ever  since  that  time  been 
in  great  pain ;  and  this  deponent  has  at  this  time  a  rup- 
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ture  in  his  right  groin,  descending  into  the  scrotum,  oc- 
casioned by  the  kicks  and  blows  which  this  deponent 
received  from  the  said  W.  F.  whereby  this  deponent  is 
rendered  utterly  incapable  of  getting  his  livelihood.  And 
this  deponent  further  saith,  that  to  the  best  of  his  know- 
ledge, he  never  was  subject  to,  nor  had  a  rupture,  before 
the  said  assault  was  made  upon  him  this  deponent  as 
aforesaid ;  and  that  the  said  kicks  and  blows  given  him 
by  the  said  W.  F.  are  the  sole  cause  of  the  said  rupture. 
And  this  deponent  further  saith,  that  he  has  applied  to 
several  eminent  surgeons  for  advice  to  be  cured  of  the  said 
rupture,  but  has  been  informed  by  them  that  the  same 
is  incurable.  And  this  deponent  further  saith,  that  he 
knows  and  is  well  acquainted  with  the  said  W.  F.  and 
that  he  is  in  very  good  circumstances.  And  this  depo- 
nent further  saith,  that  he  believes  the  said  W.  F.  soon 
intends  leaving  this  kingdom,  and  that  he  has  not  made 
this  deponent  any  satisfaction  for  the  said  assault.  And 
this  deponent  J.  W.  for  himself  saith,  that  be  bath  viewed 
the  other  deponent's  right  groin,  and  that  he  has  got  a 
rupture  in  his  said  right  groin  descending  into  the  scrotum% 
which  in  this  deponent's  opinion  is  incurable,  and  renders 
him  utterly  incapable  of  following  his  business. 

Mesne  profits.  In  an  action  for  the  mesne  profits  after  recovery  in  eject- 
ment, a  judge  may  order  special  bail,  if  he  thinks  proper 
on  affidavit  of  the  amount  of  the  damages;  but  it  cannot 
be  done  without. 

for  not  de-         J.  B.  of,  &c.  maketh  oath,  that  C.  D.  is  justly  indebted 

^rom?  of      unto  this  deponent  in  2701.  being  the  value  of  one  parcel  of 

anTtot*^!    merchandize  received  by  the  said  C.  D.  on  board  a  ship 

of  lading.        or  vessel  called  the  Swift,  whereof  the  said  C.  D.  was 

oommander;  and  for  which  the  said  C.  D.  as  appears  to 

this  deponent,  and  as  this  deponent  verily  believes,  signed 

or  subscribed  a  bill  of  lading,  bearing  date  the  day 

of  last,  thereby  undertaking  to  deliver  to  this 

deponent,  or  his  assigns  in  London,  the  said  parcel  of 

merchandize,  which  the  said  C.  D.  hath  not  delivered, 

although  the  said  ship  hath  long  since  arrived  in  the  rirer 

of  Thames. 

On  a  bond  la  the  sum  of  1501.  on  and  by  virtue  of  a  certain  in- 

made  iu  Scot-  strument  in  writing,  made  according  to  the  laws  of   the 
land.  kingdom  of  Scotland,  and  there  called  a  bond. 

Against  an  In  901.  for  an  average  loss  on  the  said  C.   D.'s  sub- 

underwriter     scriptionof  the  sum  of  1001.  as  an  underwriter,  on  this 
on  a  policy,    deponent's  interest  in  goods  shipped  on  his  own  proper 
account,  in  the  ship  J,  N.  F.  late  master,  on  her  late  voy- 
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age  from  London  to  New  York,  in  the  prosecution  of 
which  said  voyage,  the  said  vessel  and  the  greatest  part 
of  her  cargo  were  lost. 

If  an  affidavit  to  hold  to  bail  be  sent  from  Scotland,  Scotland  or 
or  Ireland,  such  affidavit,  it  must  be  remembered,  is  to  Ireland* 
contain  all  the  requisites  that  are  essential  to  affidavits 
for  holding  to  bail  in  England  ;  therefore  the  clause  of 
no  offer  having  been  made  pursuant  to  stat.  37  Geo.  3,  of 
bank  notes,  must  be  inserted.  7  Term  Rep.  376.  in 
notes. 

Where  an  affidavit  of  debt  contained  no  place  in  the 
jurat,  but  purported  to  be  sworn  before  the  chief  justice 
of  the  King's  Bench  in  Ireland,  and  to  be  signed  by  him, 
and  sucb  signature  was  verified  by  affidavit  here:  held  that 
it  was  sufficient  foundation  for  arresting  the  defendant 
under  a  judge's  order  oa  mesne  process.  French  v. 
Belle*  and  Culttmore,  1  Mauk  and  Selw.  308. 
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Bedfordshire 

Berkshire 

Buckinghamshire 

Cambridgeshire 

Cheshire,  C.  Pal. 

Cornwall 

Cumberland 

Derbyshire 

Devonshire 

Dorsetshire 

Durham,  C.  Pal. 


Gloucestershire 

Hampshire 

Hertfordshire 

Herefordshire 

Huntingdonshire 

Kent 

Lancashire,  C.  Pal. 
iceftashife 


Lincolnshire  ( 

Middlesex 

Monmouthshire 

Norfolk 

Northamptonshire 

Northumberland 

Nottinghamshire 

Oxfordshire 

Rutlandshire 

Shropshire 

Somersetshire 

Staffordshire 

Suffolk 

Surrey 

Sussex 

Warwickshire 

Westmoreland 

Wiltshire 

Worcestershire 

Yorkshire 

It  appears  that  Alfred  the  Great,  a  Saxon  king,  was 
the  first  that  divided  England  into  counties  or  shires. 

They  are  subdivided  into  Maritime  wdJnkmd.  There  Maritime  and 
are  \9ot  the  former  j  seven  whereof  are  situate  on  the  inland. 
German  8ea9  six  on  the  Channel,    two  at  the  Severn's 
Mouth,  and  four  upon   the  Irish  Sca>  or    St.   George'* 
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Channel:  those  on  the  German  Sea  are,  Northumberlandf 
Durham,  Yorkshire,  Lincolnshire,  Norfolk,  Suffolk,  and 
Essex. 

Those  on  the  Channel,  Kent,  Sussex,  Hampshire, 
Dorsetshire,  Devonshire,   and  Cornwall* 

Those  at  the  Severn's  Mouth,  Somersetshire,  and  Mon* 
mouthsfure.         ♦ 

Those  in  the  Irish  Sea,  Cheshire,  Lancashire,    Cum- 
berland,  and  Westmoreland. 
Counties  pak-      j^e  countjes  of  Chester,  Durham,  and  Lancaster,  are 
,an  called  counties  palatine ;  and  writs  issued  out  of  the  su- 

perior courts  of  Westminster,  are  to  be  specially  directed. 
2  Mr.  1809.     Andr.  191.     Vide  post. 

Wales.  It  was  formerly  holden  that  a  writ  of  latitat  did  not 

run  into  Wales,  1  Wils.  193,  or  the  counties  palatine. 
2  Saund.  193.  But  a  different  practice  now  prevails* 
1  Dougl.  213.  Perry  v. *  Jones,  Lloyd  v.  Jones,  id.  ib.  which 
practice  is  recognized,  as  to  Wales,  by  the  statute  13  €feom 
3.  c.  51. 

Cinque  Ports. 

These  are  five  havens  that  lie  in  the  east  part  of  Eng- 
land, towards  France:  thus  called  by  way  of  eminence, 
on  account  of  their  superior  importance;  as  having  been 
thought  by  our  kings  to  merit  a  particular  regard  for 
their  preservation  against  invasions.  Hence  they  have 
a  particular  policy,  and  are  governed  by  a  keeper,  with 
a  title  of  lord  warden  of  the  Cinque  Ports;  which  office 
belongs  to  the  constable  of  Dover;  and  their  representa- 
tives are  called  barons  of  the  Cinque  Ports.  The  five 
ports  are,  Hastings,  Romney,  Hythe,  Dover,  and  Sand- 
wich ;  to  which  Winchelsea  and  Rye  have  been  since 
added. 

To  Hastings  belongs,  Seqford,  Pevensey,  Hedney, 
Winchelsea,  Rye,  Hamine,  Wakesbourn,  Creneth,  and 
Forthclipe, 

To  Romney  belongs,  BromhaU,  Lyde,  Oswarstone, 
Dangemere,  and  Romenhall. 

To  Hythe  belongs,  Westmeath. 

To  Dover  belongs,  FoUcston,  Feversham,  and  Marge. 

To  Sandwich  belongs,  Fordiwio,  Reculver,  Serve, 
an&Deal. 
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The  writ  of  latitat  runs  into  the  Cinque  Ports,  and 
is  directed  to  the  constable  of  Dover  Castle,  or  to  his  de- 
puty, or  lieutenant. 


PROCESS. 

Of  the  Proceeding  by^Bill. 

There  are  two  ways  of  bringing  an  action  in  this 
court  in  common  cases,  by  one  common  person  against 
another,  where  the  defendant  is  not  in  actual  custody — 
the  one  by  bill,  the  other  by  original  writ. 

If  therefore  the  defendant  reside  in  Middlesex,  or  be  Proceeding  by 
met  with  in  that  county,  and  the  plaintiff  proceeds  by  bill  ^H- 
in  this  court,  the  first  process  is  called  a  bill  of  Middle- 
sex, which  is  a  precept,  and  not  a  writ ;  having  only  a 
return,  and  no  teste,   nor  is  it  directed  to  the   sheriff  1  Black.  Rep. 
himself.  *><?. 

In  case  he  reside  in,  or  is  to  be  found  in  any  other 
county,  the  first  process  is  called  a  latitat. 

The  latitat  is  a  testatum  writ,  grounded  upon  the  bill  Latitat 
of  Middlesex,  supposed  to  be  sued  out  before,    and  re- 
turned non  test  inventus. 

The  writ  of  latitat  is  in  the  nature  of  an  original  writ,  in  nature  of 
called  a  clausum  /regit,  and  its  antiquity  beyond  the  an  original 
memory  of  man. 

It  ought  to  be  under  the  teste  of  the  chief  justice,  or  As  to  the 
of  the  senior  judge  of  the  court,    if  there  be  no   chief  teste. 
justice;  and  if  it  issues  from  any  other  court,  it  is  to  be    . 
under  the  teste  of  the  first  in  commission.     Dalt.  c.  132. 
Finch.  436.     Cro.  Car.  390. 

The  writ  of  latitat  should  be  directed  to  the  sheriff  or  How  to  be 
sheriffs  of  the  county,  where  the  defendant  is  supposed  directed, 
to  be,  or,  if  the  sheriffs  be  parties,    to  the  coroner  (or 
coroners  of  the  county,  if  two  or  more,)l  Black,  Rep.  506. 
and  if  the  coroners  be  parties,  to  elisors  named  by  the 
master. 

The  latitat  may  be  tested  before  the  cause  of  action,  The  teste  and 
and  if  sued  out  in  term  lime,  it  is  usually  tested  on  the  return  of  a 
first  day  of  that  term ;  if  sued  in  vacation,    on  the  last  ******** 
day  of  the  precedent  term  ;   if  tested  in  vacation,   it  is 
altogether  void,  2  Burr.  967,  954.  5  Bur.  2588.  and  must 
be  made  returnable  on  a  day  certain  in  term    time,  as 
en  Monday  next  after  the  morrow  of  All  Souls,  1  Sir.  395. 
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See  return  of  Writs,  ante,  and  all  continued  write  must 
be  tested  the  day  the  former  is  returnable.  2  Salk.  699. 

A  8  to  suing  it  out  before  Cause  of  Action. 

Though  a  latitat  may  be  taken  out  before  the  cause  of 
action,  yet  the  party  cannot  be  arrested  upon  it,  until 
after.    Hanway  v.  Merry,  1  Vent.  28. 

Latitat  is  the  Although  a  latitat  may  be  sued  before  the  cause  of  ac-. 
mencement  **on  accruec^9  yet  if  ^  cause  of  action  for  a  debt  has  not 
of  actions  accrued  at  the  time,  the  defendant  may,  previous,  tended 
brought  by  the  money,  and  if  the  plaiutiff  reply  a  latitat  issued 
bill  of  Middle-  before  the  tender  made,  the  defendant  may  rejoin  that 
h*'  ^fb? y  ^^ere  was  no  cause °f  action  at  the  time  when  the  latitat 
the  caused **  i88ued*  For  the  latitat,  in  this  case,  is  to  be  considered 
action  accru-  as  an  original  writ,  when  it  is  replied  to  the  statute  of 
ed,  yet  if  not  limitations  pleaded  ;  or  to  avoid  a  tender,  it  is  not  the 
accrued,  may  commencement  of  the  suit ;  and  the  defendant  ought  to 
tender.  ^ave  ^e  game  advantage  of  it  as  the  plaintiff.     The  re- 

plication, in  this  case,  makes  it  the  commencement  o£ 
the  suit,  and  therefore  to  be  taken  in  the  nature  of  an 
original  writ.  Wood  v.  Newton,  1  Wils.  141.  And 
Denison  J.  agreed,  such  rejoinder  was  good.  In  Foster 
V.  Bonner  it  was  resolved  upon  solemn  argument  (which 
was  an  action  of  trespass)  that  the  rule  to  consider  the 
bill,  not  the  latitat,  as  the  commencement  of  the  suit, 
is  subject  to  several  exceptions;  for  instance,  where  the 
defendant  has  pleaded,  that  one  of  the  statutes  of  limi- 
tations had  attached  ante  exhibitionem  bitta,  the  plaintiff 
may  reply  a  latitat  sued  out  of  the  preceding  term,  and 
the  defendant  may  rejoin,  that  the  latitat  was  not  in 
fact  sued  out  till  the  vacation  after  such  preceding  term, 
and  after  the  expiration  of  the  time  limited  for  bringing 
the  action.  Cowp.  454.  2  Burr.  950.  Johnson  v.  Smith. 
See  2  Saund.  1 .  d.  n.  1 . 

Plaint  in  an  The  plaint  in  an  inferior'  court,  is  the  original  and 
inferior  court  commencement  of  the  cause,  1  Leon.  803.  and  therefore 
being  issued  previous  to  the  cause  of  action,  on  a 
writ  of  error  after  verdict  for  the  plaintiff,  the  judg- 
ment was  reversed,  being  substance.  Ward  r.  Honey- 
wood,  Dougl.$l. 

Latitat  if  is-  IQ  Foster  v.  Bonner,  which  was  an  action  of  trespassy 

sued  in  vaca-  and  the  latitat  issued  in  vacation   before  any  cause  qf 

tion  before  action  accrued,  but  before  the  term  a  cause  of  action 

cause^f^d  did  accrue,  the  court  held,  the  latitat  was  only  to  be 

0B            '  considered  as  process  to  bring  the  party  into   court,  and 
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the  cause  of  action  accruing  before  the  declaration  filed,  vide  l  Wife 
that  it  was  sufficient.     Cowp.  454.     But  such  declaration  147.  S.  P. 
must  be  filed  the  first  term,   and  not  the  second.    Smith 
v.  Muller,  3  Term  Rep.  624. 

The  writ  was  sued  out  the  day  before  the  rent  became  1/  the  plain* 
due,  which  was  the  5th  April,  1796,  and  defendant  held  to  **  P^e  a 
bail :  verdict  for  plaintiff.    Lord  Kenyan  holding  there  2Jnbefore*the 
was  no  material  difference  between  a  bailable  writ,  and  bill  filed, 
common  process ;  and  on  motion  to  set  it  aside,  the  court  though  after 
confirmed  his  lordship's  direction,  adding,  that  in  a  bail-  writ  sued  out, 
able  writ  the  latter  clause  is,  "  and  also  to  answer  to  a  JL^SS?ffp 
"  bill  to  be  filed."     Rule  refused.  Best  v.    Wilding,  SSifk  writ 
7  Term  Sep.  4.    But  I  think  plaintiff  might  have  been 
ifidicted  for  perjury.    Also  at  a  summons  before  a  judge 
to  shew  cause  why,  oipon  payment  of  the  debt,  without 
costs,  would  have  been  the  right  way  to  have  proceeded 
in  this  case,  stating  the  fact  by  an  affidavit. 

It  is  said,  as  the  process  is  de  die  in  diem,  it  cannot  be  Process  now 
made  returnable  on  the  day  of  suing  it  out.    Green  v.  may  be  sued 
Rivet,    2  L<L  Raym.  772.    SeUon,  90.      But  where  a  ^Sbte 
bill  of  Middlesex  was  sued  out,  and  made  returnable  n^  4^. 
same  day,  the  court  held  it  might,  and  discharged  the 
rule  to  set  aside  the  proceedings ;    Oxlade  v.  Davidson, 
4  Term  Rep.  610;  it  is  there  said,  this  was  in  every  dav's 
practice,    to  sue  out  writs  and  make  them  returnable 
same  day. 

Where  it  becomes  material  to  distinguish,  the  court 
will  consider  the  day  when  the  writ  is  taken  out,  as  the 
substance,  and  the  teste,  as  the  form.  2  Burr.  962.  John- 
son v.  Hargreaves. 

Where  plaintiffs  sued  out  a  bailable  writ  as  executors,  if  writ  sued 
and  afterwards  declared  in  their  own  right  for  goods  sold  out  as  execu- 
aod  delivered  by  them,  the  court  discharged  defendant  *£^j^ 
on  common  bail.     Douglas  and  others  v.  Irlam,  8  Term  the|r  Qwn 
Rep.  416.  See  5  Term  Rep.  402.  right,  bad. 

The  writ  of  latitat  was  holden  to  be  a  good  com-  Latitat  oon- 
jnencement  of  the  suit  in  a  penal  action.    2  Lord  Raym.  tidered  as  an 
383.  2  Burr.  964.  3  Burr.  1248.  Contra,  Cartk.  283.  So  orife*»l- 
a  writ  of  capias  ad  respond.  2  Black.  Rep.  924. 


The  true  time  of  taking  out  the  latitat  may  be  averred  Truetimemay 
contrary  to  the  nominal  teste.    1  Vent  362.  be  averred. 
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As  to  the  Arrest  on  and  Service  9/ the  Bill  of 

BHl  of  Mid-  I*  has  now  become  a  settled  point  that  a  bill  of  Mid** 
dlesex.  dtesex  cannot  be  served  in  London,  or  any  other  county. 

Barman  v.  Bellamy,  1  Term  Hep.  187  Doug.  384,  Deve- 
nege  v.  Daiby9  as  it  would  put  an  end  to  the  writ  of 
latitat ;  and  see  Price  and  Jackson,  1  Maule  and  Selw. 
442. 

If  place  be  If  the  .place  where  the  defendant  was  served  with  a 

doubtfto.         bill  of  Middlesex  be  doubtful  whether  in    London  or 

Middlesex,  such  service  will  be  deemed  good.  Drew  ▼. 

Marriott  1  Wilson  77. 

Maybe  served  It  may  be  served  the  day  it  is  returnable,  though  the 
at  eight  in  the  declaration  be  left  in  the  office  in  the  course  of  the  same 
™2™  **  day.    I  Term  Rep.  191. 

As  to  service        Service  of  process  on  a  Sunday  is  absolutely  void  by 
^^ce8S  on  stat.   29  Car.  2.  c.  7.  s.  6,  and  cannot  be  made  good  by 
^"  any  subsequent  waiver  of  the  defendant,  as  by  objecting 

after  rule  to  plead  given.  3  East  Rep.  1 55.  Taylor  v.  PkHr 
lips.  It  appeared  the  writ  was  served  13th  June,  that  bail 
was  filed  according  to  the  statute,  and  notice  of  declara- 
tion given  7th  August,  and  rule  to  plead  6th  November, 
and  that  on  the  15th  July,  five  weeks  after  the  service,  the 
defendant's  attorney  applied  to  settle  the  debt,  and  also 
for  an  account  of  the  debt  and  costs.  The  stat.  sec.  6. 
enacts  that  the  service  of  every  such  writ  shall  be  void 
to  all  intents  and  purposes. 

To  what  the  The  statute  applies  not  only  to  writs,  but  to  all  notices 
stat  extends.    on  wjjich  rules  are  meL^  &c   g  East  547 

A  rule  nisi  cannot  be  served  on  a  Sunday.   M'lleham 
v.  Smith,  8  Term  Rep.  86. 

As  to  the  ac        There   is  a  general  rule,    Hit.  2  Geo.  2.  that  wfaei* 

etiam.  ^  cause  of  action  is  generally  set  forth  in  the  writ,  the 

defendant  shall  plead  without  imparlance.     The   same 

term  a  notice  was  fixed  up  in  the  King's  Bench  office  as 

follows : 

Notice  as  to  All  clerks  and  attornies  that  intend  to  proceed  accord- 
inserting  an  ing  to  the  above  rule,  are  to  take  notice,  that  in  suing 
ac  etiam.         out  such  writs  they  do  not  insert  the  ac  etiam,  the  whole 

declaration  at  length,  but  only  describe  the  cause  of 
action  shortly,  according  to  the  specimen  hereunder  set 
forth,  varying  the  same  as  the  nature  of  the  action  shall 
require. 
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u  Of  a  plea  of  trespass ;  and  also  to  a  bill  of  the  said  These  etian. 
"A.  B.  against  the  aforesaid  C.  D.  for  Ifty  pounds  for 
"diven  goods,  wares,  and  merchandizes,  sold  and  deli* 
u  vered  to  the  said  C.  D.  by  the  aforesaid  A.  B.  according 
"  to  the  custom/'  Ac. 

In  Davison  v.  Frost  an  objection  was  taken  to  a  latitat  An  omission 
whereon  defendant  had  been  arrested  and  holden  to  bail  ^^e0?^tialn 
for  1771.  for  that  tbe  sum  for  which  he  was  arrested  was  JJJq,  for  y^ack 
not  inserted  in  the  ac  etiam  part  of  it.  It  was  contended,  the  defendant 
that  the  ac  etiam  was  Wholly-  nugatory,  because  neither  is  arrested  on 
the  sheriff,  nor  the  party,  is  bound  by  it,  but  only  by  the  bailablepro- 
sum  sworn  to  and  indorsed  on  the  writ  5  Term  Rep.  402.  "Jj^8  "^ 
Lord  EUenborough  said,  that  the  writ  was   irregular  in  *^m 
the  frame  of  it,  as  not  being  in  conformity  to  the  aBbve 
rule  of  court,  which  gave  the  form  of  the  ac  etiam  clause, 
in  which  is  stated  the  amount  of  the  debt,  and  by  which 
the  practice  had  ever  since  been  regulated.     Rule  abso- 
lute for  common  bail.  %  East.  305. 


As  to  the  issuing  a  bailable  Bill  of  Middlesex. 

It  is  to  be  observed,  that  for  separate  causes  of  action,  Separate 
several   defendants  cannot  be  joined  either  in  the  same  c^vaes. 
writ,  as  in  process  not  bailable.    4  T.  R.  695. 

And  that  in  a  joint  action,  no  more  than  ./our  defen-  In  joint  action 
dants  can  be  put  in  one  writ.     Therefore  if  there  be  fire  four  defen- 
or  more  defendants,  two  writs  are  necessary ;  but  there  °antSa 
is  no  necessity  for  more  than  one  warrant  to  prosecute, 
and  all  the  defendants  are  to  be  there  named. 

In    Yardley  v.  Burgess,  cited  in   4  Term  Rep.  697,  in  Actions  not 
actions  not  bailable  the  court  held,  that  four  defendants  Mailable,  four 
may  be  put  in  one  writ  for  distinct  causes  of  action.  one^tfor"1 

But  if  the  plaintiff  hold  two  defendants  to  bail,   on  distinct 
a  joint  writ,    and  declare  against  them  severally,    the  caa8e8* 
court  will  set  aside  the  declaration,  and  subsequent  pro- 
ceedings for  irregularity.  Thompson  v.  Cotter,    1  Maule 
andSelw.  66. 

By  statute   85  Geo.  3  c.  80.  sect.  IS.    No  attorney  No  writ  to  be 
shall  sue  out  a  writ  or  process,  or  commence,  prosecute,  8ued  witb°ut 
or  defend  any  action,  unless  he  shall  have  delivered   to  JS^S™' 
the  officer,  or  his  deputy,  appointed  to  sign  or  issue  tbe  wa/Knt  to 
first  process  for  the  plaintiff,  or  to  enter,  file,  or  record  the  prosecute  or 

L2 


148 


OF    PROCESS. 


defend  on 
•tamp. 

Officer  to  file 
the  same. 


The  memo- 
randum or 
warrant  5s. 
stamp. 


Precipe. 


Bill  of  Middle- 
sex.  bailable; 
6b.  stamp. 


Ac  etiam  in 


bail  or  appearance  for  the  defendant,  a  memorandum  or 
minute  of  his  warrant,  duly  stamped;  containing  the  names 
of  the  parties,  the  court,  and  the  attorney.  Sect  13. 
which  memorandum  or  minute  the  said  officer  or  his  de- 
puty shall  receive,  and  forthwith  enter  or  file  of  record, 
and  shall  sign  thereon  the  day  of  the  delivering  it. 
Sect.  14. 

In  all  cases,  whether  the  process  be  serviceable,  or 
bailable,  a  memorandum  or  warrant  to  prosecute  is 
necessary,  by  the  above  act  It  is  on  a  5s.  stamp,  by 
stat.  55  Geo.  3.  c.  184.  sched.  parti,  s.  3.  which  is  deli- 
vered to  the  signer  of  the  writ.  The  form  of  it  is  as 
follows : 

In  the  Court  of  King's  Bench. 
Middlesex  (to  wit)  E.   F.  is  retained  to  prosecute  by 
A.  B.  as  his  attorney,  against  C.  D. 

No.        on}  E.  F.  plaintiff's  attorney, 

the  file.    >  Temple. 

(If  by  an  agent  to  the  attorney  immediately  retain- 
ed, add)  "  by  G.  G.  his  agent" 

Entered  or  filed  of  record  this  day  of 

in  the  57th  year  of  king  Geo.  the  3d. 

[Officer's  name.] 
Middlesex,  (ss.)  Bill  for  A.  B.  against  C.  D.  (a)  case 

for  lOOl.jupon  promises,  returnable  on  next 

after 

Oath  for  £  ?       E.  F.  attorney  for  agent)  (a) 

per  affidavit  filed.   >  March,  1817. 

Middlesex,  7  The  sheriff  is  commanded  to  take 
to  wit.  5  C.  D.  and  John  Doe,  if  they  may  be 
found  in  his  bailiwick,  and  safely  keep  them,  so  that  he 
may  have  their  bodies  before  the  lord  the  king  at  West- 
minster, on  next  after  to  answer  A .  B. 
in  a  plea  of  trespass,  and  also  to  a  bill  of  the  said  A.  B. 
to  be  exhibited  against  the  said  C.  D.(6)  for  1.  upon 
promises,  according  to  the  custom  of  the  court  of  the 


(a)  This  indorsement  is  required  by  the  stat  2  Geo. 
2.  c.  23.  s.  22.  to  be  on  all  process.  But  the  omission 
will  not  vitiate  the  same.  •  12  Geo.  2.  c.  13.  *.  4. 

(6)  The  nominal  defendant  John  Doe,  is  never  inserted 
in  the  praecipe  or  in  the  ac-etiam. 
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mid  lord  the  king,  before  the  king  himself;  and  that  he 
have  then  there  this  precept. 

By  bill. 
E.  F.  Attorney,  (or  agent) 

Inner  Temple,(a)  1817.  Law  and 

Oath  for        1.  per  affidavit  filed.  Markham. 

Indorse  the  attorney's  name  and  place  of  abode  on  the 
back,  with  the  sum  sworn  to,  and  the  day  it  is  sued  out, 
Loft.  58.    Burr.  20.  as  to  indorsing  the  attorney's  name. 

Take  the  bill    of  Middlesex,  affidavit  and  praecipe.  As  to  suing  k 
together  with  the  warrant  to  prosecute,  and  your  client,  out 
to  the  BiU  of  Middlesex  Office,  No.  6,  Clifford/ 8  Inn  ;  pay 
for  the  swearing  affidavit    Is.  signing  the  precept  6d.  l ' 

in  term  time,  and  lOd.  in  vacation ;  then  get  a  warrant 
thereon  at  the  sheriff's  office,  for  which  pay  Is.  and  deliver 
it  to  your  officer. 

The  arrest  may  be  made  at  any  time  before  or  on  the  When  the  ar- 
return  day  of  the  writ  (except  Sunday)  and  at  any  place  regt  "^J  he 
within  the  county,  (except  where  the  defendant  is  privi-  ma"c" 
leged.)     But  it  cannot  be  made  between  the  day  of  the 
return,  and  quarto  die  postybj  original.  I  Sid.  229. 

Where  a  writ  was  sued  out  against  the  defendant  and  Writ  against 
three  others,  founded  on  four  several  affidavits,    Lord  four,  and  four 
Kenyon  discharged  the  defendant  out  of  custody.    Ste-  affidavits. 
phens  qui  tarn  v.  Butcher.  See  the  cases  in  title  Affidavit 
of  Goodwin  v.  Parry,  and  Gilby  v.  Loctyer. 

The  role  why  several  defendants  for  separate  causes  of  Rule  why  as 
action  cannot  be  joined  in  the  same  writ,  or  in  the  same  7****  ^™1" 
affidavit,  is  founded  on  the  old  practice  by  original,  which  pa^e^J^g 
only  included  one  defendant ;  and  if  that  writ  only  issued  aumot  be 
against  one  defendant,  the  latitat  in  which  the  plaintiff  joined, 
was  permitted  to  add  the  ac  etiam  to  save  expences,  ought 
to  be  confined  to  one.    4  Term  Rep.  in  (n)  697.  Holland 
v.  Johnson. 

If  the  defendant  cannot  be  taken  on  the  bill  of  Middle- 
sex,  then  make  out  an  alias,  and  if  not  taken,  issue  a 
pluries,  and  so  proceed  on  with  pluries  pluries9  until  he 
be  taken,  if  be  lives  in  that  county. 


-*^- 


(a)  This  indorsement  is  required  by  the  stat.  2  Geo.  2. 
c.  23.  s.  22.  to  be  on  all  process.  But  the  omission  will 
not  vitiate  the  same.    12  Geo.  2.  c.  13.  *.  4. 
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Precipe  for         Middlesex,  Alias  (a)  bill  for  A.  B.  against  C.  D.  tre* 
alias  orplu-     pass,  case  for        1.  on  promises,  returnable  on  next 

ries.  after 

Oath  for        1.  per     >  E.  F.  attorney  or  agent 

affidavit  filed.         $  Inner  Temple. 

Bill  of  Middlesex  sued  oat  day  of 

1817. 

Alias  bill  of         Middlesex,     >   The  sheriff  is  commanded,  as  before 
Middlesex,  to  wit        y      he  was  commanded,  to  take  C.  D. 

and  John  Doe  (as  in  the  1st  precedent)  (6)  together  with 

indorsement,  Ac.) 

Runes,  bill         Middlesex,       ?     Tb*  slteriff  is  commanded,  as  ofea- 
of  Middlesex.  to  wit.  S       time*  he  has  been  commanded  to 

*         lake  (as  in  the  first  precedent  together  with  indorsement, 
Ac) 

'  These  writs  are  signed  at  the  same  office,   as  before 

mentioned ;  pay  signing  3d. 

How  to  pro-  if  the  defendant  reside  within  a  liberty  where  the  sfce- 
todant  Hv^  ***  °'  Middlesex  may  not  enter,  make  out  .a  non  omUtas 
in  a  liberty.  °ill  of  Middlesex,  whereupon  the  sheriff  will  grant  bis 
mandate  to  the  high  bailiff  of  Westminster,  who  makes  a 
warrant  thereon  to  his  officer  to  arrest  the  defendant.  I 
believe  the  warrant  is  now  made  out  in  the  first  instance* 
pay  Is. 

Precipe  for  a       Non-omittas  bill  of  Middlesex  for  A.  B.  against  C.  I>. 
"J*  °f^*?*     tr.  case  lor,      1.  upon  promises  returnable  on     next  after 

dje^;     "  Oath  tor      I  wiper       £     E.  F.  attorney  (or  agent) 

affidavit  filed.  y         Inner  J^empte, 

—  1817. 

Nonomittas        Middlesex,     )    The  sheriff  is    commanded  that   he 

bin  of  Middle-         fa  w£t.   .     £  omit  not  by  reason  of  any  liberty  in  his 

aex,  bailable.  baiijw jej^  tmt  that  he  enter  the  same  and  take  C.  D.  and 

John  Doe,  if  they  be  found  in  his  bailiwick,  and  them 


(a)  Pluries  bill  for,  (or  pluries  pluries  fot .) 

(6)  The  alias  should  correspond  with  the  previous  pro- 
cess in  the  names  of  the  parties,  otherwise  the  court  will 
set  proceedings  aside*  So  must  the  pluries,  and  also 
the  ac  eliam,  3  Term  Rep.  660.;  or  these  writs  will  be 
bad.  * 
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safely  keep,  so  that  he  may  have  their  bodies  before  the 
lord  the  king  at  Westminster,  on  next  after 

to  answer  A.  B.  in  a  plea  of  trespass,  and  also  to  a  bill 
of  the  said  John,  to  be  exhibited  against  the  said  C.  D. 
Ibr  .  1.  upon  promises,  according  to  the  custom  of  the 
court  of  our  lord  tbe  king,  before  the  king  himself,  and 
that  he  have  then  there  this  precept. 

By  bill. 
Oath  for  1.  per  affid.  filed.  Law  and 

J.  K.  attorney  or  agent.  Markham. 

1817. 

This  is  taken  to  the  Bill  of  Middlesex  Office  as  before  ;  How  sued 
pay  signing  as  for  the  bill.  out. 

There  is  one  distinction  made  in  the  filling  up  a  bill  of  Distinction  as 
Middlesex  and  the  writ  of  latitat  when  bailable,  which  ^jjjf^ 
is  this:  in  the  bill  of  Middlesex,  the  ac-etiam  is,  and  also  ©[he^rocesg. 
to  a  bill  of  the  said  plaintiff  to  be  exhibited  against  the 
defendant  "  according  to  the  custom  of  the  court  of  the 
"  said  lord  the  king  before  the  king  himself."  In  the  latitat 
state,  "  according  to  the  custom  of  our  court  before  us." 

If  the  Defendant  is  not  to  be  found  in  Middlesex. 

If  the  defendant  cannot  be  found  in  Middlesex,  and  is  if  a  warrant 
to  be  met  with  in  London,  or  in  any  other  city  or  county,  to  prosecute 
then  get  an  oKkee  copy  of  tbe  affidavit  at  tbe  Bill  of  Mid-  ]"*  ***"  once 
dieses  Ofice  (which  will  save  a  new  one  being  made,)  pay  j?^  n^re 
for  the  same  Is.  and  2s.  8d.  for  the  stamp,  which  take  to  other^  but  add 
Messrs.  Provost  and  Chambre,  Sue  out  a  latitat  thereon,  that  to  the    . 
directed  to  the  proper  sheriff,  or  sheriffs  of  the  city,  town,  PrwciPe-t^1if' 
er  eoonty,  where  the  defendant  is  to  be  arrested.  flawed 

»  out  day 

of         1S17." 

CITIE9  AND  TOWNS  HAVING  A  SHERIFF  OR  SHERIFFS- 

There  are  counties  corporate,  which  are  certain  cities 
and  towns,  some  with  more,  some  with  less  territory 
annexed  to  them,  to  which,  out  of  special  grace  and  fa* 
vor,  the  kings  of  England  have  granted  to  be  counties 
of  themselves,  and  not  to  be  comprised  in  any  other 
cowoty ;  but  to  be  governed  by  their  own  sheriffs  and 
other  magistrates,  so  that  no  officers  of  the  county  at 
large  have  any  power  to  intermeddle  therein ;  such  are 
the 


\ 
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Cities  of 
-Bristol 
Coventry 
Chester 
York 

Gloucester 
Lincoln 
London 
Norwich  and 
Town  of  Nottingham 

rect  the  writ.  To  our  sheriffs  of  our  city  of 

Bristol 

Coventry 

Chester 

Fork 

Gloucester 

Lincoln 

London 

Norwich 

To  our  sheriff  of  our  town 
and  county  of  Notting- 
ham 


Cities  of 
Canterbury 
Exeter 
Litchfield  and 
Worcester 

Towns  of 
Kingston  upon  Hull 
Southampton 
Poole  and 
Newcastle  upon  Tyne 

To    our   sheriff  our 


city  of 


Canterbury 

Exeter 

Litchfield  and   county  of 

same  city  (a) 
Worcester 

To  our  sheriff  of  our  town 

and  coutity  of 
Kingston  upon  Hull 
Southampton 
Poole 
Newcastle  upon  Tyne 

In  other  counties  there  can  be  no  difficulty  in  directing 
the  writ;  as,  to  the  sheriff  of  Berkshire ,  Ac.  unless  it  be 
a  habeas  corpus  to  remove  a  cause  out  of   the  inferior 
courts.     For  these  directions,  see  title  Habeas  Corpus. 
Comities  pals-      j  j  ^  defendant  lives  in  a  county  palatine,  vis.  Chester, 
«  Lancaster,  or  Durham;    or  within   any  of   the  Cinque 

Ports,  vix.  Hastings*  Romney,  Hythe,  Dover,  or  Sand-: 
wich,  then  the  latitat  must  be  directed  as  follows :  ^ 

To  our  chamberlain  of  our  county  palatine  of  CM- 
ter9  or  his  deputy  there,  greeting,  Ac.  ^ff 

To  our  chancellor  of  our  county  palatine  o^Zon- 
caster,  or  his  deputy  there,  greeting,  Ac. 

To  the  reverend  father  iu  God  by 

divine  permission,    lord  bishop  of  Durham,    or  to  his 
chancellor  there,  greeting,  Ac. 

And  instead  of  saying  in  the  writs,  "  our  county  pala- 
"  tine,"  say,  "  your  bishoprick." 

Cinque  Porta.      If  to  the  Cinque  Ports,  the  direction  is,  "  to  our  con* 


Chester. 


Durham* 


(a)  Litchfield  is  a  city  and  county  of  itseit 
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"  stable  of  our  castle  of  Dover,  or  to  his  deputy  there, 
"  greeting,  Ac." 

-If  the  action  be  against  the  present  sheriffs,  the  writ  Sheriff, 
must  be  directed  to  the  coroner  of  the  city  of    London, 
and  coroners  of  any  other  county. 

Forms  of  Ac  Etiams. 

And  also  to  a  bill  of  the  said  A.  B.  to  be  exhibited  Acetiamin 
against  the  said  C.  D.  for  1.    upon  promises,  caae* 

according  to  the  custom  of  our  court  before  us. 

To  answer  A.  B.  in  a  plea  of  trespass,   and  also  to  a  The  tike  in 
bill  of  the  said  A.  B.  to  be  exhibited  against  the  said  C,  D.  &bt  «i  bond, 
for  1001.  debt,  according,  Ac. 

In  a  plea  of  trespass,  and  also  to  a  bill  of  the  said  A.  The  like  in 
B.  to  be  exhibited,  against  the  said  C.  D.  for  converting  trover, 
and  disposing  of  the  goods  and  chattels  of  the  said 
to  the  value  of         pounds,  according,  Ac. 

In  a  plea  of  trespass,  and  also  to  a  bill  of  the  said  A.  The  like  in 
B.  to  be  exhibited  against  the  said  C.  D.  for  detaining  the  detinue. 
goods  and  chattels,  (or  deeds  or  writings)  of  the  said 

A.  B.  to  the  value  of        according,  Ac. 

In  a  plea  of  trespass,  and  also  to  a  bill  of  the  said  A.  B.  The  like  in 
to  be  exhibited  against  the  said  C.  D.  for  breach  of  cove-  COFenant 
nant,  to  the  damage  of  the  said  A.  B.  of       1.  according, 
Ac. 

In  a  plea  of  trespass,  and  also  to  a  bill  of  the  said  A.  B.  The  like  for 
to  be  exhibited  against  the  said  C.  D.  for  a  certain  tres-  m  assault 
pass  and  assault  committed  by  the  said  C.  D.  on  the 
said  A.  B.  to  the  damage  of  the  said  A.  B.  of      1.  Accord- 
ing, Ac. 

In  a  pjea  of  trespass,  and  also  to  a  bill  of  the  said  A.  The  like  in 

B.  to  be  exhibited  against  the  said  C  D.  for  assaulting  and  crim.  con. 
having  criminal  conversation  with  E.  B.  the  wife  of  the 

said  A.  B.  to  the  said  A.  B.  his  damage  of       1.  according, 
Ac. 

In  a  plea  of  trespass,  and  also  to  a  bill  of  the  said  A.  B.  The  like  at  the 
an0  E.  F.  as  executors  of  the  last  will  and  testament  of  *ukof  execu- 
W.  C.  deceased,  to  be  exhibited  against  the  said  C.  D.  tor8v 
for        1.  upon  promises,  according,  Ac. 

In  a  plea  of  trespass,  and  also  to  a  bill  of  the  said  A.  B.  The  like  at  the 
as  administrator  of  all  and  singular  the  goods,  chattels,  suit  of  •»  *** 
and  credits,  which  were  of  W.  C.  who  died  intestate,  to  mWftrator- 
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he  exhibited  against  the  said  C.  D.  fot        1.  upon  pro- 
mises, according,  &c. 

The  like  it  In  *  plea  of  trespass,  and  also  to  a  bill  of  the  said  A. 

the  suit  of  B,  and  E.  F.  as  assignees  of  ike  estate  and  effects  which 
assignees  of  a  were  of  G.  T.  a  bankrupt,  according  to  the  form  and  effect 
bankrupt        of  the  several  statutes  made  concerning  bankrupts,  to  be 

exhibited  against  the  said  C.  I),  for        upon  promises, 

according,  &c. 

The  like  for         And  also  to  a  bill  of  the  said  C.  for  of  lawful 

foieignnoney.  money  of  Great  Hritain  in  debt,  being  the  value  of        1. 

of  gold  and  silver  currency  of  the  island  of  Antigua  in 
the  West  Indies,  to  be  exhibited  according,  &c. 

roLnizanea*      ^u<*  a*so  t0  a  bill  of  the  said  A.  B.  against  the  said  C«- 
of  bail  D*  in  a  plea  of  debt  on  recognizance  according  to  the  cus- 

tom of  our  court  before  us  to  be  exhibited,  (a) 

If  the  ac  eiiam  be  omitted  where  necessary,  the  defen- 
dant cannot  be  arrested  and  held  to  bail.    2  East,  906. 

titltStol^-      GeorSe  the  Aird>  by  tbe  ff**  of  God»  of  the  United 
don  with  ac  Kingdom  of  Great  Britain  and  Ireland,  king,  defender 
eiiam  in  case,   of  the  faith,  &c.  (6)     To  the  sheriffs  of  London,    greet- 
ing :    Whereas  we  lately  commanded  our  sheriff  of  Mid- 
dlesex that  he  should  take  C.  D.  and  Richard  Roe,  if 
they  might  be  found  in  his  bailiwick,   and  them  safely 
keep,,  so  thai  be  might  have  their  bodies  before  us    at 
Westminster  at  a  certain  day  1m w  past,  to  answer  A.  ft. 
*  in  a  plea  of  trespass ;  "  and  aboMo  a  bill  of  the  said  T5ko» 

"mas,  to  be  exhibited  against  the  said  John  for  1001.  upon 
"promises,  according  to  the  custom  of  our  court  before  us ;" 
and  our  said  sheriff  of  Middlesex,  at  that  day  returned 
to  us,  that  the  said  C.  D.  and  Richard  Roe  were  not 
found  in  his  bailiwick ;  whereupon  on  behalf  of  the  afore- 


(a)  This  ac  eiiam  is  required  by  rule,  E.  19  Geo.  2. 
Tfcis  rule  applies  to  the  form  of  the  latitat  and  other  sub* 
sequent  process.  In  a  bill  of  Middlesex  the  form  is  in  a 
plea,  Ac.  according  to  the  custom  of  the  court,  before 
the  lord  tbe  king,  before  the  king  himself  to  be  exhibited. 

(by  If  a  bill  of  Middlesex,  &c.  has  been  already  sued 
out,  the  memorandum  or  warrant  will  not  be  again  ne- 
cessary, but  add  to  the  praecipe,  that  a  bill  of  Middlesex 
was  issued  the  day  of        1812,  which  wifl  b#  a  war- 

mot  for  the  oScers  not  demanding  it.    Bnt  if  not,  see 
warrant,  ante,  MR 
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said  A.  B.,  it  is  sufficiently  testified  in  our  court  before 

us9  that  the  said  C.  D.  and  Richard  Roe  do  lurk  up  and 

down,  and  secrete  themselves  in  your  county :   therefore  4 

we  command  you,  that  you  take  them,  if  they  be  found   : 

in  your  bailiwick,  and  safely  keep  them,   so  that  you   . 

have  their  bodies  before  us  at  Westminster,  on  _  ^    • 

next  after  ,  to  answer  the  said  A.B.  of  the  1 

plea  and  to  the  bill  aforesaid ;  and  have  you  then  there  ' 

this  writ       Witness    Edward   Lord   Ellenborough,    at 

Westminster ',  the  day  of  ,  in  the  57th  year 

of  our  reign.     Law  and  markham. 

Oath  for      1.  as  per  affidavit  filed.  Indorsement. 

E.  F.  attorney  (or  agent,) 
Temple,  1817. 

London  lat.  for  A.  B.  against  C.  D.  tr.  ca.  for       upon  Precipe, 
promises,  returnable  on  next  after 

E.  F.  attorney  (or  agent,) 
Temple,  1817. 

Oath  for        1.  per  affidavit  filed. 

Take  affidavit,  writ,  praecipe  and  warrant  to  prosecute, 
to  Messrs.  Ptevost  and  ChanAre,  King's  Bench  Office,  ift 
the  King's  Bench  Watts,  who  will  sign  the  same,  pay 
2b.  6d.  then  to  the  Seal  Office,  No.  3*  Inner  Temple  Lant* 
pay  7d.  When  it  is  signed  and  sealed,  if  defendant  is  to  be  \ 
arrested  in  London*  takjt'it  to  the  office  of  the  secondaries  \ 
of  London,  No.  14,  Lothbury,  get  a  warrant  thereon,  f 
pay  la — Iu  Surrey,  Essex,  or  Kent,  pay  Is.— any  other  • 
county,  2*6d. 

These  writs  already  printed,  may  be  had  at  the  sta- 
tioners, and  the  warrant  to  prosecute  as  before :  they  are 
printed  in  the  plural  number,  and  it  has  been  customary 
to  add,  if  only  one  defendant,  his  name  with  that  of 
Richard  Roe,  but  not  in  the  ac  etiam. 

The  writ  of  latitat  may  be  sued  out  and  made  return-  May  be  x»» 
able  the  same  day.  4  Term  Rep.  610.  Oxlade  v.  David"  turnablt  mbm 
mm.    So  the  bill  of  Middlesex.    4  Term  Rep.  610.  <***• 

Ordered,  that  no  printed  blanks  or  other  writs  be  sealed  ^a^tobe 
before  the  same  are  regularly  made  out  and  filled  up.    it.  ^^a 
H.  T.  21  Geo,  &  1747. 

By  rule,  Trin.  64  Geo.  S-"  It  is  ordered,thnt  from  and  Office  hours, 
after  the  Fast  day  of  that  term  the  seal  office  shall  be  open 
from  eleven  m  the  morning  till  two  in  the  afternoon,  and 
from  §vetosereit  in  the  evening,  during  term,  and  for  ten 
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Of  the  alia*. 


AIUMCttUAS. 


after  every  issuable  term,  and  one  week  after  every  other 
term,  and  from  eleven  in  the  morning  till  three  in  the  after- 
noon at  all  other  times. 

If  the  defendant  be  not  arrested  before  the  return,  or 
on  the  return  day,  then  issue  an  alias,  which  is  called  an 
lias  cavias  (the  testatum  part  being  left  out,)  and  is 
signed  ana  sealed  as  before;  pay  signing  2d.  seal  7d. 

George,  Sfc.  to  the  sheriffs  of  London,  greeting  ;  we 
command  you,  as  before  we  have  commanded  you,  that 
you  take  A.  B.  and  Richard  Roe,  if  they  may  be  found 
in  your  bailiwick,  and  safely  keep  them,  so  that  you  may 
have  their  bodies  before  us  at  Westminster,  on 
next  after  ,  to  answer  to  A.  B.  in  a  plea  of 

trespass :  and  also  to  a  bill  of  the  said  Thomas  against 
the  said  C.  D.  for  1.  upon  promises,  according  to  the 
custom  of  our  court,  before  us  to  be  exhibited ;  and 
have  there  then  this  writ.  Witness  Edward  Lord  Ellen- 
borough  at  Westminster,  the  day  of  in  the 

57th  year  of  our  reign. 

Law  and  Markham. 

Indorsement  Indorse  the  attorney's  name  and  sum  sworn  to,  as  in  the 
former  one.  Make  a  praecipe  as  before,  only  say,  "  alias 
"  capias,"  instead  of  "  latitat,"  and  put  the  day  the  first 
writ  issued  at  the  foot. 

In  all  continued  writs,,  the  alias  must  be  tested  the 
day  the  former  was  returnable;  Touchin's  case,  I  Soli. 
669;  the  pluries  the  return  day  of  the  alias. 

If  the  defendant  is  not  to  be  met  with  before  or  on  the 

return-day,  sue  out  a  pluries  capias,  which    is  like  the 

alias,  only  instead   of  the  words,    "  as  before  we  have 

often  commanded  you,"  add,  "as  we  have  oftentimes 

commanded  you."  Put  the  date  of  the  first  writ  issued, 

in  the  praecipe,  and  say  pluries  capias. 

If  a  term  be  omitted  between  the  teste  and  return  of 
mesne  process,  the  cause  is  out  of  court  Therefore 
process  ought  to  be  continued  from  term  to  term:  but 
upon  writs  of  execution  it  is  otherwise,  as  the  cause 
is  to  come  to  its  end.  1  Id.  Raym.  775.  2  Roll.  Rep, 
442.  3  ffife.341. 

Not  usual  to  It  is  not  usual  to  insert  in  process  (unless  where  the 

insert  (unless  party  is  held  to  bail)  on  what  account,  or  in  what  right, 

action^  exe-  ***e  Party  sues »  M  executors,  the  case  of  an  assignee  o/ 

cutor  Ac!*6"  a  baitrbond,  and  the  like.   Weavers  co.  v.  Forrest,  2  Str. 

9  1282.     But  if  the  plaintiff  name  himself  executor,  jc.  he 


Alias  when  to 
be  tested. 


Pluries. 


<< 


cc 


If  term  be 
omitted  be- 
tween the 
testeand  re- 
turn. 
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then  cannot  declare  in  his  own  right.    8  Term  Rep.  416. 
Douglas  v.  Irlam. 

Of  Counties  Palatine. 

There  are  three  counties    palatine,    viz.  Lancaster,  The  counties 
Chester,  and  Durham.     The  county  palatine  of  Lan-  palatine. 
caster   hath  been  a  county  palatine  time  out  of  mind.  Lancaster. 
Cromp.  Juried.  137.     The  king  created  the  county  of 
Lancaster  a  county  palatine,  60  Ed.  3.  4  Inst.  204. 

The  writs  out  of  the  superior  courts,  are  directed  to 
the  chancellor  or  his  deputy.  See  ante. 

The  county  palatine  of  Chester,  is  a  county  palatine  Chester. 
by  prescription,  the  most  ancient  and  honourable  re- 
maining at  this  day.  Within  this  county  palatine,  and 
the  county  of  the  city  of  Chester,  there  is  and  anciently 
hath  been  a  principal  officer  called  the  chamberlain  of 
Chester ;  who  hath,  and  time  out  of  mind  hath  had  the 
jurisdiction  of  a  chancellor,  and  the  court  of  Exchequer 
at  Westminster  is,  and  time  out  of  mind  hath  been,  the 
chancery  court  for  the  said  county,  whereof  the  cham- 
berlain of  Chester  is  judge  in  equity ;  he  is  also  judge 
of  matters  at  the  common  law  within  the  said  county, 
for  this  court  of  chancery  is  a  mixed  court. 

There  is  also  within  the  said  county  palatine,  a  jus- 
tice for  matters  of  the  common  pleas,  and  pleas  of  the 
crown,  to  be  heard  and  determined  within  the  said  county 
palatine,  commonly  called  the  chief  justice  of  Chester. 

The  city  of  Chester  was  made  a  county  of  itself  by 
K.  H.  7.  by  letters  patent. 

All  writs  issuing  out  of  the  superior  courts  at  West-  I>irection  of 
minster,  to  the  county  palatine  of  Chester  are  directed  to  wnts* 
**  the  chamberlain  of  Chester  or  hisdeputy."  See  ante,  152. 

The  county  palatine  of  Durham  is  said  to  have  been  Durbam- 
erected  soon  after  the  conquest,  and  is  parcel  of  the  bi-, 
ifliopricof  Durham,  but  it  is  a  county,  palatine  by  pre-, 
scription.  4  Inst  216.  The  jurisdiction  of  the. bishop 
extends  to  all  places  between  2  we  and  7'cpe.  In  this 
county  palatine,  there  is  a  court  of  chancery,  which  is  a 
mixed  court,  both  of  law  and  equity.  Ibid,  218. 

All  writs  issued  out  of  the  superior  courts  at  Westmin* 
mter  are  directed  "  to  the  bishop  or  to  his  chancellor." 
See  ante,  152. 

court  differs  frpm  the  others  in  this,  that  if  an  er- 


• 


into  these 
counties. 
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roneous  judgment  be  given  in  chancery,  or  before  the 
justices  of  the  bishop,  error  shall  be  brought  before  the 
bishop  himself,  and  if  he  gives  an  erroneous  judgment, 
error  shall  be  sued,  returnable  in  B.  R.  Ibid.  218. 

Palatine  '  These   palatine  courts  are  superior  courts  of  record, 

courts.  which  exercise  a  jurisdiction  within  their  own  precincts, 

in  as  ample  a  manner  as  Ae  courts  of  Westminster,  Cramp. 

187.  that  they  might  have  justice  administered  to  than 

at  heme.     Vent  165. 

If^^I^  The  writ  of  latitat  runs  into  the  several  counties  pala- 
tine ;  for  the  meaning  of  the  expression,  u  breve  doraini 
regis  non  currit,"  is  not  that  the  king's  writs  are  not  to  be 
executed  in  such  places,  but  that  the  court  cannot  direct 
them  immediately  to  the  sheriff.  2  JStr.  1089.  Andr.  10L 

To  hold  to  1°  these  counties  palatine,  in  order  to  hold  the  defend- 

bail  debt  must  ant  to  bail  on  process  issuing  out  of  the  courtsat  Wesimirtr 
be  sol-  ster,  the  debt  must  amount  to  201.  or  upwards.    By  stat 

11  &  12  W.  3.  c.  9.  the  arrest  is  to  be  made  by  the 
sheriff  or  his  bailiff,  by  virtue  of  a  mandate,  to  whom 
the  writ  is  directed.  And  if  the  officer  to  whom  it  is 
directed  refuse  to  receive  it,  he  is  liable  to  an  attachment 
2  Str.  1089.  Chapman  v.  Maddisoh. 

Latitat  into  George,  &c.  To  our  chamberlain  of  our  county 
Cluster, bail-  palatine  of  Chester,  or  to  his  deputy  there,  greeting: 
able.  Whereas  we  lately  commanded  our  sheriff  of  AUddiesex, 

that  he  should  take  C.  D.  and  John  Doe,  if  they 
should  be  found  in  his  bailiwick,  and  that  he  should  keep 
them  safely,  so  that  he  might  have  their  bodies  before 
us  at  Westminster,  at  a  certain  day  now  past,  to  answer 
A.  B.  in  a  plea  of  trespass,  "  and  also  to  a  bill  of 
"  the  said  A.  B.  to  be  exhibited  against  the  said  Richard 
for  upon  promises,  according  to  the  custom  of  our 
court  before  us ;"  and  our  said  sheriff  at  that  day  re- 
turned to  us,  that  the  said  C.  D.  and  John  Doe  were  not 
found  in  his  bailiwick ;  whereupon  on  the  behalf  of  the 
said  A.  B.  it  is  sufficiently  attested  in  our  court  before 
us,  that  the  said  C.  D.  and  John  Doe  do  lurk  up  and 
down,  and  secrete  themselves  in  your  county  palatine ; 
therefore  we  command  you,  that  by  our  writ  under  the 
sea!  of  our  said  county  palatine,  to  be  duly  made,  and 
to  be  directed  to  the  sheriff  of  our  said  county  palatine, 
you  command  the  said  sheriff,  that  be  take  the  said  C.  D. 
and  John  Doe,  if  they  may  be  found  in  his  bailiwick, 
$nd  keep  them  safely,  so  that  he  may  have  their  bodi* 
before  us  at  Westminster,  on     _  next  after 


cc 
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to  answer  the  said  John  Denn  of  the  plea  and  hilt 
aforesaid,  and  have  there  then  this  writ.  Witness,  Ed» 
ward  Lord  Elienborough,  at  Westminster,  the  day 

of  in  the  57th  year  of  our  reign. 

Law  and  Markkam. 

Indorse  the  attorney's  name,  place  of  abode,  and  the  Indorsement. 
turn  sworn  to,  then  sign  and  seal  it  as  before. 

The  praecipe  for  the  office  is  as  before,  and  warrant,  Precipe. 
only  in  the  margin  put  "  county  palatine  of   Chester 
<*  Lot.  for,''  Ac. 

George,  &c.  To  the  reverend  father  in  God  ,  jjjjj^jjjj? 

by  divine  permission'  lord  bishop  of  Durham,  or  to  his  pa]atf^;2r 
chancellor  there,  greeting ;  (go  as  far  a«  the  words, "  lurk  Baton. 
**  up  and  down  and  secrete  themselves  in  your  county  pa* 
«*  latine,"  then  add  these  words):  therefore  we  command 
ou,  that  by 'our  writ,underthe  seal  of  your  bishoprick,  to 
duly  made  and  directed  to  the  sheriff  of  the  county  of 
Durham,  you  cause  the  said  sheriff  to  be  commanded, 
that  he  take  the  said  "C.  D.  and  John  Doef  if  they  may 
be  found  in  his  bailiwick,  and  keep  them  safely,  so  that 
he  may  have  their  bodies  before  us  at  Westminster  on 

next  after  ,  to  answer  the  said  A.  B.  as  in 

the  former  one. 

To  our  chancellor  of  our  county  palatine  of  Lancas-  TheUke  in- 
ter, or  to  his  deputy  there,  greeting"  (same  as  Chester.)  ^^n^ty 

Lancaster. 
Qf  the  Royal  Franchise  of  Ely,  $c. 

It  aeems  in  ancient  statutes,  Ely  was  called  a  county  Carta.  199. 
palatine,  33  H.  8.-  c.  10.  6  EL  c.  28  but  is  now  only  a 
royal  franchise,  and  situate  in  Cambridgeshire.  It  was 
granted  by  H.  1.  to  the  bishop  of  Ely  and  his  successors, 
of  hearing  and  determining  as  well  civil,  as  criminal 
pleas.  This  jurisdiction,  the  bishop  now  exercises  by 
his  justices,  by  prescription  grounded  on  the  said  grant 
4  Inst.  289. 

If  a  party  who  is  sued  in  the  courts  at  Westminster, 
plead  that  the  lauds  lie,  or  that  the  cause  of  action  arose 
within  Ely,  it  will  be  bad,  for  he  should  have  demanded 
conusance,  which  is  all  the  jurisdiction  a  franchise  has, 
Carth.  109.  But  if  an  action,  thai  in  its  nature  of  joint, 
arise  partly  within,  and  partly  without  the  franchise,  the 
franchise  cannot  claim  conusance.  4  inst*  220. 

The   bishop   of  Ely   has  not  a  palatinate  jurisdiction  Writs  issusd 
within  the  isle,  though  exercising  jura  regalia  there :  the  into  this  iale 

must  be  di« 


«« 
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reeled  to  the 
sheriff  of  Cam- 
bridgeshire. 

Definition  of 
franchise. 
Finch.  L.  164. 

The  sheriff 
may  appoint  a 
deputy. 


Arrest  in 
liberties  to  be 
made  by  the 
bailiff. 


As  to  suing  a 
non  omittas 
capias. 


Non  ondttas 
what 


Non  omittas 
capias,  bail- 


process  issued  out  of  the  courts  of  Westminster  into  the 
isle,  goes  in  the  first  instance  to  the  sheriff  of  Cambridge- 
shire, who  thereupon  issues  his  mandate  to  the  bailiff  of 
the  franchise.  S  East  128. 

Franchise  and  liberty  are  used  as  synonimous  terms, 
and  their  definition  is  a  royal  privilege,  or  branch  of  the 
king's  prerogative,  subsisting  in  the  hands  of  a  subject 

The  sheriff,  at  the  request  and  costs  of  the  lord  of  a 
franchise,  having  return  of  writs,  shall  appoint  a  deputj 
to  reside  in  or  near  the  same,  who,  on  receipt  of  process, 
shall  issue  his  warrant  to  the  lord  of  the  franchise,  to  exe- 
cute the  process.  Stat  13  Geo.  8.  c.  11.  sect  6. 

And  in  those  particular  liberties  having  return  of  writs 
(except  upon  a  non  omittas,)  the  arrest  should  regularly 
be  made  by  the  bailiff  of  the  liberty ,  by  virtue  of  a  man- 
date from  the  sheriff.  But  if  there  be  anon  omittas,  the 
sheriff  may  arrest  even  in  the  liberty,  without  the  bailiff 
thereof. 

There  are  a  great  number  of  these  liberties  in  England, 
as  in  the  counties  of  York,  Sussex,  Essex \  Kent,  Middle- 
sex, Huntingdonshire,  $c.  therefore  I  should  advise  the 
practiser,  as  it  may  now  be  done,  to  issue  a  non  omittas  • 
in  the  first  instance,  which  will  save  time ;  9  East  330. 
particularly  if  he  is  to  call  on  the  sheriff  to  return  his 
writ     Vide  my  Office  of  Sheriff  and  Coroner. 

If  the  sheriff  enter  the  liberty  and  arrest  the  defendant, 
without  a  non  omittas,  the  arrest  is  good,  though  the 
sheriff  may  be  liable  to  an  action.  Gilb.  C  P.  27. 

The  non  omittas  is  a  writ  directed  to  the  sheriff  to 
enter  into  a  liberty,  where  he  hath  made  his  warrant'to  a 
bailiff  of  a  liberty  to  execute  a  process,  and  he  hath  made 
no  return  to  him  of  what  he  hath  done.  For  liberties 
must  not  be  privileged  to  hinder  or  delay  the  general 
execution  of  justice ;  and  if  they,  or  their  ministers  do 
neglect  their  duties  herein,  this  court  may  intermeddle, 
notwithstanding  their  privileges,  to  put  the  process  of 
this  court  in  execution,  that  the  law  receive  no  obstruc- 
tion by  them. 

The  return  of  mandavi  bailivo,  which  was  formerly 
necessary,  is  now  presumed,  and  dispensed  with ;  and 
the  non  omittas  capias  may  be  sued  out  in  the  first 
instance*  which  will  be  as  follows : 

George  the  third,  by  the  grace  of  God,  &c.  to  the  sheriff 
of  our  county  of  Sussex,  greeting :  we  command  you, 
that  you  omit  not  by  reason  of  any  liberty  in  your  coun- 
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ty,  bat  that  you  enter  the  same,  and  take  C.  D.  and 
John  Doe,  if  they  may  be  found  in  your  bailiwick,  and 
keep  them  safe,  so  that  you  may  have  their  bodies  before 
us  at   Westminster,    on  next  after 

,  to  answer  A.  B.  in  a  plea  of  trespass ;  and  also 

.   -        -  to  a  bill   of  the  said  JofaLto  be  exhibited  against  the 

ifo+*y   said    C.  D.  for        debt,   according  to  the  custom   of 

k*  our  court  before  us ;  and  have  you  there  then  this  writ* 

Witness,  &c. 

Makeajoftgcipeas  before,  only  s^j,  Sussex  (to  wit')  non  Prc<*p«. 
cmittos  capias  for,  eye.  pay  signing  2s.  6d.  seal  Is.  2d. 
get  a  warrant  thereon  as  before. 

The  king's  writ  runneth  not  into  the  Isle  of  Man,  nor  Guernsey, 
into  Guernsey,  or  Jersey;  yet  the  king's  commission  ex-  Jeney,  an4 
tendeth  thither  for  redress  of  injustice  or  wrong ;  but  the  «e  "k  °* 
commissioners  must  proceed  according  to  the  law  and 
justice  of  the  isles.  4  Inst  285,  286, 

Of  suing  out  Process  not  Bailable, 

If  the  cause  of  action  does  not  require  bail,  or  you  Common  pro* 
.  mean  to  serve  the  defendant  with  process  only,  then  the  ^  *?  ** 
stat.  12  Geo.  1.  c.  29.  enacts,  "  that  in  all  cases  where  the  J^aBy. 
cause  of  action  shall  not  amount  to  101.  (a)  or  upwards, 
in  any  superior  court,  the  defendant  shall  not  be  arrested, 
but  shall  be  served  personally  with  a  copy  of  the  process." 
And  by  5  Geo.  2.  c.  27.  sect.  4.  "  That  upon  every  copy 
-of  such  process  to  be  served,  shall  be  written  an  English 
notice  to  such  defendant,  of  the  intent  and  meaning  of 
such  service,  to  the  effect  following :  "  A  B.   you  are  Notice. 
served  with  this  process,  to  the  intent  that  you  may  by 
your  attorney  appear  in  his  majesty's  court  of  King  s 
Bench,  at  the  return  thereof,  being  the  day  of 

next,  in  order  to  your  defence  in  this  action."    Anc}. 
Ibr  which  notice  no  fee  shall  be  demanded. 

,  It  need  not  be  expressed  in  the  notice,  to  appear  the 

day  of  instant,  or  next,  or  the  year  for  the 

court  will  understand  it  to  be  the  instant  or  next  2  Sir. 
J23S.  Weavers  co.  v.  Forrest 

It  is  now  settled,  that  the  English  notice  to  appear,  This  notice 

igust  be  added  to  all  common  processes,  where  the  defen-  n»"tbefa- 

eertea  where 

_ _^_________— _____ __ .     process  is  not 

bailable, 

(a)  Extended  to  151.  except  on  bills  and  notes  by 
blGeo.Xc.m. 

M 
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dant  is  not  held  to  bail,  whether  the  cause  of  action  do 
or  do  not  amount  to  10Z. ;  and  the  case  in  1  Wilson,  22, 
is  bad  law.  Lumley  qui  tarn  v.  Fitz.  7  Term  Rep.  337. 

The  charge  Nor  shall  any   attorney  charge  more  for  the  making 

for  the  ser-      an(j  serving  a  copy  of  such  process  on  defendant  than  5s. 

of  writ*  C°Py  5  Geo*  2'  c'  27'  8ect  *'  (be  the  distance   what   il  maV:) 

And  the  name  of  the  attorney  who  shall  be  immediately 

retained  or^employed,  is  to  be  indorsed  on  every  such 

copy  to  be  served,  before  the  service ;  sect  22.     Vide 

1  Burr.  20. 

Three  things        In  the  filling  up  process  not  bailable,  three  things  are 
to  beobserv-  to  be  observed.     1.  In  the  notice,  the  very  day  of  the 
ed  in  filling     return  must  be  inserted   (and    by  original,    though  it 
up  process.      happen  to  be  on  a  Sunday.)    2.  The  notice  to  appear 
must  be  directed  to  the  defendant  by  the  same  name  as 
the  process,  being  particularly  so  expressed  in  the  act 
of  5  Geo.  2.    3.  That  the  name  of  the  defendant  must  be 
inserted,  as  thus, "  Mr.  A.  B.  you  are  served,"  &c.  other- 
wise the  writ  may  be  quashed  on   motion.  I  Wits.    104. 
JBohema  v.  James. 
May  be  The   defendant  must  be  served  with  a  copy  of  the 

to^aa°lire"  Process  an(l  notice  personally,  and  service  at  any  time  on 
y*         the  returnrday,  though  the  court  has  risen,  is  now  held 
to  be. good  service.    Maud  v.  Barnard,  2  Burr.  812. 

Baron  and  If  it  be  against  baron  and  feme,  service  on  the  husband 

feme.  «s  sufftcjent  for  both :  and  if  the  husband  does  not  appear 

for  himself  and  wife,  plaintiff  may  enter  an  appearance 
for  both;  See  Barnes,  406,  412.  But  it  -must  express 
in  the  notice,  "  to  appear  for  yourself  and  Ann  your  wife. 

Against  two.  if  the  action  be  joint,  viz.  against  two  or  more  persons, 
each  must  be  served  with  a  copy  of  the  process,  and  each 
must  be  named  in  the  notice  ;  but  it  is  not  necessary  to 

Need  not  shew  shew  the  original,  unless  demanded.  2'Str.  877.  Cos.  temp. 

the  original.     Hard.  138.  Barnes,  422. 

Bill  of  Mid-  Middlesex,  to  wit.    The  sheriff  is  commanded  to  take 

bdPbV not    c' D' and  Richard  Roe> if  thev  may  **  found  in  his 

e*  bailiwick,  and  safely  keep  them,  so  that  he  may  have  their 

bodies  before  the  lord  the  king  at  Westminster,  on 
next  after  ,  to  answer  A.  B.  (a)  in  a  plea  of 

trespass,  and  that  he  then  have  there  this  precept. 

By  Bill9 

Law  and  Markhan. 

(a)  Executors,  administrators,  assignees,  and  the  like 
need  not  be  described  as  such  in  the  process,  when  a 
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John  Brown  "  You  are  served  with  this  process,  to  the  Notice, 
intent  that  you  may  by  your  attorney  appear  in  bis  ma- 
jesty's court  of  King's  Bench  at  Westminster,,  at  the  re- 
turn thereof,  being  the  day  of        (6)  next,  in  order 
to  your  defence  in  this  action. 

"The        day  of  18  J.  K.  Inner  Temple" 

The  notice  is  to  be  on  the  copy  of  the  writ,  and  not  Notice  to  be 
<m  the  writ  itself;  and  the  service  of  such  copy  without.onthecopyof 
the  notice  is  irregular  and  will  be  set  arfide;  though  the  the  writ. 
court  discharged  a  rule  for  quashing  the  writ  itself  on  this 
account.     9  East.  528. 

In  case  there  should  be  more  defendants  thanone,  the 
notice  must  be  directed  to  all  of  them,  as  C.  D.  E.  F. 
andG.  H. 

George,  Ac.   To  the  sheriff  of  Kent,  greeting:  whereas  a  latitat  not i    '    \ 
we  lately  commanded  our  sheriff  of  Middlesex,  that  he  bailable.  « 

should  take  C.   D.  and  liiehard  Roe,  if  they  should  be 
found  in  his  bailiwick,  and  safely  keep  them,  so  that  he 
might  have  their  bodies  before  us  at  Westminster,  at  a 
certain  day  now  past,    to  answer  A.  B.  in  a  plea   of  ' 
trespass.    And  our  said  sheriff  of  Middlesex  at  that  day  »rjie  word 
returned  to  us,  that  the  said  C.  D.  and  Richard  Roe  were  "trespass" 
not  found  in  bis  bailiwick ;  whereupon,  on  the  behalf  of  may  be  used 
the  said  A.  B.  it  is  sufficiently  testified  in  our  court  before  m  *&  actions, 
us,  that  the  said  C.  D.  and  Richard  Roe  do  lurk  up  and  Zjf^ 7u>  be 
down  and  secrete  themselves  in  your  county:  therefore  J^ed^only. 
we  command  you,  that  you  take  them,  if  they  shall  be  Fourdefen- 
found  in  your  bailiwick,  and  them  safely  keep,  so  that  you  dants  may  be 
may  have  their  bodies  before  us  at  Westminster,  on  PJ*  m. though 

next  after  to  answer  the  said  A.  B,  of  the  ^!^"8 

plea  aforesaid:  and  have  you  then  there  this  writ.     Wit-  2TermRep> 
ness  Edward  Lord  EUenborough  at  Westminster,  the  58.  Roe  v. 
day  of  in  the  57th  year  of  our  reign.      Cock. 

Law  and  Markham. 

Mr.  John  Denn. "  You  are  served  with  this  process,  to  Notice. 
"  the  intent  that  you  may  by  your  attorney  appear  in  bis 


service  ib  only  required.  2  Str.  1232.  For  upon  general 
process,  plaintiff  may  declare  in  a  special  character,  but 
not  trice  versa.     Meggs  v.  Ford,  E.  25  Geo.  3. 

(ft)  The  day  of  the  month  need  not  be  expressed  in 
words  at  length  ;  it  may  be  figures.  Butler  v.  Cohen, 
4  Maule  and  Selw.  335. 

.M2 
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"  majesty's  court  of  King's  Bench,  at  the  return  thereof, 
u  being  the  day  of  next,  in  order  to  jour 

"  defence  in  this  action." 

This  writ  is  to  be  signed  and  sealed. 

Vtmdpe.  Kent,  (to  wit.)  Latitat  for  A.  B.  against  C.  D.  Tr.  re- 

turnable on  next  after 

J.  K.  attorney. 
Temple,  1817. 

Alia*.  The  alias  and  pluries  in  names  must  pursue  the  latitat, 

Gorbett  v.  Bates,  3  Term  Rep.  660.  or  proceedings  will 
be  set  aside. 

Indorse  the  name  and  place  of  abode  of  the  plaintiffs 
attorney,  and  the  day  of  the  month,  on  the  back. 

The  date  of  a      \    copy  of  mesne  process  was  served  on  defendant, 

tfittf  theP6rt  which  on  the  back  thereof>  was  dated  at  a  day  to  come 
teste  be  right  (30  May  1740,)  and  even  after  the  return  of  it;  the  pro- 
well  enough,  cess  itself  was  so  likewise.  Motion  to  set  writ  aside.  Per 
Curiam:  the  indorsement  of  the  date  on  the  back  of  the 
writ  is  no  part  of  the  writ,  the  teste  being  right  is  suffici- 
ent. Take  nothing  by  the  motion.  Ocdeby  v.  iVbrrit, 
1  Wile.  91.     E.  18GV?o.2 

A  bailable  It  is  now  determined  that  the  plaintiff  after  suing  out 

writ  may  be  common  process,  may  sue  out  a  bailable  writ  for  the  same 

"mmon  rat*  cau8e» and  arrest  lfae  defendant,  before  he  discontinues  the 

cese  before  a  fiT*t  action.  Bishop  v.  Powell.    But  it  is  otherwise,  if  the 

diwxmtinu-  first  writ  be  liable.   lb. 

ance>  The  defendant  was  arrested  on  a  bill  of  Middlesex. 

An  informal  issued  the  28th  May,  1804;  returnable  on  Monday  next 

Su^tarid?  after  the  monPO w  of  the  Holy  Trinit}l>  instead  of  Monday 
the  proceeding  next  a^er  eight  days  of,  &c.  The  court  made  rule 
for  irregula-  absolute  to  set  aside  the  proceedings  for  irregularity.  But 
ritj  court  afterwards  granted  leave  to  amend  the  writ.  Eeubel 

v.  Preston,  5  East.  291. 

No  advantage  can  be  taken  of  error  in  process  after 
appearance,  1  Sir.  155.  or  taking  declaration  out  of  the 
office.  2  Sir.  1072.  A  party  cannot  object  to  process  on 
account  of  irregularity,  if  he  has  taken  any  steps  subse- 
quent to  the  irregularity.     I  East  78. 

Service  of  pro-  Where  the  defendant  is  in  a  county  palatine  he  should 
ce»  in  a  coun-  be  served  with  a  copy  of  the  process  issuing  out  oftW 
tj  palatine,      guperfor  court,  and  not  of  the  mandate  from  the  officer  to 

whom  it  is  directed.  2  Barnard.  318,  337. 
By  whom  pro*      The  copy  of  the  process  may  be  served  by  the  sheriff 
*******  be  «  or  h|g  officers,  (except  in  particular  franchises  having  the 
mn*L  return  of  writs)  or  by  any  one  else,  provided  he  be  able 
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to  examine  the  copy  with  the  original,  so  as  to  swear  (if 
necessary)  to  the  service.  In  particular  franchises  and 
jurisdictions  the  proper  officer  there  should  execute  the 
process. 

Service  of  a  latitatTdireeted  to  the  sheriff  of  Surrey,  at  Latitat  must 
Batson's  coffee-house  in  the  city  of  London  is  irregular,  be  served  in 
and  the  court  will  set  it  aside.     Secus  if  there  be  a  doubt  ^SkXaT 
as  to  the  confines.    Chase  v.  Joyce,  4  Maube  and  Stlw,  rected 
412,  id.  413,  n.(a)(6). 

OP  STAYING   PROCEEDINGS. 

• 

Frequently  after  an  arrest  or  service  of  process,  the  How  to  apply 
party  may  wish  to  pay  the  debt  and  costs,  which  is  done  to  stay  pro- 
byapplyingforajudge'ssummoos,andhewill,on  hearing,  feedings. 
make  an  order  for  that  purpose,  which  order  is  drawn  up 
to  be  paid  on  a  certain  day,  to  be  specified ;  and  in  the 
mean  time  all  proceedings  be  staid :  this  is  only  an  order 
conditional  on  the  defendant,  who  is  to  proceed  by  get- 
ting an  appointment  from  the  master,  at  the  foot  of  the 
order,  and  serving  a  copy  of  the  said  order  and  appoint- 
ment on  plaintiff's  attorney,  if  the  defendant  does  not 
pay  the  debt  and  costs  taxed  on  the  day ;  then  the  plaintiff 
is  at  liberty  to  proceed  in  his  action,  as  the  court  cannot 
make  the  order  a  rule  of  court    Fricker  v.  Eastman, 
11  Ea^  3 19. 

If  separate  actions  be  brought  against  the  acceptor,  If  acceptor, 
drawer,  and  indorser  on  bills  of  exchange,  or  on  notes,  ^\?*a  bU1 
•gainst  the  drawer  or  indorsers,  and  the  acceptor  of  the  aPPa*t- 
bill  applies  to  stay  proceedings  against  him  on  payment 
of  the  debt  and  costs,  he  must  pay  also  all  the  costs 
against  the  drawer  and  indorser.     But  if  the  drawer  of  a 
bill  applies,  the  order  will  be  made  on  payment  of  debt 
and  his  costs  only,  4  Term  Rep.  691.  See  1  Str.  515.  ^__ 

This  application  may  be  made  to  a  judge  at  his  cham-  To  whom  this 

bers  at  any  time  pending  the  suit.  application 

*  r  o  j^y  ^  made, 

SPECIAL  BAIL. 

Bail,  ballium,  (from  the  French  battler,  which  signi- 
fies to  deliver  into  hands),  is  used  in  our  common 
law  for  the  freeing  or  setting  at  liberty  one  arrested  or 
imprisoned  upon  any  action,  either  civil  or  criminal,  on 
surety  taken  for  hia  appearance  at*  day  and  place  certain. 
Bract,  b.  tract.  2,  c  & 
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The  reason 
why  called 
baiL 


Bail  and  main- 
J>rize  the  dif- 
ference. 


Special  bail. 


Absolute  or 
Conditional 


May  be  put 
in  before  re- 
turn of  writ. 


The  reason  why  it  is  called  bail,  is  because  by  this 
means  the  party  restrained,  is  delivered  into  the  hands  of 
those  that  bind  themselves  for  his  forthcoming,  in  order 
to  a  safe  keeping  or  protection  from  prison;  and  the  end 
of  bail  is,  to  satisfy  the  condemnation  and  costs,  or 
render  the  defendant  to  prison. 

Bail  and  mainprize  are  often  used  promiscuously  in  our 
law  book?,  as  signifying  one  and  the  same  thing,  and  agree 
in  this  notion,  "  that  they  save  a  man  from  imprisonment 
in  the  common  gaol,  his  friends  undertaking  for  him 
before  certain  persons,,  for  that  purpose  authorized,  that 
he  shall  appear  at  a  certain  day,  and  answer  whatever 
shall  be  objected  to  him  in  a  legal  way."  2  Haw.  PL  Cr. 
c.  88.  4  Inst  180.  The  chief  difference  is,  that  a  man's 
mainpernors  are  barely  his  sureties,  and  cannot  imprison 
him  themselves  to  secure  his  appearance,  as  his  bail  may, 
who  are  looked  upon  as  his  gaolers,  to  whose  custody  he 
is  committed,  and  therefore  may  take  him  upon  a  Sunday, 
confine  him  until  the  next  day,  and  then  render  him. 
6  Mod.  231.     Lord  Raym.  706.  12  Mod.  275. 

Special  bail  are  two  or  more  persons  who  undertake 
generally,  or  in  a  sum  certain,  that  if  the  defendant  be 
convicted,  he  shall  satisfy  the  plaintiff,  or  render  himself 
to  the  custody  of  the  marshal.  Generally  there  are  but 
two  persons  who  become  bail  for  a  defendant. 

The  party  bailed  is  delivered  by  the  law  into  the  cus- 
tody of  those  who  are  his  bail,  and  who  are  to  answer  the 
party,  if  they  do  not  produce  the  principal  to  do  it. 

Special  bail  are  absolute,  or  de  bene  esse:  they  cannot 
be  taken  absolutely,  without  consent  of  plaintiff  or  his 
attorney.  R.  M.  1654.  sect.  7,  8. 

After  notice  given  they  become  absolute,  if  no  excep- 
tion within  twenty  days.  R.  M.  16  Car.  2. 

Bail  above  may  be  put  in  before  the  return  of  the  writ 
and  may  surrender  the  principal ;  and  an  assignment  of 
the  bail-bond  taken  after  (if  notice  has  been  given)  is  bad, 
and  proceedings  on  the  bond  may  be  staid.  Hyde  v. 
Whiskard,  8  Term  Rep.  456.  But  I  take  it,  that  this  does 
not  prevent  an  arrest,  if  put  in  previous  thereto. 

Bail  put  in  after  the  term  in  which  the  writ  is  returnable, 
is  not  an  answer  to  an  action  against  the  sheriff  .for  an 
escape  brought  before  it  was  put  in.  Moses  and  another, 
assignees  of  Hart,  bankrupt,  v.  Norris,  4  Maufe  and 

Selw.  897. 
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How  to  proceed  after  Bail-bond  given. 

Where  the  defendant  has  been  arrested  or  discharged  How  to  pro- 
«>ut  of  custody,  upon  giving  a  bail-bond  to  the  sheriff,  at  J*?J*  wnen 
the  return  of  the  writ,  he  must,  to  discharge  such  bond,  faS^!**0 
appear  thereto,  namely,  by  putting  in  special  bail,  or  as 
it  is  termed,  bail  above;  so  called  in  contradistinction  to 
the  sheriffs  bail,  or  bail  below;  nor  can  he  render  himself 
in  discharge  of  such  bond  without  first  putting  in  bail 
above.     6  Burr.  2683.  Harrison  v.  Davies. 

This  bail  may  be  put  in  for  the  purpose  of  rendering  May  ^  put 
the  defendant  (by  his  own  desire)  previous  to  the  return  in  to  render. 
of  the  writ. 

It  may  be  put  in  by  the  defendant's  attorney,  in  conse-  gj^^E  &c 
quence  of  his  undertaking ;  or  by  the  sheriff  or  bis  bail,  ^^^ 
for  their  own  indemnity.     Vide  2  Sir.  876.    Berchere  v. 
Colson. 

Who  may  not  be  Bail. 

By  rule,  M.  1654.  sect.  1.  That  for  preventing  of  main-  Attornies  not 
teoance  and  brocage,  no  attorney  be  lessee  in  an  ejectment,  to  be  bail,  or 
nor  bail  for  a  defendant  in  this  court  in  any  action.  And  ^aee  in  eject- 
by  a  general  rule,  ment 

It  is  ordered,  that  no  attorney  of  this,  or  any  other  Nor  attorney 
court,  shall  be  bail  in  any  action  or  suit  depending  in  or  bfe  d*1*- 
this  court,  nor  his  clerk.  R.  M.  14  Geo.  2.  See  Cow.  Rep. 
228.  Bolognex.  Vaughan. 

But  if  a  person,  who  by  the  rules  of  the  court  is  not  If  not  escep- 
permitted  to  become  bail,  shall  be  put  into  the  bail-piece,  ted* 
and  not  excepted  to,  the  plaintiff  cannot  take  an  assign- 
ment of  the  bail-bond,  and  proceed  upon  it,  as  if  no  bail 
had  been  put  in.     Ibid.  Dougl.  Rep.  46£.  n. 

Motion  to  set  aside  an  attachment  against  the  sheriff, 
for  not  bringing  in  the  body.  It  appeared  that  the  de- 
fendant's attorney  was  bail,  the  plaintiffs  attorney  treated 
this  as  a  nullity,  and  did  not  except;  the  court  set  aside 
the  attachment.  2  East.  179.  The  like  case  as  to  an  attor- 
ney's clerk  being  one  of  the  bail,  where  plaintiff  treated  it 
as  a  nullity,  and  took  an  assignment  of  the  bail-bond, 
without  entering  an  exception,  and  proceedings  were  set 
aside,  Foxall  v.  Bowerman,  ib.  The  C.  P.  hold  the  con- 
trary doctrine,  2  Black.  Rep.  1180.  IB.  $  P.  356.  2  B. 
if  P.  49.   Wallace  v.  Arrowsmith.     See  1  Taunt.  164. 

No  sheriff's  officer,  bailiff,  or  other  person  concerned  No  sheriff'! 

in  the  execution  of  process,  shall  be  permitted  to  be  bail  officer,  &c 

ahattbcbaiL 
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in  any  action  or  suit  depending  in  this  court.  R.  M.  14 
Geo.  2.  The  keeper  of  the  Poultry  Compter  was  rejected. 
Dougl.  Rep.  466.  Hawkins  v.  Magnall.  So  Marshalsea 
court  officers,  and  a  serjeant  at  mace,  though  he  be  a  Sum- 
moning officer  to  warn  juries.  1  Black.  Rep.  799.  So 
persons  convicted  of  perjury,  (and  he  may  be  asked  if 
be  has  not  stood  in  the  pillory,  4  Term  Rep.  440.)  are  ob- 
jectionable.    Rex  v.  Edwards. 

Foreigners  are  not  admitted  to  be  bail  merely  in  re* 
spect  of  property  abroad,  which  is  not  liable  to  the  pro- 
cess of  the  court,  4  Burr.  2526.;  though  it  has  been  said 
that  merely  having  no  property  in  England  is  not  of 
itself  a  sufficient  objection  without  other  auxiliary  circum- 
stances.    1  Black.  Rep.  444.  2  Black.  Rep.  957.  1323. 


When  to  put  in,  in  London  or  Middlesex. 

When  to  )put  ft  is  ordered,  that  where  any  defendant  shall  be  arrested 
yj^  m  by  the  sheriffs  of  London  or  Middlesex,  by  process  issuing 
Middlesex.       ou*  °'  **"s  court,  and  shall  give  to  such  sheriff  a  bail-bond 

for  bis  appearance  on  the  day  of  the  return  of  such  pro- 
cess, such  defendant  shall  have  leave  for  four  days  ajler 
that  return,  to  put  in  good  bail,  at  the  suit  of  the  plaintiff 
in  such  process:  and  within  that  time  all  proceedings 
upon  the  bail-bond  to  the  sheriff  shall  stay.  R.  M.  8  Ann. 

*f he  day*  how  The four  days  are  reckoned  in  this  court  exclusive :  and 
Reckoned.        if  the  last  of  the  four  days  happen  on  a  Sunday,  then  the 

defendant  has  all  Monday  to  put  in  his  bail.    2  Str.  782* 

Slredley  v.  Sturt. 

When  may  be  Bail  may  be  put  in  on  a  dies  non  juridicus.  Baddely 
put  in.  y.  Adams,  5  Term  Rep.  170.  as  this  is  done  at  the  judge's 

chambers,  or  his  bouse. 


How  to  put  in  special  Bail  by  BUI. 


bow  to  put  in      The  defendant  having  been  arrested  and  put  in  bail 
tnecial  bail  by  to  the  sheriff,  the  first  step  to  be  taken  to  get  rid  of  the 

bond  is,  to  put  in  the  bail  above;  to  do  which,  apply  for 
a  short  <?opy  of  the  writ  at  the  office  where  the  writ  was 
signed,  or  at  the  sheriff's  office,  together  with  the  sum 
sworn  to,  for  that  will  be  wanted  in  the  future  stage  of 
the  business.  Then  get  a  special  bail-piece  at  the  sta- 
tioner's, stamp  2s.  6*d.  insert  the  name  of  the  county  the 
same  as  that  in  which  the  writ  issued  j  and  the  bail  ar* 
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to  be  two  housekeepers^  who  can  justify  in  double  the 
sum  sworn  to,  after  payment  of  all  their  debts.(d) 

The  act  of  25  Geo.  3.  c.  80.  enacts,  that  every  attorney,  Memorandum 
at  the  time  of  putting  in  bail,  shall  deposit  in  the  hands  of  to  be  deliver* 
the  judge's  clerk  the  memorandum  or  minute  of  bis  war-  f*  on  ^Jjjjjjff 
rant  to  defend,    stamped  with  a  5s.  stamp,    which  the  |£  ^^judge'g 
judge's  clerk  is  to  receive  gratis;  who  is  to  deliver  over  clerk. 
the  same  to  the  proper  officer.    Sect.  25. 

In  an  action  against  husband  and  wife,  the  husband  alone  Husband  and 
is  liable  to  be  arrested,  and  shall  not  be  discharged  until  w^* 
he  have  put  in  bail  for  himself  and  wife,  1  Vent.  49. 
— If  the  wife  be  arrested  by  mesne  process,  she  shall  be 
discharged  on  common  bail,  whether  she  be  arrested 
singly  or  jointly  with  her  husband.  Cro.  Jac.  445.  I  Lev. 
216. 

A  feme  covert  was  discharged  out  of  custody,  because  $&&  covert 
«he  was  arrested  without  her  husband,  though  the  writ 
was  sued  against  both,  and  non  est  inventus  returned  as 
to  the  husband ;  Edwards  v.  Rourke  and  wife,  1  Term 
Hep.  486;  for  a  feme  covert  has  no  property  of  her  own ; 
and  if  it  were  permitted  to  arrest  her,  she  might  be  im- 
prisoned for  life.     Per  Ashhurst,  J. 

See  the  case  of  Marshal  v.   Mutton,  where  it  is  now  Feme  covert 
tieid,  that  a  feme  covert  cannot  contract,  and  be  sued  as  cannot  be 
m  feme  sole,  even  though  she  be  living  apart  from   her  ^?^afeni€ 
husband,  having  a  separate  maintenance  secured  to  her       ' 
by  deed.    8  Term  Hep.  545. 

In  the  Court  of  King's  Bench. 

Middlesex  }  K.  F.  is  retained  to  defend  by  C.  D.  as  his  The  form  of 
to  wit.      $"     attorney,  at  the  suit  of  A.  B.  the  memor- 

Entered  or  filed  of  record,  3  E.  F.  defendant's  attorn  ey;  warrant  to 
this  day  of        in  the  /     (if  by  an  agent  add)  by  M.  defend. 

67th  year  of  King  Geo.  3.  3     his  agent. 

If  time  should  be  wanted  to  put  in  bail,  a  summons  'How  to  obtain 
may  be  obtained  for  that  purpose,    and   the  judge  will  Jj"J  to  Put  * 
grant  it  on  terms  of  putting  plaintiff  in  same  state    he 
would  have  been,  had  the  bail  been  put  in  in  time,    and 
half  an  hour's  attendance  is  sufficient. 


(a)  By  rule  M.  51  Geo.  3.  in  bailable  causes  for  any 
sum  exceeding  10001.  it  shall  be  sufficient  for  the  bail 
above  to  justify  in  10001.  beyond  the  snra  sworn  to. 


1?0 
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Special  bail- 
piece,  «s.  «<L 
stamp. 


Term,  in  the  57th  year 

of  the  reign  of  king  Geo.  IK. 
(a)  Law  and  Markham. 

Middlesex  y^C.  D.  i6  delivered  to  bail 
to  wit*     S     on  a  cepi  corpus 

to 
E.  F.  of,  &c. 

and 
G.  H.  of,  &c. 
I •  K.  attorney,  >  At  the  suit  of 

oath  for  £     S  A.  B. 

Taken    and    acknowledged 
conditionally  at  my  cham- 
bers    in     Serjeaut's-inn, 
Chancery-lane,  this 
day  of  1817,  before 


I 


me 


Recognizance 
of  bail  by  bill. 


« 


it 


« 


Take  the  bail,  and  bail-piece,  to  one  of  the  judge's 
chambers  in  Serjeant's  Inn,  Chancery  Lane,  and  the  clerk 
will  take  the  recognizance  as  follows : 

"  You  do  jointly  and  severally  undertake,  that  if  C. 
D.(&)  shall  be  condemned  in  this  action,  at  the  suit  of 
A.  B.  he  shall  satisfy  the  costs  and  condemnation  mo- 
ney, or  render  himself  to  the  custody  of  the  marshal 
of  the  Maxshaisea,  or  you  will  do  it  for  him. 
"  Are  you  content  ?" 

Pay  the  clerk  4s.  in  term-time,  in  vacation  5s.  ;  as  soon 
as  you  have  done  this,  give  notice  in  writing  of  the  bail 
being  put  in,  to  the  plaintiff's  attorney,  pursuant  to  the 
following  rule : 

Rule  respect-        Every  attorney  of  this  court,  who  shall  put  in  any 
ing  notice.       special  bail  before  any  justice  of  this  court,  de  bene  esse, 
upon  a  cepi  corpus,  shall  give  notice  thereof  without  de* 
lay  to  the  plaintiff  or  his  attorney,  R.  M.  16  Car.  2.  . 


(a)  The  bail  are  not  regularly  nut  in  unless  the  name 
of  the  proper  county  be  inserted,  smith  v.  Millar,  7  Term 
Rep.  96. 

(ft)  If  in  a  joint  action  against  two  recognizance  of  bail 
be  drawn  up  by  mistake  against  one  only,  and  the  plain- 
tiff after  two  writs  of  sci.fa.  against  the  bail,  and  nihil 
returned  to  them,  sign  judgment  against  the  bail,  and  take 
out  execution,  the  counsel  will  set  aside  the  judgment  and 
execution  for  irregularity.  HoUv.  Frank,  and  another, 
1  Maule  and  Selw.  1 99. 
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A.  B.  plaintiff, 
tn  the  King's  Bench.  and 

CD.  defendant. 

Take  notice,  that  special  bail  was  this  day  put  in  (if  by  Notice  of  haSL 
original   say,   "  put    in    with    the   filacer,")     for    the 
defendant  in   this  cause,    before  the  Honourable    Mr. 
Justice  -(a)  at  his  chambers  in  Serjeant's  Inn,  Chan" 

-eery- Lane,  London;  and  the  names  and  addresses  of  such 
bail,  G.  H.  of  and  J.  K.  of  Dated  the 

day  of  , 1817. 

Yours,  &c. 
L.  M.  Attorney  for  the  defen- 
dant, Inner  Temple.  - 
To  Mr.  A*  B.  Attorney  for  the  plaintiff. 

If  they  are  the  same  as  are  bail  to  the  sheriff,  then  you 
add, "  and  they  are  the  same  as  are  bail  to  the  sheriff." 

This  notice  must  be  served  not  later  than  ten  at  night. 
Rule,  Mich.  41  Geo.  S.  1  East.  132. 

Notice  of  bail  on  an  arrest,  ought  to  be  not  only  by  a  Notice,  what 
note  given  of  the  parties  names  who  are  to  be  bail,  but lt  °"$ht  to 
also  with  truth,  and  certainty,  their  addition;  trade  and  °°n  m* 
place  of  abode,  that  so  they  may  be  more  easily  inquired 
after  by  the  plaintiff,  or  his  attorney.     1 1  Mod.  2.     Also 
it  is  necessary  to  entitle  the  cause,  and  name  the  street 
they  live  in,  for  the  parish  has  been  held  too  wide  a  de- 
signation.    Loft.  12,  194,   187,  281.     A  notice  given  in 
the  name  of  one  of  the  plaintiffs  only,  where  there  are  joint 
plaintiffs,  bad.   Ibid.  231. 

Of  excepting  to  the  Sail. 

Where  bail  are  put  in,  in  due  time,  an  exception  must 
first  be  entered  (and  notice  given)  before  the  rule  to  bring 
in  the  body ;  and  the  court  said,  that  there  is  no  difference 
in  this  respect  between  the  original,  and  added  bail.  Bex 
x.  Sheriff  of  Middlesex,  8  Term  Rep.  258.  Therefore  If  dissatisfied 
if  the  plaintiff  be  dissatisfied  with  the  bail  above,  and  they  ^^  **®* 
be  not  the  same  as  are  bail  to  the  sheriff,  he  must  except 
against  them  within  twenty  days  after  notice  given,  other- 
wise such  exception  is  void,  pursuant  to  the  following 
rule: 

It  is  ordered,  that  no  exception  to  special  bail  put  in  Exception  to 
before  any  justice  of  this  court  shall  be  made  for  the  fu-  b<^>J^j1tn 
ture  "  after  twenty  days  notice  given"  of  such  bail  being  J^ty  a*-, 
put  in,  according  to  tbe  course  of  this  court;  and  excep-  after  notice  of 

{a)  The  judge  before  whom  put  in,  and  place  where 
put  in. 
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txon  after  that  time  made,  shall  be  void  and  of  no  force. 
R.  M.  8  Ann. 
Exception  to        Exception  must  be  in  writing  entered  in  the  judge's 
™"  books  before  whom  the  bail  was  taken;  and  the  entry 

in  the  judge's  book  is  thus,  "  I  except  against  these  bail. 
"  G.  H.  plaintiff's  attorney."  And  the  notice  to  the  defen- 
dant's attorney  will  be,  naming  the  cause,  "  I  have  ex- 
"  cepted  against  the  bail  put  in  for  the  defendant  in  this 
"  cause." 

"  G.  H.  plaintiffs  attorney." 

11  To  Mr.  C.  D.  attorney  for  the  defendant" 

When  to  jus-  That  in  every  action  in  this  court,  where  special  bail 
thy  after  ex-  jg  pUt  in,  and  an  exception  entered  against  the  said  bail, 
ception.  an(j  no/t*ce  0f  guch  exception  is  given  in  writing  to  the  de- 

fendant's attorney,  the  defendant  shall  procure  his  said 
bail  to  justify  (if  the  notice  be  given  in  term  time)  in  four 
day8  after  suchnotice  ;  or  shall  add  other  bail  who  shall 
Vacation.  justify  within  the  said  four  days ;  but  if  such  exception 
be  entered  in  vacation  time,  and  notice  thereof  be  given 
in  like  manner,  the  bail  put  in,  or  other  additional  bail, 
shall  justify  on  the  first  day  of  the  subsequent  term.  R. 
E.  5  Geo.  2. 

If  bail  above  be  put  in,  and  exception  entered  in  the 
vacation,  notice  of  justification  for  the  first  day  of  the 
next  term  must  be  given  within  four  days  after  such  excep- 
tion.   9  East  434. 
No  exception       ft  jg  no  exception  to  bail,  until  the  plaintiff  give  notice 
unless  notice   ^  ihe  exception%    Oldham  and  an.  v.  BurreU,  7  Term 
*"**•  Rep.  26. 

Qf  justifying  Bail. 

After  the  plaintiff's  attorney  has  entered  his  exception, 
end  given  notice  thereof  to  the  defendant's  attorney,  the 
bail  (to  discharge  the  bond)  must  personally  appear  in 
court  within  the  time  limited  by  the  rules  thereof,  and 
justify  themselves  (in  case  they  do  not  mean  to  render 
the  defendant,  which  they  may  do  pursuant  to  the  rule, 
Trin.  33  Geo.  3.)  (a)  and  the  .plaintiff  way  oppose  them 
by  his  counsel ;  if  it  appear  they  are  insufficient,  the  court 
will  reject  them,  and  leave  the  plaintiff  at  liberty  to  pro- 
ceed upon  the  bail-bond,  or  against  the  sheriff. 

By  rule,  Mich.  51  Geo.  3.  it  is  ordered  that  jrom 
henceforth  in  bailable  causes  for  any  sum  exceeding  10001. 

(a)  This  rule  extends  to  the  case  of  the  sheriff.  8  Term 
Rep.  529. 
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it  shall  be  sufficient  for  the  bail  above  to  justify  in  10001. 
beyond  the  sum  sworn  to.     13  East.  62. 

If  the  same  bail  are  to  justify,  as  have  been  put  in,  and  If  same  bail 
notice  given  thereof,  one  day's  notice  is  sufficient  for  the  Ju8t*fy- 
justification,  and  such  notice  may   be  given   on  Friday 
for  Saturday,  or  on  Saturday  for  Monday;  the  form  of 
such  notice  mil  be  as  follows: 

A.  B.  plaintiff, 

and 
CD.  defendant. 
In  the  King's  Bench. 

Take  notice,  that  the  bail  already  put  in  for  the  defen*  Notice,  histi- 
daot  in  this  cause,  and  of  whom  you  have  had  notice,  ficatX<!^ 
will  on  next  justify  themselves  in  open  court,  8ame 

Westminster-holly  in  the  county  of  Middlesex,  as  good 
and  sufficient  for  the  said  defendant.     Dated  this 
day  of  1817. 

Yours,  Ac. 
J.  K.  attorney  for  the  defendant 
To  Mr.  C  H.  attorney  for  the  plaintiff. 

If  the  time  allowed  for  justifying  expire  in  a  day  in  As  to  notice, 
term,  which  happens  to  be  Midsummer  day,  or  any  other 
holiday  when  the  court  does  not  sit,  the  notice  of  justi- 
fication should  be  for  the  day  they  ought  to  justify,  to 
prevent  an  assignment  of  the  bail-bond ;  and  the  bail 
may  justify  the  next  day,  as  a  matter  of  course.  Master 
fbrster,  T.  45  Geo.  3. 

A  rule  was  made  for  the  justification  of  bail  in  Trin.  Bail  to  attend 
Term,  35  Geo.  3.  before  10  in  the  morning.      And  now  jp  court  ba- 
by rule,  Hil.  46  Geo.  3.  It  is  ordered,  that  in  future  that  Jj£Lm  ™* 
rule  be  strictly  attended  to.    So  that  the  bail  must  now      TWD^* 
be  at  Westminster-hall  before  10.     And  if  there  be  a  jus- 
tification by  affidavit,  the  motion  must  be  made  before  10. 

If  default  be  made  in  putting  in  bail  in  time,  they  must 
justify  though  not  excepted  to,  or  assignment  of  bail-bond 
may  be  taken.    7  East.  607. 

If  the  bail  do  not  justify  within  the  time  limited  by  When  bail  an 
the  rule,  and  no  further  time  is  given  by  the  court,  they  out  of  court. 
are  out  of  court     Nor  can  they  justify  after  the   rule 
upon  the  sheriff  to  bring  in  the  body  is  expired,  without 
leave  of  the  court  Loft,  72.  187.  Per  Cur.  M.  25  Geo.  3. 
T.  24  Geo.  3. 

This  court  (JJ.  7  Gvo.  3.  in  Smith  v.  Trinder)  where  Three  bail  jus* 
the  bail  were  to  justify  in  40001.  suffered  one  bail  to  jus-  tffied,  Loft, 
tify  in  40001  aad  two  other  in  20001.  each.  SelUm>  169.      **& 
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May  pray  a         Sometimes  it  bo  happens  that  one  of  the  bail  cannot 

further  day.     attend,  or  that  there   be  some  objection  to  hinder  the 

justification ;  in  that  case,  you  may  justify  the  one,  and 

pray  two  days  further  time  to  put  in,  and  Justify  another 

in  the  room  of  the  one  rejected. 

Of  adding  fresh  Bail,  af id  justifying. 

One  of  the  By  stat.  57  Geo.  3.  c.  1 1.  it  is  enacted,  That  it  shall  be 

judges  may      lawful  for  any  one  of  the  judges  of  the  court  of  King's 

ad^ffand      Bench  at  Westminster,  when  occasion  shall  so  require, 

justifying  sne-  *°  s^  aPart  from  the  other  judges  of  the  same  court,  in 

cial  bajL  some  place  in  or  near  to  Westminster-hall  for  the  business 

of  adding  and  justifying  special  bail  in  causes  depending 

in  the  same  court,  whilst  others  of  the  judges  of  the  same 

court  are  at.  the  same  time  proceeding  in  the  dispatch  of 

the  other  business  of  the  same  court  in  bank,  in  its  usual 

place  of  sitting  for  that  purpose  in  Westminster-hall,  and 

that  the  proceedings  so  had  by  and  before  such  one  of  the 

judges  so  sitting  apart  for  those  purposes  shall  be  as  good 

and  effectual  in  the  law  to  all  intents  and  purposes  as  if  the 

same  were  had  before  the  court  assembled  and   sitting  as 

usual  in  its  ordinary  place  of  sitting  in  Westminster-hall. 

Of  adding  H  the  bail  already  put  in,  do  not  mean  to  justify,  then 

fresh  bail,  you  may  add  two  more  to  those  already  put  in  on  the 
bail-piece,  and  give  notice  of  justifying  them  on  the  same 
day;  but  such  notice  must  be  given  two  days  exclusive  of 
such  justification;  as  for  instance,  exception  is  entered 
against  the  bail  on  the  19th  of  April:  notice  is  given  to 
justify  the  23d,  you  must  deliver  such  notice  on  the  21st. 
So  that  the  notice  is  exclusive  of  one  day,  and  inclusive 
the  other:  Monday  for  Wednesday  is  good;  Saturday  for 
Monday  will  not  do  for  added  bail,  as  Sunday  is  reckoned 
no  day  for  this  purpose;  Friday  for  Monday  is  good. 

In  the  King's  Bench. 

5  A.  B.  plaintiff, 
and 
C.  D.  defendant 

Notice  of  add*      Take  notice,  that  A.M.  of  and  6.  D.  of 

inland  jus-     will,  on  next,  add  themselves  to  the  bail  already  put 

tifying.  jn  for  the  defendant  in  this  cause ;  and  at  the  same  time, 

will  justify  themselves  in  open  court,   Westminster-hall 

in  the  county  of  Middlesex,  as  good  and  sufficient  bail 

for  the  said  defendant.    Dated  the  day  of         1817. 

Yours,  &c. 

J.  K.  attorney  for  defendant 

••    ,      ,    ,  To  Mr.  G.  H.  attorney  for  plaintiff. 

May  be  added 

in  the  treasury      These  may  be  added  the  same  morning  you  justify  in 

chamber.         court ;  pay  2s.  each  name,  but  mind  and  have  the  bail- 
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piece  in  court  to  give  the  master ;  therefore  on  the  pre* 
ceding  evening  get  it  of  the  judge's  clerk,  or  he  will  attend 
with  and  deliver  it  to  the  master;  pay  him  2s.  6d. 

You  may  put  in  bail,  and  justify  at  the  same  time  by  May  put  in 
giving  notice  for  that  purpose,  two  days  exclusive  of  the  and  justify 
day;  which  is  done  as  follows ;  fill  up  a  bail  piece,  take  it  bail  °"  *** 
to  the  judge's  clerk,  who  will  take  the  recognizance ;  pay  same  ay* 
4s.  and  2s.  6d.  for  delivering  it  to  the  master  in  order  to 
justify;  have  affidavit  of  service  of  notice  ready,  which 
give  to  counsel  to  move. 

If  you  add  only  one  person  to  the  bail  already  put  in, 
and  he  with  one  of  the  other  justifies,  then  your  notice 
will  be  as  follows : 

A.  B..  plaintiff, 
In  the  King's  Bench.  and 

C.  D.  defendant. 

Take  notice,  that  E.  F.  of,  Ac.  will  on  next  Notice  of  add- 

add  himself  to  the  bail  already  put  in  for  the  defendant  ing  one  and 
in  this  cause,  and  that  he,  together  with  J.  J.  one  of  the  bail  justifying, 
already  put  in    for  the  said  defendant,    and  of  whom 
you  have  had  notice,    will  at   the   same   time   justiTy  . 
themselves  in  open  court  Westminster-hall,  in  the  county 
of  Middlesex,  as  good  and  sufficient  bail  for  the  said  '• 
defendant.  Dated  this  day  of  1817. 

Yours,  &c. 

J.  K.  Attorney  for  defendant.  • 
To  Mr.  G.  H.  Attorney  for  plaintiff. 

If  bail  do  not  justify  pursuant  to  the  first  notice,  the  If  they  do  not 
court  before  they  permit  them  to  justify  ou  the  second  J"8*^  JTftL 
notice,  will  make  the  defendant  pay  the  costs  (if  any)  of  U^Jj^ 
the  first  intended  opposition. 

How  to  justify  in  Court 
In  the  evening  bespeak  the  bail-piece  at  the  judge's  How  to  justify 
chambers,  and  the  clerk  will  deliver  it  to  the  master  in  in  court, 
court;  pay  2s.  6d.  Get  an  affidavit  of  the  service  of  such 
notice  sworn,  and  on  the  back  indorse  the  names  of  the 
plaintiff  and  defendant,  with  the  counsel's  name,  "  to 
move  to  justify  the  within  bail,"  give  it  to  the  counsel 
with  10s.  6d.   and  he   will  move  it ;  take   your  bail  in 
court  to  the  master ;  the  officer  swears  them,  and  the 
master  asks  if  "  they  are  worth  double  the  sum  sworn 
"  to,  (a)  after  payment  of  all  their  debts,"    for  which 
pay  the  officer  9s. ;  in  the  evening  go  to  the  clerk  of  the 

(a)  If  under  10001.  If  more  than  that,  they  are  worth 
10001.- above  the  sum  sworn  to.  See  rule,  ante  H)9.  n.  (a). 
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Rule  far  al- 
lowance of 
the  bail  must 
be  drawn  up, 
or  an  attach- 
ment may  be 
bad  against 
the  sheriff 


Rule  for  the 
allowance  of 
hail 


Affidavit  of 
service  of  no- 
tice of  justifi- 
cation. 


Plaintiff's  at- 
torney may 
consent. 


rules,  and  he  will  draw  up  the  rule  for  the  allowance  of 
the  bail;  pay  7s.  serve  copy  on  plaintiff's  attorney 
afterwards ;  get  the  bail-piece  of  the  master's  clerk,  and 
file  it  with  Messrs.  Protest  and  Chambre. 

Bail  was  put  in  and  justified,  but  the  rule  for  the  al- 
lowance of  it  was  not  served,  bail  was  opposed,  and  an 
attachment  against  the  sheriff  was  obtained  for  not  bring- 
ing in  the  body.  Motion  to  set  it  aside.  Lord  Kenyan. 
Bail  is  not  regularly  put  in  till  the  allowance  of  it  be 
served,  and  it  is  of  importance  that  all  the  steps  prescrib- 
ed by  the  practice  of  the  court  should  be  followed :  if 
we  were  to  suffer  this  exception  to  prevail,  it  would  ena* 
ble  the  defendant's  attorney  to  put  into  his  pocket  those 
duties  which  belong  to  the  revenue. .  The  King  v.  Sheriff 
of  Middlesex ;  4  Term  Rep.  403.  Rule  discharged. 

A.  B.     }  Upon  reading  the  affidavit  of  A.  B*.  it  is  order* 

v.      >  edy  that  the  bail  put  in  for  the  defendant  in  this 

C.  D.    3   cause,  who  have  this  day  justified  themselves 

in  court,  be  allowed,  and  the  bail-piece  filed  on  the  mo* 

tion  of  Mr.  

By  the  court, 

N.  B.  The  bail-piece  is  given  to  the  master  at  the  time 
of  the  justification  in  court,  who  takes  it  to  his  office, 
the  defendant's  attorney  should  get  same  from  the  mas- 
ter's clerk,  and  file  it  with  Messrs.  Provost  and  Chambre 
within  20  days :  but  if  the  defendant  is  in  custody  at  the 
time  of  the  justification,  they  will  not  sign  the  superse- 
deas, for  his  discharge,  until  it  be  filed  with  them ;  in 
that  case,  file  it  forthwith. 

In  the  King's  Bench. 

C  A.  B.  plaintiff, 
Between                    <  and 

C  C.  D.  defendant 

J.  C.  clerk  to  E.  H.  of,  &c.  attorney  for  the  defen- 
dant in  this  cause,  maketh  oath  and  saith,  that  he  did  the 
day  of  instant,   personally  serve  J.   K.  the 

plaintiffs  attorney,  with  a  true  copy  of  the  notice,  here- 
unto annexed.  J.  C. 

Sworn,  &c. 

If  you  serve  the  servant  of  plaintiffs  attorney  or  clerk, 
say, "  Served  Mr.  J.  K.  the  plaintiff's  attorney  in  this 
"  cause,  with  a  true  copy  of  the  notice  hereto  annexed, 

by  delivering  the  same  to  the  clerk  or  servant  of  the 

said  J.  K.at  his  house  or  chambers." 

In  order  to  save  this  trouble  and  expence,  where  the 
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attorney  certifies  the  bail  are  good  to  plaintiff's  attorney, 
and  he  can  rely  on  his  word,  this  mode  of  justification  is 
dispensed  with ;  and  the  bail  are  taken  to  a  judge's  cham- 
bers to  justify  by  consent;  pay  2s. 

Bail  pot  in  by  one  attorney  for  the  defendant,  and  no-  Bail  put  in  by 
tice  for  justification  given  by  a  new  attorney,  not  allowed  one  attorney, 
by  the  court;  the  bail  shall  not  be  permitted  to  justify  ;  T^0*™* 
and  the  master  certified,  that  by  the  established  practice,  other  not  **** 
a  party  cannot  change  his  attorney  without  leave  of  the  good/  without 
court,  or  a  judge's  order.  Dougl.  Rep.  217.  Macpherson  leave  of  court* 
v.  Robinson.  2  Black.  Rep.  1323.  Kaye  v.  De  Mattos. 
8.  P. 

If  one  person  be  excepted  to  as  bail,  and  another  added,  If  one  be  ex- 
the  name  of  the  former  may,  when  so  added  and  justified,  cepted  to,  and 
with  leave  of  the  court,  be  struck  out  of  the  bail-piece  at  ™other  •*** 
any  time  before  scire  facias.  Sayer*s  Rep,  58.     And  pro- 
ceedings as    to  him  may  be  staid   after   scire  facias 
brought,  ibid.  909.  till  then  he  is  not  exonerated.  1  Black. 
Rep.  46*. 

One  of  the  bail  had  not  justified,  and  a  motion  was  Exoneretur 
made  to  stay  proceedings  against  him,  which  was  grant-  n^nc  P™ 
«d;  but  his  name  still  remained  on  the  bail-piece,   after     nc* 
two  sci.fa.'s  and  nihils  returned,  an  exoneretur  was 
ordered  to  be  entered  nunc  pro  tunc.  Humphry  v.  Leite, 
4  Burr.  2107. 

Mr.  J.  Yates  said,  where  a  bail  had  not  justified,  he  Must  apply  fat 
atnst  apply  in  proper  time,  to  have  his  name  struck  out  P10!*5*  tune- 
of  the  bail-piece :    and  in    Wilkinson  v.  Lomax  it  was 
said,  it  was  time  enough  for  him  to  apply  when  he  first 
finds  himself  attacked.    Ibid. 


In  Jones  v.  Tubby  1  Wils.  337.  the  court  said,  as  he  If  excepted  to. 
was  excepted  to  and  refused  to  justify,  he  might  reason- 
ably think  he  was  no  longer  bail,  therefore  application 
qfCtt  an  insolvency  of  one  of  the  bail,  was  held  time 
enough? 

Mr.  John  Calendar*  a  merchant,  came  to  justify  as  As  tobail  jua- 
bail ;  the  sum  he  was  required  to  justify  in  was  90001.  and  j^^E^L 
he  regularly  justified  in  that  sum  inclusive  of  his  landed  S^perty 
property  in  Jamaica.  He  was  objected  to  on  account  of  abroad. 
the  including  his  landed   property  in  Jamaica.    The 
court  thought  the  objection  a  good  one;   because  big 
landed  property  in  Jamaica  is  not  liable  to  the  process 
at  this  court.  Boddy  v.  Leytand,  4  Burr.  2 St 6.   Contra 
1  Block.  Rep.  444* 
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Bail  was  allowed  to  justify  in  respect  of  property 
consisting  partly  of  cash,  and  partly  of  a  freehold  house 
at  Gibraltar.  jBeardmore  and  others  y.  Phillip*,  4  Maule 
and  Selw.  173. 

A  native  of  Engtand  was  allowed  to  justify  as  bail 
in  respect  of  property  partly  in  England,  and  partly 
abroad.  Graham  v.  Anderson,  4  Maule  and  Selw.  371. 

Of  opposing  the  Bail. 

Apposing  bail,  Generally,  bail  are  opposed  on  several  grounds,  as  that 
on  what  one  of  them  is  an  attorney,  an  attorney's  clerk,  sheriff's 

gIfflbe8 ^"T.  °®cer>  keeper  of  a  prison,  Marshalsea  court  officer, 
ed  or  not.eC  serjeant  at  mace,  summoning  officer  to  warn  juries,  an 
R.  M.  14  Geo.  outlawed  person,  or  one  convicted  of  perjury ;  or  that 
9.  Cowp.  828.  there  is  some  mistake  in  the  notice  to  justify ;  namely, 
DougL  150.  that  it  should  have  been  given  two  days  previous,  instead 
Black  799  of  one;  that  the  bail  have  assumed  names  that  are  either 
4  Term  Rep.  feigned  or  belong  to  other  persons;  for  the  punishment 
410.  of  such  bail,  vide  21  Jac.  1 .  c.  26.  s.  2. 4  &  5  W.  &  M.c.  4. 

4  Burr.  «526.  8. 4.  1  Str.  384.  But  the  court  will  not  vacate  the  pro- 
ceedings against  the  party  personated,  until  the  offender 
be  convicted;  1  Vent.  301.  nor  can  a  conviction  taker 
place,  until  the  bail-piece  be  filed,  2  Sid.  90,  that  they 
are  not  house-keepers:  if  they  be,  the  rent  paid  is  imma- 
terial, though  under  101.  Loft.  148.;  nor  is  it  necessary 
they  should  have  been  assessed  to  the  poor's-rate,  ibid. 
328.  Not  being  worth  double  the  sum  sworn  to,  after 
payment  of  all  their  debts.  Under  this  head  may  be 
ranked  bankrupts,  who  have  not  obtained  their  certifi- 
cates; or  such  as  have  been  twice  bankrupts,  and  not 
Said  15s.  in  the  pound,  Mountain  v.  Wilkins,  M.  24  Geo. 
.  after  the  expiration  of  the  rule  to  bring  in  the  bodf). 
Loft.  438.  Higway  v.  Tyers,  M.  20  Geo.  3,  and  bail 
have  been  rejected,  who  did  not  know  the  defendant, 
M.  26  Geo.  3,  cited  Tidd,  6  Ed.  268.  or  had  been  bail 
before,  but  did  not  know  in  how  many  actions,  or  for  what 
sums.  Loft.  72,  194.  But  it  seems  that  the  circumstances 
of  not  knowing  the  defendant,  being  only  a  mark  of  sus- 
picion, may  be  explained  away.  Tidd.  6  Ed.  268. 
Lastly, foreigners  are  not  admitted  to  justify.  See  4  Burr. 
2526.  Loft  34.  147.  contra  1  Black.  444.  and  2  Black. 
1323 ;  nor  persons  whose  property  is  out  of  the'  jurisdic- 
tion of  the  court,  as  in  Jamaica. 

If  bail  do  not  Where  the  bail  do  not  attend,  or  are  not  permitted  to 
attend,  how  to  jUgtify,  on  account  of  a  defect  in  .tb«  notice  of  bail,  or 
■BW"™*  justification,  the  court  will  in  general  allow  tbem  furttarf 
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time.  Loft.  72.  187.  But  where  they  are  rejected  on  ac- 
count of  some  personal  insufficiency,  the  court  will  not 
allow  further  time  to  add  and  justify  others,  until  an 
affidavit  of  facts  in  alleging  some  excuse  in  the  bail  not 
having  attended,  b£  made  according  to  the  following  rule. 

Ordered,  that  in  all  cases  where  motion  is  made  for  Order  respect- 
giving  further  time  to  justify  bail,  it  must  be  supported  ing  further 
by  an  affidavit  of  the  special  facts,  alledgefd  in  excuse  S86^^1^" 
of  the  bail  not  attending  at  the  time  mentioned  in  the  no-  ^^ 
tice  of  justification  of  such  bail.    Gr  in  case  further  time 
be  given  upon  suggestion  of  counsel,  then  the  bail  shall 
not  be  permitted  afterwards  to  justify,  unless  at  such 
given  time,  such  an  affidavit  be  produced  as  hereinbefore 
is  described.  R.  M.  36  Geo.  8.    But  bail  may  render  in 
discharge   of  themselves,    on  the  day  the  rule  expires, 
before  justification.     Rule,  T.  33  Geo.  3.  5  Term  Rep. 
368  (a). 

In  the  King's  Bench. 

A.  fi.  plaintiff, 

and 
C.  D.  defendant. 

J.  S.  of,  &c.  clerk  to  Mr.  J.  K.  attorney  for  the  plaintiff  Affidavit  to 
in  this  cause,  maketh  oath  and  saith,  that  Mr.  L.  M.  at-  OPE"*  baiL 
torney  for  the  defendant  in  this  cause,  having  served  the 
said  J.  K.  with  notice  of  justifying  bail  in  this  action, 
he  this  deponent,  by  the  order  and  directions  of  the  said 
S.  K.  inquired  into  the  sufficiency  of  the  bail  intended  to 
be  justified  for  the  said  defendant,  and  saith  that  G.  H« 
one  of  the  said  bail,  hath  been  a  bankrupt,  and  bath 
not  yet  obtained  his  certificate,  as  he  this  deponent  hath 
been  informed,  and  verily  believes. 

J.  &•  • 
Sworn,  Ac. 

Allowance  of  Bail. 

When  the  bail  are  allowed,  a  rule  or  order  of  allow-  How  to  pro- 
ance  should  be  drawn  up  with  the  clerk  of  the  rules,  <*ed  after  . 
and  a  copy  of  it  served  on  the  plaintiffs  attorney,  even  ^wance 
though  he  has  opposed   their  justification,  4  Term  Rep. 
493.  after  which  the  bail-piece  should  be  obtained  from 


(a)  If  bail  are  opposed  by  affidavit,  the  affidavit  must 
first  be  put  in  and  read,  before  the  bail  be  asked  any 
questions.  E.  T.  1800. 

"     "   "  V    9 
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the  judge's  chambers,  and  filed  with  the  master.  This 
should  be  regularly  done,  the  same  term  in  which  they 
are  allowed,  B.  Hit  1650.  Reg.  8.  And  in  filing  the 
bail9  it  should  be  observed,  that  every  bail  taken  btfvrt 
the  continuance  day  is  a  bail,  and  to  be  filed  of  the 
preceding  term ;  and  every  bail  taken  after  the  con- 
tinuance day,  is  a  bail,  and  to  be  filed  of  the  subsequent 
term,  R.  E.  5  Geo.  2.  Reg.  1.  R.  E.  11  W.  3.  Reg.  2. 
2  Sir.  1215.  1  East.  406.  But  where  new  bail  are  added  to 
other  bail  taken  on  or  before  the  continuance  day,  and 
ilew  bail  shall  be  taken  and  filed  as  of  that  term  in  which 
the  first  bail  was  put  in,  R.  E.  5  Geo.  2.  Reg.  1,6.  If  bail 
has  been  improperly  allowed,  the  court  will  set  aside 
the  rule  for  allowance,  on  payment  of  the  costs  of  the 
justification.  Bosanquet  v.  Simpson,  E.  42  Geo.  3. 
1  Taunt.  119.  S.  P. 

Rule  for  the     A.  B.   i  Upon  reading  the  affidavit  of  G.  H.  it  is  ordered 

allowance  of        v.      C  that  the  bail  put  in  for  the  defendant  in  this 

.  CD.)   cause,  who  have  this  day  justified  themselves 

in  court,  be  allowed,  and  (if  by  bill)  the  bail-piece  filed 

upon  the  motion  of  Mr.  

By  the  court. 

OF  PUTTING  IN  BAIL  IN   THE  COUNTRY,    AND   TRANS- 
MITTING IT. 

Before  the  stat  4  W.  &  M.  c.  4.  8.  I.  special  bail  could 
only  have  been  put  in  before  a  judge  in  town.  But  this 
practice  being  found  productive  of  great  expence  and 
inconvenience,  it  was  enacted  by  the  above  stat  that 
the  chief  justice  and  other  the  justices  of  the  court  of 
King's  Bench  for  the  time  being,  or  any  two  of  them, 
whereof  the  chief  justice  for  the  time  being  to  be  one, 
and  the  chief  justice  of  the  court  of  Common  Pleas,  and 
other  the  justices  there  for  the  time  being,  or  any  two  of 
"  them,  whereof  the  chief  justice  of  the  same  court  to 
1  c  be  one,  shall  or  may  by  any  one  or  more  commission(a) 
"  or  commissions  under  the  several  seals  of  the  said  re- 
"  spective  courts  from  time  to  time,  as  need  shall  require, 
"  empower  such  and  so  many  persons  other  than  com- 
"  mon  attoqiies  and  solicitors,  as  they  shall  think  fit 
"  and  necessary,  in  all  and  every  the  several  shires  and 
"  counties  within  the  kingdom  of  England,  dominion  of 


(a)  This  commission  is  subject  to  a  stamp  duty  of  10s. 
by  stat  65  Geo.  3.  c.  184.    Schsd.  Part  2.  «.  3. 
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Wale*,  and  town  of  Berwickttpon  Tweed,  to  take  and  re- 
ceive all  and  every  such  recognizance  or  recognizances 
of  bail  or  bails,  as  any  person  or  persons  shall  be  willing 
or  desirous  to  acknowledge  or  make  before  any  of 
the  persons  so  empowered  in  any  action  or  suit,  de- 
pending in  the  said  respective  courts,  in  such  manner 
and  form  or  by  such  recognizance  or  bail-piece,  as  the 
justices  of  the  said  respective  courts,  have  used  to 
fake  the  same,  which  said  recognizance  or  recogni- 
sances of  bail,  or  bail-piece,  so  taken  as  aforesaid, 
**  shall  be  transmitted  to  some  or  one  of  the  justices  of 
"  the  said  respective  courts,  who  upon  affidavit  made 

*  of  the  due  taking  of  the  recognizance  of  such  bail  or 
**  bail-piece  by  some  credible  person  present  at  the  taking 
"  thereof,  shall  receive  the  same,  upon  the  payment  of 
"  usual  fees  ;  which  recognizance  of  bail  or  bail-piece  so 
"  taken  and  transmitted  shall  be  of  the  like  effect  as  if 
**  the  same  were  taken  de  bene  esse  before  any  of  the  said 
44  justices." 

By  the  same  stat  s.  2.  "  the  justices  of  the  said  courts 
"  shall  make  such  rules  and  orders  for  the  justifying  of 
"  such  bails,  and  making  of  the  same  absolute,  as  to 
"  them  shall  seem  meet ;  so  as  the  cognizor  or  cognizors 
of  such  bail  or  bails  be  not  compelled  to  appear  in  per- 
son in  the  said  courts,  to  justify  him  or  themselves ;  but 
the  same  may,  and  is  thereby  directed  to  be  determined 
by  affidavit  or  affidavits  duly  taken  before  the  said 
commissioners,  who  are  thereby  empowered  and  re- 
quired to  take  the  same,  and  also  to  examine  the  sure- 
"  ties  upon  oath  touching  the  value  of  their  respective 
"  estates,  unless  the  cognizor  or  cognizors  of  such  bail, 
"  do  live  within  the  cities  of  London  and  Westminster  or 

*  within  ten  miles  thereof.  And  any  judge  of  assize  in 
his  circuit  shall  and  may  receive  all  and  every  recog- 
nizance or  recognizances  of  bail  or  bails  as  any  person 

u  shall  be  willing  and  desirous  to  make  and  acknowledge 
«*  before  him ;  which  being  transmitted  in  like  maaner, 
"  shall  without  oath  be  received  in  manner  as  aforesaid, 
"  upon  payment  of  the  usual  fees/'  Sect.  3. 

By  rule,  8  G.  3,  it  is  ordered,  that  all  bails  taken  by  any  BaD-piece 
commissioner  within  forty  miles  distant  from  London  and  when  to  be 
Westminster ,  shall  be  transmitted  to  the  chief  justice,  or  transmitted. 
one  of  the  justices,  within  eight  days  after  the  caption  ; 
above  the  distance  of  forty  miles  within  fifteen  days  after 
caption,   unless  all  of  them  be  in  their   circuits,   and 
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Book  to  be 
kept. 


Plaintiff  to 
except  within 
SO  days. 


Affidavit  of 
caption. 

What  to  con- 
tain* 


Six  days  to 
put  in  bail  in 
the  country. 


Note  on  the 
above  rule. 


then  as  soon  as  any  one  of  them  shall  be  returned  t* 
chambers. 

That  the  commissioner  is  to  keep  a  book  for  entering 
the  names  of  such  bail  taken,  and  the  plaintiffs,  as  in  the 
bail-piece,  with  the  name  of  the  defendant's  attorney,  and 
the  time  of  taking. 

That  the  plaintiff's  attorney  may  apply  to  the  commis- 
sioners book  for  the  names,  and  if  insufficient,  may  except 
against  them  within  twenty  days  after  transmitted,  and 
notice  to  plaintiff's  attorney  of  the  caption :  and  in  that 
case,  defendant  must  either  put  in  better  bail,  or  the  cog-r 
nizors  of  such  bails  must  justify  themselves  in  court,  either 
by  affidavit  taken  before  such  commissioner  that  took 
the  bail,  or  by  oath  made  in  court,  or  before  one  of  the 
judges  of  the  said  court. 

The  affidavit  of  the  caption  shall  be  made  before  one  of 
the  judges,  or  some  person  who  shall  have  power  to  take 
affidavits  in  causes  depending  in  this  court 

Affidavit  to  be,  that  they  are  housekeepers,  respec- 
tively worth  so  much  (mentioning  the  sum  they  are  bail 
for)  after  all  their  debts  are  paid,  or  exclusive  of  all  debts 
or  demands  due  from  them  to  any  person  or  persons  what- 
soever. N.  on  said  rule. 

In  case  of  arrest  of  any  defendant  in  any  county  of  this 
kingdom  (except  London  or  Middlesex,)  by  process  issuing 
out  of  this  court,  such  defendant  shall  have  leave  for  six 
days  to  put  in  good  bail,  after  the  return  of  such  process, 
without  any  prosecution  whatsoever  to  be  made  in  the 
meantime  on  the  bail-bond  to  the  sheriff.  R.  M.  8 
Ann, 

Notwithstanding  the  rule,  8  W.  S.  I  conceive  the  bail- 
piece  must  actually  be  filed  with  one  of  the  judges,  on 
the  6th  day  after  the  return  of  the  writ,  or  the  bond  may 
be  assigned,  pursuant  to  the  stat.  4  4f  5  Ann.  c.  19.  and 
notice  given,  if  the  proceeding  be  by  bill ;  but  if  the  bail 
be  taken  before  the  return  of  the  writ,  and  in  vacation 
time,  then  the  days  of  transmission  may  be  attended  to. 
Notice  should  be  given  of  the  bail-piece  being  filed,  with 
the  affidavit  of  the  caption  to  the  plaintiff's  attorney.  No 
affidavit  is  necessary  uppn  the  transmission,  as  the  clerk 
keeps  the  bail-piece,  and  enters  same  in  the  judge's  book 
on  his  return  to  town. 
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How  to  put  in  Bail  before  a  Commissioner. 

In  ease  the  bail  be  put  in  before  a  judge  of  assize,  then  If  put  in  be- 
fill  up  the  bail-piece  on  a  2s.  6d.  stamp   parchment.  f°re  « judge 
Take  it  with  the  bail  to  a  commissioner  of  the  court,  who  Ho^toput 
will  take  the  recognizance^  for  which  you  pay  2s.  only  ;  -m  ^^  ^ 
and  it  is  usual  to  nave  an  affidavit  engrossed  on  2s.  6d.  before  whom 
stamp-paper,  of  the  due  taking  the  bail  before  such  com-  to  be  sworn, 
missioner,  to  which  is  annexed  the  bail-piece,  and  sworn 
before  a  commissioner  for  taking  affidavits,  but  not  the 
person  authorized  to  take  such  bail.    - 

term year  of  the  reign  of  king  Geo.  3d.      Special  bail- 

*  °  *    °  piece  before  a 

■  to  wit.  C.  D.  of,  &c.   is  to  be  delivered  to  bail  commwsioner. 

pn  a  cepi  corpus  to 

E.  F.  of 

and 
G.  H.  of 
Oath  1.  at  the  suit  of  A.  B. 

L.  M.  attorney  for  defepdant. 
Taken  and  acknowledged  conditionally 
the         day  of .  before  me 

one  of  the  commissioners. 

A.  B.  plaintiff. 
In  the  King's  Bench.  and 

C.  D.  defendant. 

T.  J.  of,  Ac.    maketh  oath  and    saith,  That  the  re-  Affidavit  of 
cognizance  of  the  bail  or  bail-piece  hereunto  annexed,  j|ue  ^dng 
was  duly  acknowledged  by  J.  B.  of,  &c.   and  J.  R.    of,  SSStai 
&c.  before  E.  F.  Esq.  the  commissioner,  who  took  the 
same  in  this  deponent's  presence,  the  day  of 

last  past. 

Sworn,  Sfc.  T.  J. 

Also  it  is  usual  for  the  attorney  in  the  country  to  send 
to  his  agent,  at  the  same  time,  an  affidavit  of  justification. 

A.  B.  plaintiff, 
In  the  King's  Bench.  and 

C.  D.  defendant. 

J.  B.  of,  &c.  and  J.  R.  of,  &c.  bail  for  the  defendant  Affidavit  of 
in  this  cause,  severally  make  oath   and  say:  and  first  justification, 
this  deponent  J.  B.  for  himself  saith,  That  be  is  a  house-  *■  •*  T 
keeper  in,  Ac.  aforesaid,  and  that  he  this    deponent  is 
worth  1.  and  (double  the  sum  sworn  to)  over  and 

above  what  will  pay  all  his  debts:— And  this  deponent 
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J.  R.  for  himself  saith,  that  he  is  a  housekeeper  in,  Ac, 
aforesaid,  and  is  worth  1.  over  and  above  what  will 

pay  all  his  debts.  J.  B. 

Sworn,  #c.  (a)  J.  R. 

How  to  pro-  On  receipt  of  which,  the  agent  files  the  bail-piece,  with 
cSrt  o^'the6"  *k®  warrant  or  memorandum  to  defend,  as  before  meu- 
affid&vit,  &c  tioned  in  stat.  25  Geo.  3.  c.  80.  and  the  affidavit  of  the  due 
taking  thereof,  with  one  of  the  judges  of  the  court,  for 
which  he  pays  5s.  in  term,  and  Is.  more  in  vacation,  and 
gives  notice  to  plaintiffs  agent,  and  ptt  the  same  time,  he 
usually  sends  a  copy  of  the  affidavit  of  justification. 

A.  B.  plaintiff, 
In  the  King's  Bench.  and 

C.  D.  defendant 

i 

Notice  of  ban  Take  notice,  that  the  bail-piece  in  this  cause,  with  the 
and  affidavit    affidavit  of  the  due  taking  thereof,  was  this  day  filed  with 

bdngfiledby  the  honourable  Mr,  Justice (6)  at  his  chambers 

the  judge,       jn  Serjeants- Inn,  Chancery-Lane,  London.     Dated  the 

day  of  1817. 

Yours,  ifc. 
R.  S.  agent  for  the  defendant 

To  Mr.  R.  C.  agent  for  the  plaintiff. 

N.  B.  Some  practisers  add  the  names  to  the  notice  of 
the  bail  (and  the  names  are,  &c.)  it  may  be  done  either 
way. 

Of  Exception  and  Justification. 

Exception  and  The  plaintiff's  attorney  may  except  against  them  the 
notice  of  justU  same  as  in  London  and  Middlesex,  within  twenty  days ; 
ficatI0,L  and  notice  must  be  given  of  justification  as  before,  only 

add  the  words, "  by  affidavit."  Affidavit  is  to  be  made  of 
the  service  of  the  notice  of  justification,  (the  names  and 
additions  of  the  bail  are  in  this  notice  to  be  mentioned, 
and  trades,)  which  is  to  be  sworn  before  a  judge,  or  in 
court:  then  go  to  the  judge's  clerk  with  whom  the  bail- 
piece  is  filed,  and  desire  him  to  have  it  ready  in  court  the 
day  you  mean  to  justify ;  pay  him  2s.  6d.  then  make  a 


(a)  May  be  sworn  before  the  commissioner  appointed 
to  take  bail,  but  not  before  the  commissioner,  before  whom 
the  affidavit  of  the  caption  was  sworn. 

(6)  The  judge  with  whom  the  bail-piece  is  filed. 
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brief  for  counsel,  thus,'4  Mix  v.  Doe.  Mr. — —to  move  to 
justify  the  within  bail ;  fee  10s.  6d,"  Put  the  affidavit  of 
justification  within  the  brief,  or  have  it  ready  to  give  the 
master;  pay  9s.  to  the  officers  of  the  court ;  at  night  draw- 
up  the  rule  for  the  allowance,  pay  7s.  and  serve  the  plain- 
tiffs attorney  or  agent  with  a  true  copy. 

In  town  as  well  as  country  causes,  when  the  bail  is  com-  Within  what 
pleted,  the  bail-piece  must  be  filed  within  twenty  days  timebajlyiece 
after,  by  the  attorney  who  puts  it  in,  under  the  penalty  to  **  A*** 
of  40b.  Trin.  13  Car.  2.    If  the  bail  is  justified  in  court, 
apply  to  the  master's  clerk  for  the  bail-piece;  if  justified 
at  chambers,  pay  the  clerk  Is.  and  file  it  with  Messrs. 
Provost  and  Chambre. 

The  delivery  of  a  declaration  (unless  de  bene  esse  before  To  prevent  a 
bail  put  in)  is  a  waiver  of  the  bail ;  and  if  before  bail  is  waiver  of  baB, 
justified,  it  is  an  acceptance  of  them.  But  if  the  declara- 
tion be  delivered  de  bene  esse,  then  it  is  only  conditionally, 
that  good  bail  be  put  in,  or  the  bail  already  put  in  do  jus- 
tify. See  notes  on  rule,  M.  8  Ann.  and  M.  10  Geo.  2.  Beg. 
2;  therefore  do  not  declare  in  chief,  before  bail  put  in,  or 
before  justification,  unless,  in  the  latter  case,  you  are 
justified  with  the  bail. 

Taking  an  assignment  of  the  bail-bond,  is  not  a  waiver 
of  the  exception.    Salk.  97.  1 1  East  S21.  Hill  v.  Jones. 

If  the  same  Bail  to  the  Sheriff  become  Bail  above. 

If  the  same  persons  who  are  bail  to  the  sheriff,  become  How  to  pro- 
bail  above,  and  the  plaintiff  conceiving  them  to  be  insuf-  ceedif  ihebai! 
ficient,  is  desirous  of  a  justification,  he  must  enter  his  ex-  ^™f]S^ 
ception,  and  give  notice  as  before  directed,  that  the  de-  ^^  t0 
fendant  may  justify  if  he  thinks  fit,  and  serve  the  sheriff  compel  them 
with  a  rule  to  return  the  writ  (if  this  be  not  done  previ-  to  justify, 
ously,  and  which  always  may  be  done  on  the  return  day 
of  the  writ.) 

It  if  be  already  done,  and  the  sheriff  has  returned  cepi 
corpus,  then  he  may  serve  the  sheriff  with  a  rule  to  bring 
in  the  body :  But  if  the  defendant  neglect  to  justify  his 
bail,  on  the  day  the  rule  expires,  (or  render,)  the  plaintiff 
may,  the  next  day,  move  for  an  attachment  against  the 
sheriff  for  his  contempt,  in  not  obeying  the  last  rule.  And 
so  it  will  be,  if  be  does  not  obey  the  first  rule.  Vide  title 
Proceedings  against  the  Sheriff,  in  this  case. 

Rule  to  bring  in  the  body  expired  the  21st  November,  Bafl  justifying 
1786.    No  baU  put  in- till  Saterday  the  19th.    Notice  of  «*«  ™*  *> 
such  bail,  and  to  justify,  was  given  for  the  21st,  being  J^^  iS*. 
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Monday.  Defendant  on  the  Monday  came  with  his  bail, 
and  the  notice  being  deficient  (Sunday  being  held  as  no 
day,)  defendant  prayed  time  for  two  days,  which  was 
granted ;  fresh  notice  was  given  for  the  Wednesday.  Bail 
came  to  justify,  and  was  opposed  by  Mr.  Baldwin,  who 
alleged  that  the  rule  to  bring  in  the  body  expired  on  the 
Monday  preceding,  and  that  the  two  days  granted  by  the 
rule  was  a  surprize  on  the  court.  Mr. «/.  Butter:  the  first 
notice  was  short,  and  the  rule  to  bring  in  t(ie  body  ex- 
piring on  the  Monday,  the  court  ought  not  to  have  granted 
the  rule,  for  Sunday  is  no  day.  But  if  it  had  been  for  bail 
already  put  in,  notice  on  Saturday  to  justify  Monday 
would  have  been  good.  Therefore  court  refused  to  let 
the  bail  justify.     Overton's  bail,  Mich.  T.  26  Geo,  3. 

Of  filing  the  Bail-piece. 
Bail  taken  be-      Every  bail  taken  before  or  upon  the  continuance-day 
^tinuance-    *8  a  ^a^'  ED^  to  **e  ^e(*  °^    *^e    Prece^^nB  term  \    an(* 

day,  to  be  filed  every  bail  taken  after  the  continuance-day,  is  a  bail,  and 

of  the  preced*  to  be  filed  of  the  subsequent  term,  and  not  otherwise ; 

ing  term.         but  where  new  bail  are  added  to  the  other  bail  taken  on 

or  before  the  continuance-day,  in  such  case  the  new  bail 

shall  be  taken  and  filed  as  of  that  term  in  which  the  bail 

was  first  put  in.     N.on  R.  E.  5  Geo.  2.    1  Salt.  100. 

■ 

If  no  excep-         If  no  exception  to  bail  is  made  within  proper  time,  the 

tion  to  bail,      defendant  may  make  affidavit  of  the  service  of  notice,  that 

^ttL*0  pr°"     suck  kft*'  was  Pu*  in>  upon  the  back  of  the  bail-piece  (for 

.  which  oath  no  fee  is  to  be  taken,)  and  file  the  same  with 

the  master.     It.  M.  16  Car.  2.  .        ' 

As  to  justifying  Bail  in  Vacation. 

Anydefendant  By  stat.  43  Geo.  3.  c.  46.  Sect.  6.  If  any  defendant 
in  custody  af-  shall  be  taken,  detained  or  charged  in  custody,  at  the 
to  the  return  su^  Qj  any  pergon  0n  mesne  process,  issuing  out  of  any  of 
may'k^ca-  W*  majesty's  courts  of  record  at  Westminster,  or  Dublin, 
tion  justify  and  shall  be  imprisoned  or  detained  thereon,  after  the  re- 
bail  before  one  turn  of  such  process,  such  defendant  in  vacation  time 
of  the  justices,  only,  and  upon  due  notice  thereof  given  to  the  attorney 

cha°  "Xf8"  for  the  Plaintiff  in  such  Process>  to  Put  in  and  justify  bail, 
outo?custody  before  any  one  of  the  justices  or  barons  of  the  court  out  of 
bysuperse-  which  such  process  shall  be  issued,  who  may,  if  he  shall 
deas.  think  fit,  thereupon  order  a  rule  to  issue   for  the  allow- 

ance of  such  bail,  and  may  further  order  such  defendant 
to  be  discharged  out  of  custody  by  writ  of  supersedeas, 
or  otherwise,  according  to  the  practice  of  such  court,  in 
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like  manner,  flnd  as  the  same  is  and  may  be  done,  by  ail 
order  of  court  in  term  time. 

The  mode  of  proceeding  is  by  giving  notice  of  justifi-  How  to  pro- 
cation  two  days  :  only  state  in  the  notice,  that  the  bail  <*«*• 
already  put  in,  will  justify  themselves  as  good  bail  for 
the  defendant  on  day  of  next,  at  the  cham- 

bers of  the  honorable  Mr.  Justice  ,  situate  in  Chan- 

cery-lane, London.  And  the  affidavit  of  service  of  such 
notice  must  be  produced.  The  judge  will  make  an  order 
directing  the  clerk  of  the  rules  to  draw  up  an  order  for  the 
allowance  of  such  bail ;  pay  for  rule  8s.  6d.  serve  copy  of 
same  on  plaintiffs  attorney. 

Ae  to  the  Bail  of  an  Alien. 

The  bail  in  actions  obtained  rules  against  an  alien  to  The  bail  of 
shew  cause  why  an  exoneretur  should  not  be  entered  on  an  alien  may 
the  several  bail-pieces,  the  defendant  having  been  sent  be  discharged, 
out  of  the  kingdom  under  the  alien  bill,  S3  Geo.  3.  c.  4.  JjJjjfjSL 
the  ground  of  which  was,  that  no  blame  was  imputable  Sn^om,  g^  * 
to  them  in  not  rendering  the  principal ;  it  does  not  appear  having  left  no 
in  what  stage  the  causes  were*    Lord  Kenyon:  The  bail  effects  to  an- 
only  engaged  for  the  principal  in  the  then  situation  of  the  *wer- 
parties:  but  it  is  now  become  impossible  for  them  to  ren- 
der the  principal,  and  this  impossibility  does  not  arise 
from  any  act  which  they  could  control,  but  from  an  ope- 
ration of  an  act  of  parliament    These  bail,  therefore,  to 
whom  no  fault  or  neglect  whatever  is  imputable,  ought 
not  to  suffer  in  consequence  of  an  act  which  was  passed 
for  the  benefit  of  the  public.     Aehhuret,  J.  The  plain- 
tiffs have  no  reason  to  complain  of  our   granting  these 
applications,  for  even  if  they  had  severally  proceeded  to 
judgment,  and  charged  the  defendant  in  execution,   he 
might   equally  have  been    sent  out   of  the   kingdom. 
Court  were  about  to  iqake  the  rule  absolute ;  but  Bower 
suggested,  that  they  should  require  affidavit  from  the  bail, 
that  they  had  no  effects  in  their  hands  belonging  to  de- 
fendant, out  of  which  they    could  repay  themselves  in 
the  event  of  the  several  plaintiffs  recovering,    and  that 
they  were  not  indemnified.    R.  Abs.  on  condition,  only, 
that  the  bail  produced  such  affidavit.  Merrick  v.  Voucher, 
ffampe  v.  Same,  hazard  v.  Same,  6  Term  Rep.  50. 

This  was  a  similar  application,  the  plaintiff  produced  But  if  the 
an  affidavit  "  that  defendant  bad  deposited  a  draft  for  aBen  *** Ieft 
WOOL  the  amount  of  plaintiffs  demand,   on  Drummond  Q^S;1^ 
and  Co.  the  bankers,  with  his  attorney,  who  had  indem-  ^*J 
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nifled  the  bail"  The  court  said,  that  the  disclosure  made, 

evinced  the  propriety  of  the  distinction  laid  down  in  tht 

former  determination,  and  discharged  the  rule.     Coles  v. 

De  Hayne,  6  Term  Rep.  52. 

If  they  try  the      On  the  trial  a  verdict  was  obtained  for  10001,  Motion 

******  te  exonerate  the  bail  on  payment  of  the  10001.  deposited, 

/on  affidavit  they  had  no  other  effects  in  their  bands  out 

'of  which  they  could  pay  costs:  on  shewing  cause,  it  was 

insisted,  that  as  the  bail  had  chosen  to  defend  the  action, 

with  a  view  of  taking  the  chance  of  a  verdict  in  their 

favour,  they  ought  to  pay  costs;  of  this  opinion  was  the 

court,  and  discharged  the  rule.    6  Term  Rep.  246.  S.  C. 

Ifhe  be  sent        The  defendant  having  been  sent  out  of  the  kingdom 

of^Jbaa?  under  the  alien  bil1'  after  a  bail'bond  Siven>  but  before 
bond  to  be  de-  re^urn  °f  ^e  wr^>  ^e  court  ordered*  that  the  bail-bond 
Kvered  up.      be  delivered  up  to  be  cancelled.    Postellr.  Williams, 

7  TermRep.bll. 
The  court  will  The  defendant  being  in  custody  of  a  messenger  under 
not  grant  hab.  ^  order  of  the  secretary  of  state,  for  the  purpose  of  be- 
c^n°of^l  *"*■«*  out  of  the  kingdom  by  virtue  of  the  aKen  act, 
to  bring  up  48  Geo.  9.  c.  155.  the  court  refused  to  issue  an  habeas 
the  defendant  corpus,  on  the  application  of  his  bail,  to  bring  him  up, 
in  custody  of  that  they  might  render  him  in  their  own  discharge,  on 

SiaT^rnuAt  account  °'  *e  pablic  inconvenience  and  of  the  probable 
mdlernimui  risk  of  his  passage,  which  had  been  taken  in  a  ship  rm- 
their  own  dig-  mediately  about  to  sail  to  his  destined  port.  And  they 
charge.  also  refused  while  he  was  still  in  the    kingdom,   and 

And  they  re-  might  possibly  be  set  at  large  again,  to  enter  an  exone- 
fused  to  enter  fetur  on  the  bail-piece;  but  they  said  they  would  remem- 
*ne^n^^ur  ber  the  situation  of  the  bail  if  any  proceedings  were 
pieces  "  taken  against  them  in  the  mean  time,  whenever  the  mat- 
ter was  properly  brought  before  the  court  again.  19  East. 
457.     Folkein  v.  Critico. 

If  ^rartsd*        **ut  tb*s  court  frftated  to  order  an  exoneretur  to  be  en- 
whilst  defen-  *ere<^  on  *be  bail-piece,  on  the  ground  that  the  debt  was 
dant  was  in  a  contracted  while  the  defendant  was  resident  in  a  foreign 
foreign  coun-  country,  and  before  he  became  a  bankrupt  by  the  laws 
ft7'  hR\J?em    °'  tbat  country»  though  he  had  obtained  his  certificate 
cameabank-  ^ere.     Ifc  appeared  that  the  plaintiff  was  resident  in  this 
rupt,  no  exo-    country  at  the  time  of  die  bankruptcy.  Pedder  v.  At*  Mas* 
Deration.         ter,  8  Term  Rep.  609.  Had  they  both  lived  at  Hamburgh, 
it  would  have  appeared  that  where  there  is  a  discharge 
by  the  law  of  one  country,  it  will  be  a  discharge  in  ano- 
ther.. See  Co.  Bankrupt  Law,  615.  4  Ed. 

As  to  exonerating  bail,  and  rendering,  vide  title  Pro- 
,    ceedings  against  Bail. 


*AIL-ftON0,  tS9 


BAIL-BOND.(a) 


The  bond  must  be  made  to  the  sheriff  b y  his  name  of  At  to  making 
office,  and  he  must  therein  be  named  sheriff,  and  it  must  *b*  ***"*• 
be  conditioned  for  the  appearance  of  the  party  at  the  re- 
turn of  the  writ,  2  Saund.  60.  in  not.  and  for  nothing 
else.  Bail-bonds  need  not  pursue  the  very  words  of  the 
writ:  if  according  to  the  design  it  is  sufficient.  Str.  1 155. 
I  T.  B.  240.  2  Saund.  60,  61.  in  notis. 

An  agreement  in  writing  to  put  in  good  bail  on  mesne  Astoaname* 
process  at  the  return  of  the  writ,  or  surrender  the  body,  or  ment  of  third 
pay  debt  and  costs,  made  by  a  third  person  with  the  she-  person  to  put 
riff's  bailiff,  in  consideration  of  his  discharging  the  defen- mWL 
dant,  was  held  void.  1  T.  R.  418.    But  the  undertaking  Attorneys 
of  an  attorney  may  be  enforced.     Id.  ibid.  undertaking. 

Proceedings  thereon. 

At  common  law,  the  mode  of  redress  which  the  plain-  At  common 
tiff  had  for  the  not  putting  in,  or  perfecting  his  bail  was,  **^*^ww 
to  proceed  against  the  sheriff  by  amercement,  or  to  have  J^^f  bail 
obtained  the  bond  from  bim,  to  sue  the  bail  in  his  name,  2otput  in. 
which  actions  the  sheriff  might  have  released. 

To  remedy  this  inconvenience  the  slat.  4  and  5  Ann.  How  by  stat 
c  16.  enacts,  That  the  sheriff,  at  the  request  and  cost  of  the  sheriff  at 
the  plaintiff,  or  his  lawful  attorney,  shall  assign  to  the  ^f  "gj"^ 
plaintiff  the  bail-bond  by  indorsing  the  same,  and  attest-  ^aiin  the 
ing  it  under  his  hand  and  seal  in  the  presence  of  two  or  bond. 
more  credible  witnesses;    which  may  be  done  without 
any  stamp,  provided  the  assignment  so  indorsed  be  duly 
stamped  before  any  action  brought  thereon  ;  and  if  for- 
feited, the  plaintiff  m*y,  after  such  assignment,  bring  an 
action  thereupon  in  his  own  name  ;  and  the  court  may,  Court  may  by 
by  rule,  give  such  relief  to  the  plaintiff  and  defendant  "^  reK«ve- 
in  the  original  action,  and  to  the  bail  upon  the  bail-bond, 
as  is  agreeable  to  justice  and  reason,  and  that  rule  shall 
have  the  nature  and  effect  of  a  defeasance  to  such  bail- 
bond. 

The  statute  points  out  three  things  for  consideration,  Statute  points 

namely, — 1.  The  assignment  of  the  bond; — 2.  The  ac-  out  three 

things. 

— ^— W^ ■— —— — — ^— — —  »■■■■■  I  I         ■  I  I  I  ^ 

(a)  As  to  the  bail-bond  in  general,  see  Office  of  Sheriff, 
3  Edi  12. ;'  and  for  form  and  assignment  of,  id.  417 — 8. 
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tion  against  the  principal  and  bail ; — 3.  Tie  equitable  in- 
terference of  the  court  in  giving  relief. 

If  plaintiff  If  the  plaintiff  has  ruled  the  sheriff  to  return  his  writ, 

rides  sheriff  to  and  the  sheriff  fil&s  his  return  eepi  corpus,  he  is  at  liberty 
return  the        to  take  the  assignment  of  the  bond,  or  proceed  against 

^'"^rtrf the  8keriff  hJ the  rule  to  brins in  the  bodv-  (a) 

bond.  In  case  the  plaintiff  has  accepted  the  assignment  of  the 

If  he  accepts  said  bond,  he  cannot  then  proceed  to  rule  the  sheriff  to 
assignment,     return  the  writ  (unless  the  bond  be  void.')  1  Wilson,  228* 

Ladbrook  v.  Stone. 

When  an  Assignment  may  be  taken. 

Bonds  ats.  By  stat.  48  Geo.  3.  c.  3.  bail-bonds   taken    where  tfce 

the  king.         person  is  arrested  at  the  suit  of  the  king  may  be  assign- 
ed to  the  king. 

5b£  ^^  «f  *n  ^ondton  or  Middlesex,  n6  bail-bond  can  be  put  in 
S^n^Lon-  suit  until  four  Jda.ys  after  the  return  of  the  writ.  And 
don"  and  Mid-  within  that  time  all  proceedings  upon  the  bail-bond  to 
dlesex.  the  sheriff  shall  stay.  R.  M.  8  Anne. 

In  any  other  In  any  other  county  (or  city)  the  defendant  shall  have 
«wnty  or  leave  six  days  to  put  in  good  bail,  without  any  prosecn- 
city,  six  dafrs.  ^on  whatsoever  to  be  made  in  the  mean  time  on  the  bail-' 

•    bond  to  the  sheriff.     Ibid. The  four  and  six  days  are 

Sunday.  reckoned  exclusive.  If  either  ihefourthorsutth  day  falls 

on  a  Sunday,  the  defendant  has  the  Monday  following  to 
put  in  bail,  and  the  bond  cannot  be  put  in  suit  until 
Tuesday.  2  Str.  914, 782.  Bullock  v.  Lincoln. 

jf  rule  be  to  In  case  a  rule  be  obtained  to'  set  aside  the  proceedings 
letasidethe    for  irregularity,  on  the  insufficiency  of  the  affidavit  to 

iorhTenilarity  ^°^  *°  ^a^»  anc*  a"  proceedings  in  the  itoean  time  to 

tod  proceed-    stay,  the  defendant  has  the  same  time  to  put  in  bail  after 

bigs  to  stay,    the  rule  is  discharged,  as  he  had  before  the  motion  made, 

4  Term  Rep.  176.  Swayrie  v.  Crammond,  the  proceedings 

being  totally  suspended  by  an  act  of  the  court. 

•(Taking  the  ^he  taking  an  assignment  of  the  bail-bond  is  a  volun- 

Ik^isTVo?  tary  act  of  the  plaintiff,  therefore  he,  should  be  well  satis- 
luntary  act.     fed  of  the  responsibility  of  the  bail,  for  by  making  his 


(a)  And  now  when  he  has  ruled  the  sheriff  to  bring  in 
the  body,  before  the  motion  for  an  attachment,  he  may 
take  the  bond.  Mf.  J.  Grose  determined  this  point, 
Mich.  Vac.  1807;  but  by  this  he  releases  the  sheriff. 
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faction  to  take  the  bond,. be  thereby  discharges  the 
sheriff,  and  cannot 'afterwards  resort  to  him  either  to 
return  the  writ,  or  bring  in  the  body.  1  Wils.  223.  SaUc. 
9&.  Lord  Ray.  722. 

If  the  bail  above  is  not  duly  put  in,  or  if  put  in  and  when  bond  is 
fexcepted  to,  they  do  not  justify  within  the  time  limited  forfeited, 
by  the  rules  of  the  court,  the  bond  is  forfeited ;  and  the  ^lt^[may 
plaintiff  may  take  an  assignment  of  it,  or  proceed  against  ^^^^nt- 
the  sheriff  at  his  election.     If  the  action  be  in  Middlesex,  ~°*         m 
apply  to  the  under  sheriff  at  his  office  in  Bedford-street,  ^l^SSi 
Bedford-row ;  if  in  London,  at  the  secondaries  office,  57,  m  town. 
Coleman-street,  for  the  assignment  of  the  bond  ;   either 
of  whom  will,  by  indorsement  on  the* back  of  the  bond, 
Assign  it  to  the  plaintiff.     Pay  5s. 

But  if  the  writ   be  directed   to  the  sheriff  of  Surrey,  Surrey,  Essex, 
Essex,  or  Kent,  then  apply  to  the  sheriffs  agents  in  town.  and  ^ent 

In  any  other  county,  apply  to  the  under  sheriff,  who  Other  coun- 
sends  the  same  to  his  agent;  the  usual  charge  is  6s.  8d.      ****- 

The  sheriff  may  assign  the  bond  in  any  county.     1  Str.  Afl"fni^glt 
727.  Gregeon  v.  Heather.  Ld.  Ray.  1455.  Fortesc.  366.    **  "^^ 

An  exception  was  taken  on  the  16th  June,  and  the  If  the  4th  day 
bail  not  having  justified  pursuant  to  notice  on  the  20th,  WPf^V 
(being  the  last  day  of  Trinity-term)  the  plaintiff  took  an  JJ  ^^m    • 
assignment  of  the  bail-bond  on  that  day,  after  the  rising  mJgt  justify 
of  the  court:  the  court  held  it  regular,  and  said  this  case  that  day,  or  - 
is  distinguishable  from  the  general  case  where  the  plain-  bond  may  be 
tiff  cannot  take  such  assignment  before  the  expiration  of  assigned. 
the  fourth  day.    Dent  v.  Weston,  8  Term  Rep.  4.   Wilson 
v.  Leece,  S.  P.  stated  by  the  master.  Ibid. 

A  bail-bond  may  be  assigned  before  it  is  forfeited,  but  Bond  mar  be 
it  cannot  be  put  in  suit  until  after  forfeiture.    See  Barnes,  assigned  be- 
77.  fore  it  is  for* 

feited. 

Of  the  Action  on  the  Bond. 

I  hare  already  stated  that  no  action  can  be  brought  Bond  to  be 
on  the  bond  unless  the  same  be  forfeited ;  nor  can  any  stamped, 
writ  be  sued  out  by  the  plaintiff  until  the  assignment  of 
such  bond  is  stamped  with  a  proper  stamp,  namely,  a 
stamp  of  2s.  6d.  For  which  purpose  you  tire  to  take 
the  bond  to  the  Stamp-office,  and  the  clerk  writes  over 
the  assignment  in  red  ink,  the  day  of  thfc  month  and  year 
when  stampt 

It  is  to  be  observed  that  neither  the  principal,  or  bail  Not  to  be  held 

to  special  bail. 
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Writ  to  be 
sued  out  in 
same  court 
where  the  ori- 
ginal action  is. 


The  reason. 


If  the  sheriff 
bring  action. 


How  plaintiff 
to  be  styled  in 
action  on 
bond. 

May  be  sued 
by  executor. 


are  to  be  held  to  special  bail,  in  this  action,  for  that  would 
occasion  bail  ad  infinitum* 

When  the  assignment  is  stamped,  you  then  sue  out 
one  or  more  writs  against  the  principal  and  bail,  in  the 
same  court  where  the  original  writ  against  the  defendant 
issued,  for  that  court  only  hath  jurisdiction  and  cogni- 
zance of  the  action.  Walton  v.  Benty  3  Burr.  1923. 
8  Term  Rep.  653.  Donnaty  v.  Barclay.  S.  P.  So  if  a 
bail-bond  be  given  in  a  court  of  the  county  palatine.— 
Chesterton  v.  Middlehurst,  1  Burr.  642. 

* 

The  reason  for  this  is  founded  on  the  construction  of 
the  act  of  parliament,  because  the  court  is  empowered 
to  give  a  general  relief  to  both  parties  in  the  original 
action,  on  equitable  terms,  which  no  other  court  can 
properly  do,  as  they  cannot  judge  of  the  merits.  Black. 
Rep.  289.  3  Wilson,  348. 

But  if  the  sheriff  bring  an  action  himself  on  the  bail- 
bond,  he  may  bring  it  in  a  different  court  than  that  in 
which  the  original  action  was.  1  H.  Black*  Rep.  63  L 
Newman  v.  Baker. 

The  plaintiff  in  the  action  on  the  bail-bond  assigned,  is 
generally  named  assignee  of  the  sheriff.  And  it  seems  he 
may  lay  the  venue  in  any  county.  Str.  727.  Ld.  Raff. 
1456.  Gregsonv.  Heather. 

And  if  the  bond  be  assigned,  and  plaintiff  afterward* 
die,  it  may  be  sued  by  his  executor.  Pract.  Reg.  68. 
Nott  v.  Stevens. 


General  rule 
as  to  staying 
proceedings. 


The  terms. 


Terms  on  which  the  Proceedings  on  Bond  will  be  stayed. 

It  may  betaken  as  a  general  rule,  that  proceedings  on 
the  bail-bond  (although  regular)  will  be  stayed  in  all 
cases,  where  the  plaintiff  can  be  put  in  as  good  a  condi- 
tion as  he  would  have  been  in,  provided  the  defendant 
had  been  guilty  of  no  laches, 

The  court  in  these  cases,  will  after  the  bail  are  per- 
fected, stay  the  proceedings  in  case4*  no  trial  be  lost,  up* 
"  on  payment  of  the  costs  incurred  by  taking  the  assign- 
"  ment  of  the  bond,  to  be  taxed  by  the  master,  receiving  a 
"  declaration  in  the  original  action,  and  if  necessary  taking 
"  short  notice  of  trial  for  the  last  sittings  in  term,  or  giv- 
"  ing  judgment  of  the  term." 

.. But  wherever  the  defendant  is  guilty  of  a  neglect,  jn 

lost,  the  terms  not  perfecting  his  bail,  and  applying  to  stay  the  procecri- 


If  a  trial  be 
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ings  on  the  bond,  so  that  the  plaintiff  has  lost  a  trial,  the  which  the 
court  in  this  case  require  an  affidavit  of  merits,  and  that  court  WW* 
the  bail  consent  "  that  the  bond  shall  stand  as  a  security 
"  for  the  debt  and  costs,  if  the  plaintiff  recovers  the  origi  • 
"  nal  action-" 

Bat  if  th*  plaintiff  was  not  at  the  time  of  the  applica-  If  plaintiff  wan 
tion  made  to  stay  the  proceedings,  in  a  condition  so  as  to  not  at  time  of 
have  gone  to  trial  within  that  term,  the  court  then  will  Ss&ehiacon" 
not  impose  the  latter  terms  on  the  defendant,  but  will  dition  to  have 
order  a  stay  of  the  proceedings  on  payment  of  the  costs  gone  to  trial. 
only.  But  such  costs  must  be  immediately  on  the  taxation 
paid  to  the  plaintiff's  attorney ;  as  no  proceedings  can  be 
staid  but  on  compliance  with  the  terms  imposed  by  the 
rule. 

These   applications   in   term  time  must  be  made  by  In  term  time 
motion  in  court ;   in  vacation,    by  summons  before   a  application  to 
judge.     And  here  it  is  to  be  observed,  that  the  affidavit  ^SSon  to 
on  which  the  motion  is  to  be  made,  is  to  be  intituled  in  the  a  judge. 
original  action,  and  not  in  the  actions  against  the  bail. 


The  bail  may  now  render  the  principal  although  the  Before  jnstifr* 
~bond  be  assigned  before  any  justification ;  and  may  move  CB^a  lf  bail 
to  stay  the  proceedings  against  them  on  payment  of  the  £^ve  iJ^L 
costs.     5  Term  Rep.  534.  Meysey  v.  Carnell.  proceeding*. 

How  to  proceed. 

Whenever  the  defendant  is  guilty  of  a  neglect  in  not 
putting  in  bail  in  due  time,  by  which  the  bail-bond  be- 
comes forfeited,  the  notice  (in  case  the  party  means  to  put 
in  bail  in  order  to  stay  proceedings  on  the  bail-bond) 
should  be,  that  he  will  put  in  and  perfect  bail  on  such  a 
day,  and  in  that  case  the  plaintiff  may  oppose  the  bail  in 
court,  without  its  being  a  waiver  of  the  bail-bond.  Boldero 
t.  Gray,  Cow.  Hep.  769. 

After  default  in  not  putting  in  special  bail  in  time,  it  is  After  default 
not  sufficient  to  put  in  bail  afterwards:  they  must  be  jus-  in  not  putting 
tailed  though  not  excepted  to,  or  plaintiff  may  take  an  as-  fa  bail- 
ttgnment  of  the  bail-bond.  7  East  607.  Turner  v.  Cary 

'other*. 


Immediately  on  the  bail  being  served  with    process,  How  to  pro- 
give  notice  to  put  in  and  perfect  bail  (two  days  notice,  as  <**& 
Monday  for  Wednesday)  on  the  same  day  bail  is  perfected, 
move  the  court  to  stay  the  proceedings  (on  an  affidavit 
that  bail  are  put  in  and  justified  )  on  the  bail-bond  against 
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th*  bail  on  payment  of  costs,  add,  tbat  in  the  meaa  time 
ail  proceedings  be  staid. 

It  is  a  rule  nisi,  draw  up  the  rule  for  allowance  of  the 
bail  with  the  rule  nisi,  and  serve  them  both  together: 
then  proceed  afterwards  to  make  the  latter  rule  absolute, 
on  an  affidavit  of  service;  get  the  costs  taxed,  and  pay 
same,  otherwise  plaintiff  may  still  proceed. 

Vacation.  But  if  it  is  in  vacation  time,  then  put  in  and  perfect 

bail,  and  apply  to  a  judge  for  a  summons  te  stay  the  pro- 
ceedings against  the  bail  on  the  bond,  on  payment  of 
costs ;  if  the  judge  makes  an  order,  proceed  to  tax  the 
costs,  and  pay  same. 

Notes  of  Cases. 

The  bond  shall  Writ  was  returnable  in  Easter  term,  bail-bond  taken, 
stand  as  a  and  no  proceedings  thereon  till  October  24,  when  the  bond 
^u***y>  **•  was  assigned,  and  special  bail  was  put  in  the  next  day.  It 
proeMdinlr  on  was  *ns*ste^  ^at  plaintiff  ought  to  have  delivered  a  decla- 
the  original  ration  de  bene  esse,  and  thereby  quickened  defendant.  But 
action  for  two  the  court  held,  he  was  not  bound  so  to  do,  and  that  de* 
te™*-  fendant  was  in  the  first  fault,  whereby  plaintiff  lost  a 

trial;  so  defendant  was  forced  to  let  the  bail-bond  stand 
as  a  security.-    Sir.  1262.     Mem/man  v.  Carpenter. 

Sp^SL  *  te  Jelen Jlfflas  on  the  18th  of  July  H^a^ted 
debt  under  a  OD  a  bill  °f  Middlesex,  returnable  on  Thursday  next  after 
commission,  the  morrow  of  All  Souls,  and  gave  bond ;  he  became  a 
as  bail  was  bankrupt  before  the  return  of  the  writ,  and  the  plaintiff  the 
not  put  in  i^  of  juguct  proved  his  debt:  the  defendant  did  not 
Kecondition    Put  ^  "^  aboye>  .as  ie  ought,  four  days  after  the  return, 


~ — °      /T   •"J1"**  *  'vi)  wvwl  au  nopiguuicuv  ui  we  uuuu,  bucu  out  ana 
thou^two     8erve<J  writ  lliereoll>  **&  declared  1st  May.  Defendant  laid 
tenm  had       these  facts  before  the  court,  and  moved  to  set  aside  the 
elapsed)  was   proceedings.  Upon  shewing  cause,  it  was  alledged,  that 
held  good.       the  case  in  2  Str.  1262,  was  in  point;  and  on  the  part  of 
the  defendant  it  was  contended,  that  the  plaintiff  not  hav- 
ing delivered  a  declaration  within  two  terms,  he  was  out 
of  court,  and  therefore  ought  not  to  take  the  bond ;  and 
that  by  his  having  proved  his  debt  under  the  commission, 
ma^^tfe    he  ha*  wavedaU  proceedings.     But  the  court  held,  that 
fend.  nothing  was  a  performance  of  the  condition  of  the  bond, 

but  putting  in  bail  above,  and  discharged  the  rule.     Car* 
micwils.  Chandler. 


BAIL-BOND,  195 

Bail  were  put  in  on  the  22d  Nov.  1794;  exception  on  f**eedings 
the23d,and  the  bail  were  not  justified.— The  plaintiff  took  H [^pay! 
the  bond  on  the  7th  January,  and  on  the  21st  of  same  ment  of  costs] 
month,  the  bail  not  haying  justified,   surrendered  the  though  the 
principal.      "  Rule  why    the  proceedings  on  the  bond  ^  surrender 
"should not  be  stayed  on  payment  of  costs"— on  shewing  ^Pc^ha^ 
cause,  the  case  of  Harrison  v.  Davis,  6  Bur.  2683,  was  Jl  uIstifiedT 
cited.  Curiam.    The  practice  now  settled  is  in  favour  of 
the  present  application  on  payment  of  costs;  for  that  the  . 
plaintiff  had  the  body  of  the  defendant,  which  is  all  that 
he  could  have  had,  if  the  bail  had  justified  before  they  had 
surrendered  the  principal,  and  therefore  there  was  no 
injury  done  to  the  plaintiff.  Rule  aba.  Meysey  v.  Carnell,  * 

3  Term  Rep.  664*  6  Term  Rep.  763.  Jones  v.  Lander. 

Defendant  was  arrested  upon  a  writ  returnable  in 
Trinity  term,  1811,  and  gave  bail  to  the  sheriff.  Bail 
above  were  put  in  and  excepted  to,  but  not  further 
proceedings  were  taken  until  13th  January,  1812,  when 
an  assignment  of  the  bail-bond  was  taken ;  and  on  the 
16th  January,  a  writ  was  issued  against  the  bail  to  the 
sheriff;  on  the  21st  of  January,  the  defendant  was  surren- 
dered in  discharge  of  his  bail,  and  upon  motion  the  court 
stayed  the  proceedings  upon  the  bail-bond  upon  payment 
of  costs,  stating  that  the  plaintiff  having  the  body  of  the 
defendant,  had  got  the  greatest  security  he  could  require. 
Hil.  1812.  Anon. 

Motion  to  stay  proceedings  on  the  bail-bond  on  payment  Where  plain- 
•  of  costs,  and  the  sum  sworn  to,  (j£.  T.  1774,)  it  appeared  tiff  might  hare 
by  the  plaintiff's  affidavit,  that  he  might  have  proceeded  had  Judgment 
to  trial  the  sittings  «  after  last  Hilary  term,"  that  de-  JJggJ ^baiI 
feodant  did  not  die  "  until  after  that  time."  Cur.  held  the  are  liable  on 
practice  to  be,  that  where  the  plaintiff  might  have  had  the  bond, 
judgment  against  the  original  defendant,  the  bail  below  though  he  die. 
are  liable  for  the  whole  debt  and  costs,  and  here  he 
might  have  had  such  judgment.     Rule  discharged.  Orton 
if  al.  assignees  v.  Fineent  et  al.  bail  of  Bedford,  Cowp. 
Rep.  71. 

But  where  the  defendant  dies  before  the  plaintiff  could  If  defendant 
have  had  judgment  against  him,  if  there  has  been  no  delay  dies. 
in  putting  in  and  perfecting  bail,  the  court  will  relieve 
the  bail  on  payment  of  costs  only.  Ibid. 

•  » 

If  writ  be  returnable  at  a  day  out  of  term,  the  bail-bond  When  bond  b 
taken  on  it  is  void,  and  that  without  plea.    Str.  399.  rM> 
Mills  r.  Bond.    Therefore  may  be  set  aside  on  motion. 

It  if  sufficient  to  state  in  the  cpndition,  the  names  qf  the  What  is 

O  2  cemryto 
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8tfB*n«?°"j  P*rffc»taiidthe  tfime  and  place  of defendant *  appearance; 
ffltion  of  bond.  if  the  cau8e  of  action  be  added>  ftg  a  plea  0f  tre$pa89f  in- 

stead  of  a  plea  of  trespass  on  the  case,  such  bond  is  good. 
Owen  v.  Nail,  6  Term  i?ep.  708. 

■ 

If  Defendant  returns  into  Sheriffs  Custody. 

Bail-bondmay  if  the  party  return  into  the  sheriff's  custody,  before  the 
be  canodled  re(urn  0j  the  writ,  the  bail  bond  may  be  cancelled,  and 
turnof  writ  considered  as  if  it  had  never  been  given ;  the  great  object 
if  party  return  being  to  compel  an  appearance  at  the  return  of  the  writ: 
into  the  she-  and  whilst  in  custody  the  plaintiff  may  proceed  to  judg- 
rift's  custody.   ment  and  not  suffer  him  to  be  superseded.     The  stat  4 

Ann  only  meant,  that  the  sheriff  should  be  compelled  to 
assign  such  bail-bonds  as  were  effectual.  Stamper  t. 
Wilbourne,  7  Term  Rep.  122. 

Aftershenff  After  a  defendant  has  been  discharged  out  of  custody 
bond  he  may  uPon  a  bail-bond,  it  is  neither  in  the  power  of  the  bail  to 
choose  whe-  render  him,  nor  of  the  party  to  surrender  himself  again 
ther  he  will  or  into  the  custody  of  the  sheriff,  before  the  return  of  the 
not  accept  a    wrjt,  without  the  consent  of  the  latter  ;  he  may  rest  upon 

JSSJjL  fte  security  of  the  bail-bond,  and  insist  upon  the  bail 
performing  the  condition  of  it.  Lord  Kenyan.  Hamilton 
v.  Wilson,  1  East,  390.  See  Jones  v.  Lander,  6  Term 
Rep.  758.  1  Bos.  $  P.  325. 

If  an  attor-  ^n  attorney  gave  his  undertaking  to  the  sheriffs  offi- 
UndertaWiS?  cer> to  Sive  a  bail-bond  to  ^e  sheriff  in  due  time,  which 
to anofficer,  be  afterwards  neglected  to  do,  and  the  plaintiff  recover* 
court  will  '  ed  against  the  sheriff  for  an  escape.  It  was  held,  that 
proceed  in  a  such  an  undertaking  being  contrary  to  the  statute  of  2S 
summaryway.  ffu  g#  c  g^  ^e  court  would  not  proceed  summarily  to 

make  him  pay  the  debt  and  costs,  for  his  breach  of  faith, 
on  an  application  made  on  the  part  of  the  officer.  Sedg- 
worth  v.  Spicer,  4  East  568. 

If  principal  If  an  assignment  be  made,  and  proceedings  even  to 
die  between     judgment   and  execution   against  the  bail,    where  the 

tu^da11*  Ie"  Princ*Pal  died,  between  the  arrest  and  tlie  return  day  of 
y#        the  writ,  the  court  will  set  same  aside.     Hutchinson  ▼. 
Smith,  8  Mod.  240. 

So  after  death  So  if  the  bail-bond  be  assigned,  after  the  death  of  the 
of  defendant,  original  defendant,  the  court  will  stay  the  proceedings 
if  bond  be  as-  against  the  bail.  But  if  it  appears  that  the  plaintiff  knew 
s*n€CL  not  of  the  death  of  the  principal,  they  shall  pay  cdsts. 

Kingston  t.  Hollow  ay,  1  Com.  Dig.  492.  374. 
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If  a  defendant  be  sent  out  of  the  kingdom,  under  the  If  defendant 
alien  bill,  after  he  has  given  a  bail-bond,  and  before  the  he  ****>  «*  o( 
return  of  the  writ,  court  will  order  the  bail-bond  to  be  ^^f^11 
delivered  up  to  be  cancelled.  Posted  v.  Williams,  7  Term  ^^  before  re- 
Jtep.  617.  turn  of  writ 

According  to  the  established  practice,  if  the  principal  Bail  may  be 
be   surrendered  in  time,  but  no  regular  notice  has  been  reBev*1 
given  of  it  to  the  plaintiff,  who  thereupon  proceeds  against  j5Soceedin«s 
the  bail  on  the  bond,  the  bail  are  entitled,  of  course,  to  onthebond, 
be  relieved  upon  payment  of  all  the  costs  incurred  by  on  payment  of 
their  own  laches.     There  is  no  distinction  in  this  respect,  c08*8*  thou?J* 
whether  the  application  be  made  before  or  after  execution  J—J*!0116!- 
issued;  but  the  longer  the  delay,  the  more  costs  they  ^  sheriff's 
will  have  to  pay.    It  appeared  that  the  money  was  levied  hands.    The 
against  the  bail,  and  in  the  hands  of  the  sheriff.     The  principal  was 
rule  to  set  aside  the   proceedings  on  the  bail-bond  on  rendered  in 
payment  of  costs  made  absolute.  Lepine  if  al.  executors,  SSJ«S«m 
v.  Barratt,  8   Term  Rep.  222.  and  see  10  East,  100.  nou(*SiTen' 
POmpton,  assignee,  $c.  v.  Howell  and  another. 

If  the  Bond  be  assigned  irregularly,  how  to  proceed. 

If  the  bond  M  irregularly  assigned,  move  the  court  to  How  to  pro- 
set  the  proceedings  aside  for  irregularity,  upon  an  affidavit  <***  Jf  hrre- 
stating  the  particular  facts,  the  writ  having  issued  return-  ^JjSf  **" 
able  on,  Ac.  defendant's  arrest,  bail  being  put  in  above 
on  such  a  day,  and  notice  given,  that  the  bail  were  served 
with  writs  returnable,  &c.  and  that  the  bond  was  assign- 
ed such  ad  ay  .(a) 

If  the  court  stay  the  proceedings  on  the  bond,  the  de-  Cannot  plead 
fend  ant  is  not  at  liberty  to  plead  in  abatement,  but  in  chief, in  abatement. 
Salk.  619.     Nor  will  the  court  order  the  bond  to  be  de- 
livered up  to  be  cancelled,  on  the  ground  of  a  misnomer. 
3  Term  Rep.  572.     Salter,  qui  tarn,  v.  Shergold,  though 
be  swears  he  was  not  the  person. 

The  irregularity  may  be  in  the  writ,  as  a  bad  return,  If  irregularity 
in  the  affidavit   or  in  the  arrest,  exception  to  the  bail,  or  in  the  writ  or 
to  the  bond  itself,  or  that  it  was  put  in  suit  btfore  it  be-  ^avitJ^i 
came  forfeited :  in  either  of  these  cases  the  irregularity  ^T  *       ' 
must  be  stated  in  the  affidavit,  and  a  copy  of  the  writ 
itself,  if  that  is  complained  of,  should  be  annexed,  so  if 
the  affidavit  to  hold  to  bail. 


(a)  The  affidavit  is  to  be  intituled  in  the  original  action. 
Barlows  v.  Kaye,  4  Term  Rep.  688. 
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SHERIFF,  (d) 

Of  the  Proceedings  against  the  Sheriff  to  compel  him 
to  return  the  Writ,  and  bring  in  the  Body. 

It  appears  by  the  18  Edw.  1.  c.  89.  and  23  H.  6.  c.  10. 
that  sheriffs  of  the  different  counties  were  very  tardy  in 
returning  their  writs  in  due  time;  and  by  the  former 
statute  it  is  ordained,  "  that  a  complaint  should  be  made 
"  to  the  justices,  and  a  writ  should  go  unto  them  to 
"  inquire  whether  such  writ  was  executed  or  not ;  and  if 
"  executed,  and  not  returned,  the  demandant  should 
"  have  his  damages  awarded." 

By  the  latter,  "  if  sheriffs  return  upon  any  person, 
"  cepi  corpus,  or  redidit  se,  they  shall  have  the  bodies 
"  at  the  return  of  the  said  writ. 


u 
cc 


By  rule,  Easter,  6  Jac.  1.  "  Every  sheriff  shall,  after 
"  term,  return  into  court  all  writs,  and  in  default  expect 
"  judgment  for  contempt." 

Notwithstanding  which,  sheriffs,  bailiffs  of  liberties, 
and  their  deputies,  delayed  execution  of  process,  and 
return  thereof;  for  preventing  of  which,  a  rule  was  made 
in  Mich,  term,  1654,  whereby  the  court  ordered,  "if  it 
should  appear  that  any  such  officer  should  wilfully  de- 
lay the  execution,  or  return  of  process,  or  execution, 
or  having  levied  money,  should  detain  it  after  the  re- 
"  turn,  besides  the  ordinary  course  of  amerciament,  &c 
u  an  attachment,  &c.  should  be  as  the  case  requires." 

Special  bailiff  If  a  special  bailiff  be  appointed  on  the  nomination  of 
aPP?^te^»  the  plaintiff,  the  latter  must  take  th£  consequence  of  the 
not  return  hi*  ^  °^  ^e  f°rmer :  therefore  the  plaintiff  cannot  call  on 
writ  the  sheriff  to  return  his  writ;  if  he  should,  the  sheriff 

may  move  to  discharge  the  rule.     De  Moranda  v.  Dun- 
kin,  4  Term  Rep.  1 19. 

Responsible         But  the  sheriff  is  even  in  such  case  responsible  for  the 
v^hm^*     defendant  after  an  arrest  made  and  bond  given.     Taylor 
v.  Richardson,  8  Term  Rep.  505. 

If  the  defendant  deposit  the  sum  sworn  to  with  the 
sheriff,  without  taking  a  bail-bond,  the  court  will  not 
permit  defendant  to  file  common  bail  on  payment  of  such 


(a)  See  Office  of  Sheriff,  3  Ed.  81. 


SHERIFF.  139 

sum,  if  the  plaintiff  have  any  claim  on  him  beyond  that 
sum.     Stevenson  v.  Cameron,  8  Term  <fiep.  28. 

Ordered,  that  unless  every  sheriff  shall  return  every  ^^^^d 
writ  issuing  out  of  this  court  directed  to  him,  and  bring  bring  in  the 
into  court  the  body  of  every  defendant  taken  by  virtue  of  body  within 
such  writ,  within  "  six  days  next  after  the  service  of  a  «x  days, 
rule  of  this  court  upon  such  sheriff,  or  his  undj»r  she- 
riff," for  the  returning  any  such  writ,  or  bringing  into 
court  the  body  of  any  such  defendant,   an  attachment 
shall  issue  against  such  sheriff,  without  giving  a  day  to 
shew  cause  against  such  attachment.  R.  T.  5  &  6  Geo.  2. 

Ordered,  that  every  rule  to  be  made  for  the  sheriff  of  SherHft  of 
Middlesex  and  the  sheriffs  of  London  to  return  writs,  or  5^4?°  an<1 
to  bring  into  court  the  body  of  any  defendant,  be  made  ^u^  ^t 
for  sach  sheriff;  Ac.  to  return  such  writ,  and  bring  into  and  bring  hi 
court  the  body  of  such  defendant,  $c.  within  four  days  the  body  in 
next  after  service  thereof  four  d*a^ 

N.  B.  This  rule  made  no  alteration  as  to  other  cities, 
towns,  and  counties,  therefore  they  have  *i\r  days  as  here- 
tofore, by  J?.  T.5&6 Geo.  2. 

'   Ordered-,   that  the    custos  brevium   shall  indorse  on  Gustos  hrevi- 
every  writ,  on  what  day,  and  at  what  hour,  the  same  "**  to  n*1* 
was  filed.    R.  T.  30  Geo.  3.  3  Term  Rep.  887.  wnt* 

Ordered,  that  in  future  all  writs  shall  be  returned  to  Sheriff  to  re- 
tire sheriff  on  the  day  on  which  the  rule  for  returning  turn  the  writ 
the  same  shall  expire  ;  and  in  default  thereof,  the  plain-  wj^y?1ruje 
tiff  shall  be  at  liberty  to  move  for  an  attachment  on  the  ZnAre*.    ™ 
next  day.    R.  MP  $2  Geo.  3,  ^^ 

The  rule  to  return  the  writ  is  made  on  the  sheriff  per-  The  vote, 
emptorily  to  return  the  same,  within  the  time  specified. 
So  is  the  rule  to  bring  in  the  body  of  the  defepdapt. 

If  the  plaintiff  be  dissatisfied  with  the  bail  taken  by  How  to  com- 
tbe  sbmtt,  he  may,  upon  thej  return  day  of  the   writ,  pd  to  return 
get  a  rule  from  the  clerk  of  the  rules  to  return  the  same ;  *•  wrlt 
pay  6s.  6d.,(a)  serve  copy  on  the  deputy  secondary  (jfin> 
London,)  at  the  office,  No.  28,  Coleman-street,  London: 
it  in  Middlesex,  at  the  sheriff's  office,  on  Mr.  BurcheU; 
shew  the  original  rule  (on  which  copy  put  the  officer's 
name  who  arrested  the  defendant,)  and  at  the  expiration 
of  the  rule,  go  to  the  treasury  chamber,  Westminster-hall, 


(a)  Durham,    Chester,   Lancaster,   an^  the  Cinqve 
Forl,*y     7s. 


200 


SHERIFF. 


Rule  to 
tura  the  writ 


Affidavit  of 
service  of  the 
rule  and 
search  at  the 
custos  bre- 
vium. 


If  latitat 


If  rule 
on  the 
aiy. 


search  the  custos  brevium  there  for  the  return  of  the 
writ ;  if  the  same  is  not  returned,  then  move  for  an  attach* 
ment  against  the  sheriff  upon  this  affidavit. 

On        next  after  in  the        year  of  king  G$>.  S. 

A.  B.  3  It  is  ordered,  that  and  sheriffs  of  Lon* 

and  /  don,  shall  within  four  days(a)  next  after  notice 
C.  D.  J  of  this  rule  to  be  given  to  their  secondaries  (of 
that  sheriff  of  the  county  of  shall  within  six 

daysQd)  after  notice  of  rule  to  be  given  to  his  under  she- 
riff) peremptorily  return  the  writ  of  issued  betweeij 
the  parties.  By  tfte  Court. 

The  clerk  should,  at  the  time  of  the  service  of  the  above 
rule,  take  the  name  of  the  person  on  whom  he  served 
it  at  the  office,  to  insert  in  his  affidavit  of  the  service ; 
and  should  also  have  the  term  in  which  the  writ  is  re- 
turnable  with  him,  as  he  is  to  make  search  of  that  term, 
with  Mr.  White. 

.  A.  B.  of,  <5fc.  maketh  oath  and  smith,  that  he  did  on  the 
day  of  instant,  personally  serve  Mr.  Burchellj 

who  is,  or  acts  as  deputy  sheriff  of  the  county  of  Mid- 
dlesex, with  a  true  copy  of  the  rule  hereunto  annexed, 
and  at  the  same  time  shewed  him  the  said  original  ruk^i) 
And  this  deponent  further  saith,  that  he  did  this  morning 
search,  with  the  custosbrevium  of  this  honourable  court, 
for  the  return  of  the  bill  of  Middlesex  issued  in  this  cause, 
but  the  same  was  not  filed  with  him. 

If  it  be  a  writ  of  latitat  then  say,  for  the  return  of  the 
writ  of  latitat  issued  in  this  cause,  but  no  such  writ  was 
then  filed  there. 

A.  B.  of,  %c.  maketh  oath  and  saith,  that  he  did  on 
the  day  of  instant,    personally  serve  Mr. 

Collingwood,  who  acts  as  deputy  to  the  secondaries  of 
the  city  of  London,  at  their  office,  No.  28,  Coieman-street, 
with  a  true  copy  of  the  rule  hereunto  annexed,  (as  be- 
fore.) 


.  (a)  In  London  and  .Middlesex  it  expires  in  four  days, 
and  in  six  days  in  any  county  or  city,  2  Sound.  61,  d. 
n.  7. 


(6)  These  words  are  held  to  be 
Smithies,  3  T.  JR.  351. 


Bex  t. 
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If  the  rule  should  be  served  on  a  clerk  in  the  office,  Ifservedona 
■ay,  that  he  did  on  the  day  of  serve  derk* 

Mr.  CoMngwood,  who  acts  as  deputy  to  the  secondaries 
of  London,  at  their  office,  No.  28,  Coleman-street,  with 
a  true  copy  of  the  rule,  hereto  annexed,  by  delivering 
a  copy  of  the  said  rule  to  A.  B.  a  clerk  in  the  said  office 
of  the  said  deputy  secondary,  and  at  the  same  time 
shewed  to  him  the  said  original  rule, 

A,  B,  of,  tfc.  maketh  oath  and  saitb,  that  he  did  on  If  served  on 
the  day  of  instant,  personally  serve  p1^  sheriff 

Mr.  who  is  the  under  sheriff  of  the  county  of     m  co"11^- 

with  a  true  copy,  &c. 

If  the  sheriff  on  the  rule  returns  his  writ  cepi  corpus.  Election  of  the 
the  plaintiff  has  it  in  his  election,  in  case  no  bail  is  put  in,  Proceed  by 
in  due  time,  either  to  take  an  assignment  of  the  bond,  taking  out  the 
or  rule  the  sheriff  to  bring  in  the  body.    But  if  he  takes  second  rule  or 
the  assignment  of  the  bond,  he  discharges  the  sheriff.        the  bond. 

Am  the  object  of  this  rule  is  to  bring  the  sheriff  into  A8*!^**" 
contempt,  it  must  be  served  personally  either  on  him  or  ™^ 
his  under  sheriff.  Service  on  the  under  sheriff's  agent  in 
London  has  been  held  to  be  insufficient ;  for  as  sir  days 
are  allowed  after  the  service  of  the  rule  to  return  the  writ, 
it  might  be  impossible  to  obey  the  rule  in  distant  coun- 
ties if  service  on  the  agent  were  sufficient.  Rex  v.  Coles, 
Dougl.  420.  But  in  London,  Middlesex,  and  Surrey,  a 
service  on  the  under  sheriff's  agent  is  held  to  be  sufficient ; 
and  the  reason  assigned  is,  because  the  officers  of  the 
•gents  for  the  under  sheriffs  of  those  counties  are  considered 
as  the  officers  of  the  under  sheriff's  themselves ;  but  in 
these  cases  if  the  rule  be  served  on  the  agent  any  where 
except  at  the  office,  the  service  will  be  bad.     Id.  ib. 

If  the  rule  expire  on  the  last  day  of  the  term,  the  sheriff  When  sheriff 
is  attachable  at  the  rising  of  the  court  on  that  day,  if  no  £j?Jf  .^ 
return  be  made  before.     1 1  East,  591 .  vacation? 

Where  the  rule  expires  in  vacation,  the  sheriff  need  if  rule  ex- 
not  return  it  till  the  first  day  of  the  ensuing  term,   and  piresin  vaca- 
has  the  whole  of  that  day  to  file  his  return.  5  East.  886.  tion- 

How  to  compel  Sheriff  to  bring  in  the  Body. 

It  is  settled  that  the  rule  to  return  the  writ,  and  bring  Bulesmust 
in  the  body,  must  keep  pace  with  the  defendant's  time  to  k^P  P*« 
put  in  bail  ;(a)  therefore  if  he  has  four  days  to  put  in  bail,  jj^?8 ^ 

___  *°  Pu*  **  ^a^# 

(a)  6  Term  Rep.  479. 
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or  six  days,  the  role  to  bring  in  the  bodr  cannot  be  taken 
out  until  the  four  or  six  days  are  expired,  for  the  putting 
in  bail  above  by  the  defendant ;  but  if  the  defendant  does 
not  put  in  his  bail  in  due  time,  (according  to  the  limited 
time,)  and  the  sheriff  has  returned  his  writ  eepi  corpus; 
a  rule  to  bring  in  the  body  in  that  case,  may  be  obtained 
the  next  day  and  served. 

When  sheriff       The  sheriff  cannot  be  ruled  to  bring  in  the  body  until 
to  he  ruled,     the  time  for  putting  in  bail  has  expired.    8  East  525. 

Rex  v.  The  Sheriff  of  Middlesex. 

The  sheriff  may  be  ruled  to  bring  in  the  body  on  the 
same  day  that  he  returns  cepi  corpus,  if  the  time  for  gat- 
ing in  bail  has  expired.  The  King  v.  the  Sheriff  of 
Middlesex,  in  the  case  of  Pouch  ee  v.  Lieven. 

•If  k?H  **  pUt  Therefore  if  bail  is  put  in,  in  due  time,  the  writ  being 
m  to  due  time.  returned  cept  corpus,  first  except  against  *them,(6)  and 
serve  notice  thereof,  then  obtain  the  rule  to  bring  in  the 
body  from  the  clerk  of  the  rules ;  pay  6s.  CdL ;  serve  the 
under-sheriff  as  before  with  a  copy,  and  shew  the  origi- 
nal rule ;  if  the  bail  are  not  justified  in  due  time,  vis.  on 
the  expiration  of  the  rule,  the  next  morning,  make  affida- 
vit of  the  service  thereof,  and  move  the  court  for  an  at* 
tachment;  fee  to  counsel,  10s.  6d.  Indorse  on  the  affida- 
vit, "  to  move  for  attachment  against  the  sheriff  of 
"  Middlesex  for  not  bringing  in  the  body,  pursuant  to  the 
u  rule  annexed." 

Sheriff  to  save  The  sheriff  to  save  himself  on  receipt  of  the  rule  to 
^^"j?y  bring  in  the  body,  may  put  in  bail  for  the  defendant 
put  m  mj.  agajnst  his  consent,  and  justify  same.  For  Lee,  C.  J. 
said,  the  sheriff  must  either  bring  in  the  body,  or  justify 
good  bail  in  court,  for  the  plaintiff  is  not  concluded  by 
his  having  taken  a  bail-bond.  Wolfe  v.  CoUingwood, 
I  Wils.  262.  The  sheriff  takes  bail  at  his  peril  upon  the 
stat.  H.  6.   per  Denison,  J.     Ibid. 

bri^°the  Writ  returnable  23d  Nov.  1800,  bail  put  in  27th.  Rule 
body  beserv-  to  bring  in  the  body  was  served  28th,  so  that  the  bail 
ed  the  last  day  had  the  whole  of  the  first  day  of  next  term  to  justify.  On 
of  term,  the  that  day,  defendant  surrendered,  but  no  notice  till  8  in 
ii^rtiiV  till  the  the  evening,  and  on  the  same  day  an  attachment  issued 
first  day  of  against  the  sheriff.  The  court  were  of  opinion,  that  as 
next  term,  and  the  bail  had  the  whole  of  that  day  in  which  to  justify,  a 

an  attachment . 

day  wiD  be  set  (&)  The  bail  must  first  be  excepted  to  before  this  rate 
aside.  can  be  had ;  and  there  is  no  difference  between  the  ori- 

ginal and  added  bail.     Rex  v.   Sheriff  of  Middlesex* 
8  Term  Rep.  258. 
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surrender  of  the  defendant  on  any  part  of  that  day  justi- 
fied the  sheriff,  and  made  rule  absolute  for  setting  the 
attachment  aside.  Rex  v.  Sheriff  of  Middlesex,  8  Term 
Rep.  464. 

The  writ  of  latitat  was  returnable  the  1st  June,  26  Geo.  If  bail  be  not 
8.  in  a  country  cause,  sheriff  ruled  to  return  it  2d.;  the  put  in  m  due 
8th  he  returned  cepi  corpus,  upon  which  the  plaintiff  on  tobriMintne 
same  day  served  him  with  a  rule  to  bring  in  the  body,  bodymay 
and  on  the  15th  obtained  an  attachment;    the  court  held  issue  same 
the  proceedings  to  be  regular;  although  it  was  objected,  day  rule  to  re- 
that  the  sheriff  had  all  the  8th  to  return  the  writ,  and  turn  ***  wtit 
that  the  rule  to  bring  in  the  body  should  not  have  been  e*Pnre8" 
served  till  the  9th :  for  in  this  case,  the  time  for  putting 
in  bail  had  expired,  before  the  service  of  that  rule.    Par- 
ker v.  Wall,  M.  26  Geo.  3. 

On  the  19th  of  November,  being  the  return  day  of  the  Sheriff  ought 
writ,  a  rule  was  taken  out  to  return  it,  which  expired  not  to  be  ruled 
the  23d,  Saturday  ;  that  morning,  the  sheriff  filed  his  writ  ^^^ 
and  return  cepicorpus;  on  the  evening  of  the  same  day ,  day  after  the 
the  sheriff  was  served  with  a  rule  to  bring  in  the  body,  expiration  of 
It  also  appeared  that  on  the  23d  of  November  notice  of  the  rule  to 
bail  was  given ;  after  the  service  of  the  rule  to  bring  in  "^Jjf . 
the  body,  and  on  Monday  the  26th  they  were  excepted  JS^M^dte 
to;  on  the  26th  notice  of  other  bail  was  given  to  justify  not  obeying 
the  first  day  of  this  term,  being  Hil.  34  Geo.  3.    On  the  the  rule,  the 
last  day  of  the  last  term,  an  attachment  was  granted  for  court  will  set 
not  bringing  in  the  body:  rule  to  set  aside  the  attachment  ffS^JtT" 
for  irregularity,   on  the  ground  that  the  plaintiff  ought  jrwaffl>u>1.frY 
not  to  have  ruled  the  sheriff  to  bring  in  the  body  until  the 
24th,  the  day  after  the  expiration  of  the  rule  to  return 
the  writ.    Court  said,  the  sheriff  had  the  whole  of  the 
23d  to  return  the  writ,  and  that  of  course  he  could  not 
be  attached  for  not  obeying  the  rule,  which  ought  not  to 
have  issued*    Rule  abs.  Hutchins  v.  Hird>  6  Term  Rep. 
479. 

Special  capias  by  original,  returnable.  25th  Nov.  1801.  A  rule  to  bring 
On  the  26th  the  rule  was  served  to  return  the  writ,  the  "J^1**^ 
27th,  the  sheriff  returned  cepi  corpus;  2d  December  bail  d^rfSheV^. 
was  put  in,   being  in  due  time.     Notice  of  exception  turn  by  the  * 
given  on  the  7th  Jan.  1802,  the  rule  was  served  to  bring  sheriff  of  cepi 
in  the  body,  beariug  teste  the  27th  Nov.  being  the  day  corpus,though 
the  sheriff  returned  cepi  corpus;    23d  January  the  bail  ^^^ 
Attended  and  were  rejected,  and  notice  of  adding  and  wgnUr 
justifying  was  served  for  the  26th.  On  the  25th  an  attach-     ^ 
ment  was  granted  against  the  sheriff,  and  rule  served  on 
defendant's  attornies,  the  26th,  and  the  attachment  after- 
-wards  issued,  and  on  the  same  day  bail  were  added,  but 
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did  not  attend  to  justify.  On  27th  bait  justified,  but  no 
motion  to  set  aside  the  attachment  till  the  first  of  Feb. 
Mr.  J.  Grose,  The  question  is,  whether  the  rule  to  bring 
in  the  body,  being  served  in  vacation,  but  appearing  on 
the  face  of  it  to  be  made  before  the  return  of  the  sheriff 
of  cepi  corpus,  be  regular  ?  and  we  are  of  opinion,  that  for 
the  sake  of  congruity  upon  the  face  of  the  proceedings, 
the  rule  to  bring  in  the  body,  which  from  its  nature  ought 
not  to  be  made  till  after  the  return  of  cepi  corpus,  is  irre- 
gular, if  it  appear  upon  the  face  of  it  to  have  been  made 
before  such  return.  Rule  to  set  aside  the  attachment 
also.  The  King  v.  Sheriffs  of  London.  2  East,  211.  The 
clerk  of  the  rules  should  not  have  granted  the  second  rule 
in  vacation,  knowing  it  to  be  regular. 

Sheriff's  ball  A  sheriffs  officer  not  having  taken  a  bail-bond  oa  an 
may  take  der  arrest,  prevailed  on  two  persons  to  become  bail,  which 
fodantand  they  ^  thev  then  took  defendant  for  the  purpose 
surrenoerwm,  q{  gurreBI|trilljf  him  (the  defendant  knew  not  the  bail)  and 

two  persons  opposed  them,  and  defendant  escaped.  Lord 
Kenyon  said,  they  had  a  right  to  surrender  him.  They 
were  his  bail,  and  whether  with  or  without  consent  waj 
immaterial ;  they  had  still  the  right,  and  they  told  bun 
they  were  come  for  the  purpose  of  surrendering  him.  U 
he  resisted  them,  it  was  at  his  peril,  it  would  be  so  even 
in  the  case  of  death ;  and  had  either  of  the  bail  been 
killed,  all  the  defendants  would  have  been  guilty  of  mur- 
der. Rex  v.  Butcher  %  al.  Peake's  N.  P.  169. 

A.  B.  plaintiff, 
In  the  King's  Bench.  and 

CD.  defendant  (a) 

Rule  to  bring  next  after         in  the        year  of  king  Geo.  3. 

in  the  body.     A<  B.   i    It  is   ordered,  that  and         sheriffi  of 

v.  >  London,  shall  within  four  days  (6)  next  after 
C  D.  3  notice  of  this  rule  to  be  given  to  their  secon- 
daries (or  that  sheriff  of  the  county  of  shall 
within  six  days  (6)  next  after  notice  of  this  rule,  to  be 
given  to  his  under-sheriff)  peremptorily  bring  into  court 
the  bodv  of  the  defendant. 

By  the  Court 


(a)Tbe  affidavit  must  be  intituled  in  the  cause,  and  also 
the  court  must  be  named.  3  Term  Rep.  253.  See  title 
Affidavits. 

(6)  Four  days  in  London  and  Middlesex,  and  six 
in  any  county  or  city.    2  Saund.  61,  d.  n.  7. 
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J.  T.  clerk  to  S.  R.  of  gentleman,  attor-  Affidavit  of 

ney  for  the  plaintiff  in  this  cause,  maketh  oath  and  saith,  service  of  role 
that  he  did  on  the  day  of  instant,  per-  {^™g^*e 

aonally  serve  Mr. »with  a  true  copy  of  the  rule  here-  for  anattach- 

unto  annexed,  and  which  said  Mr. is  or  acts  as  the  ment 

deputy**  to  the  secondaries  of  the  city  of  London,  at  their  » if  in  Middle- 
office,  28,  Coleman  street,  and  at  the  same  time  shewed  sex,  say,"  Mr. 
him  the  said  original   rule ;    and  this  deponent  further  Burehel^or^ 
saith,  that  no  bail  above  has  been  put  in  for  the  said  de-  ^)UtyaheraT' 
fendant  in  this  cause.  J.  T.  0f£e  county 

Sworn,  &c.  of  Middlesex. 

The  attachment  is  a  criminal  process  directed  to'  the  Attach,  a  cri- 
coroner,  when  it  issues  against  the  present  sheriff,  or  minal  process- 
when  against  the  late  sheriff,  to  his  successor  ;  it  must  be* 
made  returnable  on  a  day  certain,  and  may  be  moved 
for  on  the  last  day  of  the  term.     1  Burr.  651.  And  until 
it  be  granted  the  proceedings  are  on  the  civil  side  of  the 
court;  at  the  foot  of  the  attachment  is  placed  the  names 
of  the  plaintiff  and  defendant ;  as  Dix  agst.  Rich.     But 
when  granted,  the  proceedings  are  on  the  crown  side, 
and  from  that  time  the  king  is  to  be  named  as  the  prose- 
cutor.    Wood  v.  Webb,  3  Term  Rep.  133.    7  Term  Rep. 
439.    And  affidavits  to  set  aside  an  attachment  (though  Affidavits  u^ 
not  issued)  in  the  course  of  a  civil  suit  must  be  intituled,  ^cSMthow 
"  The  king  against  the  party  to  be  attached,  as  against  intituled 
•«  the  sheriff  of  Middlesex?  7  Term  Rep.  439. 

In  the  evening  get  the  rule  of  the  clerk  of  the  rules 
for  the  attachment,  carry  it  to  the  crown-office ;  one  of 
the  clerks  there  makes  out  your  attachment;  pay  18s.  6d. 
N.  B.  No  one  particular  clerk  in  court  does  this,  there- 
fore the  general  rule  is,  to  take  your  own  clerk  in  court 

next  after  in  the  term,  in  the  year 

of  king  Geo.  8. 

A.  B.  3  Upon  reading  the  rule,     made  in   this  cause  **«£  **  »** 

v.     V   on  next  after  in  term  last,  ***«*«*• 

C.  D.  3  and  the  affidavit  of  £.  F.  it  is  ordered  that  a 
writ  of  attachment  issue  against  the  sheriff  of  the  county 
of  foe,  his  contempt,  in  not  bringing  into  court 

the  body  of  the  defendant,  pursuant  to  this  rule,   upon 

the  motion  of  Mr. 

By  the  Court 

Geo.  3.  Ac.    To  the  coroner  of  the  county  of  i^Lent!" 

greeting.  We  command  that  you  attach  C.  D.  Esq. 
sheriff  of  our  said  county,  So  that  you  may  have  him 
before  us,  on  •  to  answer  to  us,  for  certain  tres- 
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passes  and  contempts  by  him  lately  done  and  committed 
in  our  court  before  us ;  and  have  there  then  this  writ 
Witness,  Ac. 

Lushington. 
By  rule  of  court,  E.  F.  Clerk  in  Court. 
Affidavit  for        And  this  dep011ent  further  saith,  that  the  said  defen- 
w  here  bail  is   ^ant  did  put  in  bail  above  in  this  cause,  but  hath  not  jui- 
put  in,  but  not  tified  the  same. 

justified.  When  you  have  got  attachment  from  the  crown-office, 

How  to  pro-    make  out  bill  of  costs,  adding  the  fee  of  21.  2s.  and  2s.  6d. 

for  the  warrant,  take  same  to  the  coroners,  if  in  London, 

Mr.  Shelton,  Old  Bailey;  if  in  Middlesex,  Mr.  Unwin  of 

Shadwell,    or  Mr.  T.  Stirling,    of  ClerkenweU,   who 

*  will  grant  a  warrant  thereon. 

May  rule  the  Upon  the  return,  if  he  does  not  pay  the  money,  yon 
coroner.  may  jjave  a  ruje  for  ^m  to  return  the  writ  of  attachment, 

which  get  at  the  crown-office,  and  serve  him  with  a copy; 
if  he  does  not  return  it,  make  affidavit  thereof,  and  the 
court  on  motion  will  grant  an  attachment,  and  order  it  to 
be  directed  to  two  elisors,  being  two  or  more  persons 
named  for  that  purpose  by  the  master. 

to  support  Vlt  ^n  affidavit  *°  support  a  rule  for  an  attachment  of 
rule  for  at-  contempt,  must  state  personal  service,  and  that  the  origi- 
tachmentmurt  nal  rule  was  shewn  at  same  time.  The  King  v.  Smithies, 
•tote-  8  Term  Rep.  85 J. 

tS^eS  ra  If  the  rule  for  the  al,owance  of  the  bail  **  not  "?"** 
be  moved  for7  au  attachment  may  be  moved  for.     Rex  v.  Sheriff  <f 

Middlesex,  4  Term  Rep.  493.     Vide  title  Special  BaiL 

Plaintiff  may  The  plaintiff  may  abandon  an  attachment  obtained 
aba"hm  ***  a^ainst  the  sheriff,  and  take  an  assignment  of  the  bail- 
aganist  sheriff  bond, an<*  proceed  thereon.  Pople  and  another  v.  Hyatt, 

15  East.  215. 

When  attach-      An  attachment  against    the    sheriff,   for   not  bring- 

mentirregu-    ing  in  the  body  after  the  defendant    has  surrendered 

lar.  is  irregular,    though  the  surrender  be  not  made  until 

after  the  rule  for  bringing  in  the  body  has  expired.    Res 

v.  the  Sheriff  of  Middlesex,  in  the  case  of  Henderson 

v.  Van  Wride,  2  Maule  and  Selw.  562. 

What  court  The  court  upon  application  to  set  aside  a  regular 
requires  pre-  attachment  against  the  sheriff  for  not  bringing  in  the 
vioustoset-    body,  will  require  either  an  affidavit  of  merits,   or  that 

SKSch!"  the  aPPlication  is  made  on  tehalf  of  the  sheriff,  or  the 
meni         "    bail,    without  collusion  with,  or  indemnity    from   the 
defendant.     Rex    v.  the  Sheriff  of  Middlesex,  in  th* 
cause  of  Gee  v.  White,   3  Maule  and  Sefo.  299* 
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Such  affidavit  being  made  by  the  bail,  the  rale  was 
made  absolute. 


How  to  proceed  against  the  late  Sheriff. 

By  the  stat.  20  Geo.  2.  c.  37.  a.  2.    "  No  sheriff  shall  Sheriff  not 
f<  be  liable  to  be  called  upon  to  make  a  return  of  any  writ,  ^K*0  **  . 
u  or  process,  unless  he  be  required  so  to  do,  within  six  ^5bL^j£ 
"  months  after    the   expiration  of   his    office."      The  t0  return  hi* 
months  are  lunar  months ;  the  day  of  the  sheriff  quitting  writ 
his  office  is  to  be  reckoned  as  one,  Dougl.  463 ;  and  that 
he   cannot  be  ruled   to  return  the  writ,   after    the  six 
months,  though  requested  before.    2  Term  Rep.  1 .  Rex  v. 
Jonet. 


A  rule  was  issued  three  days  previous  to  Michaelmas  a  rule  to  re- 
term,  and  intituled  of  that  term ;  the  sheriff  did  not  obey  turn  writ  pre- 
tbe  rule ;  an  attachment  was  granted,  and  the  court  set  it  Jri?"|to  tenB 
aside  as  irregular  and  improper.  Rex  v.  Sheriff  of  Corn- 
wall,  I  Term  Rep.  552. 

The  sheriff  being  ruled  to  return  the  writ  either  does 
or  does  not  return  it  If  there  be  no  return,  it  is  a  con- 
tempt  of  the  court;  for  which  the  constant  course  of  pro- 
ceeding is  by  attachment,  whether  against  the  present 
or  late  sheriff.  For  as  to  the  late  sheriff,  he  ought  in  strict- 
ness to  have  returned  the  writ,  before  he  went  out  of 
office,  and  therefore  the  contempt  was  actually  commit- 
ted whilst  he  was  a  servant  of  the  court.  Dougl.  464. 
The  King  v.  Adderley. 

As  the  sheriff  is  not  bound  to  return  his  writ  after  he  ^?S\P^ 
has  been  six  months  out  of  office,  therefore  if  he  is  ^J^jJ^e 
out  of  office,  before  you  call  on  him  for  a  return  of  the 
writ,  you  may  within  six  months  get  a  rule  upon  him 
(naming  him  as  the  late  sheriff)  to  return  the  writ,  which 
is  to  be  served  at  the  same  office  as  before  mentioned 
if  in  London  or  Middlesex,  in  the  country  his  under-she- 
riff; and  if  be  returns  cepi  corpus,  then  in  order  to  com- 
pel him  to  bring  in  the  body,  you  may  have  a  rule  for 
that  purpose. 

It  is  ordered,  that  from  and  after  the  last  day  of  this  Rule  that  late 
term,  where  any  sheriff   before  his  going  out  of  office  fSF*.*^ 
shall  arrest  any  defendant,  and  cepi  corpus  shall  be  re-  SK!  * 
turned,  he  shall  and  may  within  the  time  allowed  bylaw,  rule. 
be  called  upon  to  bring  in  the  body,  by  a  rule  for  that 
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purpose,  notwithstanding  he  may  be  out  of  office  before 
such  rule  shall  be  granted.    R.  T.  31  Geo.  3.  (a) 

If  baS  not  jus-  If  the  bail  be  not  justified  in  due  time,  and  the  defen- 
tifiedindue  dant  be  not  rendered  in  their  discharge,  make  affidavit 
time,  orren-    0f  ^he  service  as  before,  and  obtain  an  attachment,  which 

is  to  be  directed  to  the  coroners  of  the  county  where  the 
writ  issued,  or  if  in  London,   to  the  coroner. 


der. 


Notes  of  Cases. 

Where  a  rule  The  sheriff  was  ruled  on  Saturday  the  12th  of  May, 
to  return  afi.  J804,  two  days  before  the  end  of  Easter  term,  to  return 

va^o^Tto  fi'fa' ;  no  return  was  made>  til1  the  first  day  of  Trin'  ***** 
sheriff  has  till  on  which  day  an  attachment  was  obtained.    Motion  to 

the  first  day    set  it  aside.     The  court  on  inspection  of   the  rule,  were 

of  the  next      of  opinion  that  it  could  only  apply  to  writs  returnable  in 

term  to  file  it  term;  because  it  says  at  the  conclusion  of  it,  "  in  default 

"  thereof  the  plaintiff  shall  be  at  liberty  to  move  for 

"  an  attachment  the  next  day,"  which  can  only  be  moved 

for  in  term  time.     The  master  then  put  into  the  hands  of 

the  court  a  note  taken,  Trin.  30  Geo.  3.  by  Master  Benton, 

as  folio W8. — Where  a  rule  to  return  a  writ  is  served  only 

three  days  before  the  end  of  a  term,  the  sheriff  has 

until  the  first  day  of  the   next  term,  and  all  that  day 

Sedente  curiae,  to  file  the  return.     Rule  abs.  5  East.  886.  Rex  v.  Sheriff 

of  Berks. 

If  rule  expires  If  the  rule  to  return  the  writ  expires  on  the  last  day  of 
last  day  of  the  term,  the  sheriff  is  attachable  at  the  rising  of  the  court 
term*  on  that  day,  if  no  return  be  made  before.     1 1  East  591- 

Sheriff  not  The  defendant,  who  was  sheriff  of  Warwickshire,  went 

liable  to  be  out  of  office  12th  Feb.  1780,  at  four  in  the  afternoon,  and 
called  on  to     was  not  served  with  the  rule  to  return  the  writ  until  the 

uS  ET  SOth  of  JtUy  followinS-  Rul*  was  made  for  an  attach" 
jrix  lunar         ment  for  not  returning  the  writ.    The  sheriff  moved  for  a 

months.  rule  why  a  supersedeas  should  not  issue  for  not  obeying 

the  first  rule ;  February  in  this  year  consisted  of  28  days, 

and  therefore  if  the  day  on  which  the  office  expired  was 

to  be  reckoned  in,  to  make  up  the  six  months  allowed  by 

stat.  20  Geo.  2.  o.  87.  s.  2.  the  rule  was  served  a  day  too 

late,  and  the  defendant  was  entitled  to  the  protection  of 

the  statute.    Lord  Manqfield.  The  old  sheriff  on  the  12th 


(a)  Before  this  rule  was  made,  tbe  mode  was  by  dis- 
tringas against  the  sheriff. 
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of  February,  tamed  over  by  indenture  to  his  successor, 
all  unexecuted  process.  The  act  purports  to  be  made  for 
the  ease  of  sheriffs  with  regard  to  the  return  of  process. 
The  act  of  quitting  the  office  by  turning  over  the  writs, 
Ac.  to  the  new  sheriff,  was  done  by  the  defendant  on  the 
1 2th  February .  This  being  a  penal  proceeding  against 
the  defendant,  who  is  entitled  to  the  most  favourable 
construction  of  a  statute  expressly  made  for  the  ease  of 
sheriffs,  we  think  the  day  of  his  leaving  the  office  is  to  be 
computed  as  a  part  of  the  six  months,  and  therefore  the 
tule  to  return  the  writ  came  too  late.  Rule  for  superse- 
deas mftde  absolute.  The  King  v.  Addertey,  Doug. 
A&p.  483. 

Latitat  sued  29th  of  Nov.  1796,  returnable  23d  Jan.  fl^*JaviV 
1797,  on  which  defendant  was  arrested,  and  gave  a  bail- ^       ^^jj1 
bond.  On  24th  same  January  the  late  sheriff  was  served  Term  in  1797, 
with  rule  to  return  the  writ,  which  he  returned  cepi  cor*  on  which 
pus  the  30th;  after  that,  no  proceedings  were  had  until  plaintiffpro- 
this  term,  being  Mich.  1797,  when  the  late  sheriff  was  ^J^unJx[^ 
ruled  to  bring  in  the  body,    and  an  attachment  was  1797  court 
issued  against  him.     Motion  to  set  it  aside.     It  appeared  held  'it  unrea- 
that  both  the  bail  were   insolvent,    and  defendant  ab-  sorfabfe  that 
sconded.   Court  thought  it  was  highly  unreasonable,  that  he  should  be 
the  sheriff  should  be  called  upon  at  this  distance  of  time,  gJd^Sc  of 
when  the  bail  and  the  defendant  were  become  insolvent,  principal  and 
and  made  rule  abs.    Rex  v.   Sheriff  of  Lurrey,   7  Term  baa  to  bring 

Rep.  452.  in  the  body, 

«  *.  *  .and  attach- 

Plairftiff   having    obtained  a  rule   for  an  attachment  mentsct  aside, 

dgainsf  the  sheriff,  took  no  step  thereon  for  a  length  of 

twne  until  defendant  became  a  bankrupt,  the  attachment 

was  set  aside  for  the  Wches.     9  East.  467.     Rex  v.  Tfa 

Sheriff  of  Surrey. 

An  arrest  was  made  21st  Nov.  1796,  and  officer  took  Ifofficer  take 
an  undertaking  of  an  attorney  for  appearance.     No  bail  JJL  ^p^Un 
having  been  put  in.  or  bond  taken,  the  plaintiff  brought  bail,  and  not 
an  action  against  the  sheriff  for  an  escape.     On  7th  Jan.  put  in,  and 
1797,  defendant  became  a  bankrupt,  and  on  the  26th  of  actio»  for  an 
same  month,  notice  of  bail  was  given,  and  amotion  was  escape,  court 
made  to  justify,  the  sheriff  offering  to  pay  the   costs  of  ^  ^  gfcrifF 
the  action  brought  against  him  for  the  escape.    The  court  to  justify  bail 
held,  they  ought  not  to  be  permitted  to  justify.     And  on  payment  of 
were  of  opinion,  that  neither  the  sheriff  or   his  officers  cost*  of  such 
ought  to  shew  favour  to  any  person  arrested ;  they  should  ^^n, 
on  all  occasions  discharge  their  doty,  and  their  forbear- 
ance in  general  is  not  an  act  of  humanity,  but  of  avarice, 
7  Term  Rep%  109.  Fuller  v.  Prest. 

P 
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But  if  plaintiff  If  the  plaintiff  or  his  attorney  consented  to  accept  th« 
consented.       Undertaking,  that  would  have  varied  the  case.  Ibid.  110, 

111. 

Sheriff  not  lia-  A  sheriff  is  not  liable  to  an  attachment  for  not  return- 
fekto  return     jng  ^  wr^  jf  j,e  jg  not  ca\\efi  Upon  by  a  ru(e  0f  court  so 

jequested°bl-  to  do>  w^^n  8^€  "months  after  the  expiration  of  his  office; 
fore  the  six  notwithstanding  he  was  requested  by  the  party  to  return 
months  with-  it  before  the  six  months  were  expired.  Rex  v.  Jones,  late 
out  a  rule.       Sheriff  of  Carmart/ienshire,  3  Term  Rep.  I . 

If  sheriff  be  in      An  attachment  having  been  obtained  against  the  sheriff 

fore^Fra-      of  Midd^sex^  for  not  bringing  in  the  body  in  a  cause, 

dant's  death     Robins  v.  Hall ;  rule  was  made  to  set  it  aside,   because 

an  attachment  defendant  died  before  attachment  issued,    though  not  till 

may  issue.        after  the  contempt  incurred.     Court  was  of  opinion,  that 

as  the  sheriff  was  in  contempt  before  the   defendant* 

death,  the  attachment  was' regularly  issued.     And  though 

the  original  cause  abated  by  his  death,  yet  that  was  no 

reason  for  setting  the  attachment  aside,  since  he  was  in 

contempt  before.     The  King  v.  Sheriff  of  Middlesex,  3 

Term  Rep.  188. 

If  exception         On  a  rule  to  set  aside  an  attachment  against  the  sheriff 

be  riWrf"*  for  not  bringing  in  the  body.— On  the  1st  of  May  bail 
other  bail,  was  put  in;  the  14th,  notice  of  exception  given;  the 
only  one  of  same  day  a  rule  to  bring  in  the  body  was  served.  Notice 
whom  justi-     was  given  on  the  15th  that  two  other  bail  Would  be  put 

roTeirVth      in  and  Justifv  the  17th'     Bail  not  haviDg  justified  on  the 

former  still  re-  ^h^eT  day,  there  was  another  notice  to  justify  the  20th; 

main  on  the     on  which  day  one  justified,  the  other  rejected,  and  further 

bail-piece,  the  time  was  given  to  add  another  bail.     On  21st  notice  was 

former  may     given  that  the  other  bail  would  justify  the  next  morning; 

surrender  the  gu^  ^  uo^  attending,  the  defendant  gave  another  notice 

pnncip  .        that  the  other  bail  would  justify   the  24th,  and  notice 

was  also  given  that  the  defendant  would   surrender  in 

discharge  of   bis  bail,  which  he  did  accordingly.    On 

shewing  cause  it  was  contended,  that  the  surrender  was 

irregular,  because  the  committitur  was  not  entered  until 

the  23d,  nor  the  bail-piece  filed  until  that  time,    when 

there  was  no  bail  in  a  condition  to  surrender  the  principal, 

one     only   having  justified,    the  other  rejected.     Per 

Curiam :  the  master  says  that  there  should  have  been  a 

rule  to  strike  out  the  two  first  bail,  whose  names  stood  on 

the  bail-piece :  and  that  until  that  was  done,  they  might 

surrender  the  principal,     Rule  abs.   Rex  v.   Sheriff  of 

Essex,  5  Term  Rep.  683.  E.  T.   34  Geo.   8.  June  2d, 

1794. 
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Aa  attachment  having  issued  against  the  sheriff,  and  Court  ordered 
the  debt  and  costs  paid  by  him  to   the  coroner,  motiou  attachment  to 
that  further  proceedings  be  stayed;  Lowper,  who  shewed  ^'i88  a  "*" 
cause,  contended  that  the  plaintiff  had  lost  a  termed)  and  ° 
therefore  that  the  attachment  ought  to  stand  as  a  security, 
in  case  the  plaintiff  should  recover  a  verdict.     The  court 
ordered  the  attachment  to  remain  in  the  office  as  a  secu- 
rity for  the  plaintiff's  debt,  and  defendant  to  consent  to 
trial  at  the  sittings  after  term.     T.  15  Geo.  8.  Gravett  v. 
William*,  4  Term  Rep.  852. 

If  the  sheriff  is  fixed,  and  the  defendant  has  merits,  he  If  sheriff 
may  apply  to  be  let  in  to  the  trial  on  an  affidavit  of  £***»  f{"* de" 
merits,  and  perfecting  bail ;  and,  if  granted,  the  attach-  ^^ 
ment  will  be  ordered  to  lie  in  the  office  in  the  mean  time, 
and  defendant  must  be  upon  terms  of  taking  short  notice 
of  trial,  <fcc.  according  to  the  following  case. 

Morgan   moved  to  set  aside  attachment  against  the  Baa  put  in 
sheriff  on  payment  of  costs,  bail  having  been  put  in,  and  after  sheriff  . 
no  trial  lost,  on  the  ground  that  the  court  would   grant  *—•  attach- 

merit  set  S£ide 

this  of  course  as  no  trial  had  been  lost     Lord  Kenyon  m^  no  benefit 
said,  that  the  master  had  furnished  them  with  a  note  of  from  the  at- 
Gravett  v.  Williams,  and  reported  the  practice  to  be,  tachment 
"  that  the  attachment  against  the  sheriff  ought  not  to  stand 
"  as  a  security ,  as  no  trial  had  been  lost."  And  he  desired 
that  such  might  be  considered  to  be  the  practice  in  future, 
frule  absolute.  Hill  v.  Bolt,  4  Term  Rep.  352. 

Rule  to  shew  cause  why  attachment  which  had  regu-  If  the  sheriff 
larly  issued  against  the  sheriff,  for  not  bringing  in  the  aPP*y  to  ^ 
body,  should  not  be  set  aside,  on  payment  of  costs,  bail  j^^^^he 
having  been  put  in,  and  no  trial  lost:  it  was  contended  mustmake'an 
there  ought  to  have  been  an  affidavit  of  merits.     Lord  affidavit  that 
Kenyon.  Where  the  application  is  really  made  on  behalf  the  applica- 
of  the  sheriff,  it  cannot  be  expected  that  he  should  make  ^^S"^ 
an  affidavit  of  merits;  though  if  it  were  aji  application  thaTheis  not 
on  behalf  of  the  defendant  himself,  we  should  certainly  {n  collusion 
require  it.     But  to  prevent   collusion  in  the  present  orwiththede- 
any  future  case  of  this  kind,  we  shall  require  an  affidavit  fendant 
to  be  made  on  the  part  of  the  sheriff,  that  this  applica- 
tion originated  from  him,  and  was  not  made  in  collusion 
with  the  defendant  in  the  cause ;  if  that  be  done,  ( he  plain- 
tiff will  have  no  reason  to  complain,  and  he  will  be  put 


(a)  Meaning  that  he  could  not  try  his  cause  in  term  so 
as  to  have  had  a  judgment  of  the.  term. 
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in  the  same  situation  that  he  was  originally  entitled  to 
be  in : — The  affidavit  was  produced  on  a  subsequent  day; 
but  it  appearing  there,  that  the  sheriff  had  discharged  the 
defendant  on  his  own  undertaking,  and  neglected  to  take 
a  bail-bond  ;  the  court  refused  to  relieve  tie  sheriff,  who 
bad  been  thus  guilty  of  a  breach  of  his  duty,  and  dis- 
charged the  rule.  Rex  v.  Sheriff  of  Surrey,  7  Term  Rep. 
240.  See  S.  P.  109.  Fuller  v.  PresL  See  also  HUlr.  Bolt, 
4  Term  Rep.  852.  I  should  think  that  if  the  sheriff  applies, 
the  court  will  require  in  the  affidavit  "  that  he  had  taken 
"  a  bail-bond  pursuant  to  the  statute  23  H.  6.  c.  9." 

Attachment  An  attachment  was  refused  against  a  sheriff  for  neg4 
refused  for      Jecting  to  take  a  replevin-bond,  because  the  party  injured 

S^SSSd!0"  mi&ht  maintaiu  an  actio**-  The  KinS  ▼•  £e»i*  *  Tern 
p      "  Rep.  617. 

The  sheriff  The  18tho*  **ov*  1797,  *e  w"t  was  returnable,  and 
may  render  ^e  sheriff  was  ruled  to  return  the  writ :  on  the  return,  the 
vlthout  the  defendant  was  in  the  Fleet;  in  an  action  in  C.  B.  on 28th 
hail  justify-  Nov.  he  was  removed  from  the  Fleet  by  ha.  cor.  and  on 
Mig;  the  rule  the  same  day,   he  was  surrendered  in  discharge  of  bit 

extends  to  the  **A  m  this  action»  and  committed  to  the  custody  of  the 
scae  of  sheriff,  marshal! ,  where  he  has  been  ever  since;  and  on  ike  next 
day,  the  29th,  the  plaintiff  was  served  with  a  notice  of 
the  surrender.  On  the  23d  Nov.  sheriff  was  ruled  to  bring 
in  the  body;  on  the  24th  bail  above  was  put  in,  though 
,  the  time  for  putting  in  bail  expired  the  22d.  Rule  to  bring 
in  body  expired  28th  Nov.  and  on  the  24th  Jan.  1798, 
a  rule  for  attachment  was  granted  for  not  bringing  in  the 
body.  Motion  to  set  aside  the  attachment  for  irregularity. 
Court  thought  that  the  sheriff  was  not  obliged  to  justify 
his  bail,  and  that  the  rule,  Trin.  S3  Geo.  3.  extends  to  the 
case  of  the  sheriff,  and  made  rule  absolute.  7  Term  Rep. 
627.  Rex  v.  Sheriff  of  Middlesex.  The  court  denied  the 
authority  of  Hardwick  v.  Bluck,  reported  in  same  book 
297;  the  master  had  said  he  was  mistaken  upon  the  report 
of  the  practice,  which  was,  that  upon  exception  the  bail 
must  first  justify. 

If  sheriff  Defendant  was  arrested  in  Trin.    Term,  1798.    The 

once  in  con-  plaintiff  ruled  the  sheriff  to  return  the  writ  in  the  same 
tempt,  he  is  term,  and  on  26th  June  (the  last  day  but  one  of  the  term) 
not  purged  by  riiied  him  to  bring  in  the  body,  so  that  defendant  had 

«"TSS  tiU  ih^first  daV  °f(,ie  ierm  eitker  t0  jvstyy  bail,  or  render. 

qucnt,  day  ^°  b*ul  were  justified ;  and  defendant  did  not  surrender 

though  an  at-  till  the  8th  Nov.  Michaelmas  Term;  on  the  9th,  (being the 

tachraent  be  fallowing  day)  an  attachment  was  moved  for,  and  obtained 

not  moved  against  the  sheriff  for  not  bringing  into  court  the  body. 
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Court  said,  that  the  contempt  was  not  purged,  and  dis* 
charged  the  rule  for  setting  aside  the  attachment.  Rex  r. 
Sheriff  of  Middlesex,  8  Term  Rep.  29.  The  C.  P.  contra. 
1  H.  Black.  Rep.  9.   Thorold  v.  Fisher. 

The  sheriff  cannot  relieve  himself  from  an  attachment,  When  the  she- 
for  not  bringing  in  the  body  by  payment  of  the  debt  sworn  j?ff  ca?P°*  J*" 
to  and  indorsed  on  the  writ,  since  the  statute  43  Geo.  3.    eve  tumseM' 
c.  46.  s.  2.  he  having  neglected  to  take  the  deposit  money 
at  the  time  of  the  arrest,  as  directed  by  that  act;  but  must 
pay  the  whole  debt  and  costs.  9  East,  316.  Rex  v.    The 
Sheriff  of  London. 

Bail  to  the  sheriff 'are  liable  to  the  extent  of  the  penalty  Sheriff's  bail 
in  the  bail-bond,  to  satisfy  the  full  debt  and  costs,  although  Iiable  to  e*- 
he  cannot  take  the  bond  in  a  penalty  of  more  than  double  *ent  of  P6"31" 
the  sum  sworn  to.     Dougl.  330.  in  notes.    So  is  the  C.  y' 
P.    1  H.  Black.  Rep.  233.  Though  if  they  enter  into  the 
recognizance,  they  are  not  liable  beyond  the  sum  sworn 
to.    Jackson  v.  Hassel9  Doug.  329. 

In  the  case  of  The  King  v.  the  Sheriff  of  Middlesex,  sheriff  not 
3  East,  604.  the  question  was,  whether  the  sheriff  should  liable  beyond 
be  liable    beyond  the  penalty  of  the  bond  ?    and  upon  the  penalty  of 
full  consideration  the  court  were  of  opinion,  that  he  shall  Fa- 
llot be  liable  beyond  such  penalty,  with  costs. 

A  return  by  the  sheriff  of  nan  est  inventus,  procured  A  return  of 
by  the  plaintiff  against  the  principal,  in  order  to  ground  non  <**  'nV€n- 
tbe  proceedings  against  the  bail,  is  irregular,  if  the  princi-  byp^^1 
pal  be  at  that  time  in  custody  of  the  same  sheriff  on  a  against  the 
criminal  charge;  and  the  court  will  set  aside  the  proceed-  principal  to 
ings  against  the  bail  with  costs,  where  the  plaintiff  knew  ground  pro- 
tbat  the  principal  was  in  custody  at  the  time  of  such  re-  c*€^"18la|i  • 
turn.     Ward  v.  BrumJU  and  East-wood,  bail  of  Rhodes,  -SSL,     M 
2  Maul*  and  Selw.  238.  ™gmw. 
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AmilANCE  is  the  first  act  of  the  defendant  in  court,  Appearance 
is  the  act  of  the  court  itself,  as  is  evident  from  firet  act- 
the  language  of  the  bail-piece,  1  Salk.  8.  and  therefore  the 
defendant  may  appear  before  the  return  of  the  writ. 
1  JVil9.S9.  "" — 

A  voluntary  appearance  is  of  no  effect  in  this  court.  Voluntary  ap* 
unless  the  plaintiff's  attorney  within  fourteen  days  after  pearauce. 
such  appearance,  sue  out  a  writ  of  latitat  or  bill  of  Mid- 
dlesex where  the  defendant  abides  in  ihat  county.  R.  T. 
4  JV.  ic  M.  reg.  1.  But  this  rule  cannot  be  taken  advantage 


214 


Special  or 
common  bail 
governed  by 
the  arrest. 


Within  what 
time  it  is  to 
be  filed. 


Ejectment 


Attorney. 


COMMON   BAIL. 

of  by  any  but  the  defendant,  unless  some  particular  fraud 
be  alleged.     1  Maule  and  Selw.  408.  n.  a. 

Since  the  making  the  stat.  12  Geo.  1.  c.  29.  and  (be 
19  Geo.  3.  c.  70,  special  or  common  bail,  are  no  longer 
discretionary  in  the  court,  but  is  governed  by  the  arrest: 
it  beinsr  a  general  rule,  that  wherever  the  defendant  may' 
be  arrested,  he  may  be  holden  to  special  bail:  and 
wherever  the  defendant  cannot  be  arrested,  common  bail 
is  sufficient. 

In  this  court  where  the  defendant  has  been  served 
with  a  copy  of  a  bill  of  Middlesex,  or  other  process 
thereon,  he  should  file  common  bail  at  the  return  of  it, 
or  within  eight  days  after  such  return,  which  are  reck- 
oned exclusively.  Sunday  is  not  accounted  one  of  them. 
1  Burr.  56. 

Common  bail  is  to  be  filed  for  the  casual  ejector  in 
ejectment,  before  judgment  be  signed  against  him.  R.  M. 
33  Car.  2.  T.  14  Car.  2. 

An  attorney  subscribing  process,  be  compelled  to  cause" 
an  appearance,  or  be  liable  to  an  attachment.  R.  M.  1054. 
sect.  10. 


Common  bail        By  stat.  5  Geo.  2.  c.  27,  where  the  defendant  is  served 
tobe  filed  in    wf(h  a  COpy  0f  {fa  process,  he  must  cause  common  bail 
eight  days.       to  ^e  g|e(j  OQ  ^e  return,  or  within  eight  days  after  such 
return.  Sect.  1. 


If  the  debt  be 
under  4  js.  de- 
fendant on  ap- 
pearance may 
move  to  stay 
the  proceed- 
ings. 


The  defendant,  although  under  short  notice  of  trial, 
moved  to  stay  the  proceedings,  the  plaintiff's  attorney 
acknowledging  the  debt  was  no  more  than  11.  Us.  6d. 
Lord  Kenyon.  This  is  a  very  general  question  which  con- 
cerns the  practice  of  the  court,  whether  it  shall  be  per- 
mitted to  parties  to  sue  in  the  superior  courts  for  such 
small  sums  as  those  under  40s.:  now  that  is  expressly 
prohibited  by  act  of  parliament,  6  Ed.  1.  c.  8.  Therefore 
on  consideration,  we  are  of  opinion,  that  the  rule  should 
be  made  absolute,  but  not  with. costs,  as  this  »  theirs* 
application  of  the  kind.  Rule  abs.  Kennard  v.  Jone*t 
4  Term  Hep.  495. 

Warrant  to  be      By  stat.  25  Geo.  3.  c.  80.  s.  22.  a  warrant  or  memoran- 
filed,  dum  to  defend,  must  be  delivered  to  the  clerk  of  the  com- 

mon  bails,  with  the  bail-piece  now  upon  a  5s.  stamp* 

the  form  of  which  is. 
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fn  the  Court  of  King's  Bench. 

London,      }    J.  F.  is  retained  to  defend  by  L.  M.  as  his  Warring 

to  wit.     $       attorney,  at  the  suit  of  T.  M. 
Entered  or  filed  of  record  the   }    J.    T.  Attorney  (if  by 
day  of     in  the  57th  year  V     an  agent  add  by)  I.  K. 
of  the  reign  of  king  Geo.  3.      J     his  agent. 


king  Geo.  III. 


Term,  m  the         year  of  the  reign  of 


Law  and  Markham. 


London,    ( C.  D.   having   been  served   with 
to  wit.      (  process*   it  delivered  lo   bail   to 
John  Doe,  of  yeoman, 

and 
Richard  Roe,  of  the  same  place, 
yeomun. 

J.  T.  Attorney,  >  At  the  suit  of 
1817.    \  A.  B. 


Common  bail- 
piece,  9s.  6<L 
stamp  on 
parchment. 


How  to  pro- 
ceed. 


To  be  filed  of 
the  term  the 
writ  is  return- 
able. 

If  Sunday  in- 
tervene. 


To  be  written  on  parchment,  2s.  6d.  stamp ;  file  it  with 
Mr.  Smith,  the  clerk  of  the  common  bails,  at  the  King's 
Bench  office,  with  the  warrant  or  memorandum  &s  before  • 
who  by  rule,  Easter,  80  Geo.  3.  is  to  mark  the  bail-pieces 
numerically  as  they  are  received,  6  T.  R.  660.  pay  Is.  2d. 
in  term  time,  and  Is.  6d.  in  vacation.  It  is  to  be  filed 
the  term  the  writ  is  returnable.  Rep.  Temp.  Hard.  128. 
Edgar  v.  Farmer. 

Sunday  is  not  to  be  accounted  one  of  the  days  of  ap- 
pearance, if  it  happens  to  be  the  last  of  the  eight  days- 
as,  for  instance,  if  a  writ  be  returnable  on  Saturday,  the 
defendant  has  the  whole  of  the  Monday  to  file  his  common 
bail.     Vide  1  Burr.  56.  ShadwelL  v.  Angel. 

If  an  attorney  undertake  to  appear,  the  court  will  com- 
pel him  so  to  do,  even  though  he  was  imposed  on  when 
hfe  made  the  undertaking,  Lorimer  v.  Hollister,  1  Sir  a. 
693.  and  should  he  refuse,  an  attachment  will  be  awarded. 
The  undertaking  must  be  an  express  tmdertaking  to  appear 
in writing,  and  signed.  Sir.  445.  Loft.  192.  If  he  receive 
a  declaration,  unless  accepted  on  condition,  he  must  enter 
his  appearance.  1  Lill.  P.  R.  102.  If  he  takes  on  him- 
self to  appear,  the  court  looks  no  further;  whether  he 
has  authority  or  not,  the  party  is  left  to  his  action.  1  Salk. 
87.  Anon.R.  M.  1654.  s.  10. 

It  is  ordered,  that  all  clerks  and  attornies  for  the  plain-  Common  bail 
tilT,  upon  signing  of  judgment  by  default,   or  non 1  sum  to  **  &* 
tnformatus,  shall  pay  to  the  secondary  of  this  court  Is  6d   uP°n  F^ 

•    **•  ment  by  (let 


Attorney  -un- 
dertaking. 
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fault,  or  non  for  the  common  bq.il,  unless,  it  w&s  6?/br^  fiW,  and 
sum  infer-  the  said  Is.  6d.  shall  be  allowed  the  plaintiff  in  his  cost*. 
matu*  R.  Trin.  4  IV.  and  M. 

Of  filing  Common  B^ail  according  to  Statute. 

When  to  be         The  stat.  5  Geo.  2.  c.  37.  enacts, "  that  in  case  the  de- 
filed by  dcfen-  «  fendant  does  not  file  common  bail  within  eight  days 
dant,  or  plain-  «  a^er  ffo  return  0f  (fa  writ,  the  plaintiff  may  do  it  for 
may   oit.  u  ^.^  on  &n  affi(javif;  being  made  of  the  service  of  process 
"  made  before  a  judge  or  commissioner  of  the  court  for 
"  taking  affidavits,  or  before  the  proper  officer  for  enter- 
"  ing  common  appearances,  or  his  deputy,  (and  which 
affidavit  shall  be  filed  gratis}  and  may  enter  common 
appearance,  or  file  common  bail  for  the  defendant,  and 
proceed  thereon  as  if  such  defendant  had  entered  his 
"  appearance  or  filed  common  bail." 

By  rule,  M.  10  Geo.  2.  Reg.  1.  for  the  better  distinguish- 
ing by  whom  common  bail  shall  have  been  fiLed,  it  is 
ordered  that  "  in  all  cases  where  common  bail  shall  have 
"  been  filed  by  the  plaintiff  for  the  defendant,  by  virtue  of 
"  the  act,  these  words  shall  be  written  on  the  bail-piece, 
"  xi'L.fiUd  according  to  the  statute,  or  words  to  the  like 
"  effect." 

A.  B.  plaintiff 
In  the  King's  Bench.  and 

C.  D.  defendant. 

Affidavit  of  E.  F.  clerk  to  G.  H.  of,  <fcc.  gentleman,  attorney  for 
service  of  pro- the  above  named  plaintiff,  maketh  oath  and  saith* 
cew-  that  he  did,  on  the  day   of 

instant,  personally  serve   the    above  defendant  with  a 
» Latitat  alias  true  copy  of  a  bill  of  Middlesex  ;*  which  appeared  to 
capias,  or plu-  this  deponent  to   be  regularly  issued  out  of  this  hono- 
nes capias.       raj,le  court,  and  before  the  lord  the  king  at  Westminster, 
returnable  on  next  after  under  which  said 

x  copy  was  written  an  English  notice  to  the  said  defen- 

dant,   of  the  intent  of  such  service,    pursuant  to  the 
statute  in  that  case  made  and  provided. 

E.  F. 
Sworn,  <fec. 

To  state  name      Care  must  be  taken  to  state  the  name  of  the  writ,  for 

of  writ.  saying  served  with  mesne  process  only,  was  held  bad, 

after  defendant  was  in  execution,  and  judgment  set  aside, 

and  defendant  discharged,     hakin  v.    Vervall,    Trin. 

2/)  Geo.  S. 
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The  plaintiff  caqpot  appear  before  {he  ninth  day  &rc&-  When  plain- 
#u?e  qfter  the  return  of  the  process,  as  if  it  be  returnable  *& to  app^- 
the  13th  of  April  cannot  file  it  till  the  81st. 

This   affidavit  may  be  sworn  before  a  judge  of  the  Before  whom 
court,  or  commissioner  authorised  to  take  affidavits  in  8W0C1lt 
this  court,  or  the  clerk  of  the  common  bails,  but  not  tb* 
attorney  in  the  cause.    Stat  5  Geo.  2.  c.  27.    In  town, 
it  is  mostly  sworn  before  the  clerk  qf  the  common  baits, 
or  his  deputy  lawfully  authorised. 

By  26  Geo.  8.  c.  80.  *.  22.  Common  bail  may  be  filed  May  be  filed 
by  the  plaintiff,  according  to  the  statute,  without  entering  J^£jJ^ 
or  filing  of  record  any  memorandum  or  minute  for  the  Jjtamp. 
defendant;  but  no  solicitor  shall  plead  or  carry  on  any 
further  proceeding  for  such  defendant  (if  common  bail 
has  been  filed  according  to  the  statute),  without  filing 
the  minute  or  memorandum  before  mentioned,  under 
penalty   of  51.  Sect.  23.     If  a  defendant  is  added  after 
commencement  of  an  action,  such  a  memorandum  is  not 
Becessary.  Sect.  24. 

Common  bail  mast  be  filed  by  the  plaintiff  according  C.  B.  must  be 
V>  the  statute,    before  he  can  declare  in  chief.  Smith  v.  fik*  before 
Painter,  2  Term  Rep.  719.  chS"***  * 

It  is  the  uniform  practice  to  sign  judgment  the  2d  of  The  practice 
November,  before  the  essoign  day,  in  all  cases  where  to  sign  judg- 
contmon  bail  is  filed  between  the  2d  and  6th  of  Novem-  merit  on  2d  of 
her;  therefore  where  common  bail  was  filed  the  3d  of  ^ov*  before 
November,  and  it  appeared  by  the  book   that  judgment  ^ay v^erebail 
was  signed  on  the  2d,   yet  in  feet  it  was  not  signed  till  fe  filed  be- 
qfter  the  common  bail   filed,  the  court  held  the  judg-  tween  the  2d 
juent  regular.     Wansey  v.  More,  5  Term  Hep.  66.  «*4  efrWw- 

■  Common  bail  cannot  be  filed  for  an  infant  under  the  Infant 
stat.  though  sued  jointly  with  other   defendants.    Bligk 
t.  Minster  and  others,  T.  28  too.  3.  K.  B. 

If  the  defendant  be  sued  by  sl  wrong  name,  and  do  If  defendant 
not  appear,  plaintiff  cannot  rectify  the  mistake  by  ap-be8uedbJra 
pearirig  by  his  right  according  to  the  stat.  3  Term  Rep.  SSStf^- 
611.  nor  can  he  appear  for  him  in  the  name  by  which  be  not  rectify  it" 
Is  sued,  and  afterwards  declare  against  him  in  his  right  by  appearing 
name.  10  East.  928.  11  East.  220.  3  Maule  and  Seto.  by  right 
450. 

In  what  Cases  Common  Bail  will  be  ordered. 

When  a  married  woman  imposes  on  a  trader,  and  con-  Married  wo- 
tract*  on  her  own  credit;  court  will  not  relieve  in  a  sum*  man- 
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mary  way ;  but  where  it  has  appeared,  that  plaintiff 
knew  her  to  be  a  married  woman,  court  has  discharged 
her.   Waters  v.  Smith,  6  Term  Rep.  451. 

q  If  the  affidavit  of  the  plaintiff  be  defective,  i.  e.  swear- 

■  ing  that  the  debt  is  due  (as  appears  by  the  bond*)  as  ap- 

Ib.  1219.  pears  by  the  testator's  books  *> ;  to  the  penalty,  instead  of 
c  lb.  1209.  the  principal  and  interest  due  on  bond  c :  or  joining  in 
J226,  one  stamp,  debt  and  assumpsit <* ;  taking  out  a  writ  where 

s  Burr.9660.  common  bail  has  been  ordered  upon  a  former  one,  before 
eAStr.  1*99.  the  costs  taxed  and  paid,  upon  a  rule  to  discontinue; 
holding  to  bail  one  who  was  formerly  arrested  and  su- 
lb.  1218.       perseded,    though  he  gave  a   note  for  201.  f;  for  costs 
on  a  non-suit  upon  a  recovery  in  a  foreign  court;  for 
malicious  prosecution,    where  the    affidavit    only   said 
fib.  1243.       "  due  upon  a  judgment  or  decrees;"  upon  a  promise  to 
h  pay  after  a  commission  issued,  and  certificate  signed  b ; 

.j  Burr.  73  .  Upon  a  promise  to  pay  two  guineas  per  month  after  tak- 
ing the  benefit  of  an  insolvent  debtor's  act,  though  part 
'Str.  1223.  actually  paid";  on  an  old  affidavit  of  a  debt  due  sworn 
k  lb.  1270.  some  time  back  * ;  on  a  judgment  after  defendant  had 
i  jb#  1039.  been  superseded  > ;  or  on  a  second  judgment  (and  where 
6  Term  Ren.  ^e  ma^er  an<*  indorser  of  a  promissory  note  are  joinedf 
254.  in  one  affidavit,  neither  can  be  held  to  bail) ;— where 

the  defendant  is  held  to  bail  on  the  judgment  (where 
bail  has  been  given  in  the  original  action,)  or  that  de- 
fendant is  indebted  to  him  in  2001.  on  promises,  Dougl. 
Rep.  468.  Cope  and  another  v.  Cook;  or  where  the 
assignee  or  executor  does  not  swear  that  they  believe 
the  debt  is  due;  1  Term  Rep.  716  :  the  court  can  order 
common  bail,  although  defendant  hath  put  in  special 
m  gtr.  1077.  bail,  if  the  case  require  it« :  also  if  there  be  not  separate 
affidavits  filed  where  there  are  more  defendants  than  one, 
and  the  cause  of  action  be  not  joint.  Dougl.  Rep.  218. 
Gilby  v.  Lockyer.  If  the  affidavit  be  intituled  in  a  cause, 
common  bail  will  be  ordered.  So  in  trover  for  a  bill  of 
exchange,  not  stating,  that  the  bill  remain*  unpaid, 
7  Term  Rep.  748.  So  if  an  affidavit  of  debt  be  made 
abroad,  and  has  not  the  requisites  of  such,  made  here. 
Ibid.  376.  Fide  title  Affidavit  Stating  that  defendant 
was  indebted  in  501.  upon  and  by  virtue  of  a  certain 
agreement,  &c.  whereby  each  of  them  bound  himself 
unto  the  other  in  501.  for  performance,  and  which  defen- 
dant hath  neglected  and  refused  to  perform,  on  his  part 
This  is  not  a  case  of  stipulated  damages,  it  is  not  stated 
what  the  agreement  was,  nor  in  what  respect  it  was 
broken.  Wildy  v.  Thornton,  2  East.  409.  For  sti- 
pulated damages  the  defendant  may  be  holden  to  bailj 
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bat  not  for  a  penalty.  Ibid.  See  6  Term  Rep.  13.  Salt.  100* 
Say.  109,  217.  Barn.  109. 

If  the  ac-etiam  be  in  case,  and  plaintiff  declares  in 
debt,  the  court  will  discharge  defendant  on  common  bail. 
Trin.  1809. 

The  plaintiffs   sued  an  original  writ  against  the  three  Defendant 
defendants,  in  which  was  a  set  of  counts  against  them,  heU#^,l)a?I'5 
as  surviving:  partners  of  Gregory 9  and  another  set  against  &£&£&£ 
them  in  their  own  right  only.    Two  of  the  defendants  ^^  flefen- 
were  outlawed,  and  the  defendant  Mure  was  held  to  bail  dants  as  sur« 
in  20,0001.    for  money  had  and   received  by   the  four  riving  part- 
partner.8,    Chregory  being  dead.     The  declaration  con-  ™**  Sfj^i 
tained   counts  against  defendants  in    their  own    right,  J£  discliargi 
without  stating  they  were  the  surviving  partners  of  Gre-  ed  on  filing 
gory-  Rule  to  ***  aside  proceedings  for  irregularity,  and  common  bail, 
why  an  exoneretur  should  not  be  entered.  Per  Cur.  The  declaration**- 
plaintiffshave  abandoned  their  right  to  bail  by  the  variation  J^Si  tt 
between  the  affidavit  to  hold  to  bail,  and  the  declaration.  t^Tee  <kfen- 
Rale  absolute  on  defendants  filing  common  bail.     Cur.  danta  alone. 
We  cannot  set  aside  all  the  proceedings  for  irregularity. 
If  the  defendants  think  that  the  variance  between  the 
original  writ  and  declaration  is   fatal,    they  may  take 
advantage  of  that,  on  a  writ  of  error.     The  latter  part  of 
the  rule  to  set  aside  the  proceedings  was  discharged. 
Spalding  v.  Mure,  6  Term  Rep.  363. 

If  baron  and  feme  are  sued,  the  baron  must  appear  for  Baron  and 
himself  and  wife.     The  wife's  appearance  is  not  void,  *Bme' 
though  the  plaintiff  cannot  proceed  without  bringing  the 
husband  into  court.  1  Wils.  264. 

Where  the  defendant  has  been  sued  and  held  to  bail  by 
a  wrong  christian  name,  but  the  plaintiff  has  declared 
against  him,  and  bail  has  been  put  in  and  perfected  for 
him  by  his  right  uame,  the  bail  cannot  afterwards  object 
to  the  irregularity  upon  a  motion  to  enter  an  exoneretur 
upon  the  bail-piece.  IS  East.  273.  Clarke  v.  Baker. 

If  a  writ  be  served  on  the  defendant  by  a  wrong  name,  if  a  writ  be 
he  may  he  declared  against  by  his  right  name  after  hie  served  on  the 
appearance;  but  you  cannot  appear  for  the  defendant  ac-  defendant  by 
cording  to  the  statute,  contrary  to  the  name  in  the  writ.  kT^JSI?e, 
3  Term  Rep.  611.  Doox.  Butcher.  11  East.  225.  Dring  da^agatost 
v.  Dickenson.    In  common  process,'  I  do  not  conceive  it  him  by  right 
necessary   that  the  declaration   need  state  that  he  was  name. 
served  by  the  wrong  name.  If  there  be  an  arrest  and  bail 
put  in,  it  is  necessary ,  because  the  bail-piece  always  states 
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the  real"  name  of  the  defendant,   with  the  additk*  of 
"  having  been  arrested  by  the  name  of  John." 

If  the  defen-        After  a  writ  sued  out  and  common  bail  filed  against  a 

dant  be  sued    defendant  by  the  name  of  J.  it  is  irregular  for  the  plain* 

by  the  name  of  tiff  to  declare  against  him  by  the  n&me  of  R.  sued  by  the 

La  ^dlSara"  name  °f  J«  a"d  the  defendant  may  set  aside  the  proceed- 

jinrthim     ing*  before  plea.  10  East  328.  Aelanoy  v.  Cannon. 

by  name  ot a.      Common  bail  must  be  filed  for  defendant  where  you 

Coalman  baH  enter  up  judgamt  on  a  warrant  of  attorney,  on  pain  of 

°£**n™*  rf  10s.  to  the  box.  Hit.  1  W.  A;  M.  And  a  memorandum  or 

***         warrant  is  to  be  filed  on  a  5s.  stamp  with  the  clerk  of  the 

common  bails,  previous  to  entering  the  judgment    Sect. 

19.   Vide  Judgment  on  Warrant  of  Attorney. 

Defendant  in*  The  court  will  not  discharge  defendant  out  of  custody 
sane*  on  filing   common    bail,   on  the  ground  that    he  was 

insane  at  the  time  of  the  arrest.  Nutt  v.  Vemey  etal 
A  peer  or  4  Term  Rep.  121.:  but  will,  if  defendant  becomes  a  peer, 
mmber,  exonerate  the  bail,    Trinder  v.  Shirley,  Daugt.  45.  of 

member  of  parliament,  pending  the    suit     Langridge 

one,  %c.  v.  Flosd,  it.  26  Geo.  3.     Or  order  common  hail, 

if  special  bail  be  not  tied. 
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Formerly  so-       It  seems  that  a  motion  has  often  been  made  for  seem** 
fused.  jng  i0  {he  defendant  the  costs,  in  case  he  succeeds  in 

his  action.  This  the  court  refused  in  the  late  reign,  un- 
less inactions  qui  tam,  dec.  giving  as  a  reason  that  it 
would  affect  trade,  and  be  excluding  foreigners  from  ob- 
tailing  justice  in  our  courts.  Lamii  v.  Scwetl,  1  WiU. 
26&  Sir.  136.  2  Sir.  1206.  4Bwrr.2606.  Bosweliv. 
Irish,  Cowp.  Rep.  15& 

Application         "*e  court  will  not  grant  a  rule,  that  the  plaintiff  mat 

for  security      give  security  for  costs,  unless  application  has  been  made 

must  be  made  to  him  to  give  security.     Bos*  v.  Clwe,    3  Matdeaa/id 

first  to  plain-   Selw.28& 

tiff  prior  to 

motion.  The  cases  in  ejectment  are  considered  as  more  under 

In  ejectment,  t^  power  of  the  court  than  other  proceedings,  and  there 
fore  the  court  has  stayed  a  second,  till  the  costs  were  paid 
of  the  first.  Real  Sf  al.  v.  Jtfacay,  Str.  1206. 

Lessor  of  Lessor  of  plaintiff  an  infant,  or  abroad,  shall  name  a 

plaintiff  anin-  g0od  plaintiff,  or  give  security  for  costs.  1  WUs.  13ft  An* 
nymoii8. 
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A  similar  undertaking  is  also  required  in  an  action  for  Mesne  pro- 
the  mesne  profit*,  brought  in  tbe  name  of  the  nominal  fits. 
plaintiff,  in  ejectment. 

If  a  second  action  appear,  and  all  the  circumstances  of  If  a  second    . 
the  case,  to  be  vexatious,  the  court  will  order  the  proceed-  action  appear 
ings  to  be  stayed,  until  the  costs  of  the  former  one  are  vexatwafi- 

Said.    Melchar  v.   ffalsey,   Say.  Law  of  Costs,    247, 
'ravenar  v.  Cape,  ibid,  there  cited  by  De  Grey,  C.  J. 

In  an  action  by  husband  and  wife,    the  court  stayed  Action  by  hug- 
tke  proceedings  until  the  pay  meat  of   costs  in  a  former  band  aud  wife, 
action  at  the  suit  of  the  husband  only,   it  being  for  tbe 
same  demand.    Lampley  et  ux.  v.  Sands,  H.  25  Geo.  3> 
K.B. 

Lessor  of  plaintiff  residing  in  Ireland,  shall  give  seen-  Lessor  rwid* 
rity  for  costs,  though  ejectment  is  brought  by  the  direc-  in$  ialsclairt. 
tion  of  Chancery,  where  security  is  already  given.  Denn 
r.  Fidfofd,  2  Burr.  1177. 

It  seems  now,  that,  this  rule  will  be  granted  in  all  ac-  Now  granted, 
tions  brought  by  foreigners;  and  for  this  reason,  that  if  a 
verdict  be  given  against  the  plaintiff,  he  is  not  within  the 
reach  of  our  law,  so  as  to  have  process  served  upon  him 
for  the  costs.  Pray  and  others  v.  Edie,  1  Term  Rep.  267. 

If  an  Englishman  sue  in  a  foreign  court,  he  must  give  If  aaSngHsh* 
security  for  costs  ;  and  therefore  a  like  rule  was  made  man  sue  in 
against  the  plaintiff,  who  resided  at  Waferfordin  Ireland,  to16**™  c0"1*- 
Fitzgerald  v.  Whitmore,    I    Term  Rep.  862.     But  this  Refused  after 
notion  was  refused,   after  notice  of  trial  given,   asde-  n.ottee  * triai 
fendant  might  have  applied  earlier,  after  knowledge  of  &rmm 
ikefact  of  the  plaintiffs  residence,  and  before  so  much 
of  the  costs  were  incurred.     Walker  v.   Trythall,  5  East. 
338.     See  6  Term  Rep.  597*  contra.    The  court  said, 
thi#  was  the  better  rule. 

A  mere  temporary  absence  of  the  plaint  iff,  by  his  go-  Temporary 
ing  abroad,  is  no  ground  for  requiring  security  for  costs,  absence. 
It.  E.  40  Geo.  3.    Anon. 

The  court  have  decided  that  bail  be  put  in  previous  to  Bid]  before 
the  motion,  for  the  defendant  not  being  in  court,  be  is  motion, 
sot  in  a  situation  to   make   the    application.      De  la 
Preve  v.  Due  de  Biron,  4  Term  Rep.  697.  E.  32  Geo.  3. 

The  proceeding  will  not  be  stayed  in  a  qui  tarn  action,  Qui  tmtr  a*. 
merely  on    account  of  the  plaintiff's  poverty.      Cowp.  tion. 
Rep.  24. 

In  tbe  case  of  Doe  ex  dem.  of  Selby  v.  Ashton,   baro-  Infant, 
net,  Mr.  Justice  Buller  said,  there  are  only  three  instances 
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in  whjfth  the  court  will  interfere  on  behalf  of  the  defend- 
ant, to  oblige  the  plaintiff  to  give  security  for  costs ;  the 
first  is,  when  an  infant  sues,  the  court  will  oblige  the 
prochein  amy,  or  guardian,  or  attorney,  to  give  security 
Residence  for  the  costs. — Secondly,  Where  the  plaintiff  resides 
abroad.  abroad ;  in  which  case  the  court  will  stay  the  proceed- 

Former  eject-  ings  till  security  is  given  for  the  costs  ;  and, — Thirdly, 
ment  Where  there  has  been  a  former  ejectment ;  but  there  the 

rule  is  to  stay  the  proceedings  in  the  second  ejectment, 
till  the  costs  of  the  former  are  paid,  and  not  till  security 
is  given  for  the  costs  of  the  second.  1  Term  Rep.  491. 
Proceedings  Proceedings  in  ejectment  were  stayed  till  the  costs  of  a 
staid  in  former  former  ejectment  brought  by  the  father  of  the  lessor  of 
ejectment  plaintiff  in  1772,  against  the  defendant's  father  on  the 
^§S^  same  title  were  paid.  Doe  dem.  Feldon  v.  Roe,  8  T.  R. 
-.  "       645.  In  the  case  of  Fairclaim  v.   Thrustout,  E.  24  Geo. 

e  reason.  ^  oited,  Lord  Mansfield  said,  that  the  court  had  arrived 
by  degrees  to  this  practice.  It  was  adopted  to  prevent 
the  hardship  of  frequent  ejectments  on  the  same  title ,  and 
was  the  more  reasonable  ;  as  in  real  actions,  all  repre- 
sentatives of  the  party  were  concluded  for  ever,  from 
setting  up  the  same  title. 

Ejectmentand      Proceedings  in  ejectment  were  staid,  until  the  costs 

aCti°n  *^Lt  °'  a  f°rmer  ejectment,  and  also  of  an  action  for  the 
mesne  profits.  mesne  profits  were  paid.     Doe  ex  dem.  Finchard  v.  Roe, 

4  East.  585. 

When  bank-  An  uncertificated  bankrupt,  bringing  an  action  for  the 
nipt  to  give     benefit  of  his  assignees,  was  required  to  give  security  for 

when  not         COSt8>  in  CaSe  he   sh°uld  feil    in  the  Suit     7  Term  B?P' 
296.  Webb  v.  Ward.    But  it  is  otherwise  where  the  action 

is  brought  for  his  own  benefit,  as  for  the  produce  of  his 

earnings  since  his  bankruptcy.     1  East.  431. 

Lessor  of  full  jf  lessor  is  known,  of  full  age,  and  resident  in  the 
age#  country,  court  will  not  order  him  to  give  security. 

If  one  of  two  If  a  foreigner  sue  two  defendants,  and  only  one  of 
defendantsDut  them  puts  in   bail,  that  one  may  require  the  plaintiff  to 

Samtiffa  fo-  &*ve  seour^y  *°r  costs,  without  putting  in  bail  for  the 
signer.  other.     Carr  v.   Shaw  and  another,  6  Term  Rep.  496. 

To  bemad  b  This  mode  of  application  may  be  made  by  motion  or 
motion  or  summons,  and  it  is  referred  to  the  master  to  take  the  «• 
summons.         curity. 
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A.  B.  plaintiff,      Notice  of  mo- 
In  the  King's  Bench*  and  tion  to  stay 

C.  D.  defendant.  I^oceedhigs 
Take  notice,  that  this  honourable  court  will  be  moved  ^^^t 
to-morrow  (or  on         next,)  or  so  soon  after  as  counsel  coat*, 
pan  be  beard,    for  a  rule  to  shew  cause  why  all  the 
proceedings  in  this  cause  shall  not  be  stayed  until  se- 
curity be  given  for  the  payment  of  costs.      Dated  the 
day  of  1817.  Yours,  &c. 

G.  H.  defendant's  attorney. 

Of  calling  for  Plaintiff  }s  Residence. 

In  ejectment  and  actions  qui  tarn*,  where  the  plaintiff,  \^'Sq}9 
er  his  lessor,  is  unknown  to  defendant,  the  latter  may  call  ' 
for  an  account  of  his  residence,  or  place  of  abode,  from 
the  opposite  attorney  by  motion  or  summons,  and  if  he 
refuse  to  give  it,  or  give  in  a. fictitious  account  of  a  per- 
son who  cannot  be  found,  the  court  will  stay  the  proceed- 
ings until  security  be  given  for  the  costs. 

OF  THE  DECLARATION. 

The  declaration  is  a  legal  specification  of  the  circum-  Definition  o£ 
stances  which  constitute  the  cause  of  action,  and  in  ac- 
tions by  original,  is  the  exposition  of  the  writ,  with  the 
addition  of  time,  place  and  other  circumstances,  Co.  Litt. 
80S.  But  if  the  proceeding  be  by  bill,  then  the  declara- 
tion is  a  mere  copy  of  it,  and  in  either  case,  it  should  cor* 
respond  with  the  process,  in  the  names  and  descriptions 
of  the  parties. 

The  use,  nature,  and  design  of   pleading  is  only  to  Its  use  and 
render  the  fact  plain  and  intelligible,  and  to  bring  the  design, 
matter  to  judgment  with  a  convenient  certainty ;  and  in  . 
the  time  of  Ed.  1.  the  pleadings  were  short,  plain,  and 
simple,  ever  having  respect  to  matter  and  not  to  form  of 
words     1  Inst.  304.     H.  H.  C.  L.  172'. 

With  respect  to  the  unnecessary  length  of  declarations,  Unnecessary 
by  rule,  M.  1654.  Sec.  12.  That  upon  actions  on  thestat,  length  of  de? 
of  hue  and  cry,  monopolies,  or  for  a  suit  in  the  Admiralty,  clarations. 
and  such  like,  other  than  debt,  the  declaration  is  not  to 
repeat  the  original  writ,  so  in  personal  actions,  but  only 
the  nature  of  the  action  ;  in  covenant  not  to  repeat  more  Covenant 
of  the   deed,  than  necessary  for  the  assignment  of  the 
breach.     In  slander,  long  preambles  be  forborne,  and  no  Slander. 
more  inducement  than  necessary  to  maintain  the  action, 
unless  a  special  inducement  is  required,  or  colloquium. 
In  debt  upon  2  Ed.  6.  for  Tithes,   and  32  H.  <  8.  c.  21. 
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Debt&r 
tithes,  &c 

JuJgifleUfsi 


Jae.  4t*for  maintenance,  or  on  general  statutes,  on  the 
declaration  not  to  repeat  the  statute,  btft  to  conclude  cofc» 
traforrh&m  etatuti.  In  debt  upon  judgments  had  at  West' 
minsttr^  to  recite  only  the  judgttteoft :  but  if  had  by  or 
against  an  executor  or  administrator  then  debt  upon  that 
judgment*  to  repeat  the  declaration,  atid  judgment 
Sect.  1& 


Incase  there 
be  several 
counts. 


Of  striking  out  unnecessary  Count** 

If  it  appear  on  the  face  of  the  declaration,  or  by  refer- 
ence to  the  bill  of  particulars,  that  some  of  the  counts 
are  superfluous,  the  court  will  order  them  to  beexpunged; 
and  if  there  be  any  vexation,  will  make  the  plaintiff  pay 
the  costs  of  the  application.(a) 

If  there  are  several  counts  in  a  declaration,  and  pf* 
cisely  the  same,  or  only  a  formal  difference  bettreen  tbfta, 
and  the  6ame  evidence  will  support  each,  as  if  the  plain* 
tiff  declare  specially  and  generally,  for  a  matter  that 
may  be  given  in  evidence  upon  a  general  count,  the  court 
will  expunge  the  general  counts.  Cos.  temp.  Hard.  129. 
So  if  by  reference  to  the  bill  of  particulars  (which  de- 
fendant may  now  have,)  they  Will  expunge  such  counts 
as  are  unnecessary. 

The  usual  mode  is  to  refer  it  to  the  master  id  the  fit** 
first  instance,  instance,  and  the  court  will  on  motion  tor  his  Report,  de- 
cide. Add  Lord  Hardwicke,  in  Wilkin*  v.  Perry,  sAid, 
(on  a  motion  to  refer  the  declaration,)  as  you  have  ob* 
tained  time  to  plead  without  applying  to  the  court  to  have* 
the  counts  struck  out  or  referred  to  the  master,  which  is 
the  usual  way,  the  rule  must  be  discharged.  Rep.  temp. 
Hard,  129. 

What  a  deck-  jn  an  aciion  agftfogt  the  sheriff,  for  taking  goods  wiffi- 
nXeTnTt  «*  J**«*  *  ?™\  rerit,  the  dedaration  need  not  stew 
ptate.  all  the  particulars  of  the  demise;  but  if  it  does,  andtney 

are  not  all  proved  as  stated,  there  the  plaintiff  shall  be 
nonsuit     Bristow  v.  Wright,  Dougl.  664. 

Where  the  declaration  unnecessarily  contains  indecent 
language,  the  court,  it  seems,  will  order  it  to  be  referred 
for  scandal  and   impertinent  language,    and  direct  the 


Reference  in 


If  it  contain 
indecent  lan- 
guage. 


(<*)  The  motion  should  be  made  before  time  obtained, 
Rep.  terHp.  Hard.  129.  A  Summons  in  vacation  will 
do. 
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direct  the   master  to   tax    exemplary  costs.      2  Wils. 
20. 

Where  the  declaration  consisted  of  286  counts  upon  as  But  court  will 
many  banker's  notes  for  a  guinea  each  payable  to  bearer,  not  strike  out 
with  common  counts  for  money  lent,  &c.   this  court  re-  counts,  if 
fused  to  strike  out  the  counts  upon  the  notes,  as  it  might  ^^^^ 
put  the  plaintiff  to  unnecessary  difficulty  in  proof  at  the  rendered  diffi- 
triaJ,  or  make  it  necessary  for  him  to  have  a  writ  of  in-  cult  of  proof! 
quirv  on  a  judgment  by  default.     Lane  v.  Smithy  M.  46  Impertinent. 
Geo.  3.  K.  B.  3  Smith's  Rep.  1 13.  S.  C. 

Variance  between  Process  and  Declaration. 

* 

The  process  was  "to  answer  the  plaintiff  qui  tarn  pro  Variance  be- 

"  domino  reae,  quampro  seipso  sequitur:"  the  declaration  ^w?en  process 
i  •  i  -A-        at.  'j  a    and  declare* 

was  m  his  own  name  only:  omitting  the  qui  tarn  part.  S/m.^^ 
Court  held  the  variance  to  be  fatal,  and  ordered  the  pro- 
ceedings to  be  set  aside.  Manning  y.  Davis,  4  Burr.  2417. 
But  Mr.  Justice  Yates  said,  though  the  plaintiff  may 
style  himself  executor,  or  give  himself  any  other  super- 
fluous description  in  the  process,  and  declare  otherwise, 
yet  this  will  not  hurt,  for  the  demand  is  still  the  same : 
But  in  this  case,  the  very  nature  of  the  demand  is  altered; 
the  process,  importing  a  demand  to  the  king  and  plaintiff, 
and  the  declaration,  a  demand  to  the  plaintiff  only. 
2  Black.  Rep.  722.     Lloyd  v.  Williams. 

In  a  subsequent  case  the  proceedings  were  set  aside  To  answer  aa 
where  the  process  was  to  answer  the  plaintiffs  as  assig-  JJ88^®?*  *?** 
nees  of  a  bankrupt,  and  the  declaration  was  in  their  own  thrown1  "* 
right;  for  the  plaintiffs  cannot  declare  generally,  on  pro-  right, 
cess  sued  out  in  a  special  character.    Meggs,  assignee, 
v.  Ford,  E.  25  Geo.  3. 

Court  said,  it  was  not  usual  to  insert  in  the  bill  of  Mid-  May  declare 
tsex,  on  what  account,  or  in  ~"  A 

as  in  the  case  of  executors  and 


{Uesex,  on  what  account,  or  in  what  light  the  party  sues,  3^?ll, 
as  in  the  case  of  executors  and  administrators,  the  case  of  ceS^uoTso. 
an  assignee  of  a  bail-bond,  and  the  like,  when  the  process 
is  only  ad  respondendum  to  A.  B.  2  Sir.  1232.  The  Wea- 
vers Co.  qui  tarn  v.  Forest. 

The  ac-etiam  in  the  latitat  was  for  a  certain  sum  in  debt,  The  court  win 
and  the  declaration  for  only  half  that  sum.     Motion  to  not  on  motion, 
discharge  defendant  on  common  bail.  Per  Curiam.    The  permit  a  de* 
same  strictness,  which  prevails  with  regard  to  original  £j^  to  m 
writs,  does  not  obtain  respecting  others.   In  order  to  pre-  tage  ofYvwA* 
vent  any  incongruity  on  the  record,  it  has  been  held,  that  ance  between 
the  declaration  must  pursue  the  original  writ ;  but  this  the  sum  men* 

Q 
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tkmed  in  the   objection  will  not  appear  on  the  face  of  these  proceeding*, 
ao"et**™,    .-tbfe  action  having  been  commenced  by  bill.    Where  in* 
Stat  andthe"  ^ee^  tne  plaintiff  has  varied  the  nature  of  this  action,  as 
iV-iftratifm,      where  he  has  sued  out  a  writ  of  quart  clausum /regit,  and 
declared  in  trover,  or  where  the  objection  has  been  to  the 
plaintiff's  right  of  suing,  as  where  he  has  taken  oat  a  writ 
in  his  own  name,  and  declared  as  executor,  such  objec- 
tions have  been  allowed  on  motion.     But  there  is  no  in* 
stance,  where  the  court  has  interfered,  on  motion  for  such 
an  objection  as  the  present,  which  merely  goes  to  the  sum 
sued  for.     Turing  v.  Jones,  5  Term  Rep.  402.    Rule  re- 
fused. 

joint  process.       *n  ge^r*!  where  the  cause  of  action  is  bailable,  the 

plaintiff  cannot  declare  against  one  defendant  separately 
upon  joint  process,  and  affidavit  to  hold  to  bail  against 
two,  though  they  were  sued  on  joint  and  several  pro- 
missory notes,  4  East  589. ;  or  though  the  other  defen- 
dants are  out  of  the  jurisdiction  of  the  court.  Thompson 
and  another,  executors,  $c.  v.  Cotter,  Keilet,  and  two 
others,  1  Maule  and  Selw.  55.  And  where  the  defen- 
dant is  held  to  bail  on  a  writ  issued  against  himself  and 
another,  and  the  plaintiff  declares  against  one  only,  the 
court  will  set  aside  the  direction,  and  subsequent  pro* 
ceedings  for  irregularity.  4  East  489.    5  T.  R.  722. 

As  to  Particular  of  Demand. 


i 


S^llSLS  Lord  Mansfield  thought  it  reasonable  that  in  all 

tSkS!t!i    (*8  WeU  where  att°rnies  were  plaintiffi,  as  where  other 
hkd^nd     persons  were  plaintiffs)  the  plaintiff  ought  to  give  the  de- 
fendant an  account  of  the  particulars  of  bis  demand.   Id 
Breton  v.  Braham,  3  Burr.  1890. 

J^SS.  Tte  particular  is  to  apprize  the  party  of  what  he  is  to 
4mlar,aiidh0w  come  prepared  to  try;  and  the  plaintiff  who  gives  it 
far  defendant  must  be  bound  by  it,  (a)  or  particulars  are  of  no  us* 
h  tawd by  it  Therefore  in  an  action  on  a  promissory  note,  the  particu- 
lar given  in  under  a  judge's  order  was, "  That  the  action 
"  was  brought  to  recover  the  amount  of  a  promissory 


(a)  Although  the  plaintiff  after  delivering  a  particular 
of  his  demand  cannot  at  the  trial  himself  give  evidence 
out  of  it,  yet  if  the  defendant's  evidence  shew  that  there 
were  other  items  which  he  might  have  included  in  Mi 
demand,  he  is  entitled  to  recover  all  that  appears  to  hi 
due  to  him.    1  Camp.  N.  P.  Rep.  68. 
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*  note  for  1001.  given  by  G.  W.  in  her  life-time,  and  pay* 
"  able  with  interest."  The  note  was  produced,  and  it 
was  on  an  improper  stamp :  plaintiff  gave  evidence  of  a 
loan  of  money  to  the  amount  of  the  note,  being  the  consi- 
deration/ Lord  Kenyan  said,  I  would  assist  the  plaintiff  if 
I  could,  but  the  defendant  having  come  prepared  to  meet 
one  demand,  must  not  be  called  to  meet  another,  and  non- 
suited the  plaintiff.     Wade  v.  Beasley,  4  Esp.  N.  P.  7* 

If  the  plaintiff  deliver  a  particular,  under  an  order,  for 
goods  sold,  and  for  so  much  money  due  and  owing  on  an 
account  settled  and  balanced  for  horses,  the  property  of 
plaintiff,  sold  and  delivered,  he  cannot  go  into  evidence 
of  a  demand  for  goods  of  the  plaintiff  sent  to  him  to  be 
sold  as  his  agent,  and  for  which  he  has  received  the  value 
as  money  had  and  received.  Lord  Eldon.  The  use  of  the 
particular  is  to  apprise  the  defendant  for  what  demand  the 
plaintiff  meant  to  go,  that  he  might  direct  his  proof  accord* 
mgly,  and  not  be  taken  by  surprise  at  the  trial;  and  that 
the  plaintiff  should  not  mislead  the  defendant,  by  giving 
in  one  thing  as  his  demand  under  a  judge's  order,  and 
starting  another  at  the  trial.  "Holland  v.  Hopkins,  3  Esp. 
N.  P.  167. 

The  defendant  may  call  for  a  particular  of  the  breaohes  Actions  for 
in  an  action  on  a  bond  for  the  non-performance  of  cove*  j"****  on 
Dante,  and  *o  in  actions  on  statutes,  where  a  general  form  °£J*  for  BOn" 
of  declaring  is  given.    And  tt  seems  to  me,  to  be  discre*  ofoovai^tL 
tionary  in  the  judge,  in  any  afction  to  grant  the  order.       and  on 

In  ejectment  on  the  forfeiture  of  a  lease,  the  judge  will  *?*"**** 
grant  the  order  to  deliver  the  breaches  of  covenant,  on  J* ^^Jj^of 
which  he  intends  to  rely.  6  Term  Rep.  597.  Doe  v.  Birch,  lease. 

So  if  the  plaintiff  declare  generally  in  ejectment,  and  So  in  eject- 
the  defendant  have  any  doubt  what  lands  the  plaintiff  ^1?/ 
meam  to  proceed  for,  he  may  call  for  a  particular,  and  §^don 
Mr*  Justice  Grose  also  made  an  order  on  the  defendant,  ~    ,.  * 
to  specify  the  particulars  for  which  he  defended.    Doe  maytewfled 
ex  dem.  Saumdcrs  v.  Duke  of  Newcastle,  T  Term  Rep.  on. 
SS&in*. 

The  defendant  being  allowed  to  have  a  particular  of  On  notice  of 
the  plaintiffs  demand,  the  plaintiff,  if  he  pleads  or  give  set-off,  plain- 
notice  of  set-off,  has  a  right  taa  particular  of  set-off.  But  miB  en?tlad 
if  the  particular!  of  the  set-off  be  not  delivered  within  Ji*partlcu" 
the  time  mentioned  in  the  judge's  order,  the  'defendant 
be  precluded  from  giving  evidence  in  .support  of  his  set- 
oft 

Q  2 
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How  to  proceed. 

As  soon  as  the  writ  is  served,  the  defendant's  attorney 
inay  obtain  a  summons  before  a  judge  for  the  plaintiffs 
attorney  or  agent,  to  shew  cause  why  he  should  not  deli- 
ver the  particulars  in  writing,  of  the  plaintiffs  demand,  . 
for  which  the  action  is  brought,  and  that  in  the  mean 
time  all  proceedings  should  be  staid.  I  take  it  that  this 
summons  may  be  obtained  even  so  late  as  alter  issue  ae- 
^Jiverfid.  The  judge  will  make  an  order  agreeably  to  the 
summons,  which  operates  as  a  stay  of  the  proceedings, 
Order  to  be  tij|  the  particulars  are  delivered.  This  order  must  be 
^a^J  UP  ^  drawn  up,  and  a  copy  served  on  the  plaintiffs  attorney 
or  his  clerk,  or  left  at  his  usual  place  of  residence :  it  will 
be  necessary  to  keep  this  order,  and  be  readv  to  prove 
that  a  true  copy  was  served  at  the  trial. — The  like  pro- 
ceeding will  be  on  the  part  of  the  plaintiff,  in  case  he 
wishes  to  have  a  particular  of  defendant's  set-off* 

If  the  parti-        in  case  the  particular  delivered  be  not  sufficiently  ejp- 

cular  be  not    pUdt9  the  party  to  whom  it  is  delivered,  may  have  a 

exP lcl  summons  for  further  particulars,  and  the  judge  will  make 

Or  incorrect,    all  or<jer#     Or  if  the  particular  be  incorrect,  or  not  suffi- 
may  amend*        .,  i        .   *      i  *  « •       ■  1 

J  ciently  comprehensive,  the  party  delivering  may  have  a 

summons  to  amend  same,  and  the  judge  will  make  an 

order. 

» 

How  long  The  defendant  has  the  same  time  to  plead  after  a  deli- 

time  defen-      very  of  a  bill  of  particulars  as  he  had  when  the  summons 
dant  has  to      for  it  was  returnable.    13  East  508.  Mowbray  v.  ScAu- 

particulars  of  Where  the  plaintiff  declared  in  debt  for  reat,  without 

demand.  shewing  in  what  parish  the  lands  were  situate,  and  deliver- 

If  premises  in  ed  a  particular  of  his  demand,  describing  them  in  a  wrong 

particular  are  parish    the  court  held  that  the  plaintiff  might  recover,  it 

described  in  a  %  ij 

wrong  parish.  not  &PPearing  that  any  misrepresentation  was  intended, 
or  that  the  defendant  held  more  than  one  parcel  of  land 
of  the  plaintiff,  so  as  to  be  misled  by  it.  Davits  v.  Ed* 
wards,  3  Maule  and  Selw.  3fc0. 

Of  Declaring. 

Two  ways  to       There  are  two  ways  in  which  the  plaintiff  may  declare; 

proceed.  the  one  on  the  return  day  of  the  writ,  which  is  called  d$ 

bene  esse,  conditionally,  until  special  or  common  bail  be 
filed,  or  after  the  day  for  filing  common  bail,  or  the  de* 


OT  THE   DECLARATION.  229 

fendanthas  justified  his  bail,  which  is  called  in  chief.  If 
to  speed  the  cause,  the  former  is  the  best  way  of  proceed- 
ing. And  a  rule  to  plead  may  be  given  on  the  same  day. 

If  the  cause  be  by  original,  a  declaration  cannot  be  de- 
livered debene  esse  till  theirs*  day  in  full  tctm.  Burgh 
v.  Dixon,  M.  14  Geo.  2.  Cramp.  97. 

The  writ  was  returnable  the  15th  of  November,  being  If  two  Sun- 
the  2d  return,  and  a  declaration  de  bene  esse  was  filed  the  days  inter- 
24th,  to  plead  in  eight  days;  held  well  delivered  (though  vene* 
not  till  the  9th  day,)  because  two  Sundays  intervened. 
1  Burr.  56.  Shadwell  v.  Angel. 

When  a  declaration  is  filed  debene  esse,  till  common  Notice, 
bail,  or  appearance  entered,  or  till  special  bail  be  filed, 
notice  that  it  is  so  filed,  must  be  given  to  the  defendant  in 
writing.     Vide  Proceedings  by  Original. 

Where  the  plaintiff  holds  two  defendants  to  bail  on  a  If  two  defen- 
joint  action9  and  declaresagainst  them  severally,  the  court  ^nts  held  to 
will  set  aside  the  proceedings  for  irregularity.  Moss  and  ba? in  one- 
another  v.  Birch  and  another,  5  Term  Rep.  122.  Vide  Sff  ™™TL 
Holland  v.  Johnson,  4  Term  Rep.  695«  and  Holland  v.  clare  separate. 
Richards,  697. 

How  Declaration  to  be  ingrossed,  fyc. 

The  declaration  being  drawn,  is  to  be  ingrossed  on  4d. 
stamp  paper,  and  if  the  defendant  has  appeared,  or  putin 
bail,  delivered- to  the  attorney  by  whom  such  appear- 
ance or  bail  is  entered:  the  usual  charge  for  the  copy  is 
indorsed  on  the  back  of  the  declaration,  being  4d.  per 
sheet,  (72  words  making  a  sheet)  besides  the  duty,  but 
nothing  for  paper ;  you  also  charge  the  warrant  to  defend- 
ant 4d. 

The  declaration  must  be  written  upon  one  side  of  each  If  defendant 
sheet  only,  and  if  delivered  written  on  both  aides  to  a  pri-  **  a  prisoner, 
soner,  he  will  be  entitled  to  be  discharged  out  of  custody. 
Champneys  v.  Hamlin,  12  East.  294. 

If  the  defendant  has  not  appeared,  or  the  abode  of  the  If  the  defen- 
attorney  appearing  cannot  be  found,  you   file  it  with  the  dant  has  not 

clerk  of  the  declarations,  and  give  the  defendant  notice •«PPea«d*  or 
thereof.  abode  of  at- 

T  torney  not 

It  is  orderefrtbat  upon  the  appearance  of  any  attorney   known- 
or  other  p*son,  for  any  defendant  in  this  court,  the  plain-  Defendant's 
tiffs  ^  attorney  shall  not  be  bound  to  deliver  to  the  defen-  attorney  *> 
dants  attorney  the  original  declaration;  but  instead  there-  JK5hSE. 
of,  shall  deliver  a  true  copy  of  such  declaration,  and  that     <tedaKltlon 
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upon  the-delivery  or  tender  thereof,  the  defendant's  at- 
torney, or  other  person  acting  for  him,  shall  pay  unto 
id.  sheet  *e  P'**11^*  attorney,  or  other  person  acting  for  him, 
computing  7«  'or  t',e  coPy  °'  8UC^  declaration  after  the  rate  of  4d.  per 
wordB  to  a  sheet  copy-ways,  together  with  the  stamps  or  king's  duty 
sheet,  and  thereon,  which  shall  serve  and  be  in  lieu  of  the  copy 
duty-  of  such  declaration  usually  made  by  the  defendant's  at- 

torney, (a) 

On  refusal  de-      And  if  any  attorney,  or  other  person,  shall  refuse  to  pay 

claration  may  for  the  copy  of  any  declaration  so  as  aforesaid  tendered, 

be  filed.  the  plaintiffs  attorney  shall  and  may  leave  the  said  copy 

of  such  declaration  in  the  office,  with  the  clerk  that  keeps 

the  files  of  declarations  of  this  court,  who  shall  receive  the 

But  notice       same  without  fee  or  reward.    R.  Trin.   12  W.  3.    Bat  in 

must  be  given,  this  case,  notice  must  be  given  of  such  declaration  being 

filed  to  defendant,  or  his  attorney. 

The  declaration  must  not  be  delivered  later  than  10  at 
night.  R.  M.  41  Geo.  3. 

Of  declaring  where  Special  or  Common  Bail  is  filed, 

?ow  ^i^*"  **  *8  ordered,  that  in  every  cause  in  which  special  or 
firaS  tfcom-  common  bail  to  flled>  md  notice  thereof  given  to  the  at- 
mon  or  spe-  torney  for  the  plaintiff,  a  copy  of  the  declaration  shall  be 
cial  bafl  be  delivered  to  the  defendant's  attorney,  who  shall  pay  for 
filed.  the  same  according  to  the  usual  rate ;  but  if  the  attorney 

for  the  defendant,  or  his  clerk  in  his  absence,  refuses  to 
pay  for  such  copy,  or  if  it  shall  happen  that  the  abode  of 
the  defendant's  attorney  be  unknown  to  the  plaintiffs 
attorney,  then  it  shall  be  lawful  to  leave  such  copy 
with  the  officer  of  this  court  appointed  for  affiling  decla- 
rations ;  and  notice  thereof  shall,  without  delay,  be  given 
to  such  defendant  or  his  attorney ;  and  such  declaration 
shall  be  held  well  delivered  from  the  time  of  such  notice 
only.  R.  Trin.  2  Geo.  2. 

Of  declaring  when  Plaintiff  files  Bail  according,  SfC 

The  plaintiff  cannot  declare  in  chief,  unless  common 
bail  be  filed  by  defendant,  or  be  has  done  it  for  him. 


(a)  None  of  the  pleadings  are  now  paid  for,  unless 
taken  out  of  the  office  where  filed,  as  judgment  cannot 
be  signed  for  want  of  it  See  title  Issue, 
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Smith  v.  Painter,  2  Term  Rep.  719.  1  Term  Rep.  635. 
Cooke  v.  Raven.  And  it  ought  to  be  filed  the  term  the 
writ  is  returnable.  Rep.  temp.  Hard.  138. 

In  all  causes  where  a  copy  of  the  process  of  this  court  How  to  **• 
is  served  upon  any  defendant  or  defendants,    and  an  ap-  S^it^Sh 
pearance  is  entered,  or  common  bail  filed  for  such  de-  gfp  appears" 
fendant  or  defendants,  by  the  plaintiffs  attorney,  pur-  for  defendant 
saant  to  the  act,  the  plaintiff's  attorney,  in  such  case,  according  to 
shall  leave  a  copy  of  the  declaration  in  the  office  with  ***  statute, 
the  proper  officer  appointed  for  that  purpose,  and  like* 
wise  give  notice  thereof  to  the  defendant  or  defendants, 
by  delivering  an  English  notice,    written  in  secretary 
hand,  to  such  defendant  or  defendants,  or  by  leaving  the 
same  at  the  last  or  most  usual  place  of  abode  of  such 
defendant  or  defendants ;   in  which  notice  shall  be  like-,  j 
wise  expressed  the  nature  of  the  action,  and  at  whose  ) 
suit  prosecuted,  and  the  time  limited  by  the  rules  of  this  j 
court,  for  such  defendant  or  defendants  to  plead  to  such  I 
action;  said  that  in  case  such  defendant  or  defendants  do  j 
not  plead  to  such  declaration  by  such  limited  time,  so  to  { 
be  expressed  in  such  notice,  judgment  will  be  entered 
against  such  defendant  or  defendants  by  default.    And  WeD  deuVer- 
from  the  time  of  giving  such  notice  as  aforesaid,  such  ed  from  the 
declarations  shall  be  deemed  well  delivered  to  such  de-  time  of  notice, 
fendant  or  defendants,  and  not  otherwise.    And  in  case  If  no  plea, 
such  defendant  or  defendants  (after  such  notice  given,)  iudgnientmay 
do  not  plead  by  the  time  the  rules  for  pleading  are  out,  be  signed,  and 

4k       i   ■   a-^  •     J     i_      '  •_!   l«     •   j  -  ^  a        .iL    notice  of  exe- 

the  plaintiff  in  such  case  may  sign  his  judgment,  with-  cutulg  inquiry 
out  any  other  or  further  calling  for  a  ple&y  and  thereon  given, 
give  notice  of  executing  his  writ  of  inquiry,  either  by 
delivering  a  notice  in  writing  to  such  defendant,  or  by 
leaving  the  same  at  the  last  or  most  usual  place  of  abode 
of  such  defendant  or  defendants;  which  shall  be  a  suffi- 
cient notice  to  such  defendant  or  defendants,  of  the  time 
of  executing  such  writ  of  inquiry.  R.  T  1  Geo.  2. 

The  declaration-was  filed  on  the  last  day  of  the  second  Filed  last  day 
term,   after  the  return  of  the  writ:  but  the  notice  to  oftoe^2ld 
plead  was  only  given  a  little  before  the  eseoign-day  of  {Jj^jf^n0. 
the  following  term ;    it  was  holden  to  be  well  enough.  ^ 
ffeetv.  Radford,  3  Burr.  1452.    2  Term  Rep.  112, 


Of  Declaring  de  bene  esse  on  Common  Process. ' 

It  is  ordered,  that  upon  all  process  to  be  issued  out  of  of  delivering 
this  court,  returnable  before  the  last  return  of  any  term,  declaration  de 

s~\  bene  ~*~~ 
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where  noaffi-  where  no  affidavit  shall  be  made  and  filed  of  the  cause  of 
davit  filed,  action,  pursuant  to  the  act  of  parliament  for  preventing 
upon  process    vexatious  arrests,  the  plaintiff  may  file,  or  deliver  the 

fotU12!e Tlast  declaration  ^e  ^ene  e8se>  at  tne  return  of  sucn  process, 
return,  with  notice  to  plead  in  eight  days  after  the  filing  or  deli- 

very thereof;  (a)  and  if  the  defendaut  doth  not  file  com- 
mon bail,  and  plead  within  the  said  eight  days,  the 
plaintiff  having  filed  common  bail  for  such  defendant  ac- 
cording to  the  said  act,  may  sign  judgment  for  want  of 
a  plea,  provided  that  such  declaration  be  delivered  or 
filed,  and  notice  thereof  given  four  days  exclusive, 
before  the  end  of  such  term,  and  a  rule  to  plead  be  duly 
r^Wh*ttjf  entered.  Rule,  Trinity  Term,  22  Geo.  3.  This  rule 
rule  extends.    exten(js  sucn  delivery  to  all  returns,  but  the  last  return: 

if  the  writ  be  returnable  on  the  last  return,  a  declaration 
de  bene  esse  cannot  be  delivered  at  ail ;  for  the  defen- 
dant must  be  in  court,  either  by  his  own  appearance, 
or  that  of  the  plaintiffs  for  him,  before  the  plaintiff  can 
declare  at  all.  Therefore  no  declaration  can  be  delivered 
but  in  chief,  in  this  case.  Contra  in  C.  P.  1  H.  Black. 
I -633.     Abbey  v.  Martin. 

Haintiff may  The  plaintiff  may  deliver  a  declaration  conditionally 

deliver  decla-  before  the  time  for  appearance  is  past,  and  afterwards  file 

♦f^n  °kL^"  comnion  bail  for  the  defendant ;  but  if  the  time  be  elap- 

Smefor  oth  S€(*  *°r  aPPearance>  he  tnen  must  first  enter  an  appear- 

pearance  ex-  ance  f°r  ^e  defendant  according  to  the  statute,  before  he 

pired.  can  declare.   2  Term  Rep.  719.    6  Term  Uep.  548.  Baker 

v.  Cooper. 

The  like  on  Bailable  Process. 

Of  delivering        Upon  process  to  be  issued  and  made  returnable  as  afore- 
declaration  de  gaj^  where  an  affidavit  shall  be  made  and  filed  of  the 
whCTe'an affi-  ^^V*  °f  ac*ionf  pursuant  to  the  said  act,  the  declaration 
davit  is  filed."  may  be  *^  or  delivered  de  bene  esse&t  the  return  of  such 
process,    with  notice  to  plead  in  four  days  after  such 
filing  or  delivery,  if  the  action  be  laid  in  London  or  Mid- 
dlesex, and  the  defendant  lives  within  20  miles  of  Lon- 
don; and  in  eight  days  if  the  action  is  laid  in  any  other 
county,  or  the  defendant  lives  above  20  miles  from  Lon- 


(a)  These  days  are  exclusive;  if  notice  be  delivered 
the  11th,  jtdgnent  cannot  be  signed  till  the  20th.  Ptr 
Cur.  M.  46  Geo.  3, 
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don.  And  if  the  defendant  puts  in  bail,  and  doth  not 
plead  within  such  times  as  are  respectively  before  men- 
tioned, judgment  may  be  signed:  provided  that  such 
declaration  be  delivered  or  filed,  and  notice  thereof 
given,  four  days  exclusive  before  the  end  of  such  term, 
and  a  rule  to  plead  be  duly  entered.  Rule,  Trinity  Term, 
&  Geo.  3. 

Writ  returnable  last  day  of  Trinity  term,    on  which  If  bail  be  not 
lay  bail  was  put  in,  but  did  not  justify  till  9th  Novem-  justified,  a  de- 
jer  following,  and  no  declaration  being  delivered  de  {?a7^OTJ5ay 
hne  esse  before  the  essoign-day  of   Michaelmas  term,  tj,e  next  tena 
notion  for  time  to  plead  till  the  next  term:    Court  said,  to  plead  with- 
hat  no  laches   can   be  imputed  to   the  plaintiff  for  not  out  imparl- 
declaring  until  the  defendant  is  perfectly  in  court,  and  ance- 
refused  the  rule.     Rolleston  v.  Scott,  5  Term  Rep.  372. 

Generally  if  the  process  be  returnable  the  last  return-  If  process  be 
day  of  the  term,  and  the  plaintiff  deliver  his  declaration  returnable  the 
before  the  essoign-day  of  the  next  term,  in  such  case,  the  }Mt  re*11"1*  a*1 
notice  must  be  for  defendant  to  plead  within  the  first  ^P*™™*- 
four  days  of  the  next  term,  he  being  in  that  case,  enti- 
litled  to  an  imparlance. 

The  6th  of  November  1798,  the  writ  was  returnable,  Notice  of  de- 
jund  a  notice  of  a  declaration  served  same  day,  of  its  claratinn  ge- 
being  filed   generally  instead  of  de  bene  esse;  it  turned  "erally,  and 
out,  that  the  declaration  in  the  ofiRce  was  in  fact  indorsed,  Jn^J^5" 
"  filed  conditionally"    The  court  heldt  the  proceeding  declaration  de 
was  regular,   and  ordered  the  rule  to  set  aside  the  judg-  bene  esse,  held 
ment  and  subsequent    proceedings    to   be  discharged,  good. 
Cort  x.Jacques,  8  Term  Rep.  77. 

Of  declaring  by  the  bye. 

A  declaration  bylhetbye  pre-supposes  a  declaration  in  Declaring  by 
chief;  therefore  the  plaintiff  must  declare  in  the  original  the  bye. 
action,  before  he  can   declare  by  the  bye.     Delves  qui 
tarn  v.  Strange,  6  Term  Rep.  158.    7  1\  R.  80. 

A  general  rule  for  settling  and  declaring  the  practice 
of  this  court  touching  declaring  by  the  bye  in  cases 
where  the  plaintiff,  in  any  action  or  suit,  hath  filed  or 
shall  file  common  bail  for  the  defendant,  pursuant  to  the 
late  act  of  parliament,  for  preventing  frivolous  and  vex- 
atious arrests :  "  It  is  ordered,  that  in  all  such  cases,  the 
"  plaintiff,  in  such  action  or  suit,  wherein  common  bail 
"  hath  been  or  shall  be  so  filed  as  aforesaid,  plaintiff  may 
"  deliver  a  declaration  by  the  bye,  against  such  defendant, 


it 

<c 
it 
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"  in  like  manner  as  might  have  been  done  by  the  ancient 
"  course  of  this  court  But  that  no  other  person  except 
a  such  plaintiff  is  or  shall  be  capable  of  delivering  a  de- 
claration by  the  bye  against  any  defendant,  by  reason 
of  common  bail  being  so  filed  by  any  plaintiff  as  afore- 
said." And  for  the  better  distinguishing  by  whom 
common  bail  shall  have  been  filed  in  any  action  or  suit; 
it  is  further  ordered,  that  from  and  after  the  last  day  of 
this  term,  in  all  cases  where  common  bail  shall  be  filed 
by  the  plaintiff  for  defendant  by  virtue  of  the  said  act, 
these  words  shall  be  written  on  the  bail-piece,  viz.  filed, 
according  to  the  statute,  or  words  to  the  like  effect 
R.  M.  10  Geo.  2.  Reg.  1.  (6). 

If  special  or  When  the  defendant  has  filed  common  or  special  bail 
b^fikdnby  de-  for  himself'  anV  Person  may  deliver  or  file  a  declaration 
fendant,  any  against  him  by  the  bye,  at  any  time  during  the  term 
person  may  wherein  the  process  against  the  defendant  is  returnable, 
declare aninst  sedente  curid  ;  and  the  practice  hath  been,  that  the  plain- 
mm  by  the  tiflF9  at  whose  suit  the  process  is,  might  declare  against 
^  the  defendant  in  as  many  actions  as  he  thinks  fit,  before 

the  end  of  the  next  term,  after  the  return  of  the  process. 

N.  on  the  above  rule.  See  4  Burr.  2181.    3  T.  R.  627. 

Where  bail  is  filed  by  the  plaintiff  according  to  the 
statute,  this  is  not  such  a  general  bringing  of  the  defen- 
dant into  court,  as  will  warrant  any  person  except  the 
plaintiff  in  delivering  a  declaration  by  the  bye  against 
him.  2Str.  1027.  The  plaintiff  in  the  original  action, 
must  declare  in  chief  before  he  can  declare  by  the  bye. 
6  T.  R.  158.  7  '/•.  R.  80.  But  any  other  person  may  de- 
clare by  the  bye,  before  the  delivery  of  a  declaration  in 
chief.    1  Cromp.  100. 

Taking  it  out  Taking  out  of  the  office  a  declaration  by  the  bye, 
of  office  is  which  was  delivered  before  any  declaration  in  chief,  is  a 
£Ey.  "^  waiver  of  the  irregularity.     Archer  v.  Barnes,  3  East 

842. 

If  after  a  plea  To  debt  on  a  judgment,  defendant  pleaded  in  abate- 
in  abatement  ment  she  was  executrix  and  not  administratrix,  on  which 
the  plaintiff  plaintiff,  20th  of  March,  entered  on  the  roll  quod  billa 
enteracasse-  cassetur,  et  defendens  eat  sine  die.  On  the  28th  of  March 
the  roll*  he  the  same  term»  he  delivered  a  declaration  by  the  bye, 
may  during  which  defendant  refused  to  accept,  but  it  was  left  with 
same  term  in  him.  Motion  to.  set  aside  proceedings  for  irregularity, 
which  the  writ  The  court  said,  the  proceedings  were  regular ;  that  the 
ddfrcra de-  defendant  was  **  court  during  the  whole  term,  and  con- 
dkration  by     sequently  that  the  plaintiff  might  deliver  a  declaration 

thebye. 
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against  him  during  the  term,  and  discharged  the  rule. 
Milks  v.  Andrews  ad.  6  Term  Rep*  634. 

The  plaintiff  having  sued  out  a  writ  qui  tarn,  and  de-  Moat  declare 
dared  in  his  own  name  only,  the  proceedings  were  set  in  the  oririnal 
aside ;  and  the  court  said,  he  must  declare  in  the  original  J^L^1? 
actio*)  before  he  can  declare  Ay  the  bye,  and  he  cannot  ^EJj™  J 
convert  one  species  of  action  into  another,  in  the  first 
instance.  Delves  qui  tarn  v.  Strange,  6  Term  Rep.  158. 

The  delivery  or  filing  of  a  declaration  before  special  ^J**  J*Arf. 
bail  is  put  in,  is  a  waiver  of  the  bail ;  unless  the  same  is  waiyer  °* baU^ 
delivered  or  filed  de  bene  esse;  and  if  the  bail  have  not 
justified,  is  an  acceptance  of  them,  unless  delivered  de 
bene  esse.  N.  on  JR.  M.  10  Geo.  2.  Reg.  2.  (6). 

If  an  original  be  sued  out  in  one  county,  and  the  de-  What  dia- 
claration  laid  in  another,  though  it  be  good  against  the  <*£j^bailby 
defendant,  yet  the  bail  are  discharged,  and  not  liable  to  oriSinal- 
a  sci.  fa.  otherwise  if  by  bill.  SJ^ev.  235.  245.    So  if 
plaintiff  declare  contrary  to  the  ac  etictm  in  the  writ 
Ibid.  N.  on  R.  E.2  Geo.  2.  (a). 

Within  what  Time  to  declare. 


The  plaintiff  must  declare  before  the  end  of  the  term  Within  what 
next  after  the  return  of  the  process,  or  the  defendant  may  t™ae  tode" 
sign  a  nonpros  (except  in  replevin)  without  entering  any  ^jw   f£Jan&j 
role  to  declare,  and  the  defendant  shall  have  costs  taxed  **/p  ^^ 
as  usual,   13  Car.  2.  c.  2.   *.  6.  and  no  rule  to   declare       *ag*  27 
need  be  given  in  this  court ;  either  by  bill  or  original.  / 

The  rule  to  declare  in  replevin  may  be  served  on  any  When  rule  to 
day  before  the  time  the  rule  is  expired,  and  the  plaintiff  declare  may 
must  declare  within  four  days  after  such  service.     Ed-  beaerved,  and 
wards  v.  Bunch,  1 1  East.  183.  J^dSE* 

Mr.  Justice  Buller.    By  the  general  rules  of  law,  a  fa  rePIevin- 
plaintiff  must  declare  against  a  defendant  within  twelve  Plahitiff  has 
months  after  the  return  of  the  writ    But  by  the  rules  of  dedSSTtfdt^ 
the  court,  if  he  do  not  deliver  his  declaration  within  two  fendant  do  not 
terms,  the  defendant  may  sign  judgment  of  nonpros,  sign  a  non- 
Though  unless  he  take  such  advantage  of  the  plaintiff's  P*0** 
neglect,  the  plaintiff  may  still  deliver  a  declaration  with- 
in the  year.     2  Term  Rep.  1 12.  Horley  v.  Lee.    3  Term 
Rep.  123.  Perry  v.  Harvey. 

The  defendant  cannot  sign  a  nonpros  unless  he  enter  Until  what 
his  appearance  within  the  term  the  writ  is  returnable.  *fme  defef|- 
Cas.  temp.  Hard.  138.    2  Term  Rep.  719.    And  such  ^£j£. 
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appearance  may  be  entered  at  any  time  before  the  firtt 
day  in  the  next  full  term. 

When  appear-  ^n  appearance  entered  after  the  essoignday  and  before 
ancemay  be  the  first  day  of  full  term,  may  be  entered  as  of  the  pre- 
enteredasof  ceding  term  ;.  and  a  nonpros  entered  after  the  second 
the  preceding  term,  for  want  of  declaring  before  the  end  of  such  term, 
term.  jg  gQO(j#     Prigmore  v.  Bradley,  6  East.  314.    * 

Of  obtaining  Time  to  declare. 

Time  to  de-  To  prevent  a  nonpros  being  signed,  the  plaintiff  may 
dare  may  be  get  a  side-bar  rule  from  the  clerk  of  the  rules,  if  the  de- 
obtained,  fendant  is  not  in  custody,  the  last  day  of  the  second  term, 
for  time  to  declare  until  the  first  day  of  the  next  term, 
for  which  pay  6s.  6d.  serve  defendant's  attorney  with  a 
copy,  or  stick  a  copy  up  in  the  office  if  he  does  not  ap- 
pear :  And  he  may  have  as  many  rules  as  he  likes  from 
term  to  term,  but  there  must  be  two  in  a  term,  viz.  one 
from  the  first  day  of  the  term,  to  the  last  day,  and  the 
other  from  the  last  day,  to  the  first  day  of  the  next  term. 
But  the  defendant  having  appeared  by  an  attorney,  may 
if  he  thinks  proper,  move  the  court,  that  the  last  rule 
may  be  peremptory,  which  is  done  by  giving  counsel 
instructions,  on  a  brief  for  that  purpose,  with  10s.  6d. 
annexing  an  office-copy  of  the  last  rule  to  declare;  draw 
up  rule  at  the  clerk  of  the  rules,  serve  copy  on  plaintiff's 
attorney. 

The  rule  in  this  court  is  absolute,  in  the  first  instance, 
and  drawn  up  on  a  motion,  paper  signed  by  counsel, 
and  is  as  follows : 

Rule  for  time    A.  B.   lit  is  ordered,  that  the  plaintiff  have   time  (or 
to  declare.  y.      >   further  time)  to  declare  until  the  first  day,  inelu- 

C.  D.  j  sive  of  the  next  term  (or  the  last  day,  inclusive 
of  the  present  term)  if  the  defendant  be  not  in  custody. 

Prisoner.  This  rule  cannot  be  had  where  the  defendant  is  a  pri- 

soner. But  if  the  writ  be  against  two  others  as  well  as  the 
prisoner,  and  the  two  cannot  be  found,  the  court  will 
grant  rules  for  time  to  declare  against  the  prisoner,  until 
the  other  two  be  outlawed,  upon  affidavit  that  you'  are 
proceeding  to  outlawry  with  all  due  diligence  and 
motion  for  that  purpose,  the  rule  is  absolute  in  the 
first  instance. 


OF  THE    DECLARATION.  237 


Notice  of  Declaration. 

In  all  notices,  care  is  to  be  taken  that  the  cause  be  pro-  Of  the  notice. 
■perly  named,  as  well  as  the  court  in  which  the  suit  is  in- 
stituted ;  and  in  notices  of  declaration,  the  nature  of  the 
action  is  to  be  expressed,  and  at  whose  suit  prosecuted, 
and  the  time  limited  to   plead  such  declaration.    And 
that  in  case  the  defendant  do  not  plead  by  such  limited 
time,  judgment  will  be  signed  against  him  by  default. 
JR.  T.  1  Geo.  2.  and  to  be  directed  to  the  defendant.     In  Ifadeclara- 
case  the  declaration  be  filed,  and  notice  thereof  given  to  ^on  he  filed, 
the  defendant  or  his  attorney ;  it  is  deemed  to  be  a  good  ^en^iTis 
declaration  from  the  time  such  notice  was  delivered,  in  good  ffom  the 
which  respect  there  is  no  distinction  between  a  declara-  time  of  notice, 
tion  in  chief  and  a  declaration  de  bene  esse.  Hutchinson  andnodiitinc- 
v.  Brown,  7  Term  Rep.  298.  **> &c- 

It  will  be  irregular  to  file  a  declaration  in  the  office,  Not  to  be 
when  the  defendant's  place  of  residence  is  known,  with-  filed  without 
out  a  notice  is  given  to  him.   Oldham  v.  Burrel,  7  Term  notice- 
Rep.  26. 

Serving  notice  of  declaration  filed,  together  with  the  Notice  of  the 
writ  at  the  same  time  is  irregular.     12  East,  116.  Stuart  declaration 
v.  Lund.  cannot  be 

given  with  the  WI*t. 

The  notice  must  not  be  served  on  a  Sunday.    8  East  Cannot  serve 
347.  Roberts  v.  Monkhouse.  notice  on 

Sunday. 
Where  a  declaration  was  filed  in  the  office,  before  the 
defendant's  appearance,  was  indorsed,  "filed  condition- 
ally?  and  judgment  afterwards  signed  for  want  of  a 
plea,  the  court  held  it  regular,  though  the  notice  served 
on  the  defendant,  was  of  a  declaration  generally.  8  T.  R. 
77. 

A.  B.  plaintiff, 
Id  the  King's  Bench.  and 

CD.  defendant. 

« 

Take  notice,  that  a  declaration  was  this  day  filed  with  Notice  of  de- 
the  clerk  of  the  declarations  in  the  King's  Bench  office  in  J*"***011  *• 
the  Inner  Temple,  London,  conditionally  (until  special  bail  JU^^e  ac- 
is  put  in  and  perfected,)  as  of  this  present  term,  tfon  ^  baa,  * 

against  you,  at  the  suit  of  the  above-named  plaintiff,  in  able. 
an  action  of  trespass  on  the  case  on   several  promises, 
to  the  plaintiff's  damage  oi  and  unless  you  plead 
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» If  in  the  thereto  in  four  days  »  from  the  date  hereof;  judgment 
country,  eight  will  be  signed  against  you  by  default  Dated  this 
<*»ys-  day  of  1817. 

Tours,  Ac. 
R.  S.  attorney  for  plaintiff 

To  Mr.  C.  D.  the  above-named  defendant. 

The  like  upon  Take  notice,  that  a  declaration  was  this  day  filed 
eonmwn  P^  with  the  clerk  of  the  declarations,  in  the  King's  Bench 
oeMb  office,  in  the  Inner  Temple,  London,  conditionally,  (until 

common  bail  is  filed),  as  of  this  present  Trinity  term 
against  you,  at  the  suit  of  the  above-named  plaintiff,  in 
an  action  of  trespass  on  the  case  on  several  promises,  to 
the  plaintiffs  damage  or  i.  ana  unless  you  appear  and 
plead  thereto,  in  eight  days  from  the  date  hereof,  judg- 
ment will  be  signed  against  you  by  default.  Dated  this 
day  of  1817. 

f  Yours,  Ac. 

R.  S.  attorney  for  plaintiff. 
To  Mr.  C.  D.  the  above  defendant. 

A.  B.  plaintiff, 
In  the  King's  Bench  and 

C.  D.  defendant 

Hie  tike  upon  Take  notice,  that  a  declaration  was  this  day  filed 
common  pt*T  with  the  clerk  of  the  declarations,  in  the  King's  Bench 
ceas,  where  office,  in  the  Inner  Temple,  London,  as  of  this  present 
baft  or  appear-  Trinity  term,  against  you,  at  the  suit  of  the  above-named 
81106  di  to  plainti*>  k  an  act*on  of  trespass  on  the  case  on  several 
thTs^ute.  promises,  to  the  plaintiff7*  damage  of  1.  and  unless  you 
%  If  in  the  pte*d  thereto  in  four  days  •  from  the  date  hereof,  judgment 
country,  eight  will  be  signed  against  you  by  default.  Dated  this 
days.  day  of  1817. 

Yours,  Ac. 
J.  S.  attorney  for  the  plaintiff. 

To  Mr.  C.  D.  the  above  defendant 

This  notice  will  do  where  bail  is  perfected:  or  for  a 
declaration  filed  by  the  bye,  only  say  "filed  by  the  bye" 

If  filed  id  If  the  declaration  be  delivered  of  Trinity,  to  plead  in 

another  tefln.  Michaelmas,  then  say,  unless  you  plead  thereto  within 

the  first  four  days  of  next  Michaelmas  term,  judgment 

will  be  signed  against  you  by  default. 
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How  to  indorse  Declaration. 

When  a  declaration  is  delivered  to  the  attorney  for  Usual  to  in- 
to* defendant,  it  is  regular  to  indorse  on  it  the  time  for  &**  dedaia- 
defendant  to  plead  thereto.    Therefore  if  the  declaration  tion' 
be  delivered  de  bene  esse  ot  filed,  it  should  be  indorsed, 
as  thus. 

This  declaration  is  delivered  (or  filed,  as  the  case  may  {^^^J* 
be)  de  bene  esse,  and  the  defendant  is  to  plead  hereto  in  j^o^0t~" 
four  days  (or  eight  days  in  a  country  cause)  otherwise 
judgment 

This  declaration  is  delivered  by  the  bye,  and  the  de-  By  the  bye^ 
Cendant    is  to  {dead  hereto  in    four    days,    otherwise 
judgment. 

The  defendant  is  to  ptead  hereto  in' four  days  (or  eight  If  in  chief. 
days,  as  the  case  may  require)  otherwise  judgment. 

The  defendant  is  to  plead  hereto  within  the  first  four  If  wkhan  im- 
days  of  ne?t  term,  otherwise  judgment.  padtnee. 

•  • 

Of  intituling  and  laying  the  Days  in  Declaration. 

It  is  usual,  when  the  cause  of  action  will  admit  of 
it,  to  entitle  the  declaration  generally  of  the  term  in  which 
the  writ  is  returnable;  but  it  should  always  be  intituled 
q/fcr  the  time  when  the  cau$e  of  action  is  stated  to  have 
accrued :  therefore  where  the  cause  of  action  is  stated  to 
have  accrued  cvfter  the  first  day  of  the  term  in  which  the 
writ  is  returnable,  the  declaration  should  be  intituled  of  a 
subsequent  day  in  that  term,  (a)  and  not  of  the  term  ge* 
neralty;  for  a  general  title  refers  to  the  first  day  of  the 
term;  upon  such  a  title  it  would  appear,  that  the  action 
was  commenced  before  the  cause  of  it  accrued.  Yet  where 
(be  cause  of  action  was  stated  to  have  accrued  on  the  first 
day  of  term,  the  court  on  demurrer  held,  that  the  decla- 
ration might  be  intituled  of  the  term  generally,  for  the 
delivery  of  the  declaration  is  the  act  of  the  party ;  and  in 
ancient  times,  when  the  practice  was  to  declare  ore  tenus, 
it  could  not  have  been  delivered  till  the  sitting  of  the 
court;  so  that  the  cause  of  action  might  well  have  ac- 
crued, before  the  actual  delivery  of  the  declaration.  Pugh 
▼.  Robinson,  I  Term  Rep.  116.  Vide  2  Lev.  176,  Where  If  improperly 
intituled. 

(a)  As  Saturday  next  after  the  morrow  of  All  Souls  in 
Michaelmas  term  in  the  57th  year,  <fcc. 
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a  declaration  is  improperly  intituled,  the  plaintiff  may 
have  it  corrected,  on  an  affidavit  of  the  fact.  Symonds 
v.  Parminter  and  another,  I  Wils.  Rep.  78. 

Or  may  be  set  Or  it  may  be  set  right  at  the  instance  of  the  defendant: 
right.  Thus,  where  the  declaration  is  intituled  of  the  term  ge- 

nerally, and  the  defendant  pleads  plene  administravit,  or 
a  tender  made  before  the  exhibiting  of  the  bill,  upon  which 
he  would  give  in  evidence  an  administration  of  assets,  or 
tender  made  between  the  first  day  of  the  term  to  which  the 
bill  relates,  and  the  day  of  suing  out  the  writ;  he  has  a 
right  to  call  upon  the  plaintiff,  to  entitle  his  declaration 
properly,  Cas.  temp.  Hard.  141.  or  to  make  up  the  paper 
book,  with  a  memorandum  according  to  the  truth  of  the 
fact,  Smith  v.  Key,  1  Str.  638.  In  Smith  v.  Raydon,  M. 
12  Geo.  1.  the  court  ordered  a  special  memorandum  to 
be  made,  in  order  to  give  the  party  leave  to  plead  a  ten- 
der.    Cited  in  1  Wile.  89. 

The  defendant  The  defendant  has  a  right  to  call  upon  the  plaintiff  to 
may  call  on  entitle  his  declaration  agreeable  to  the  true  time  of  deli* 
plnintiflf  vering  it  to   the  defendant.     T/iompson  v.  Marshall, 

ntb  1  *«»•  304. 

Ought  to  be         The  court  held  that  a  declaration  ought  to  be  intituled 
intituled  the     o/the  term  in  which  the  writ  is  returnable  (for  it  is  to  be 
term  in  which  considered  as  delivered  nunc  pro  tunc) :  and  if  not,  to  pre- 
wnt  is  return-  yent  the  piaintifps/MrtAer  claim,  the  defendant  may  have 
&  judge's  order  for  that  purpose.     And  where  a  writ  was 
served,  returnable  in  Michaelmas  term  1788,  the  declara- 
tion was  not  delivered  till  Hilary  ;  and  including  a  debt 
due  to  the  plaintiff  from  Michaelmas  to  Hilary,  it  was 
held,  he  could  not  recover  that  debt,  for  he  ought  to  have 
intituled  his  declaration  of  the  term  in  which  the  writ  was 
returnable.     Smith  v.  Mullen,  3  Term  Rep.  624. 

If  bill  filed  If  a  bill  be  filed  against  an  attorney  in  vacation,  the  day 

against  an  at-  of  filing  it  may  be  inserted  in  a  special  memorandum,  if 
torney  in  va-  the  cause  of  action  accrued  in  vacation.  Vide  Proceed* 
catioiL  ings  against  Altornies.  5  Term  Rep.  325.     Dodsworth 

v.  Bowen. 


FORMS  OP  DECLARATIONS. 


Declarations  in  assumpsit  in  common  use,  those  by 
and  against  executors,  administrators,  assignees  of  bank- 
rupt, <fcc.  as  also  on  promissory  notes,  are  to  be  met  with 
in  my  Modern  Pleader,  (2d  Ed.)  a  book  calculated  for  the 
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office  of  an  attorney,  with  useful  notes,  and  the  evidence 
to  rapport  each  declaration* 

London,  (at.)  C.  D.  was  attached  to  answer  A.  Bf  **F*  against 
in  a  plea  of  trespass  on  the  case,  &c.  and  thereupon  the  ***  *?£?*** 
said  A.  B.  by  E.  F.  his  attorney,  complains,    For  that  JJ,^  by 
whereas  one  T.  G.  on  the  day  of  ,  original, 

in  the  year  of  our  Lord  18       ,  to  wit,  at  London  afore* 
said,  in  the  parish  of St.  Mary-le-bowjn  the  ward  of  Cheap 
according  to  the  usage  and  custom  of  merchants  from 
time  immemorial  used  and  approved  of  within  this  king* 
dom,  made  his  certain  bill  of  exchange  in  writing,  bear- 
ing date  the  day  and  year  aforesaid,  and  then  and  there 
directed  the  said  bill  of  exchange  to  the  said  C.  D.  by  the 
name  and  addition  of  Mr.  C.  D.  merchant,  Milk-street, 
London,  by  which  said  bill  of  exchange  he  the  said  T. 
G.  then  and  there  requested  the  said  C.  D.  three  months 
after  the  date  thereof  to  pay  to  the  said  A.  B.  or  order, 
the  sum  of  801.  for  value  received ;  and  then  and  there 
delivered  the  said  bill  of  exchange  to  the  said  A,  B. ; 
which  said  bill  of  exchange  the  said  C.  D.  afterward*, 
to  wit,  on  the  day  and  year  aforesaid,  at  London  afore- 
said, in  the  parish  and  ward  aforesaid,  upon  sight  thereof 
accepted,  according  to  the  said  usage  and  custom  of 
merchants ;  by  means  whereof,  and  according  to  the  said 
usage  and  customs  of  merchants,  he  the  said  C.  D.  then 
and  there  became  liable  to  pay  to  the  said  A.  B.  the  said 
sum  of  money  in  the  said  bill  of  exchange  specified,  accord* 
ing  to  the  tenor  and  effect  of  the  said  bill  of  exchange,  and 
of  his  said  acceptance  thereof,  and  being  so  liable,  he  the 
said  C.  D.  in  consideration  thereof,  afterwards,  to  wit,  on 
the  same  day  and  year  aforesaid,  at  London  aforesaid,  in 
the  parish  and  ward  aforesaid,  undertook  and  then  and  there 
faithfully  promised  the  said  A.  B.  to  pay  him  the  said  sum 
of  money  in  the  said  bill  of  exchange  specified,  according 
to  the  tenor  and  effect  of  the  said  bill  of  exchange,  and  of 
bis  acceptance  thereof.    And  whereas  also  the  said  C.  D. 
afterwards,  to  wit,  on,  fyc.  at  $c.  Add  a  count  adapted  to 
the  consideration  given  for  the  bill,  and  for  money  had 
and  received,  and  common  conclusion,  but  no  pledges. 

London  (ss.)  A.  B.  complains  of  C.  D.  being  in  the  On  bond,  ot>- 
custody  of  the  marshal,  Ac*  of  a  plea,  that  he  render  to  Hg*  «8£n* 
him,  the  said  A.  B.  8001.  of  lawful  money  of  Great  Sri-  jf*1* 
tain,  which  he  owes  to,  and  unjustly,  detains  from  him ; 
and  thereupon  the  said  A.  B.  by  E.  F.  his  attorney,  com* 
plains, /or  that  whereas  the  said  C.  D.  heretofore,  to  wit  » The  exact 
on  the        day  of  in  the  year  of  our  Lord  1817,  *  date  of  the 

R  bond. 
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to  wit,  at  London  in  the  pari*  of  St.  Mary-le~Bow  in  fie 
ward  of  Cheap,  by  his  certain  writing  obligatory,  sealed 
with  the  seal  of  the  said  C.  D.  and  now  shewn  to  the  court 
of  our  said  lord  the  king,  before  the  king  himself,  the  date 
whereof  is  the  day  and  year  aforesaid,  acknowledged 
himself  to  be  held  and  firmly  bound  unto  the  said  A.  B, 
in  the  said  sum  of  1.  as  above  demanded  to  be  paid 
to  the  said  A.  B.  when  he  should  be  thereunto  afterwards 
requested.  Yet  the  said  C.  D.  (although  often  requested 
to  to  do)  hath  not  yet  paid  the  said  sum  of  1.  above 
demanded,  or  any  part  thereof,  to  the  said  A.  B.  but  to 
pay  the  same,  or  any  part  thereof,  to  the  said  A.  B.  he 
the  said  C.  D.  hath  hitherto  wholly  refused,  and  still  re- 
fuses so  to  do,  to  the  damage  of  the  said  A.  B.  of  101.  and 
therefore  he  brings  his  suit,  Ac.  Pledges,  dec. 

Declaration  (a)  London,  (as.)  T.  W.  assignee  of  J.  A.  Esq.  and  T» 
ty  *•  *****  8.  Esq.  sheriffs  of  the  city  of  London,  according  to  the  fona 
sheriff ona  0*  ^  st&tute *n  ^^  case  made  and  provided,  complains 
•bail-bond  by  of  W,  B.  being  in  the  custody  of  the  marshal  of  the  Marshal- 
bill  against  the  sea  of  our  lord  theno  w  king,  before  the  king  himself,of  aplea* 
^nclPaL    M1  that  be  render  to  the  said  T.  assignee  as  aforesaid,  the  sum 

£for£Ie  to  of  L  of  lawfil1  money  of  Grwt  Britain,  which  he  owes 
Middlesex  as  to  and  unjustly  detains  from  him; /or  that  whereas  the  said 
altered  in  the  T.  on  the  day  of  in  the  57th  year  of  the  reign  of  our 
margin,  and    Lord  the  now  king,  sued  and  prosecuted,  out  of  the  court 

SLdrf^ "*"  of  our flaid lord  the  k**8' k^01* th€ kiBS himself, ^e 8anie 
rifffe  precept  jCOurt  then  and  still  being  bolden  at  Westminster,  in  the 
insteadof^mt.  county  of  Middlesex,  against  the  said  W.  a  certain  writ 
m  a  oerta*  °*  our  ^^  *or<*  *^e  ^fa&j  called  a  ^latitat,  directed  to 
precept  crfour  *&*  **&  sheriffs  of  London*,  by  which  said  writ,  out 
lord  the  king,  said  lord  the  king  commanded  the  said  sheriffs  to  takt 
called  a  bill  of  4be  said  W.  if  he  should  be  found  in  their  bailiwick,  and 
Middlesex.  keep  ^  gafely ,  so  that  they  might  have  his  body  before 
»  Whereby  the  our  said  lord  the  king  at  Westminster,  on  next  after 
sheriff  was  jo  answer  the  said  T.  in  a  plea  of  trespass,  and  aba 

c*mnanded*    to  a  bill  of  the  said  T.  to  be  exhibited  against  the  said 
W.  for      1.  on  promises,   according  to  the  custom  of 
his  majesty's  court,  before  his  said  majesty,  and  that  the 
gljgyjfE  said  sheriffs  should  then  have  there  that  writ,  which  said 

writ,  afterwards,  and  before  the  delivery  thereof,  to  the 


•mp 


1 (a)  If  the  assignment  be  made  in  term  time,  and  yo» 
declare  on  the  bond  in  that  term,  the  declaration  mustbt 
intituled  specially,  or  it  will  be  demurrable.  1  Term  B*f* 
116.  7  Term  &ep.  474. 
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'tfticf  sheriffs  of  London,  to '  he  executed  as  is  hereafter  Shsrift. 
mentioned,  was  marked  and  indorsed  for  bail  for  I.  by 
virtue  of  an  affidavit  of  the  cause  of  action  of  the  said 
T.  in  that  behalf,  before  thai  made  an>dduly  affiled  of  re- 
cord in  the  said  court  of  our  said  lord  the  king,  before  the 
king  himself,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided,(a)  and  which  said  writ  so  in- 
dorsed^ afterwards,  and  before  the  said  return  thereof,  to 
wit,  on  the        day  of  ,  in  the  year  aforesaid,  at  The  date  of 

London  aforesaid,  in  the  parish  and  ward  aforesaid,  was  the  bond, 
delivered  to  the  said  J.  A.  and  T.  S.  then  sheriffs  of  the  Sheriff  of  the 
^aid  city  of  London,  who  then  and  from  thence,    until,  county  of 
and  at  and  after  the  said  return  of  the  said  writ,  were  Middlesex. 
sheriffs  of  Ijmdon,  in  due  form  of  law  to  be  executed; 
by  virtue  of  which  said  writ,   the  said  J.  A.  and  T.  S. 
tbfen  being  sheriflk  as  aforesaid,  afterwards,  and  before  the 
return  of  the  said  writ,  to  wit,  on  the  day  and  year  last 
aforesaid*  at  London  aforesaid,  in*  <fcc.  and  within  their 
bailiwick,  as  such  sheriffs,  to  wit,  at,  dtc.  aforesaid,  took 
end  arrested  the  said  W.  by  his  body,  and  then  and  there 
detained  him  in  their  custody  as  such  sheriffs,  at  the  suit 
of  the  said  T*  for  the  cause  aforesaid ;  and  the  said  W. 
teiog  so  arrested,  and  in  custody  of  the  said  J.  A.  and 
T.  S.  so  being  sheriffs  as  aforesaid,  by  virtue  of  the  said  SherilE 
writ,  at  the  suit  of  the  said  T.  the  said  J.  A.  and  T.  S. 
afterwards,  and  before  the  return  of  the  said  writ,  to 
wit,  on  the  day  and  year  last  aforesaid,  at  London  afore- 
said, in,  Ac.  and  within  their  bailiwick,  as  such  sheriffs* 
to  wit,  Ac.  aforesaid,  took  bail  for  the  appearance  of  the 
laid  W.  at  the  return  of  the  said  writ,  according  to  the 
form  of  the  statute  in  such  case  made  and  provided,  (6)  n       , ,     , 
mud  on  that  occasion,  the  said  W.  then  and  there,  to  wit,  uaxe  w       • 
on  the  day  of  in  the  year  last  aforesaid,  at 

London  aforesaid,  in,  dtc.  by  his  certain  writing  obliga- 
tory, commonly  called  a  bail-bond,  sealed  with  the  seal 
of  the  said  W.  and  now  shewn  to  the  court  of  our  said  lord 
the  king,  before  the  king  himself  here,  the  date  whereof 
w  the  same  day  and  year  last  aforesaid,  acknowledged 
himself  to  be  held  and  firmly  bound  to  the  said  J.  A.  and 
T.  8.  so  then  being  sheriffe  of  the  said  city  of  London,  County  of 
as  aforesaid,  as  such  sheriff,  by  the  name,  description,  and  Middlesex. 
addition  of  J.  A.  and  T.  S.  esqrs.  sherifib  of  London,  in  Sheriff  of  the 

»  county  of 

Middlesex. 


(a)  12  Geo.  1.  c.  29. 

(6)  23  B.  6.  a  9. 
R2 


< 
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Set  forth  the 
condition. 


Sheriff. 

Sheriff  of  the 
county  of 
Middle* 

Date  of 

rignmeut. 

Sheriff! 


the  penal  sum  of  1.  of  good  and  lawful  money  of  Great 
Britain,  to  be  paid  to  the  said  sheriffs,  or  their  certain 
attomey»  executors,  administrators,  or  assigns,  when  be 
the  said  W.  should  be  thereunto  afterwards  requested, 
with  and  under  a  certain  condition  thereunder  written, 
that  if  the  said  W.  should  appear  before  our  said  lord  the 
king,  at  Westminster,  on  next  after  >to 

answer  the  said  T.  in  a  plea  of  trespass,  and  also  to  a  bill 
of  the  said  T.  to  be  exhibited  against  the  said  W.  for  1* 
upon  promises,  according  to  the  custom  of  the  said  court 
of  our  said  lord  the  king,  before  the  king  himself  to  be 
exhibited,  that  then  the  said  obligation  should  be  void, 
otherwise  should  be  and  remain  in  foil  force  and  virtue, 
as  by  the  said  writing  obligatory,  and  the  condition  there- 
of ( reference  being  thereto  had,)  may  more  fully  and  at 
large  appear.  And  the  said  T.  in  fact  saith,  that  the  ssid 
W.  did  not  appear  before  our  said  lord  the  king,  at  WW- 
minster,  on  next  after  ,  in  the  condi- 

tion of  the  said  writing  obligatory  mentioned,  according 
to  the  exigency  and  effect  of  the  said  writ,  but  therein 
•wholly  failed  and  made  default,  whereby  the  said  writing 
obligatory  became  forfeited ;  and  the  said  T.  further  faith 
that  the  said  writing  obligatory  being  so  forfeited,  and  the 
money  therein  specified,  remaining  unpaid  and  unsatisfied 
to  the  said  sheriffs,  they  the  said  J.  A.  and  T.  S.  being 
then  sheriffs  of  the  city  of  London  as  aforesaid,  afterward!, 
to  wit,  on  the        day  of       in  the  year  aforesaid,  to  wit, 
at  London  aforesaid,  in,  Ac.  at  the  request  of  the  said  T. 
the  plain tifF  in  the  said  suit,  by  an  indorsement  on  tht 
said  writing  obligatory,  duly  made  and  attested  in  the 
presence  of  two  credible  witnesses,  and  sealed  with  their 
seal  of  office  of  sheriffs  of  the  said  city  of  London,  as- 
signed the  said  writing  obligatory  to  the  said  71  accord- 
ing to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided ;  as  by  the  said  assignment  indorsed  on  the  awd 
writing  obligatory  as  aforesaid,  and  duly  stamped  before 
the  commencement  of  this  suit,  according  to  the  form  of 
the  statute  in  such  case  made  and  provided,  (a)  and  to 
the  court  of  the  king,  before  now  here  shewn,  tbe  date 
whereof  is  the  day  and  year  last  aforesaid,  may  more  fully 
appear ;  by  means  whereof,  and  by  force  of  the  statute  in 
such  case  made  and  provided,  an  action  hath  accrued 
to  the  said  T.  as  assignee  of  the  said  J.  A.  and  T.  S.  so 


(a)  The  assignment  must  be  stamped  before  the  actio* 
is  brought.  4  Ann.  c.  16,  #•  20. 
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being  fheriffs  of  the  said  city  of  London,  as  aforesaid,  to  Sheriff, 
demand  and  have  of  and  from  the  said  W.  the  said  sum 
of  1.  ahove  demanded ;  jet  the  said  W.  (although  often 
requested  so  to  do,)  hath  not  as  jet  paid  the  said  sum  of 
1.  above  demanded,  or  any  part  thereof,  to  the  said 
J.  A.  and  T.  S.  before  the  said  assignment,  or  to  the  said 
T.  assignee  as  aforesaid,  or  either  of  them,  since  the 
said  assignment,  but  he  hath  hitherto  wholly  neglected 
and  refused  so  to  do,  and  still  doth  neglect  and  refuse  to 
pay  the  same,  or  any  part  thereof  to  the  said  T.  assignee 
as  aforesaid,  to  the  damage  of  the  said  T.  assignee  as 
aforesaid  101.  and  therefore  he  brings  his  suit,  &c.  Pledges, 
Ac. 

If  the  bond  be  assigned  by  the  late  sheriffs  (add  those  If  by  the  late 
words,)  and  that  they  assigned  the  same  to  the  plaintiff;  sheriffs, 
and  instead  of  the  words  now  being  sheriffs,  say  (then  be- 
ing sheriffs?)  the  venue  may  be  laid  in  London  or  Mid- 
dlesex, although  the  arrest  and  assignment  were  made  in 
any  other  county.  2  Ld.  Raytn.  1455.  2  Str.  727. 

Oxfordshire  (**.)  A.  B.  complains  of  C.  D.  being  in,  Declaration 
6c.  For  that  the  said  C.  D.  on  the  day  of  for  *  common 

in  the  year  of  our  Lord  1817,  to  wit,  at  ,  in  the  aM8ult- 

said  county,  with  force  and  arms,  &c.  made  an  assault  on 
the  said  A.  B.  and  then  and  there  beat,  bruised,  wounded 
and  ill  treated  him  the  said  A.  B.  in  so  much  that  his  life 
was  then  and  thereby  greatly  despaired  o£  and  other  ~~ 

wrongs  to  him  the  said  A.  B.  then  and  there  did,  against 
the  peace  of  our  lord  the  now  king,  and  to  the  said  A.  B. 
his  damage  of  1.  and  therefore  he  brings  his  suit,  Ac. 
Fledges,  Ac. 

London  («*.)  A.  B.  complains  of  C.  D.  being,  (fee.  For  For  an  assault 
that  the  said  C.  D.  on  the        day  of  ,  in  the  year  of  and  imprisoa- 

our  Lord  1817,  with  force  and  arms,  Ac.  made  an  assault  mcnU 
upon  the  said  A.  B.  to  wit,  at  London  aforesaid,  in  the 
parish  of  St.  Mary-tebow,  in  the  ward  of  Cheap,  and  then 
and  there  beat,  bruised,  wounded  and  ill-treated  him 
the  said  A.  B.  and  then  and  there  imprisoned  hio),  and 
him  the  said  A.  B.  in  prison  there  without  any  reason* 
able  or  probable  cause  whatever,  kept  and  detained 
her  for  a  long  time,  to  wit,  for  the  space  of  ten  days 
then  next  following,  contrary  to  the  law  and  custom  of 
this  realm,  and  against  die  will  of  the  said  A.  B.  (add  the 
above  count  for  a  common  assault ) 

London  (as.)  A.  B.  complains  of  C.  D.  being  in  tbeeus*  Declaration  fc 
tody,  dec.  of  a  plea  of  trespass  on  the  case.    For  that  trover  for 
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The  day  Unci  whereas  the  said  C.  D.  heretofore,  to  wit,  on  the      day 
material         of  ,  in  the  year  of  our  Lord  1817,  at  Londo* 

aforesaid,  in,  Ac.  was  lawfully  possessed  as  of  his  own 
property  of  certain  plate,  to  wit,  one  tankard,  and  on* 
mug  of  the  value  of  1.  of  lawful  money  of  Great  Britain, 
and  being  so  possessed  thereof  he  the  said  A.  B.  after- 
wards, to  'wit,  on  the  same  day  and  year  aforesaid,  at 
London  aforesaid,  in,  Ac,  casually  lost  the  said  goods  and 
chattels  out  of  his  possession,  and  the  same  afterwards* 
to  wit,  on  the  same  day  and  year  aforesaid,  at  London 
aforesaid,  in,  dec.  came  to  the  possession  of  the  said  C,  D< 
by  finding;  yet  the  said  C.  D.  knowing  the  said  goods  and 
chattels  to  be  the  property  of  the  said  A.  B.  and  of 
right  to  belong  and  appertain  to  him,  but  contriving, 
and  fraudulently  intending,  craftily  and  subtilly  to 
deceive  and  defraud  the  said  A.  B.  in  this  behalf,  hath 
not  as  yet  delivered  the  said  goods  and  chattels,  or 
any  part  thereof,  to  the  said  A.  B,  (although  often  re~ 
quested  so  to  do),  and  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  at  London  aforesaid,  in,  &c.  converted  an<f 
disposed  of  the  said  goods  and  chattels  to  his  own  use,  to 
the  damage  of  the  said  A.  B.  of  £01.  and  therefore  h* 
brings  bis  suit,  &c.   Pledges,  Ac. 


OF  THE  VENUE. 


Venue. 


Venue  by  bill 
ts  local  or 
transitory. 


If  action 
arises  in  any 
county. 


Real  actions 
to  be  laid  in 
the  proper 
county. 


Venue  (vicinetum  or  visnetum)  is  the  place  from 
whence  a  jury  are  to  come  to  the  trial  of  causes,  which 
is  generally  some  neighbouring  place,  Locus  quern  tricini 
habitant^  from  whence  it  is  called  vicinetum  or  venue. 

The  venue  is'either  local  or  transitory;  local,  when 
the  action  could  only  have  arisen  in  a  particular  county, 
and  there  the  venue  must  be  laid,  or  the  defendant  may 
demur  to  the  declaration,  1  Wile.  265,  Thrale  v.  Corn" 
wall;  or  the  plaintiff  on  the  general  issue  will  be  non- 
suited at  the  trial.  Cote.  Rep.  410.  But  where  the 
action  might  have  arisen  in  any  county,  it  is  transitory, 
and  the  plaintiff  may  in  general  lay  the  venue  wherever 
he  pleases ;  subject  to  its  being  changed  by  the  court, 
if  not  laid  in  the  very  county  where  the  action  arose. 
1  Saund.  74  (2). 

AH  actions,  real  or  mixed,  as  "  trespass,  quare  clausum 
"  fregit,  ejectment,  waste,  Ac."  must  be  laid  iu  the  county 
where  the  lands  lie.  Bract.  189.  414.  So  debt  for  rent,' 
by  the  assignee  of  the  lessor,  against  the  lessee,  is  local, 
and  will,  lie  no  where   but  in   that  county  where  the 


OF  THE  VENUE.  847 

lands  are.    1  Wils.  165.    Thrale  v.  Cornwall,  (to.  Car* 
183.  (a) 

The  venae  by  original  must  be  laid  in  the  county  The  loss  «f 
where  the  original  is  issued,  and  where  the  action  is  in-  bail, 
tended  to  be  tried,. otherwise  the  plaintiff  will  lose  his 
bail. 

On  all  personal  actions,  as  "  debt,  detinue,  assault,  tonoasl  ao- 
*•  deceit,  trover,  and  conversion,  account,  slander,  and  t*0118*0*"**1* 
"  the  like,"  the  plaintiff  may  declare  in  what  county  he 
pleases.  Co.  Litt.  282.  So  against  a  sheriff  for  a  false 
return.  1  Wils.  136.  If  a  personal  action  be  founded 
upon  a  thing  done  out  of  the  realm,  it  may  be  brought 
in  any  county,  and  shall  be  alledged  at  such  a  place,  in 
such  a  county :  as  if  debt  be  upon  a  bond  or  bill  made 
at  Hamburgh,  it  may  be  alledgad  at  H.  viz.  at  Islington 
in  the  county  of  Middles**.  Latch  6.  Soli.  660.  659. 
Lutw.  950.  2  Cro.  16. 

When  an  action  is  for  a  transitory  thing,  it  may  be  Tram3tory 
brought  in  any  county,  as  if  it  be  upon  a  covenant  or  thin£" 
contract,  or  debt  at  large ;  for  debitum  ex  contractus  sunt 
mdlius  loci.  7  Co.  3,  a.    2  Inst.  229.  231. 

When  an  action  is  founded  upon  two  things  indifferent  ^^.^J^ 
counties,  both  material  to  the  maintenance  of  the  action,  ^^ffffaflr 
it  may  be  brought  in  the  one  county  or  the  other.    7  Co.  fa  afferent 
2,  a.  Bulwer>s  case.  Dy>  31, 6.  40,  a.  Soli.  669.    As  if  counties, 
an  arrest  be  in  one  county,  and  an  escape  in  another,  where  to  b» 
lieu.  114.     SoinaaacUon  tor  a  false  return  of  non  e*t  brought. 
inventus,  where  the  sheriff  was  in  company  of  the  party. 
2  Mod.  23.     So  if  the  matter  in  one  county  is  dependant 
upon  matter  in  another,  the  plaintiff  may  have  the  action  . 
in  the  one  county  or  the  other.  7  Co.  1 , 6.   As  if  two  con* 
spire  to  indict  another*  and  make  the  execution  of  the 
conspiracy  in  another  county,  conspiracy  lies  in  the  one 
county  or  the  other.    7  Co.  1 ,  b.    So  for  maliciously  sui 
ing  an  execution  in  Middlesex,  whereby  he  was  arrested 
in  Dorsetshire.     Cro.  Eliz.  574.     So  if  an  action  on  the 
case  be  against  the  sheriff  of  Denbighshire,  for  not  arrest- 
ing a  man  upon  a  capias  utlagalum  to  him  directed  in 
Denbighshire,  upon  which  he  returned  non  est  inventus,  it 


(a)  So  if  debt  or  covenant  be  brought  by  the  lessor  or 
his  personal  representatives,  or  by  the  grantee  of  the 
reversion  against  the  assignee  of  the  lessee,  it  is  local* 
6  Mod.  194.  Latch,  197.  1  T.  R.  583.  2  East,  580. 
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may  be  ia  Denbighshire  or in  Middlesex,  where  the  return 
was  made.     Hob.  209. 

Several  feet*  Where  there  are  several  facts  material  to  the  plaintiffs 
in  different  action  arising  in  different  counties,  he  may  bring  his  action 
counties.         of  covenant  in  either.     The  Mayor  qf  London  v.  Cole, 

7  Term  Rep.  583. 
If  local  action       If  a  local  action  be  brought  and  tried   in  a  wrong 

tiled  in  a  county,  the  defect  is  aided  after  verdict,  by  stat  16  A  17 
wnmg county.  Gar£'c  8    ^  ■»    * 

Matter  of  re*  jf  there  be  matter  of  law  or  record,  and  matter  in 
cw^t  pais  in  different  counties,  plaintiff  has  bis  election.  Grif- 

fiths v.  Walker,  1  Wils.  836.  Scott  v.  Brest,  2  Term  Rep. 
?41. 

Action onkaae  In  an  action  upon  a  lease  for  rent,  founded  on  the 
for  rent         privity  of  contract,  as  in  debt  by  the  lessor  against  the 

lessee,  6  Mod.  194.  2Str.  776,  or  his  executor  in  the 
detinet  only,  Gilb.  403,  or  in  covenant  by  the  lessor, 
3  Lev.  154,  or  grantee  of  the  reversion,  1  Saund.  241. 
6.  n.  6.  against  the  lessee  the  tfction  is  transitory;  and 
the  venue  may  be  laid  in  any  county,  at  the  option  of 
the  plaintiff. 

*  .     .  Holt,  C.  J.  said,  if  a  cause  of  action  arize*  partly  in 

Mrtlyinone    one  county,  and  partly  in  another,  it  is  in  the  election  of 

county,  and     the  plaintiff  to  lay  it  in  which  county  he  pleases.     As  if 

partly  in  ano-  a  country   chapman  sends  a  letter  to  a  tradesman   in 

ther*  London,  to  send  him  goods  into  the  country,  he  delivers 

them  accordingly,  and  they  come  to  the  chapman's  bands, 

there  the  cause  of  action  arising  in  both  counties,  he  may 

lay  it  in  either.  12  Mod.  76. 

If  assault  hap.  If  an  assault  and  imprisonment  happens  at  Minorca,  it 
pen  abroad,     may  belaid  at  London,  in  the  parish  of 'St.  Mary-le-bow, 

SLondon20116  in  the  ward  °f  CheaP ;    Fabrica*  v-  Mostyn,  Hil.  T. 

1775;   and  if  the  plaintiff  is  banished  from  Minorca  or 

Carfkagena,  it  may  be  laid  in  Minorca,  to  wit,  at  Lon* 
don,  &c.  Cowp.  Rep.  178. 
Transitory  Every  transitory  action  may  be  laid  in  any  county  in 

,artlon*'  England,  though  the  matter  arise  beyond  the  seas.  lwL 

181.  But  if  it  should  be  such  an  action  as  renders  it 
necessary  to  state  where  it  arose,  as  on  a  deed,  bill  of 
exchange,  Ac.  the  real  place  may  be  alledged ;  as  for 
instance,  if  on  bond,  it  should  be  stated  to  have  been 
made  at  Fort  St  George  in  the  East  Indies,  to  wit,  at 
London,  in  the  parish  of  St  Mary-le-bow  in  the  ward  of 
Cheap :  For  if  the  bond  be  stated  to  have  been  made  in 
London,  and,  on  oyer,  it  appear  dated  at  Fort  St.  George, 
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«r  the  like,  it  would  be  bad  on  special  demurrer.     Ibid. 
178,  3  Term  Rep.  387.     Melhr  v.  Barber. 

It  is  said,  a  venue  cannot  be  laid  in  Wales  in  a  tran-  Wale*. 
sitory  action,  the  cause  whereof  did  arise  in  England. 
LiU.  P.  R.  783. 

A  declaration  was  laid  in  Norwich,  but  Norfolk   in  Norwich, 
the  margin,  inquiry  executed  there  ;   court  held,  it  was 
helped  by  stat.  4  &  5  Ann.  c.  16.    Howes  v.  Haslewood, 
Coin.  155. 

A.  by  deed  executed  in  London  for  the  securing  the  Ifrent  be  it- 
repayment  of  money  lent  to  B.  was  appointed  receiver  MiddLaL. 
of  if.'s    rent  in   Middlesex,  with  a  pretended  salary,  and  account 
which  enabled  him  to  retain  usurious  interest.     He  re-  settled  in  Lon- 
ceived  the  rent  in  Middlesex,  but  settled  the  account  in  don,  in  an  ac- 
London,  and  there  paid  the  balance,  on  which  theusu-  turn  for  usuiy. 
rious  interest  is  allowed,     The  offence  is  completed  in 
London,  and  the  venue  in  a  qui  tarn  action    for   the 
penalty  is  properly  laid  there.    Scott  qui  tarn  v.  Brest, 
2  Term  Rep.  238.     Vide  Douglas  228. 

In  an  action  for  infringing  a  patent,  venue  in  Middle-  In  an  action 
sex*   the     defendant   cannot  change  it  into  any  other  m  a  P****1* 
county;   for  it  is  manifest  that  the  substratum  of  the 
action,  namely,  the  patent,  is  at  Westminster.  Cameron 
t.  Gray,  6  Term  Rep.  363. 

There  are  some  actions  of  a  transitory  nature,  wherein  Venues  local 
the  venue,  by  act  of  parliament,  must  be  laid  in  a  par-  hy  act  of  P«r* 
ticular  county.    Thus  by  the  stat.    13  Eliz.  c.  5.  s.  2.  Uam«lt-     . 
"  in  any  declaration  or  information,  the  offence  against 
"  any  penal  statute   shall  not  be  laid  to  be  done  in 

*  any  other  county,  but  where  the  contract  or  other 

*  matter  alledged  to  be  the  offence,  was  in  truth  done ; 
"  and  every  defendant  in  such  action  or  information, 
"  may  traverse,  and  allege  that  the  offence  was  not 
41  committed  in  the  county  where  it  is  alleged,  which 
"  being  tried  for  the  defendant,  or  if  the  plaintiff  be 

*  thereupon  nonsuit,  then  the  plaintiff  shall  be  barred 
"  in  that  action  or  information." 

And  by  the  stat.  2 1  Jac.  1.  c.  4.  "  in  all  informations 
"  to  be  exhibited,  and  iu  all  bills,  counts,  plaints,  and 
"  declarations,  to  be  commenced  against  any  person  or 
persona,  either  by  or  on  behalf  of  the  king,  or  any 
other,  for  or  concerning  any  offence  committed,  or  to 
"  be  committed  against  any  penal  statute,  the  offence 
K  shall  be  laid,  and  alleged  to  have  been  committed  in 


<« 
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*•  the  county  where  such  offence  was  in   troth  w> 
"  mitted,  and  not  elsewhere." 

To  what  the  The  former  of  these  statutes  is  holden  to  be  still 
above  statutes  in  force,  and  extends  to  ail  actions  or  information* 
extend,  brought  by  common  informers,    upon   penal   statutes, 

whether  made  before  or  after  the  31  Eliz.    2  T.  R.  238. 

4  East.  385. 

^V^Tthe"  Though  a  penal  action  be  removed  out  of  the  proper 

action  must  county,  into  another  for  trial,    yet  the  cause  of  action 

be  proved  to  must  still  be  proved   to    have    happened     within  the 

have  happen-  proper  county  where  the  venue  is  laid.     Robinson  v. 

ed  in  the  pro-  Carthwaite,  9  East.  296. 
per  county. 

The  venue  in  Debt  on  the  stat.  32  Geo.  3.  c.  39.  (pilot  act)  for 
action  on  the  penalties,  for  continuing  in  the  charge  of  vessels, 
pilot  act  Is  without  being  licenced,  the  venue  must  be  laid  in  the 
locaL  county  where  the  offence  yvas  committed.     Barber  qui 

tarn  v.  TUson,  3  Maule  and  Selw.  429. 

^  m^an  In  aa  action  on   ihe  stat   l  &  2  P-  *  M-  c'    li'  ** 

action  for        driving  a  distress  out  of  the  hundred  in  which  the  cattle 

driving  away   were  distrained,  being  in  one  county,  and  the  hundred 

a  distress.        into  which  they  were  driven  in  another,  the  venue  must 

be  laid  in  the  latter  county.  2  Catnpb.  N.  P.  Rep.  266. 

As  to  the  So  an  action  on  the  stat.    3  Geo.  2.  c.  26.  for  selling 

ISion  Kb-  coals'  M  and  for  a  8ort  which  ^7  *eaUr  were  not> 

ing  coals.      "  must  be  brought  in  the  county  in  which  the  coals  were 
delivered,  and  not  where    they    were  contracted   for. 
4  East.  386. 
As  to  actions       If  actions  are  brought  against  any  justice,  mayor,  or, 
against  offi-    .  bailiff  of  any  city,  town  corporate,  headborough,  port- 
cers,  &c         reeve,  constable,  tithing  man,  collector  of  subsidy,  fif- 
teenths, churchwardens,  and  other  persons  called  sworn 
men,  executing  the  office  of  churchwarden  or  overseer 
of  the  poor,  and  their  deputies,  or  any  of  them,  or  any 
other  which  in  their  aict   and  assistance,   or  by  their 
commandment,  Ac.  the  venue  must  be  laid  where  (be 
fact  was  committed,    or  the  defendant  must  be  found 
not  guilty.    Stat.  21  Jaa.  1.  c.  12.  sect.  5.  Fide  Sir.  44&\ 
Vaughan,  113. 

Justices,  Ac.       If  an  action  be  against  a  justice  for  any  thing  done  by 

colour  or  under  pretence  of  his  office,  though  not 
strictly  within  the  duty  of  his  office,  it  comes  within 
this  act.  Daniel  v.  Wood,  5  Term  Rep.  1.  Vide  Sir. 
446. 

Turnpih«i          In  **  d^ca  °'  aMault  a&^  imprisonment  against  de» 


OF  THB  VBNUE.  *5t 

fcgdant  who  was  a  turnpike  man,  keeping  a  gate  in  tion  tranik 
the  county  of  Surrey — the  venue  wu  in  Kent.  The  plain*  t01T' 
tiff  attempted  to  pass  through  the  turnpike  gate  in  a  chaise, 
which  defendant  thought  was  hired,  and  for  which  he 
insisted  upon  the  duty  imposed  by  25  Geo.  3.  c.  51. 
upon  post  horses :  the  court  held,  it  was  a  transitory  ac- 
tion, and  the  venue  laid  right.  Bazing  v.  Skelton,  5  Term 
Rep.  16. 

But  by  the  13  Geo.  3.  c.  78.  s.  81.  the  general  highway  Highway  act, 
act,  the  venue  must  be  laid  in  the  county  where  the  fact  renu€  Iocal* 
was  committed. 

For  actions  against  revenue  officers,  vide  9  Geo.  2.  Revenue  offi- 
c.  35.  *.  26 ;  20  Geo.  3.  c.  70.  8.  34.  as  to  excise  officers ;  ccrs* 
as  to  custom  house  officers,  24  Geo.  3.  sess.  2.  c.  4?.  *.  35. 
4  Term  Hep.  490.  Rex  v.  Cartwright. 

In  an  action  on  the  case  for  a  nuisance,  the  venue  must  Nuisance, 
be  laid  in  the  proper  county.     Cro.  Car.  133.  Jones,  43. 

In  an  action  against  an  attorney,  for  maliciously  suing  ^l^^f0^  . 
out  a  commission  of  bankrupt,   the  venue  was  laid  in  fecuTaAnit* 
London  ;  as  the  affidavit  on  which  the  commission  was  ted,  venue 
sued,  was  made  in  London,  the  venue  was  ordered  to  be  may  bechang- 
ehanged  from  London  to  Yorkshire,  on  an  affidavit,  that  eda 
all  the  witnesses  lived  in  Yorkshire,  and  of  the  expence  and.  * 

inconvenience,  the  defendant  agreeing  to  admit  that  the 
cause  of  action  wholly  arose  in  Yorkshire.  Holmes  v. 
Wainwright,  one,  $c.  S  East.  329. 

Where  the  cause  of  action  partly  arose  in  Derbyshire,  Arising  partfr 
and  partly  in  Ireland,  the  court  refused  to  change  the  ™  Derby*  ara| 
venue  from  London  to  Derby,  on  an  affidavit,  that  the  j^7^^ 
cause  of  action  arose  in  Derby  and  Ireland,  and  not  in  to  change  it 
London,  or  elsewhere,  than  in  Derby  and  Ireland.   WaU  from  London 
ker  v.  Wright,  4  East.  495.     Here  it  was  not  shewn,  that  to  Derbyshire. 
there  would  be  a  particular  convenience  in  having  the 
cause  tried  at  Derby  rather  than  in  London. 

The  county  in  the  margin  of  the  declaration  will  help,  If  no  venue  be 
but  not  hurt.  Hence  if  there  be  no  venuelmd  in  the  body  Jj|j4  mJ*^  f 
of  the  declaration,  reference  must  be  had  to  the  margin;  declaration. 
but  where  a  proper  venue  is  laid  in  the  body,  the  word  in 
the  margin  will  not  vitiate  it.  .  Cas.   Temp.  Hard.  343, 
344.    3  Term  Rep.  387.  MeUor  v.  Barber. 

Where  an  attorney  is  plaintiff,  and  sues  in  his  own  court  Attornies, 
by  attachment  of  privilege,  he  may  lay  the  venue  in  Mid- 
diesex,  and  it  cannot  be  changed.  Pope  v.  Redfearne,  one, 
4c.  4  Burr.  2027. 3  T.  Rep,  573.    But  an  attorney  d^ 
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fendant  has  not  the  privilege  of  changing  the  venue  into 
Middlesex,  where  it  is  laid  in  another  county.  Ibid.  2  Sir. 
1049.  contra. 

Debt  for  or  Debt  for  rent  against  the  lessee,  on  indenture  laid  to 

■fi^J^jj^6*  be  made  at  London,  for  the  demise  of  lands  in  Surrey. 
or  assignee.     ^e  actjon  w  as  laid  in  London.      On  demurrer  it  waa 

held,  that  the  plaintiff  had  his  election  to  bring  it  in  either ; 
otherwise  had  it  been  against  an  assignee  who  is  charge- 
able only  on  the  privity  of  estate.  Pater  son  v.  Scot,  2  Str9 
776. 

For  forging  a       Case  for  forging  a  will  brought  in  Middlesex;  the  land 
will.  comprised  in  it  lay  in  Suffolk,  the  venue  was  changed  into 

Suffolk,  Ray,  33. 


OF  CHANGING  THE  VENUE. 

The  stat.  of  6  Ti.  2.  c2.  having  ordered  alt  writs  to  be 

laidin  their  proper  counties,  this,  as  the  judges  conceived, 

impowered  them  to  change  the  venue,  if  required,  and 

not  to  insist  rigidly  on  abating  the  writ,  which  practice 

began  in  the  reign  of  James  the  first,  2  Salk.  670,  and  this 

power  is  discretionally  exercised,  so  as  not  to  cause  but 

J^L^S  n0t  PT€Vent  a  defect  of  justice;  therefore  the  court  will  not 

nuetTanyo^  change  the  venue  if  moved  in  Michaelmas  or  Hilary  term 

the  four  nor*    to  any  of  the  four  northern  counties  previous  to  the 

them  coun-     spring  circuit;  because  there  the  assises  are  holden  only 

ties,  previa      once  a  year,  at  the  time  of  the  summer  circuit,  1    Wiim. 

ousto spring    jag.  Nichols  v.  Bolster;  nor  can  it  be  changed,  but  to  a. 

county  where  the  whole  cause  of  action  arose,     1  Wil*+ 

178,  Herring  v.  Durant ;  which  was  a  motion  to  change 

the  venue  from  London  to  Kent,  on  an  affidavit  that  the 

cause  of  action  arose  upon  Kingsbridge,  partly  in  the 

county  of  Kent,  and  partly  in  the  city  of  Canterbury,  and 

not  elsewhere. 

ven««iniS,liy     The  defendant  in  a11  transitory  actions,  is  generally  al- 
^n*  county.  l°wed  t°  change  the  venue,  in  case  the  plaintiff  does  not 
*  lay  it  in  the  proper  county,  where  the  whole  cause  of 
action  arose ;  ana  he  may  change  it  from  London  to  Mid- 
dlesex,  or  vice  versa.  2  Str.  8S7.  Gifford  v.  Lechmere. 
2  Term  Rep.  275.  In  order  therefore  to  change  the  venue, 
it  is  indispensably  necessary  that  the  cause  of  action  shall 
be  wholly  confined  to  a  single  county. 
In  what  ac-         jn  jeDt  on  bond,  or  other  specialty,  promissory  notes* 
cannot<ke>e      and  bills  of  exchange,  the  court  will  not  change  the  venae, 
changed.     '  became  they  are  bona  notabilia  any  where,  unless  ther* 
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be  softie  special  ground.*  Say.  7.  Kerkv.  Broad.  1  Wit*. « l  iMUp. 
41.  Arum.  1  Sid.  87.  Carth.  400.  Vent.  368.  Barn.  480.  791. 
483,  492.  So  in  covenant,  Leon.  307.  i?ar».  491.  So 
debt  for  rent  Duplessis  v.  Chalk,  2  Str.  878.  So  in  ac-  for. 
tions  for  scand.  mag.  by  a  peer  or  peeress  of  the  realm, 
Lady  Falconbridge  v.  /oral,  2  <S7r.  fc07.  Zd.  /{ay.  1418. 
Salk.  668.  because  the  scandal  reflects  on  him  through 
the  whole  kingdom.  So  in  an  action  for  a  libel  published 
in  a  newspaper  in  one  county,  and  circulated  in  other 
counties.  Pvnkney  v.  Collins,  1  Term  Rep.  £71.  Husking 
v.  Ridgway.  S.  P.  So  where  a  libellous  letter  was  written 
in  Berks,  but  directed  in  Surrey,  the  venue  being  laid  in 
London,  court  refused  to  change  it  in  Berkshire,  Clissold 
v.  Clissold,  1  Term  Rep.  647.  So  in  an  action  against  a 
carrier  or  lightermau,  2  Salk.  670;  or  for  an  escape, 
1  Sid.  87;  or  false  return,  1  fVils.  336.  Griffith  v.  Walker, 
CroXar.  211.  Sty.  107.  Plowd.  37,  b.  And  the  reason  is, 
that  defendant  cannot  make  the  usual  affidavit,  that  the 
cause  of  action  arose  in  a  single  county,  and  not  elsewhere. 

But  in  covenant  upon  a  lease,  where  a  view  was  neces-  Covenant. 
sary,  the  venue  was  changed  to  the  county  where  the 
premises  lay,  though  most  of  plaintiff's  witnesses  resid- 
ed in  the  county  where  the  venue  was  laid.  8  East.  268. 
Hodinot  v.  Cox. 

But,  it  seems,  the  venue  may  be  changed  in  an  action  not In  **•*  ** 
being  by  deed,  or  in  any  other  action,  the  right  of  which  t*00*  j**™* 
is  founded  upon  simple  contract,  Say.  Rep.  7.;  therefore  bunged, 
in  an  action  on  a  policy  of  insurance,  not  being  by  deed, 
the  venue  may  be  changed.  Howarth  v.  WiUett,    2  Sir. 
1180.  Andr.  66.  2  T.  Rep.  275.    In  an  action  for  a  libel  Lfl*L 
written  in  one  place  and  sent  to  another,  both  in  the  same 
county,  the  venue  was  changed  into  the  county  in  which 
it  was  both  written  and  published.    Freeman  v.  Norris, 
3  Term  Rep.  306. 

The  venue  may  be  changed  in  an  action  for  crim.  con.  Crim.  con. 
upon  the  usual  affidavit.  10  East  32.  Guard  v.  Hodge.     ■ 

In  an  action  for  a  libel  in  a  letter  written  in  Yorkshire,  libel  written 
and  sent  by  the  post  into  Germany,  the  court  ordered  the  in  Y«*shfan* 
venue  to  be  changed  forom  London  to  Yorkshire.    Met"  Sfj!6111  to 
salf  v.  Markham,  3  Term  Rep.  652.  Germany. 

Rule  to  change  the  venue  from  Cumberland  to  London  chimglTor? 
on  the  common  affidavit.    Motion  to  discharge  it  on  ac-  the  common 
count  of  defendant's  witnesses  living  in  Scotland,  and  were  affidavit,  court 
willing  to  come  to  Carlisle  to  give  evidence,  and  that  there  r*¥L™* J*? 
waa  no  process  to  oblige  the  witnesses  to  come  to  London.  ^So^^to 
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Scrifamf,  an £  CW£  Htem  is  the  common  affidavit,  which  is  flit  iatWof 
arewilfiiigto  the  court,  and.  as  such,  is  the  law  of  the  land,  and  there 
eometo  Car-    fore  denied  the  motion.     Fogoe  v.  Gale,  1  Wif*.  162. 

I  *  d  bt    hm-a,     **u*  *n  ^e^  on  ^°n^>  where  venue  was  laid  in  London, 
toth%rty's     ^oth  plaintifF  and  defendant's  witnesses  lived  in  Lincoln- 
witnesses  live  shire,  the  court  changed  it  into  the  latter  county;-  saying 
in  one  county,  when  a  serious  defence  was  intended  to  be  made,  it  was 
reasonable  to  grant  such  an  application ;  defendant  under- 
took to  give  judgment  of  the  term,  and  not  to  bring  error. 
Foster  v.  Taylor,  I  Term  Rep.  781. 

Where  in  proceeding  by  original  against/our,  the  venue 
is  changed  into  a  county  palatine  on  the  application  of 
three  of  the  defendants,  who  appear  separately  by  one 
attorney,  and  undertake  not  to  assign  the  want  of  an  ori- 
ginal for  error :  the  court  will  require  a  similar  undertaking 
from  the  fourth,  who  has  appeared  by  a  different  attorney  * 
Eccles  and  another  v.  Holland  and  three  others,  4  Maule 
and  Stelw,  233. 


WHEN  A  FAIR  TRIAL  CANNOT  BE  HAP,  THOUGH    LAIs> 

IN  THE  PROPER  COUNTY. 

No  rule  bet-  There  is  no  rule  better  established,  than  "  that  all 
tec  established  "  causes  shall  be  tried  in  the  county,  and  by  the  neighbour* 

IhSihilfrSr  "hood  of  ^e  Place  wtere  the  fact  is  committed ;"  anal 
hipropeir  ^eref°re  &e  ruk  ought  never  to  be  infringed,  unless  it 
couatywhere  plainly  appears,  that  a  fair  and  impartial  trial  cannot  be 
fact  commit-  had  in  that  county;  where  that  does  plainly  appear* 
ted,  unless  a.  the  court  has  power  to  depart  from  the  general  rule.  Sty* 
SShaT"   Prac.  Reg.  540.  M.  22  Car. 

there.  After  verdict  and  motion  for  a  new  trial,  there  having: 

After  verdict  .been  a  trial  in  the  city  of  Chester,  on  shewing  cause  why 
andmotkm  for  the  venue  should  not  be  changed  from  the  city  of  Chester 
new  triaL  .      ^  ^e  county  at  large,  the  court  said,  that  in  transitory 

actions  they  ought  to  change  the  venue,  when  it  appears 
upon  circumstances  laid  before  tbem,  that  there  is  a  pro- 
bable ground  to  apprehend  a  fair,  impartial,  or  at  least 
a  satisfactory  trial  cannot  be  had.  Rule  abs.  Mylock  v. 
Saladine,  3  Burr.  1564.  In  this  case,  verdict  was  again* 
the  weight  of  the  evidence,  and  the  damage  excessive, 
and  strong  proof  by  affidavits  of  a  general  prejudice  is 
the  city.  1  Black.  480.  S.  C. 

« 

If  so  terms  for  After  time  to  plead  given  on  terms  of  taking  short 
taking  short  notice  of  trial  for  the  first  sittings  in  the  next  term  for 
I*otice*  Middlesex^  in  an  action  for  words  spoken  of  a  justice  of 
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to  peace,  by  a  candidate  upon  the  tarings  at  a  eouirty 
election,  a  rule  was  obtained  to  change  the  venue  into 
Gloucestershire.  Motion  to  set  it  aside,  as  there  could  not 
be  a  fair  and  impartial  trial  in  Gloucestershire.  Court 
said,  the  rule  ought  to  be  set  aside  on  either  ground,  and 
discharged  the  first  rule.  Petyt  v.  Berkeley,  esq.  Cowp. 
Rep.  6J0. 

In  The  King  v.  Harris  and  others,  on  a  rule  to  shew  Eridenceof 
cause,  why  the  cause  (which  was  an  information)  should  p^?Jb3,^- 
not  be  tried  at  the  assizes  for  the  county  of  Gloucester  by  trem^j 
a  jury  of  the  said  county,  instead  of  the  city :  the  affidavit  itrong,  to 
to  found  the  motion  stated  generally,  that  they  verily  change  the 
believed,  that  there  could  not  be  a  fair  and  impartial  **?"?  *J  * 
trial  had,  by  a  jury  of  the  city  of  Gloucester,  without  other  J£™  **** 
reasons  for  entertaining  such  belief,  which  was  an  infor- 
mation for  a  misdemeanor,  in  refusing  to  admit  several 
persons  to  their  freedom  of  the  city,  who   demanded 
and  were  entitled  to  it,  to  vote  at  the  then  approaching 
election  for  members,  and  whom  the  defendants  did 
fuimit,  after  the  election  was  over,  but  refused  prior,  and 
thereby  deprived  them  of  their  right  of  voting  at  it.  The 
prosecutors  moved  for  this  rule,  [supposing  the  citizens 
could  not  but  be  under  an  influence  or  prejudice  in  this 
matter,  though  there  was  a  list  feturned  of  above  600 
persons  duly  qualified  to  serve  on  the  jury.  Lord  Mans- 
field.   No  two  things  can  be  more  different  than  chang- 
ing the  venue,  and  continuing  it  as  it  was,  with  such  a 
suggestion  on  the  roll  as  is  now  proposed.     Notwith- 
standing the  locality  of  some  sort  of  actions,  or  of  infor- 
mations for  misdemeanors,  if  the  matter  cannot  be  tried 
at  all,  or.  cannot  be  fairly  or  impartially  tried  in  the 
proper  county,    it  shall  be  tried  in  the  next  adjoining, 
county.  The  case  of  Berwick  was  determined  upon  the 
foundation,    "  That  the  writ  of  venire  facias  aid  not 
u  run  there."    And  so  it  is  likewise  in  the  Cinque  Ports. 
In  these  cases,  there  could  be  no  trial  had  at  all.    But  as 
the  party  cannot  traverse  such  a  suggestion,  when  entered 
by  rule  of  court,  there  must  be  a  clear  and  solid  foun- 
dation for  it.    This  general  swearing  is  not  a  sufficient 
S round,  especially  as  it  is  sworn  there  are  600  persons 
nly  qualified  to  serve.    The  question  is  no  general 
question  of  right,  nor  can  it  affect  the  corporation  in 
future.     Here  is  a  want  of  foundation  in  fact  of  such 
a  suggestion,  and  therefore  no  reason  for  the  court's 
granting  it  Dcnison,  J.  Where  an  impartial  trial  cannot 
be  had  in  the  proper  county,  the  venire  may  be  awarded 
to  the  next  county.    But  there  ought  to  be  the  clearest 
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evidence  in  the  world,  to  ground  such  a  suggestion  upon  j 
or  it  must  arise  out  of  the  record  itself.  This  does  not 
arise  out  of  the  record,  nor  is  there  sufficient  ground  to 
support  it.  In  this  method  of  entering  a  suggestion  upon 
the  roll,  the  venue  remains ;  and  the  court  only  award 
the  venire  to  the  next  adjoining  county,  but  they  ought 
not  to  do  it  in  this  case ;  because  the  place  of  trial  ought 
not  to  be  altered  from  that  which  is  settled  and  establish- 
ed by  the  common  law,  unless  there  shall  appear  a  clear 
and  plain  reason  for  it ;  which  is  not  the  present  case. 
Wilmot,  J.  The  rule  about  entering  suggestions  upon  the 
record  is,  "  that  the  facts  proving  that  a  fair  and  impar- 
"  tial  trial  cannot  be  had  in  the  ordinary  course,  must 
"  be  themselves  suggested  upon  the  record."  Rule 
disch.  3  Burr.  1330.  See  the  form  of  the  suggestion, 
2  Burr.  834.  Rex  v.  Cowle. 

Wale*  If  a  fair  trial  cannot  be  had  in  Wales,  a  certiorari  will 

be  granted.     1  Str.  704.  Rex  v.  Lewis* 

Poole.  The  action  was  laid  in  the  county  of  Poole,  and  for  a 

duty  claimed  to  be  due  to  the  corporation ;  court  ordered 
the  venue  to  be  changed  to  Hampshire,  as  a  fair  trial 
could  not  be  had.  Mayor  of  Poole  v.  Bennett*  %  &*• 
674. 

The  motion.  Therefore,  in  these  cases,  the  motion  is  to  try  the  cause 
in  the  next  county,  and  not  to  change  the  Venue. 

Chester.  It  is  now  determined,  that  where  a  fair  and  impartial 

trial  cannot  be  had  in  the  county  of  the  city  of  Chester, 
that  the  court  will  award  the  trial  to  be  had  in  the  county 
palatine  of  Chester.  7  Term  Rep.  735.  Rex  v.  Th* 
Inhabitants  of  St.  Mary.  1  Term  Rep.  363.  Rex  v. 
Amery.  Contra. 

Debt  on  bond.  Debt  on  bond  made  at  Derby  to  the  intestate,  the  de- 
claration alledged  administration  was  granted  to  the  plain- 
tiff by  the  bishop  of  Litchfield  and  Coventry;  and  the 
venue  in  the  margin  in  London.  The  defendant  demur- 
red generally.    Butter,  J.     On  a  special  demurrer,  there 

2*  might  have  been  some  doubt.     But  a  bad  venue,    or  the 

wan/oTon*,0'  wan*  °f  one»  *s  cured  by  the  statute  of  jeofails.  Cfrose,  J* 

Here  the  venue  is  laid  in  the  body  of  the  declaration  at 
Derby;  the  addition  of  London  in  the  margin  will  not 
vitiate  it.    MeUor7  adm.  v.  Barber,  3  Term  Rep.  387- 
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Changing  Venue ftom  an  English,  to  a  Welsh  County,  %c. 

It  was  formerly  doubted  whether  the  court  could  Wales, 
change  the  venue  from  an  English  to  a  Welsh  county. 
DougL  Rep.  262.  Pritchard  v.  Pugh. 

.  The  motion  must  be  to  change  the  venue  into  the  The  motion. 
Welsh  county,  and  not  into  the  adjoining  English  county ; 
because  of  the  affidavit:  but  after  the  venue  is  so  changed, 
the  cause  may  be  ordered  to  be  tried  in  the  next  adjoin- 
ing English  county.  2  Black.  Rep.  962.  N.  B.  J  he 
practice  in  case  judgment  goes  by  default  is,  to  direct 
the  inquiry  to  the  Welsh  sheriff. 

Lord  Manqfleld>    on  a  motion  to  change  the  venue  it  seems  the 
from  Middlesex  to  Denbighshire,  said,  he  did  not  at  first  venue  may  be 
see  why  the  court  should  refuse  to  change  it  into  the  ^"jS**  from 
next  English  county ;    as  the  same  reasons  seemed  to  nLnhkSiil 
hold  for  doing  that,  as  for  changing  it  from  one  English         ^ 
county, '  into  another  English    county.      But  Mr.  J. 
Denison  had  satisfied  him  there  was  a  good  reason  for 
refusing  it:  which  is,  that  the  form  of  the  affidavit  is  so 
religiously  settled,  that  it  cannot  be  departed  from;  and 
in  the  ca*e  of  changing  it  into  the  next  English  county, 
they  cannot  swear  in  thai  form  which  is  essentially  re- 
quisite on  sueh  motions ;   namely,    That  the  cause  of 
action  arose  in  the  county  which  is  prayed  to  change  the 
venue,  and  not  elsewhere  out  of  the  said  county,  where 
it  was  originally  laid.     Waddington  v.  Thelwell,  Esq. 
4  Burr.  2450. 

But  the  court  changed  the  venue  from  Middlesex  into 
Wales,  no  cause  being  shewn.  Ibid. 

And  in  a  late  case  Lord   EUenborough  said,  that  the  May  be 
practice  appeared  now  to  be  sufficiently  established,  for  changed  from 
changing  the  venue  from  an  English  to  a  Welsh  county  ^e^ah  * 
(on  the  usual  affidavit)  to  grant  the  rule  absolute  in  the  county. 
first  instance.    Hopkins  v.  Lloyd,  6  East  Rep.  355.  E. 
46  Oeo.  3. 

The  venue  may  be  changed  into  a  county  palatine;  Cannot  in  ge» 

because  the  court  can  send  down  the  record  there  by  neral  be 

mittimus.    Lord  Ray.  1418.  1  Wils.  222.  changed  into 

v  a  county  pals* 

And  if  changed  into  a  county  palatine  it  is  upon  an  tine, 
undertaking  not  to  assign   error  for    want  of  an  ori-  * 

ginal.     1    Taunt  432.     Gibson  v.  M' Bride,  ib.  120. 
Cove  v.  Beaton. 
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Not  to  delay.  It  cannot  be  changed  if  it  will  delay  trial,  as  to 
Bristol,  (a)  Str.  1180.  Howorth  y.  WiUttt.  Nor 
changed  to  a  third  county  without  consent.  Ibid.  1216. 
Southhouse  v.  Book. 

If Venue  be         Motion  to  change  the  venue  from  Bristol  to  the  next 
laid  in  Bristol,  adjacent  county.    Cur.    The  way  is  not  to  change  the 

t^to^ext t0  venue>  but  to  ir7  i* in  the  next  county.     The  Mayor,  $c. 
county.  °f  Bristol  v.  In  ejectment,  1  JYils.  77. 

In  what  cases       The  venue  may  not  be  changed  from  a  county  at  large 
itmnyj*        into  a  city  and  county 9  Barnep,  888.;  but  it  has  been 

Hm  *     chan«ed  from  a  countv  at  ,arSe  into  I*nto*%  *•  Salt. 

large,  into  a    670. ;  and  it  may  be  changed  from  one  county  and  city 

city  and  into  another  county  and  city.  Prac.  Reg.  C.  P.  529. ;  but 

county.  it  cannot  be  changed  into  Hull,  Canterbury,  $c.  because 

it  is  not  known  when  an  assize  will  be  held  there;  nor 

into  the  city  of  Worcester  or  Gloucester ;  out  of  the  county 

at  large,  because  the  assizes  for  the  city  and  county  at 

large  are  held  at  the  same  place :  but  the  reporter  say  a. 

all  this  is  in  the  discretion  of  the  court.     Barnes,   490. 

But  where  the  assizes  are  held  twice  a  year,  it  is  a  matter 

of  course  to  change  the  venue.  R.  M.  1654.  s.  5. 


48  TO    PRIVILEGED  PERSONS. 

Sergeant*,  Sbrgeants  at  law,  Barn.  484 ;  barristers,  2  Show.  176.: 

barrister*,' at-  nttornies,  Salk.  668. ;  or  other  officers  of  the  court,  suing 
toniies,  &c.      as  privileged  persons,  and  laying  the  venue  in  Middle- 
sex, have  a  right  to  retain  it  there,    because  their  atten- 
dance is  necessary  at  the  courts  at  Westminster,  Pfflcing- 
tony,  ffamlin,    Say.  153.    JSalk.  668.     But  if  the  venue 
If  they  sue  as  De  l**d  in  any  other  county  t    as  London,    8  Vent.  47. 
acommonper-  Salk.  668,;    or  if  such   a  privileged  person  sue  as   m 
son  by  capias,  common  person   (as  by  capias ,)    or  en  auter  droit,  as 
executor  or  administrator,   or  jointly  with  his  wife  or 
others,  he  has  no  such  privilege.  Barn.  479.  484. 

If  either  of  And  if  either  of  these,  persons  are  defendants,  they 

them  be  de-    have  no  privilege  to  have  the  venue  changed  into  Middle- 
ft"**"*1*         sex.  Pope  v.  liedfern,  4  Burr,  2087.    Veardley  v.  Roe, 
$  Term  Rep.  573.    3  Mod.  280.   Bisse  v.  Harcourt.    So 
Reason.  in  the  C.  P.     And  the  reason  is,  that  it  isr  not  necessary, 


■"■T- 


(a)  There  are  no  Lent  assizes  held  at  Bristol. 
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when  defendant,  to  attend  the  -  trial  in  the  country  in 
person:  but  formerly  this  was  otherwise.  2  Str*  1049. 
Wigky  ▼.  Morgan,  one,  <5jrc    N.  on  R.  M.     10  Geo.  2. 

It  is  said  that  a  clerk  of  assize  is  on  the  same  footing  Clerk  of  assize. 
respecting  the  laying  the  venue  when  plaintiff,   as  an 
attorney.  2  Ld.  Ray.  1253.  Salk.  670. 

That  upon  a  cause  removed  by  habeas  corpus,  out  of  £n  removal 
the  courts  of   Canterbury,  Southampton,  Hull,  Litch-  g°  dtle'* 
field,  or  Poole,  if  the  action  be  transitory,   the  venue 
must  be  laid  in  the  county  of  Kent,  Southampton,  York, 
Stafford  or  Dorset,  where  the  town  and  county  lieth. 
R.  M.  1654.  8.9.  . 


WITHIN  WHAT  TIME  THE  VENUE  MAT  BE   CHANGED. 

If  the  declaration  be  delivered  so  early  in  term,  that  If  he  has  eight 
the  defendant  has  eight  days  in  that   term,  he  cannot  *fy8  ^Jf1™ 
move  to  change  the  venue  ithe  next  term.    Asplin  v.  tion^kdivewS 

Gray,  IJStr.  211.  ^erea. 

The  plaintiff  after  the  essoign  day  of  the  subsequent  Plaintiff  after 
term  after  appearance,    shall  not  alter  his  own  venue,  C8*°jj£1  daJ  °* 
though  he  would  pay  costs  or  give  imparlance.    Mae.  Juhsequent 
Livesey,    %  LiU.  Pract.  Reg.  778.  Str.  211.  858.   N.  on  ^SceTnT 

A.M.   10   Gfeo.2.  to  alter  venue, 

The  defendant  cannot  move  to  change  the  venue  in  Appearance 
•ay  action  until  his  appearance  be  entered ;   nor  after  SibetoemS^ 
plea  pleaded,  Loft.   Rep.  321.  although  declaration  be  tion. 
amended.  Lit.  783.  Tidd.  545.  S  Bos.  &  Pul.  12. 

But  after  issue  joined  in  debt  on  bond,  and  the  cause  in  After  issue  it 
the  paper  for  the  sittings  after  Easter  term,  on  motion  in  wajj  changed, 
that  term,  it  was  changed  from  London  to  Lincoln,  on  JJe^for*both 
Che  ground   that  the  witnesses  for  both  parties  lived  in  parties  tiring 
Lincolnshire,  and  that  there  was  a  serious  defence  intend-  mLiiicoln- 
ed  to  be  made ;  the  defendant  undertaking  to  give  judg-  shire,  there 
■sent  of  Trinity  term,  and  not  bring  a  writ  of  error.  bdn§^fri" 
The  pleas  were,  nan  est  factum,  solvit  poet  diem,  and  ous        ce* 
usury.     Foster  v.   Taylor,    1  Term  Rep.  781.     But  the 
court  will  not  change  the  venue  "  because  the  witnesses 
"  live  in  that  county."  Ibid. 

That  although  the  declaration  be  delivered  seven  days  Venue,  when 
before  the  last  day  of  the  next  preceding  term,  or  after  ^^blc  ** 
yet  before  the  plea,  upon  oath  made,  the  venue  may  be  tionjL  **  ac" 
changed  upon  motion  in  the  said  transitory  actions  the 

S2 
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next  term  after;  and  the  defendant  to  plead  to  the 
new  action  as  he  should  have  done,  without  delay*  R. 
Mich.  1654.  sect.  6.  "  That  the  venue  may  be  changed 
"  (upon  oath),  though  the  defendant  come  in  by  exigent." 
Ibid. 

May  be  "The  venue  may  be  changed  after  an  order  for  time  to 

orient?       P'fea<*>  though  upon  the  terms  of  pleading  issuably ;  but 

but  no?  when  not  after  such  an  order  when  the  terms  are  to  plead 

upon  terms  of  issuably,    and  take    short   notice  of  trial  for  the  first 

short  notice,     sittings  in  London  or  Middlesex,    because  there  a  trial 

would  be  lost.  Cowp.  Rep.  511.    Petyt  v.  Berkeley,  Eaq. 

Shipley  v.  Cooper,  7  Term  Rep.  698.  S.  P.   If  you  obtain 

time  to  plead,  the  general  mode  is,  to  have  it  inserted  in 

the  order,  **  to  be  at  liberty  to  change  the  venue." 

Nor  when  on        The  defendant  obtained  a  rule  to  change  the  venue 

terms  to  try     from  Middlesex  to  Gloucester ■,  where  the  cause  of  action 

the  first  sitting  arose;   motion  to   set   it  aside.      It  was  objected   to, 

in  Middlesex.  becatjSe  the  defendant  was  too  late,  inasmuch,  as  he  had 

previously  applied  for,  and  obtained  an  order  to  try  the 

first  sitting  in  Middlesex.    The  action  was  for  words 

spoken  at  the  time  of  an  election  for  Gloucester,  and   it 

was  said  there  could  not  be  a  fair  and  impartial  trial. 

Lord  Manqfield  said,  upon  either  ground,  the  rule  for 

discharging  the  rule  obtained,  should  be  made  absolute* 

Cowp.  511. 

Though  plain-      Though  the  plaintiff  cannot  regularly  move  to  change 

^^^J0^      the  venue,  yet  he  may  in  effect  do  it  by  moving  to  amend, 

wiueTyet  he  anc*  **  was  °one  ^7  striking  out  Dorsetshire,  and  inserting 

may  do  it  by    Middlesex.    Stroud  v.  Tilly,   Str.   1162.     The    court 

amending.      suffered,  the  plaiutiff  to  amend  the  venue,  after  defendant 

had  changed  it  upon  the  common  affidavit,  ib.  1202.  but 

never  suffer  it  to  be  changed  in  debt,  ib.  878.     Duplissis 

v.  Chalk,  Str.  878.  Fitzgib.  166.  Barn.  379. 

Amendment  An  amendment  was  allowed  in  an  action  for  a  penalty 
allowed  in  a  on  the  bribery  act,  2  Geo.  2.  c.  24.  *.  7,  after  cause  made 
SrSterin^die  a  rcmanet>  from  Yorkshire,  to  Kingston upon  Hull,  it 
venueafter  having  been  discovered  that  the  solicitation  of  the  bribe 
remanet.  was  there.  Petrer.  Croft,  4  East,  432.  Dover  v.  Afem- 
taer,  S.  P.  435. 

In  the  C.  P.  the  defendant  cannot  move  to  change  the 
venue  after  having  moved  to  put  off  the  trial  on  account 
of  the  absence  of  a  material  witness.  2  New  Rep.  58. 
Pearse  v.  Pocklington. 
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THE  METHOD  OF  MOVING  TO  CHANGE  THE  VENUE. 

No  notice  is  necessary  to  be  given  to  the  plaintiffs  at-  How  to  move 
torney,  previous  to  the  motion  to  change  the  venue,  but t0  **£*&  *** 
(he client  makes  the  following  affidavit;    which  give  to  vemte> 
counsel,  with  10s.  6d.  for  him  to  move ;  the  rale  is  ab- 
solute in  the  first  instance ;  in  the  evening  draw  up  rule, 
pay  for  the  same  6s.  6d.  filing  affidavit  if  sworn  in  the 
country,  2s., serve  copy  on  plaintiff's  attorney;  the  plain- 
tiffs attorney  will  alter  the  declaration;    if  he  does  not, 
it  will  be  considered  as  altered  by  the  rule. 

All  rules  for  changing  the  venue  in  any  action,  should  WhenTule§t» 
be  drawn  up  upon  reading  the  declaration.     Reg.  Gen.  **  drawn  "P* 
IVw.  Term,  1809.  1 1  East,  273. 

After  changing  the  venue,  the  defendant  must  plead,  After  venue 
as  be  should  have  done  before,  without  delay.  K.  M.  changed, when 
16M.*.5.  J  toPlead- 

A.  B.  plaintiff, 
In  the  King's  Bench.  and 

C.  D.  defendant. 

C.  D.   of  the  above-named  defendant,  maketh  Affidavit, 

oath  and  saitb,  That  the  plaintiffs  cause  of  action,  (if 
any)  mentioned  in  the  declaration  in  this  cause,  arose  in 
the  county  of  S.  and  not  in  the  county  of  K.  (a)  or  else- 
where out  of  the  county  of  S. 

Sworn,  Ac.  C.  D. 

Upon   reading  the  affidavit  of  the  defendant,  Blulet0, 
it  is  ordered  that  the  action  be  laid  in   the  ^f the 
county  of  S.  upon  the  motion  of  Mr. 

By  the  Court. 

If  in  vacation,  apply  to  a  judge  for  an  order,  which  How  io 
will  be  made  on  producing  the  affidavit  with  a  counsel's  cation. 
band,    the  plaintiff  being  at  liberty  to  change  the  same 
back  again,  on  undertajung  to  give  evidence  in  the  for- 


(a)  (  Where  the  venue  is  laid.)  N.  on  R.  M.  10  Geo.  2. 
Reg.  2.   Sty.  P.  R.  543.   Lit.  P.  R.  782. 

The  affidavit  must  be  positive,  and  not  to  be  ief :  and 
may  be  made  by  one  defendant,  although  there  be  more. 
Barn.  462. 
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mer  county,  counsel  10s.  6d.  rule  6s.  6d.  serve  it  on  plain* 
tiffs  attorney. 

By  original  the  venue  cannot  be  changed,  but  on  con- 
dition, that  defendant  does  not  assign  the  want  of  an  ori- 
ginal, for  error. 

Of  bringing  back  the  Venue  by  the  Plaintiff. 

Upon  plain-  Notwithstanding  the  defendant  has  it  in  his  power  to 
tiff's  under-  remove  the  venue  from  the  place  laid,  to  the  place  where 
takfrig  to  rive  foe  cause  of  action  arose,  the  plaintiff  may,  on  shewing 
CV  rnatter  cause>  "  undertake  to  give  material  evidence  of  some 
in  issue  arts-  "  matter  in  issue,  arising  in  the  county  wherein  the 
ing  in  the  "  action  is  laid:"  in  that  case,  the  rule  will  be  discharg- 
county,  the  ed ;  but  if  at  the  trial  he  fails  therein,  he  must  be  nop- 
rule  to  change  g^ted.  2  Black.  Rep.  1031.  For  it  is  not  enough  to  say, 
U^tiscfcejued!  ***at  ^e  witnesses  to  prove  the  contract  resided  there. 
*  Ibid. 

Where  the  venue  has  been  changed  in  an  action 
brought  by  the  assignee  of  a  bankrupt,  the  plaintiffs 
undertaking  upon  bringing  back  to  Middlesex,  is  satis- 
fied, by  the  production  of  the  commission  of  bank- 
ruptcy,  tested  at  Westminster.  Kensington,  assignee  qf 
Thomas  Chantler,  a  bankrupt,  v.  T.  Chantler  the  younger, 
2  Maule  and  Selw.  36. 

Formerly  held  It  was  formerly  holden,  .  that  as  the  defendant  must 
plaintiff  must  move  to  change  the  venue  before  plea  pleaded;  so  the 
A*  baCbe-  pktotiff  mus*  *n  ^e  manner  move  to  discharge  the  rule, 
fore'rapuca-  on  undertaking  to  give  material  evidence,  before  replica- 
tion, but  now  tion.  Dickenson  v.  Fisher,  Sir.  858.  But  now  it  is 
it  is  otherwise,  otherwise,  as  appears  by  the  following  case. 

The  venue  After  the  venue  had  been  changed  from  'London  to  Zth- 

h^^St^t t    colnshire  by  defendant,  the  cause  had  gone  down  to  trial 

Sals,  on    W°  a*  Lincoln  assizes,    where  the  plaintiff  was  nonsuited. 

plaintiff's  un-  New  trial  directed.   The  cause  went  down  a  second  time 

dertaking  to     to  the  assizes  at  Lincoln,  and  made  a  remanet  for  defect 

give  material    0f  jurors.    There  was  a  rule  obtained  for  bringing  back 

Londrau  m      the  venue  to  London,  upon  undertaking  to  give  material 

evidence  there.    The  objection  made  was,  that  it  was 

too  Ifiit  after  all  these  proceedings,  and  therefore  the 

defendant  moved  to  discharge  that  rule.    Lord  Manqfield 

said,  we  desired  the  master  to  inquire  into  the  practice, 

whether  the  plaintiff  could  bring  back  the  venue  after 

plea  pleaded.     He  has  met  with  two  cases  in  Sir.  858. 

Dickenson  v.  Fisher;  and  162.  Stroud  v.  Filly.    We 
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titinkitsn  idle  circuity  to  pat  the  plaintiff  to  move  to 
amend  his  declaration,  in  order  to  come  at  an  alteration 
in  the  venue :  and  if  we  permit  him  now  to  bring  it  back, 
he  does  it  at  his  peril,  because  if  he  does  not  give  mate- 
rial evidence  in  London,  he  must  be  nonsuited ;  and  if 
it  should  appear  to  be  a  local  action  by  statute,  he  will 
be  nonsuited  upon  the  opening.  The  former  rule  must 
stand,  and  take  nothing  by  the  latter.  Bruckshaw  v. 
Hopkins,  Cowp.  Rep.  409. 

The  undertaking  is  absolutely  necessary,  for  it  is  not 
sufficient  for  the  plaintiff  to  swear  that  his  cause  of  ac- 
tion arose  where  the  venue  is  laid.  French  v.  Coppinger, 
\H.  Slack.  Rep.  216. 

Action  of  assumpsit,  the  venue  was  changed  by  a  rule  Rule  for  pay* 
of  court  from   Middlesex  to  London,  and  the  rule  was  ment  of 
afterwards  discharged  on  the  plaintiff's   undertaking  to  monet^° 
give  in  evidence   some   matter  in  issue,  arising  -  in  the  ^^5^7 
county  of  Middlesex,    where  the  action  was  first  laid ; 
after  which  the  defendant  paid   71Z.  into   court.     The 
plaintiff  produced  an  office  copy  of  the  rule,  and  the 
judge  was  of  opinion  that  it  was  sufficient     Watkins  v. 
towers  If  others,  2  Term  Rep.  276. 

So  if  the  cause  of  action  arose  abroad,  it  is  sufficient 
to  prove  it.  Gerard  v.  Roebeck,  1  H.  Black.  Rep.  280. 

The  rule  to  change  the  venue  was  obtained,  and  the  If  the  issue  is 
plaintiff's  agent  altered  the  issue  accordingly,  and  deli-  altered,  can- 
vered  it  over  ;  and  then  he  applied  to  bring  back  the  {^hrou*ht 
venue  to  Middlesex :  the  court  discharged  the  rule  nisi 
but  without  costs.     >    ■  v.   Boddinglon  4r  al.  M. 

20  Geo.  3.  cited  in  Cromp. 

Originally  it  was  required,  that  the  plaintiff  should  Formerly  it 
give  no  evidence  at  the  trial,  but  what  arose  in  the  county  ?***.  ^"^ 
wherein  the  venue  was  retained.    1  Keb.  189.  1  Sid.  442.  deSe^nVhe 
If  he  gave  none  such,  he  must  have  been  nonsuited  of  county  where- 
course.     But  when  it  was  laid  down  in  Swain's  case,  in  the  venue 
1  Sid.  405.  that  the  plaintiff  might  lay  his  venue  in  any  wa*retained> 
county  wherein  part  of  the  cause  of  action  arose,  he  was  ^^nonsuit- 
tben  bound  only  to  give  some  evidence,  and  not  the  gut  sin 
whole,  in  the  county  where  the  venue  was  laid,  SaUc.  669.  boundonly  to 
12  Mod.  615.  which  continues  to  be  the  rule  at  this  day.  eive  someevi* 
And  if  the  plaintiff  fails  to  make  good  his  undertaking,  aenee; 
he  is  nonsuited  now,  which  has  the  same  effect  as  judg-  or  be  nownto- 
nent  for  the  defendant  in  a  plea  in  abatement,  viz.  quod  "*• 
eat  sine  dief  and  the  plaintiff  must  begin  again.    2  Black 
Rep.  1084.  ■   w        • 
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If  changed  on 
a  faifg  affida- 
▼it 


But  In  auch 
case  plaintiff 
must  give  the 
usual  under* 
taking. 


Riueforbring- 
ing  back  the 
venue. 


RULE  TO  PLEAD. 

If  the  venue  be  changed  by  defendant,  on  the  usual 
affidavit,  when  in  fact  it  turns  out  part  of  the  cause  arose 
in  another  county,  the  court  will  order  the  venue  to  be 
brought  back  to  the  original  place  where  laid.  Cailland 
v.  Champion,   7  Term  Rep.  205. 

But  though  the  venue  be  changed  by  the  defendant 
upon  a  false  affidavit,  yet  the  court  will  not  suffer  the 
plaintiff  to  bring  it  back  again  into  the  county  where  first 
laid,  without  the  usual  undertaking,  to  give  material 
evidence  in  that  county.  Price,  Sari.  v.  Woodbum, 
6  East,  433. 

A.  B.  2     Upon  reading  the  rule  to  change  the  venue, 
v.     >  and  upop  the  undertaking  of  the  plaintiff  to  give 
C.  D.  3  material  evidence  of  some  matter  in  issue  arising 
in  the  county  of  (the  county  the  action  was 

first  laid)  it  is  ordered  that  the  said  rule  be  discharged. 
Upon  the  motion  of  Mr. 


What. 


Cannot  he 
siren  on  a 
ittnday. 


JVbsa  ftiwniy 


RULE  TO  PL  BAD. 

The  rule  to  plead  is  an  order  of  the  court,  and  intend- 
ed to  give  the  defendant  notice  when  he  is  to  plead. 
But  if  the  defendant  obtain  a  rule  of  court,  or  an  order 
from  a  judge,  for  time  to  plead,  this  excludes  any  pre- 
sumption that  the  plaintiff  has  not  given  him  such  notice: 
therefore  in  such  case  the  court  have  held  a  rule  to  plead 
unnecessary.  Starkie  v.  Wilkes,  M.  7  Geo.  2. 

'Anciently  they  were  two  rules  to  plead  given  of  four 
days  each ;  the  first  ad  respondendum;  the  second  ad  re- 
spondendum peremptorie.  2  Salk.  517.  These  were  after- 
wards converted  into  one  eight-day  rule,  ibid.  But  now 
by  rule,  Trin.  1  Geo.  2.  four  days  only  shall  be  allowed 
(the  defendant  from  the  time  of  giving  any  rule  to  plead. 
When  the  rules  to  plead  ran  for  eight  days,  the  course  of 
the  court  was  to  allow  the  four  first  only  for  pleas  in  abate- 
ment; but  as  to  pleas  in  chief,  it  was  sufficient  if  they 
lame  in  any  time  before  judgment  signed.  Long  v.  MUr 
lev,  2  Sir.  1192. 

The  rule  to  plead  cannot  be  given  on  a  Sunday,  or  on 
the  Purification ;  and  if  the  rule  expires  on  a  Sunday,  the 
defendant  has  all  the  next  day  to  plead  in.  1  Sir.  86.  Anon. 
But  may  now  be  given  the  day  the  declaration  is  filed,  or 
delivered. 

In  rules  to  plead  in  actions  in  general,  *  Sunday  or  a 
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holiday  reckons  as  a  day,  except  it  be  the  last    1 1  East,  reckons  as  a 
878.  Wathen  v.  Beaumont.  day* 

Before  a  plea  in  baf  can  be  compelled,  or  a  plaintiff  ^*  mu8t  ** 
become  entitled  to  judgment  for  want  of  it,  a  rule  to  ^vto# 
plead  must  be  entered  with  the  clerk  of  the  rales. 

Bat  if  a  defendant  is  bound  by  a  rule  or  order  of  court  IflK^jJb3r 
to  plead  by  a  time  therein  limited,  it  is  incumbent  on  him  m  order' 
to  plead  by  such  time,  although  the  plaintiff  does  not 
enter  any  rule  to  plead,  or  call  for  a  plea.    N.  on  R.  T. 
*  6  6  Geo.  2. 

If  a  rule  to  plead  be  entered  the  same  term  an  amend-  ^a  "^^an 
meat  is  made,  though  before  such  amendment,  it  is  suf-  S^^dment 
ficient;  otherwise  a  new  rule  to  plead  must  be  entered,  made,  no  new 
which  must  be  a  four  day  rule.     Barton  v.  Moore,  rule. 
8  Term  Rep.  87.  N.  on  rule  M.  10  Geo.  2.  2  Salk.  517. 

In  case  it  should  be  necessary  for  a  term's  notice  to  be  'V?^**1. 
given  before  plea,  (as  if  four  terms  are  elapsed,)  then  the  Jjjgj  £™  s 
rule  to  plead  is  to  be  given  the  day  after  the  last  day  of  plead,  rule  to 
the  term  alter  such  notice,  or  within  the  four  days.    As  be  given, 
for  instance,  before  the  essoign  of  Hilary  notice  is  given 
that  you  intend  to  proceed  after  the  end  of  the  ensuing 
term,  by  giving  a  rule  to  plead;  give  the  rule  the  13th 
Feb.  demand  the  plea,  and  if  no  plea,  sign  judgment, 
MUbourn  v.  Nixon  and  others,  %  Term  Rep.  40.  where 
the  court  held  that  although  the  judgment  appeared  of 
Hilary  term,  yet  the  defendant  had  the  full  benefit  of  the 
rule. 

The  rule  is  given  by  delivering  a  slip  of  paper  to  the  How  given, 
clerk  of  the   rules,  with  the  title  of  the  cause  in  this 
form: 

In  the  King's  Bench.  Form  of  the 

A.  B.J  rule. 

v.    >  Rule  to  plead.                          A.  K.  attorney. 
C  D.  3  1817. 

Take  it  to  the  clerk  of  the  rules  in  Symonds  Inn  ;  pay  him 
for  each  rule  9s.  which  he  enters  in  a  book  kept  for  that 
purpose. 

The  rule  expires  in  four  days  inclusive,  but  no  judg-  When  rule  q*. 
meat  can  be  signed  until  four  days  exclusive  of  the  day  P"®"- 
it  is  given;    and  Sunday  is  to  be  accounted  a  day  within  Sunday, 
the  said  rule  (except  it  happen  on  the  last  day,)  it  may 
be  given  any  time  in  term,  or  within  four  days  after. 

It  is  not  necessary  to  give  a  new  rule  to  plead,  if  there  When  not  ne- 
be  a  judge's  order  for  time  to  plead,  or  where  the.  time  canry' 
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given  by  such  order,  does  not  expire  till  the  first  or  se6md 
day  of  the  next  term ;  but  in  all  other  casesf  there  shook! 
be  a  new  rule  to  plead,  to  warrant  the  judgment  signed 
as  of  that  term,  in  which  it  is  so  signed.  Gilb.  Rep.  318. 

The  clerk  of  the  rules  will  accept  a  role  to  plead  on 
the  essoign  day,  but  such  rule  cannot  be  entered  until  the 
first  day  of  term. 

The  defendant  may  dispense  with  the  rule,  either  by 
plead  dUpens-  pleading  in  abatement,  or  in  bar.  Brandon  v.  Payne, 
ed  with.  j  Term  Rep  690   6  Term  Rep  66J    jjockhart  v.  Mack* 

reth,  6  East,  549.  Perry  v.  Fisher. 

After  demand  The  rule  may  be  given  after  a  demand  of  plea.  5  East, 
of  plea.  547.    Maxwell  v.  Skervett. 

If  defendant  dies  after  rule  given,  and  before  interlocu- 
tory judgment  signed,  the  suit  is  abated.  1  Wils.  315. 
Wallop  v.  Irvin. 

When  a  rule  to  plead  has  been  once  entered,  and  the 
cause  stands,  over  till  another  term  without  any  farther 
proceeding,  a  new  rule  to  plead  should  regularly  be  en- 
tered in  that  term  to  entitle  the  plaintiff  to  sign  judgment; 
for  in  this  court  all  judgments  must  be  entered  the  same 
term  in  which  the  rules  are  given.  Lancaster  v.  Frazer, 
1  Moult  and  Selw.  478. 

If  declaration  When  the  declaration  is  amended,  if  a  rule  to  plead  be 
has  been  entered  the  same  term  the  amendment  is  made,  though 
amended.        before  such  amendment,  it  is  sufficient;  otherwise  a  new 

rule  must  be  entered.    2  Salk.  517.  520. 
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dies. 
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When  special  or  common  bail  is  filed  by  the  defen- 
dant, there  must  be  a  plea  demanded  in  writing  of 
defendant's  attorney,  before  the  plaintiff  can  sign  judg- 
ment ;  although  notice  to  plead  be  indorsed  on  the  de- 
claration, 1  Wils.  1S4.  Nott  v.  Old  field;  and  such  demand 
must  be  delivered  twenty-four  hours  before  judgment 
can  be  signed  by  default  1  Black.  Rep.  50.  1  Term  Rep- 
454.  Dyche  v.  Burgoyne.  And  if  judgment  be  signed 
before  such  demand  made,  it  will  be  set  aside  with  costs; 
so  ruled  in  £.  T.1783. 

The  demand  of  a  plea  must  be  in  writing,  and  is  to  be 
delivered  to,  or  left  with  the  defendant's  attorney,  or 
agent  in  town ;  it  is  as  follows : 
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In  the  King's  Bench.  A.  B. 

v. 
C.  D. 
The  plaintiff  demands  a  plea  in  this  cause  by 

Yours,  &a 
4t*  E.  F.  plaintiff's  attorney  (or  agent) 

m  — i8n- 

If  a  declaration  be  filed  de  bene  esse,  and  notice  given  When  not  nc- 
fo  the  defendant  thereof,  in  that  case,  if  the  defendant  ce88aiT- 
does  not  file  common  bail  withjn  eight  days,  and  plaintiff 
files  it  for  him  according  to  the  statute,  there  is  (a)  no  ne- 
cessity to  demand  a  plea  before  signing  judgment.  8  Term 
Rep.  465.  m*tt/icp6jJf% 

After  a  judge's  order  for  time  to  plead,  a  demand  of  a  After  an  order 
plea  in  this  case  is  not  necessary,  but  judgment  for  want  *£J^l  no 
of  a  plea  may  be  signed,  if  no  plea  filed  or   delivered 
within  the  time.    Pearson  v.  Reynolds;  4  East  571. 

A  declaration  was  delivered  9th  Nov.  1804,  indorsed  to  A  demand  of 
plead  in  four  days,  and  witfc  a  demand  of  a  plea  in  writing  ^  ^n  the 
on  the  back  of  the  declaration,  but  no  rule  to  plead  was  back  of  de- 
given  till  the  12th  November  rt^d  on  the  17th  Nov.  judg-  elaration 
ment  was  signed  for  want  of  a  plea,  without  any  other  when  deliver- 
demand  made  of  one  motkm  to  set  aside  proceedings  ^ J*  *°*P*. 
for  irregularity.      The  Churchwardens  of  Edmonton  v.  *£££  £Jj?  £ 
Osbom^  6  Term  Rep.  689.  was  cited,  where  it  was  held  given  after* 
that  a  demand  of  a  plea  may  be  made  at  the  time  of  de*  wards. 
livering  the  declaration:  Per  Curiam.    The  demand  of  a 
plea  at  the  time  of  delivering  the  declaration  has  been 
held  to  be  good ;  and  though  it  be  usual  to  give  a  rule  to 
plead  when  the  declaration  is  delivered,  yet  as  the  rule 
has  been  given,  though  given  afterwards,  whereby  the  de- 
fendant had  more  time  to  plead,  there  is  no  objection  to 
it.  Rule  dutch.  Maxwell  v.  Skervett,  5  East,  547. 

The  demand   of  plea  is  a  waiver  of  bail :  (6)  there-  Demand  of 
fore  before  demand  is  made,  take  care  that  bail  is  justi-  P1®**  waiver 
lied.  ofbalL 

A  demand  of  a  plea  before  the  defendant  has  appeared,  Demand  be- 
fore appear* 
- ance. 

(a)  Although  the  defendant's  attorney  inform  the  plain- 
tiffs attorney,  that  he  has  taken  the  declaration  out  of 
the  office. 

(6)  The  demand  of  plea  is  an  admission  that  defendant 
is  in  court  and  in  a  condition  to  plead.  Barnes  92.  Lister 
▼.  Wainhouee. 


268  DEMAND  OP  PLEA. 

or  the  plaintiff  filed  common  bail  for  him,  is  a  nullity. 
Cook  v.  Raven,  1  Term  Rep.  635.  Venn  v.  Calvert,  4  Term 
Hep.  578. 

Prisoners.  In  the  case  of  a  prisoner  in  this  court,  that  is  in  K.  B. 

prison,  there  must  be  a  demand  of  plea:  if  he  is  in  custody 
of  the  sheriff,  no  demand  is  necessary.  Rose  v.  Christ- 
field,  1  Term  Rep.  591.  Mr.  J.  BuUer.  Also  6  Term  Rep. 
524.  S.  P. 

When  judg-  Per  Cur.  The  rule  is,  that  judgment  may  be  signed  for 
ment  maybe  want  of  a  plea  at  any  time  after  twenty-four  hours  from 
dgned.  the  time  of  the  plea  demanded.    Dyche  v.  Burgoyne, 

1  Term  Rep.  454. 

Court  held,  that,  at  all  events,  the  plaintiff  cannot  sign 
judgment  till  the  expiration  of  twenty-four  hoars  after  tbe 
demand  of  a  plea.  Bowles  v.  Edwards,  4  Term  Rep.  118. 

If  a  plea  be         a  declaration  of  Michaelmas  term  delivered  to  plead 
SatZSay  S  within  four  days  of  ^Uaify.  On  Saturday,  28th  Jan.  at 
hours  to  plead  s*x  *n  the  evening,  a  plea  was  demanded;  and  on  Mw- 
after  demand   day  following  at  12,  judgment  was  signed  for  want  of 
exclusive  of     plea,  but  at  two,  same  day,  defendant  pleaded  the  gene- 
Sunday.  ra|  jggu^     The  only  question  was,  whether  defendant 
had  till  six  o'clock  on  Monday  to  plead,  or  twenty-four 
hours  after  plea  demanded,  though  that  time  expired  on 
Sunday: — Court  were  of  opinion,  that  defendant  had 
twenty-four  hours  clear  after  tbe  demand  of  the  plea,  ex- 
clusive of  the  whole  of  Sunday.    Rule  absolute,  for  set- 
ting aside  the  judgment.    4  Term  Rep.  557.  Solomons  v. 
Freeman. 

In.  custody  of  A  demand  of  a  plea  is  not  necessary,  in  cases  where  the 
sheriff  not  ne-  plaintiff  sues  the  defendant  in  the  custody  of  a  sheriff,  and 
cegsary*  the  defendant  without  notice  to  the  plaintiff,  procures  him- 

self to  be  removed  to  a  different  custody.     Wilkinson  v. 
Brown,  6  Term  Rep.  524. 

OF  OBTAINING  TIME  TO  PLEAD. 

To  be  obtain-  *F  the  defendant  be  not  ready  to  plead  by  the  expira- 
ed  by  a  sum-  tion  of  the  time  allowed  him  for  that  purpose,  his 
mens  before  a  attorney  or  agent  may  obtain  a  summons  from  a  judge 
judge.  (but  it  must  be  a  day  previous  to  the  expiration  of  his 

time)  to  shew  cause  why  the  defendant  should  not  have 
a  week's   time,  (a)    If   such  summons  be  returnable 


* 

(a)  Summons,  in  term,  Ss. ;  order  4s.  6d.  In  vacation, 
summons  4s. ;  order  4s.  6d. 
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before  the  plaintiff  can  sign  judgment,  it  is  a  stay  of 
proceedings,  Say.  Rep.  165;  but  it  is  otherwise  when 
taken  out  or  returnable,  after  the  expiration  of  the  time 
•for  pleading,  provided  the  plaintiff  proceeds.  Vide 
2  Black.  Rep.  954. 

An  order  for  time  to  plead,  if  it  be  not  drawn  up  and  Whf' Jt  I*68* 
signed,  needs  not  be  noticed  by  plaintiff.    7  East.  542.  J^^g1 
Sedgewick  v.  Allerton.  plaintiff: 

A  copy  of  the  summons  is  to  be  served  on  the  plaintiff's  Copy  of  sum- 
attorney,  who  will  either  indorse  his  consent  thereto,  or  monsto  be 
attend  the  judge;  but  defendant,  in  town  causes,  will  be  *™ 
bound  down  to  terms  of  taking  short  notice  of  trial,  Term8* 
pleading  issuably,  and  rejoining  gratis,   if  plaintiff  was 
in  time  to  proceed  to  the    trial,  if  not,  only  pleading 
issuably. 

N.  B.  The  plaintiff's  attorney  may  (though  it  is  very 
unusual)  stay  till  the  third  summons  before  an  order  can 
be  made.  And  if  default  is  made  on  the  third  summons, 
the  judge  will,  on  affidavit  of  the  service  and  attendances, 
make  an  order  ex  parte. 

If  the  plea  cannot  be  obtained  in  time,  the  judge  will  Furt^H*ne% 
grant  further  time,  if  necessary,  by  a  second  summons,  JJSJjJ^j* 
provided  the  plaintiff  be  not  delayed. 

N.  B.  A  month's  time  to  plead  is  a  lunar  month,  or  Time  how 
four  weeks,   and  not  a  calendar  month.     3  Burr.  1455.  reckoned. 
Tullett  v,  Linfield;    and  is  reckoned  inclusive  of  the 
day  of  the  date  of  the  order,  but  inclusive  of  the  day 
on  which  it  expires. 

The  order  must  be  served  in  like  manner  as  the  sum- 
mons. 

If  an  order  be  obtained  for  time,  the  defendant  must  when  to  plead 
plead  on  the  day  the  order  expires,    or  the  plaintiff  may  after  order  ex- 
sign  judgment,  on  the  opening  of  the  office  the  next  P"** 
morning.  Per  Cur.  45  Geo.  3. 

Where  the  defendant  is  an  executor  or  administrator,  If  defendant 
the  order  will  be  for  him  not  to  plead  any  judgment,  m  executor 
since  the  time  for  pleading  was  out,    8  Mod.  308,  for  J*. *hninistra- 
otherwise  be  might  confess  judgments  in  the  mean  time, 
and  plead  them  in  bar  to  the  plaintiffs  demand. 

In  general,  a  summons  or  order  will  not  operate  as  a 
stay  of  proceedings,  where  the  object  of  it  is  collateral 
to  the  time  for  pleading,  as  to  discharge  the  defendant 
out  of  custody,  on  filing  common  bail,  Ac.  Per  Cur. 
28  Geo.  3.  K.  B. 


*?0 
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an  order. 


What  sum*  Summons  of  any  judge  of  any  of  ike  courts4  at  WoA~ 
mouses  are  to  minster  (except  for  any  particulars  of  plaintiff's  demand, 
be  stamped.  or  for  any  g^y  0f  proceedings  on  payment  of  debt  and 
costs,  or  for  time  to  plead,  reply,  or  rejoin,  or  on  the  ap- 
plication of  any  prisoner  or  insolvent  debtor)  to  be 
stamped  with  a  Is.  stamp.  The  order  with  a  2s.  6d. 
stamp.     44  Geo.  8.  c.  98. 

I 8 suable  Plea  within  the  Meaning  of  an  Order. 

When  order  *  When  the  defendant  is  under  a  judge's  order  to  plead 
to  plead  issu-  issuably,  and  pleads  a  plea  which  is  not  issuable,  the 
ftMy*  plaintiff  may  consider  it  as  a  mere  nullity,  and  sign  judg- 

ment 

The  judge's  order  does  not  confine  the  defendant  to 
plead  the  general  issue.     1  Burr.  605. 

Nil  debet  and  To  an  action  on  the  judgment,  on  an  order  to  plead 
mil  tiel  record  issuably,  rejoin  gratis,  and  take  short  notice  of  trial  for 
?Jf!jku.after  the  next  assizes ;  the  defendant  pleaded  nil  debet,  and 
nul  tiel  record  :  the  master  was  of  opinion,  that  these 
were  issuable  pleas  under  the  order ;  that  you  might  go 
to  trial  on  the  first,  and  give  the  day  to  produce  the  record 
the  first  day  of  the  next  term,  in  the  replication. 

Tender,  &c.        A  plea  of  tender  has  been  deemed  an  issuable  plea, 

1  Burr.  59.  Kilwick  v.  Maidman.  And  the  general  issue, 
and  statute  of  limitations  is  held  an  issuable  plea  within 
the  order.     Mucker  v.  Hannay,  3  Term  Rep.  124.  contra 

2  T.  R.  390.  Studholm  v.  Hodgson.  '  A  plea  of  stat. 
23  H.  6.  c.  10,  is  within  the  order.  1  Burr.  605.  But 
where  the  defendant  being  under  an  order  to  plead 
issuably)  and  be  pleaded  several  pleas,  all  of  which  were 
issuable,  except  one,  plaintiff  signed  judgment,  as  for 
want  of  a  plea;  the  judgment  was  held  regular,  because 
one  plea  was  pleaded  in  disobedience  of  the  order. 
Waterfall  v.  Glode,  3  Term  Rep.  305. 

Demurrer.  A  real  and  fair  demurrer  is  an  issuable  plea  within 

the  meaning  of  a  judge's  order y  but  a  sham  demurrer  is 
not.     Gray  v.  A*hton>  3  Burr.  1788. 

Where  the  defendant  was  advised,  that  he  had  sub- 
stantial ground  of  demurrer,  the  court  set  aside  the 
judgment  signed  as  for  want  of  a  plea  upon  terms. 
7  T.  R.  530.  1  East.  414.  (a)  8.  C. 

Special  de-  A  judgment  recovered  in  another  court,   or  a  plea  is 

murm.  abatement,    1  Burr.  59.    or  a  special  demurrer,  is  not  a 
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plea  within  such  an  order.    Berry  v.  Anderson,  7  Term 
Rep.  530. 

The  meaning  of  the  term  pleading  issuably  is  not  mere-  The  meaning1 
ly  pleading  a  plea  on  which   issue  may  be  taken,  but  pf  pleading 
sucn  an  one  as  goes  to  the  merits :    therefore  the  plea  of  1S8uably« 
alien  enemy ,  is  not  such  a  plea.     Simeon  v.  Thompson, 
8  Term  Rep.  71.  It  must  be  such  a  plea  as  the  plaintiff 
may  go  to  trial  upon.  Foster  v.  Snow,  2  Burr.  782. 

If  a  defendant  be  under  terms  of  rejoining  gratis,  and  if  a  real  cause 
there  is  a  real  cause  of  demurrer  to  the  replication,  he  .may  demur. 
may  demur.  2  Str.  1185.  Dewey  v.  Sopp. 

If  an  executor  be  not  confined  by  a  judge's  order  to  Executm. 
plead,  no  judgments  confessed  after  rule  to  plead  ex- 
pired:  he  may  plead  such  judgments  confessed  before, 
being  issuable  pleas.  Vide  Bam.  830.  Hughes  v.  PeUett. 

WHEN   DEFENDANT  OUGHT  TO  PLEAD. 

IP  a  declaration  be  delivered  de  bene  esse,  on  common  Common  pro* 
process,  he  is  to  plead  in  eight  days  after  filing  or  delive-  cess. 
ry.    R.  Trin.  22  Geo.  3. 

If  de  bene  esse  on  special  bail,  if  the  action  be  laid  in  In  town. 
London  or  Middlesex,    and  the  defendant  lives  within 
twenty  miles  of  London,  then  to  plead  in  four  days  (pro- 
Tided  a  plea  is  demanded.)  ibid. 

The  defendant  in  a  country  cause  is  entitled  to  eight  in  the  ceun- 
days  notice  to  plead,  although  he  has  appeared,  and  is  try. 
resident  about  tws  miles  from  London,  Holland  v.  Cooke, 
I  Mavle  and  Selw.  566. 

If  the  renta  is  laid  in  any  other  county,  or  the  defen-  If  above  2Q 
dant  lives    above   20  miles   from  London,  eight  days.  mile*- 
Ibid. 

If  entitled  to  an  imparlance,   to  plead  within  the  first 
four  days  of  the  next  term,  in  all  cases. 

If  plaintiff  files  common  bail  according  to  the  statute,  if  plaintiff 
and  then  declares,  defendant  has  four  days  to  plead,  (if  files  common 
declaration  be  delivered  four  days  before  the  end  of  the  bail 
term    in  which  the  writ  is  returnable,)  and  the  venue  is 
laid  in  London  or  Middlesex,  and  the  defendant  lives 
within  20  miles  of  London.     But  if  the  venue  be  laid  in 
the  country,  or  the  defendant  lives  above  20  miles  from 
London,  then  eight  days.   Vide  Rule,  Trin.  22  Geo.  S. 

If  declaration  be  delivered  or  filed  with  notice  k>  plead 
within  the  first  four  days  of  term,    the  defendant  has  all 
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On  an  older  to 
amend. 

Beadence  in 
Scotland. 

Arrest  in  Lou* 
don  to  plead 
in  four  days. 


the  morning  of  the  fifth  day  to  plead,  and  judgment  can- 
not be  signed  till  the  opening  of  the  office  of  the  after* 
noon  of  that  daj. 

But  in  any  other  part  of  the  term,  if  the  defendant  do 
not  plead  within  the  four  days,  the  plaintiff  may  sign 
judgment  in  the  morning  of  the  fifth  day.  Shepherd  v. 
Mackreth,  E.  85  Geo.  3. 

If  there  be  an  order  to  amend,  the  defendant  shall 
have  two  days  exclusive,  to  alter  his  first  plea,  or  plead 
a-new. 

It  appeared  that  defendant  (whose  usual  residence  was 
in  Scotland)  was  arrested  while  casually  in  London, 
where  he  put  in  bail :  the  declaration  was  delivered  to 
plead  in  four  days,  instead  of  eight :  and  on  motion  for 
an  imparlance,  Lord  Mansfield  said,  no  doubt  but  that 
it  ought  to  be  four  days  only ;  it  should  be  deemed  a 
residence  in  London  where  arrested.  Cutiff  and  another 
v.  Gascoigne,  4  Term  Rep.  553* 

If  rule  expires  on  Sunday,  defendant  has  all  the  next 
dAy  to  plead.  Sir.  86.  Anon. 

Sunday,  or  any  day  on  which  the  court  does  not  sit, 
is  to  be  accounted  as  one  of  the  four  days,  unless  it 
happens  to  be  the  last  N.  on  R.  E.  5  Ann.  T.  1  Geo.  2. 

If  defendant  pleads  in  abatement,  he  is  to  plead  in 
four  days  inclusive  of  both  days,  whether  rule  to  plead 
be  given  or  not  Jennings  v.  Webb,  1  Term  Rep.  2T1. 
690.  Brandon  v.  Payne. 

If  last  day  If  the  last  of  the  four  days  happen  on  a  Sunday,  the 

Sunday.  defendant  may  plead  in  abatement  the  next  day.  Lee  v. 

Carlton,  3  Term  Rep.  642. 

If  injunction.       If  the  cause  has  been  stayed  four  terms  by  injunction, 
np  need  of  a  whole  term's  rule  to  plead. 


If  rule  expires 
on  Sunday. 

Sunday  or  a 
holiday. 


Abatement. 


IMPARLANCE. 


Definition. 


Imparlance, 
what  is  said 
to  be* 


Emparlance  or- imparlance,  is  a  desire  or  petition 
in  court  of  a  day  to  consider,  or  advise,  what  answer 
the  defendant  shall  make  to  the  action  of  the  plaintiff; 
and  nothing  else  but  the  continuance  of  the  cause  till  a 
further  day. 

Imparlance  is  said  to  be  when  the  court  gives  the  part/ 
leave  to  answer  at  another  time,  without  the  assent  of 
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the  other  party.  Com.  Dig.  title  Pleader,  (D.  1).  But 
the  more  common  signification  of  imparlance,  is  time  to 
plead,  2  Show.  S10.  2  Mod.  62;  and  it  is  either  general 
without  saying  to  the  defendant  any  exception,  which  is 
always  to  another  term,  Mod.  28;  or  special,  which  is 
sometimes  to  another  day  in  the  same  term,  6  Mod.  8. 
with  a  saving  of  all  exceptions  to  the  writ,  bill,  or  count, 
or  of  all  exceptions  whatsoever :  which  latter  is  called  a 
general  imparlance.  The  general  imparlance  is  of  course 
where  the  defendant  is  not  bound  to  plead  the  same  term ; 
but  a  special  imparlance  is  not  allowed,  without  leave 
of  the  court.  After  a  general  special  imparlance,  the 
defendant  may  not  only  plead  in  abatement,  of  the  writ, 
bill,  or  count,  but  also  privilege.  1  Lev.  54.  13  Mod.  529. 
5  Mod.  335.  But  such  plea  must  be  intituled  of  the  term 
the  declaration  is  filed. 

* 

It  is  ordered,  that  a  special  imparlance  shall  not  be  No  special  im« 
allowed  the  defendant  without  leave  of  this  court  first  ob-  parlance 
tained.  Rule,  E.  5  Ann.  wthout  leave. 

Generally,  if  a  writ  be  returnable  the  last  return  of 
the  term,  and  the  plaintiff  declares  (even  in  a  bailable 
action)  before  the  essoign-day  of  the  next  term,  the  de- 
fendant is  entitled  to  an  imparlance  of  course.  Philips  v. 
Harding,  T.  24  Geo.  3. 

If  the  writ  be  returnable  before  the  last  return  of  When  enttt- 
any  term,  and  declaration  not  filed,  and  notice  given  four  led  to  an  inv* 
days  exclusive  before  the  end  of  such  term,  the  defen-  parlance, 
dant  is  entitled  to  an  imparlance.  R.  Trin.  22  Geo.  3. 

Writ  returnable  the  last  day  of  Trinity  term,  on  which  If  bail  not  per 
day,  the  bail  were  put  in,  but  did  not  justify  until  9th  ^j*1^^ 
Nov.  following,  and  no  declaration  de  bene  esse  having  out  impar„  * 
been  delivered  before  the  essoign-day  of  this  term ;  motion  lance. 
for  time  to  plead  till  next  term ;  and  1  Cromp.  130,  was 
relied  on.  The  court  said  he  was  not  entitled  to  an  im- 
parlance. BuUer,  J.     No  laches  can  be  imputed  to  the 
plaintiff  for  not  declaring  until  the  defendant  is  perfectly 
in  court.  The  case  cited  happened  in  the  Common  Pleas ; 
and  that  many  of  the  cases  published  in  Cromp.  Pract. 
were  hastily  collected  by  himself,  before  he  was  at  the 
bar,  were  never  intended  by  him  for  publication,  and 
were  too  loose  to  be  relied  on.    Rule  refused.    RoUesUm 
v.  Scott,  5  Term  Rep.  372. 

On  s>  declaration  delivered  of  Hilary,  there  may  be  an  EuSTto1  rf 
imparlance  to  Trinity  term,  if  defendant  has  not  pleaded  pj^e  tg 
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rf  delay  be 
made  when 
entitled  to 

ajgn  judg- 
ment, defen- 
dant pleads 
after,  it  is 
goodi 

Solvit  ad 


•  Searching/or  Plea. 

Special  pleas  are  to  be  filed  with  the  clerk  of  the  paper* 
General  pleas,  or  general  issues,  are  delivered  to  the  at- 
torney, or  entered  in.  the  general  issue  book  kept  by  the 
clerk  of  the  dockets;  pay  6d.  for  the  entry. 

Tou  are  first  to  make  search  at  the  clerk  of  the  papers 
in  Symontfs  Inn,  who  keeps  two  books  by  the  plaintiff's 
name;  if  you  find  no  plea  there,  then  search  with  the 
clerk  of  the  dockets,  at  the  King's  Bench  office;  if  there 
be  no  plea,  sign  judgment,  the  form  of  which  see  under 
title  Judgment  by  Default. 

Although  the  plaintiff  be  entitled  to  judgment,  yet  if 
he  delays  signing  it,  the  defendant  may  put  in  his  plea, 
although  the  time  be  expired,  by  the  rules  of  the  court, 
and  such  plea  will  be  accepted,  for  a  judgment  upon  & 
nil  dicit  is  for  want  of  a  plea;  and  if  the  plaintiff  signs 
judgment  after,  the  court  will  set  it  aside  for  irregularity. 
Minns  v.  Baxter ;  1  Term  Rep.  17.  Lill.  Pract.  Reg.  373. 

The  plea  of  solvit  ad  diem  should  be  delivered,  and 
not  entered  in  the  general  issue  book.  Lockkari  v.  Mack- 
retK  5  Term  Rep.  66 1. 


PLBAS  IN  ABATEMENT. 


Must  appear 
before  plead- 
ed. 


If  special  ball 
be  filed,  a 


A  PLEA  in  abatement  cannot  be  pleaded  before  the 
defendant  appears,  because  he  does  not  answer  to  the 
process  of  the  court,  which  formerly  was  returned  and 
Tead  at  the  bar.  If  he  appeared,  the  counter  read  the 
writ  to  court  in  his  presence,  and  he  was  to  plead  in  four 
days  unless  special  leave  was  given  by  the  court ;  because 
tbe  person  coming  in  by  the  process  of  the  court,  ought 
not  to  have  time  to  delay  the  plaintiff.  Gilb.  C.  P.  63. 

A  declaration  delivered  0th  Nov.  to  plead  in  a  town 
cause  on  the  7th ;  defendant  gave  notice  to  put  in  and  jus- 
tify bail  on  the  9th,  and  on  that  day  filed  a  plea  in  abate- 
ment, but  did  not  justify  those  bail,  but  put  in  other  bail 
the  10th,  and  gave  notice  of  justifying,  and  plaintiff  ex- 
cepted same  day  to  such  second  bail,  but  they  justified 
the  12th:  and  on  the  19th  plaintiff  signed  judgment  for 
want  of  a  plea,  after  demand  made  of  one,  and  the  court 
set  the  judgment  aside.  Hopkinson  v.  Henry,  13  Ecuf* 
170. 

If  the  defendant  puts  in  special  bail,  though  they  be 
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*ot  perfected  in  a  country  cause,  he  may  the  same  day  plea  may  be 
plead  in  abatement  and  perfect  his  bail  afterwards.     For  ?®l^^rc 
he  is  in  court,  unless  it  turn  out  on  exception  to  the  bail  P6™080* 
that  they  are  set  aside.  Dimsdale  v.  Neilson,  2  East,  406. 
In  a  country  cause  such  a  plea  could  not  be  filed  in  time, 
if  it  was  not  so,  for  plaintiff  may  delay  excepting  to  bail, 
/or  the  purpose. 

The  practice  seems  now  to  be  the  same  in  town  causes. 
11  East,  413.     Brains  v.  Morgan. 

And  before  such  plea  be  pleaded,  (which  w  to  be  filed,)  Declaration  u> 
the  declaration  must  be  taken  out  of  the  office,  or  the  ^^f^^ 
plaintiff  may  sign  judgment.  N.  on  R.  T.  12  W.  3.  M.    ^  ce 
10  Geo.  2.  Reg.  3.     The  plea  ought  to  be  filed,  and  not 
delivered.  1  Term  Rep.  278.  Harbord  v.  PerigajL. 

Pleas  to  the  jurisdiction  of  the  court,  or  in  abatement,  Pleas  to  the 
ought  to  be  pleaded  before  the  rule  for  pleading  is  out,  jurisdiction 
and  cannot  be  pleaded  after  a  common  imparlance,  or  !*J**}ed!  ** 
unless  the  declaration  be  delivered  after  term,  or  so  late  ^ 
in  the  term,  that  the  defendant  is  not  bound  to  plead  to  it 
that  term  ;  in  both  which  cases,  the  defendant  may,  with- 
in the  first  four  days  inclusive  of  the  next  term,  plead 
any  plea  in  abatement,  or  to  the  jurisdiction  of  the  court 
(intituling  it  as  of  the  preceding  term,)  1  Term  Rep.  278. 
5  T.  R.  510.  But  if  such  plea  be  not  filed  in  the  office  in 
time  (whethera  rule  to  plead  be  given  or  not,)  such  plea  is 
not  to  be  received. iV.  on  R.  EL  5  Ann.  Vide  Comberh.  251. 

Pleas  in  abatement  must  be  pleaded  within  four  days,  Within  time 
if  declaration  be  delivered  before  the  last  four  days  in  to  plead  in 
term.  Long  v.  Miller,  1  Wits.  23.  abatement 

The  defendant  having  given  a  bail-bond  to  the  sheriff 
on  his  arrest,  and  been  served  with  notice  of  declaration; 
if  he  do  not  plead  in  abatement  within  the  four  first  days 
the  court  will  not  afterwards  (though  before  pleading  in 
chief,)  set  aside  the  proceedings  upon  motion,  on  the 
ground  that  be  had  been  arrested  and  declared  against 
by  a  wrong  christian  name.  Binjield  v.  Maxwell,  15 
East,  159. 

A  plea  in  abatement  is  bad  after  a  general  imparlance.  Bad  after 
Evans  q.  t.  v.  Stevens,  4  term  Rep.  224.  and  may  be  gj^T™***'' 
taken  advantage  of  on  a  general  demurrer,  6  Term  Rep. 
369.   Dnddle  v.  Wilson,  (a )    And  it  also  may  be  taken 

(a)  The  plea  in  abatement  should  always  be  pleaded 
the  term  the  declaration  is  of,  although  the  defendant  is 
entitled  to  an  imparlance.  I  know  of  no  imparlance  roll 
in  ibis  court 
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advantage  of  on  special  demurrer,  though  not  assigned  as 
a  cause.     Lloyd  v.  Williams  and  another,  2  Maule  and 
Selw.  484. 
Sunday  when       Sunday  is  to  be  accounted  as  one  of  the  four  days,  un- 

SneTtht  **    leSS  H  haPPens  to  be  the  last  day>  Aa-    In  that  case  ihe 
days.  P^ea  may  be  filed  on  the  Monday;  otherwise  as  no  plea 

can  be  filed  on  the  Sunday,  the   time  would  be  limited 

to  three  days  in  such  cases,  Lee  v.  Carlton,  3  Term  Rep. 

642.  PerBuUer,J. 

By  attorney.        And  a  plea  in  abatement  may  be  pleaded  by  attorney. 

1  Ld.  May.  509.  but  not  to  the  jurisdiction.     Cfilb.  C.  P. 

187. 
Four  days  to        Declaration  was  delivered  the  16th  May,  and  the  20th 

abTten^ent       the  Plea  in  abatement  was  filed-     Plaintiff  signed  his 

are  both  in-     judgment,  alleging  it  ought  to  have  been  filed  the  19th. 

elusive.  Court:  All  pleas  to  the  jurisdiction  and  in  abatement, 

being  dilatory,  ought  not  to  be  favored:  and  that  the  four 

days  allowed  for  pleading  them  are  both  to  be  reckoned 

inclusive.     Rule,  why  the  judgment  should  not  be  set 

Leave  to  plead  aside,  discharged.     But  the  defendant  had  leave  to  plead 

the  general      ^e  generai  iggue  on  the  payment  of  costs.  Jennings  ▼• 

""*•  Webb,  1  Term  Rep.  277. 

Wn^*a?l)e      The  defendant   pleaded  a  misnomer    in   abatement, 
parlance  ^    wkich  was  after  an  imparlance,  thus :  at  which  day  came 
pleading  mis-  Ham  John  Crapper  (the  defendant's  true  name,)  who  is 
nomer  m        sued  by  the  name  of  John  Capper,  Ac.  to  which  the 
abatement.      plaintiff  demurred;  and  objected,  that  this  plea  in  abate- 
ment ought  to  have  been  pleaded  of  the  same  term  with 
the  declaration,  or  after  a  special  imparlance,  and  that 
this  is  after  a  general  imparlance.     But  per  Curiam,  this 
imparlance,  by  the  true  name,  is  special  for  this  purpose ; 
but  if  he  had  said  venit  prcedict.  John  Capper,  it  had 
been  bad,  for  that  would  have  confessed  that  John  Capper 
was  the  true  name.  Ktlw.  93,  b.    Judgment  for  defen- 
dant.-— Brewster  v.  Capper,  1  Wils.261* 

If  plea  in  The  declaration    was    delivered  as  of  Trinity-term, 

abatement  be  before  the  essoign-day  of  Michaelmas,  with  the  usual 
irregular,  notice  to  plead  within  the  first  four  days  of  the  latter 
i>e|raed.may  term>  w^hin  which  time  the   defendant  filed  this  plea: 

"  And  LesceUes  Lascelles,  who  is  sued  by  the  name  of 
Sturdy  Lascelles,  in  his  proper  person  comes  and  pleads 
that  he  was  baptized  by  the  name  of  LesceUes,  Ac. 
without  this,  that  he  ever  was  called  or  known  by  the 
name  of  Sturdy,  &c."  The  plaintiff  considering  this 
plea  as  delivered  out  of  time,  signed  judgment.  Motion 
to  set  it  aside.    Brewster  v.  Capper  was  cited.    Sedper 


ttBAS  IK  ABATEMENT.  279 

cw.  Such  a  plea  as.  this  can  only  be  received  after  a 
special  imparlance,  which  should  be  stated  on  the  record ; 
but  that  not  appearing  here,  the  plaintiff  was  entitled  to 
sign  judgment.  Rule  discharged.  Doughty  v.  Lascelles, 
4  Term  Rep.  520.  See  Blackmore  v.  Fleming,  S.  P. 
7  Term  Rep.  447.  in  (n)  ;  where  the  court  held  that  such 
a  plea  cannot  be  pleaded  in  a  subsequent  term  without 
entering  a  special  imparlance. 

Writ  returnable  6th  February,  1787,  declaration  filed  if  thedefen- 
the  7th,  and  a  role  to  plead  given  same  day :    but  notice  dant  plead  in 
was  not  delivered  till  the  8th,    and  the  plea  filed  the  16th  abatement,  h# 
in  abatement ;  plaintiff  signed  judgment  the  16th.     Rule  g^  w,th 
to  set  it  aside  for  irregularity.    It  was  contended,  that 
the  role  to  plead  being  given  before  notice  of  declara- 
tion served,  was  irregular;   but  the  court  said,  the  party 
may  undoubtedly  dispense  with  the  rule  to  plead.    And 
here  the  defendant  has  superseded  the  necessity  of  a  rule 
to  plead,  by  pleading  in  abatement.     Rule  discharged. 
Brandon  v.  Payne,  1  Term  Rep.  690. 

Declaration  filed  Wednesday  the  17th  Feb.  1793.— The  The  four  diyi 
21st  was  on  Sunday,  and  on  22d  defendant  filed  a  plea  in  ***  inclusive. 
abatement;   plaintiff  signed  judgment,  which  the  court 
held  regular:  the  four  days  are  reckoned  inclusively,  the 
time  expired  on  the  Saturday.      Harbord  v.  Perigal, 
6  Term  Rep.  210. 

In  a  special  action  on  the   case,    upon   the   custom  After  a  gene* 
against  a  carrier,   for  the  delivering  goods,  after  a  general  ral  impar- 
imparlance  to  Easter  term ;  the  defendant  pleaded  in  I*™*'  a  Plea 
abatement,    that  several  others  were  his    partners,  and  ^ad^and* 
that  the  goods  were  delivered  and  received  by  him  and  his  may  be  de- 
partners    jointly,  and  not  by  him  solely,  and  that  they  murred  to. 
were  living — to  which  there  was  a  general  demurrer: — 
court  held,  that  the  plea  was  bad,  because  pleaded  after 
a  general  imparlance,  but  that  it  might  have  been  sup- 

Jorted  if  it  bad  been  pleaded  in  proper  time.  6  Term  Rep. 
69.  Buddie  v.  Wilson. 

In  every  plea  to  the  jurisdiction,   another  jurisdiction  A«  tojuri*. 
must  be  stated.     Mostyn  v.  Fabrigas,  Cowp.  Rep.  172.  diction* 
They  must  be  pleaded  in  person.     GUb.  C.  P.  187. 

Ancient  demesne  must  be  pleaded  in  ejectment  within  Ancient  de- 
the  first  four  days  of  the  term.  Denn  on  dem.  Root  v.  Fenn,  me8ne* 
8  Term  Rep.  474.  Barnes,  185.  S.  P.  Doe  v.  Thomas. 

*    Ptea  of  aifeient  demesne  was  permitted  to  be  filed,  de 
bene  esse  Within  the  first  four  days  pending  a  rule  nisi  for 
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? emission  to  allow  the  plea  so  filed.  Doedem.  Morton  t< 
toe,  10  East.  523. 

Rules  laid  As  pleas  in  abatement  enter  not  into  the  merits  of  the 

down  for         cause,  but  are  dilatory,  the  law  has  laid  the  following  re- 
S^tement      stricti°ns  on  them  ;  1st,  by  4  &  5  Ann.  c.  16,  "  No  dila- 

"  tory  plea  shall  be  received,  unless  the  party  by  affi- 
"  davit  prove  the  truth  thereof,  or  shew  some  probable 
"  matter  to  induce  the  court  to  believe  that  it  is  true." 
2d,  That  no  plea  in  abatement  shall  be  received  after  a 
respondeas  ouster,  for  then  they  would  be  in  infinitum* 
2Saund.  41.  3d,  That  they  are  to  be  pleaded  before 
imparlance,  except  where  the  declaration  is  delivered 
too  late.  4th,  That  where  the  judgment  prayed  goes  to 
the  writ,  there  it  is  ut  respondeas  ouster:  but  where  it 
goes  to  the  action,  it  is  quhd  recuperet.  Gilb.  C.  P.  53. 
And  therefore  the  jury  ought  to  assess  the  damages, 
because  the  defendant  chusing  to  put  the  whole  weight  of 
his  cause  upon  this  issue,  where  he  might  have  had  a 
plea  in  chief,  is  an  admittance  that  he  had  no  other  de- 
fence. 10  Mod.  112.  An  affidavit  is  necessary  wherever 
you  plead  to  the  jurisdiction.     2  Lord  Raym.  1418. 

If  a  demurrer  If  there  be  a  demurrer  to  a  plea  in  abatement,  there 
to  plead  judg-  shall  be  a  respondeas  ouster,  because  every  man  shall  not 
ment  is  a  re-  be  presumed  to  know  the  matter  of  law,  which  he  leaves 
spondeas  ous-  to  the  judgment  of  the  court.  Bowen,  one,  $c.  v.  Shapcott, 
ten  1  East.  542.    See  2  Wilson,  367.  S.  P.     In  this  case  it  is 

in  the  discretion  of  the  court  to  give  the  defendant  time  to 

plead.     Comb.  19. 

After  respon-  After  a  judgment  of  respondeas  ouster,  it  is  said,  there 
mTTaTin  can  ^  no  plea  in  abatement.  Gilb.  C.  P.  186.  But  this 
abatement  to  must  te  understood  of  pleas  in  abatement  in  the  same 
the  person  of  degree,  as  popish  recusancy  and  outlawry,  being  both  to 
plaintiff:  the  person ;  for  the  defendant  may  plead  to  the  person  of 

the  plaintiff,  and  if  that  be  over-ruled,  he  may  after- 
wards plead  to  the  form  of  the  writ.  Com.  Dig.  fa 
title  Abatement. 

Copt*.  On  an  issue  in  fact,  the  defendant  is  entitled  to  costs, 

but  not  on  an  issue  in  law.  2  Ld.  Ray.  992.  1  Salt.  194. 
S.  C. 

* 

No  advtfntag  On  a  plea  in  abatement  no  advantage  can  be  taken  of 
can  be  taken  the  errors  in  the  declaration ;  for  nothing  but  the  writ  is 
of  declaration,  then  in  question,  and  nothing  else  is  pleaded  to.  Cartk 

172.    3  Lev.  361. 

Cannot  plead  If  a  defendant  has  forfeited  his  bail-bond,  and  proceed- 
in  abatement  ings  be  stayed  at  his  request,  he  cannot  afterwards   plead 

If  proceedings 
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in  abatement  to  the  original  action,    but  must  plead  in  be  stayed  on 
chief.    Sal*.  519.  bond. 

And  the  court  will  refuse  to  order  a  bail-bond  to  be  Court  will  not 
cancelled  on  an  affidavit  of  defendant,   that  be  was  not  j^^^J^ 
the  person;  but  will  leave  him  to  plead  in  abatement.  ^ defendant 
As  where  the  action  was,  Salter  qui  tarn  v.  Sherfold,  de-  betaken  by 
fendant  entered  into  the  bail-bond  by  the  name  of   Wil-  wrong  name. 
liamsy  which  was  in  his  right  name,  then  moved  to  have 
the  bond  cancelled  as  above,  which  was  denied.  3  Term 
Rep.  572. 

On  a  respondeas  ouster,  no  notice  need  be  given  of  it,  Respondeat 
for  the  defendant  is  supposed  to  be  attending  his  cause  ouster, 
to  maintain  his  plea.  Salt.  7. 

The  plea  must  give  his  surname,  as  well  as  his  true  Surname  as 
christian  name,  although  his  true  surname  be  named  in  the  well  as  chna~ 
declaration.  Uaywortk  v.  Spraggs,  8  Term  Rep.  515.       tian  nsttM-    -. 

If  the  defendant  omits  to  plead  a  misnomer  in  his  right  Wrong  name. 

name,  he  may  be  taken  in  execution  by  his  wrong  name. 

Str.  1218.    Crawford  v.  Satchell.  Sed  qu.    8  East.  328. 

Shadget  v.  Clipson. 

Cannot  plead 

A  defendant  cannot  plead  two  dilatory  pleas.  two  dilatory 

The  court  will  not  suffer  a  plea  in  abatement  to  be  p 
amended  Cannot  amend 

amenae<1,  plea  in  abate. 

A  plea  in  abatement  must  be   signed  in  court,'  and  ment* 
filed  with  the  clerk  of  the  papers;  and  without  an  affidavit  \ pk*  m 
annexed  to  it,  judgment  may  be  signed.  mu8t  ^  s5gn. 

If  the  defendant  plead  in  abatement  of  his  surname,  or  "** 
christian  name,   the  plaintiff  may  have  a  summons  to  Mav  amend 
amend  his  declaration,  upon   payment  of  costs,  which  dedaratHm- 
saves  the  entry  of  a  cassetur  billa ;  but  if  the  plaintiff  H?!L^nter 
thinks  proper  to  enter  a  cassetur  billa,  then  it  is  to  be  ^^ 
done  thus:  get  a  roll,  enter  a  memorandum  of  the  term 
the  declaration  is  delivered,  and  the  plea  at  the  foot  .     . 

thereof;  (then  say)  and  thereupon  the  said  T.  W.  says,  JJSJJut 
that  he  cannot  deny  the  said  exception  of  the  said  J.  R. 
above  by  his  plea  taken  to  his  said,  bill,  but  admits  the 
same  to  be  true ;  therefore  it  is  considered  by  the  court 
of  our  said  lord  the  king,  before  the  king  himself  here, 
that  the  said  bill  of  the  said  T.  W.  be  quashed,  &c. 

The  roll  is  to  be  taken  to  the  clerk  of  the  judgments 
and  docketed,  pay  4d.  per  sheet,  and  the  master  marks 
the  cassetur  billa  thereon,  when  the  entries  are  paid  for ; 
it  is  filed  with  the  clerk  of  the  treasury ;  then  proceed 
anew. 
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If  flea  be  cor-      The  court  cannot  hold  too  strict  a  hand  over  this  sort 
red,  court      of  pleadings,  which  are  calculated  to  defeat  the  justice 

Subut'tf6^6   of  the  cas* ;.  if  the  Ptea  be  drawn  correctly,    the  court 
^|ccurate       cannot  deprive  the  defendant  of  the  benefit  of  it.     But 

cannot  be  sup-  if  there  be  the  least  inaccuracy  in  it,    it  cannot  be  sup- 
ported, ported.     Roberts  v.  Moon,  5  Term  Rep.  488.     If  the  de- 
fendant pleads,  and  the  said  Richard  sued  by  the  name 
of  Robert,  it  is  bad. 


So  to  the 
plamtifE 


OVER. 

If  the  plaintiff  sets  forth  in  bis  declaration  a  prqfert  in 
curia  of  a  deed,  writing,  letters  of  administration  or  the 
like,  the  defendant  may  pray  oyer,  and  must  have  a 
copy  delivered  him  that  he  Ttiay  consider  what  he  is  to 
plead.  So  likewise,  if  the  defendant  in  his  plea  makes 
*profcrtyin  curia  of  any  deed,  Ac.  the  plaintiff  may  make 
the  like  demand  of  oyer,  and  have  a  copy  delivered  to 
him,  paying  for  the  same  after  the  rate  of  four-pence 
per  sheet    2  Sulk.  497.    6  6  6  Geo.  2.  (6)  K.  B. 

As  oyer  of  deeds  is  demandable  by  either  party,  the 
party  of  whom  the  oyer  is  demanded,  is  bound  to  carry 
it  to  the  adverse  party.  2  Term  Rep.  40.  Page  v.  Divine 
and  others. 

So  if  plaintiff  sets  forth  letters  of  administration,  the 
defendant  may  pray  oyer.    2  WUs.  413. 

But  oyer  of  a  record  fcs  never  granted.  1  Term  Rep- 
149.    Rex  v.  Amery. 

The  defendant  was  formerly  allowed  oyer  of  the  ori* 
ginal  writ,  in  order  to  demur  or  plead  in  abatement 
for  any  apparent  insufficiency,  or  variance.  But  this 
indulgence  having  been  abused,  and  made  an  instru- 
ment of  delay,  a  rule  was  made,  that  the  defendant 
be  not  allowed  oyer  of  an  original  writ,  and  that  if 
he  demanded  it  the  plaintiff  may  proceed  as  if  no 
demand  had  been  made.  &  T.  19  Geo.  3.  Dough.  287. 
6  T*  R.  363. 

When  nrofert  There  are  cases  in  whicli  the  profeft  may  be  dispensed 
may  bedis-  ^vith,  vide  3  Term  Rep.  151. ;  and  if  a  profert  is  made  by 
pawed  with,     mistake,  the  court  will  give  leave  to  amend,  and  let  the 

party  in  to  plead  according  to  the  fact   Ibid.  1 63.  contra. 

«  Sir.  1126.     I  Wile.  26. 


Hie  party  is 
bound  to 
carry  it. 


Letters  of  ad- 
ministration. 

Becord. 


Cannot  now 
demand  oyer 
of  original 
wrrit 
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When  to  be  demanded  of  Plaintiff. 

The  demand  of  oyer  is  a  kind  of  plea,  and  should  re-  When  to  be 
gularly  be  made  before  the  time  for  pleading  is  expired,  demanded. 
Rex  v.  Amery,  2  Term  Rep.  150.  2  Bos.  and  P.  879.    In 
this  court,  oyer  may  now  be  made  after  an  imparlance. 
12  Mod.  99.  Ld.  Ray.  970.  2  Lev.  142.;  and  I  think  after     . 
a  judge's  order  obtained,  previous  to  the  expiration. 

The  party  demanding  oyer  shall  pay  for  a  copy  at  the  Party  de- 
rate of  4d.  per  sheet;  and  if  the  defendant  craves  oyer  of  mandingover 
any  thing  whereof  he  is  entitled  to  oyer,  and  it  is  not  JJ^ffJ^* 
delivered  in  time,  he  shall  have  so  many  days  after  tbe  t^t 
rule  is  out,  as  when  he  demanded  oyer  before  the  rule 
is  out.    Powell  v.  Gay,  Str.  7&5.      So  the  plaintiff  shall 
have  the  same  time  to  reply  as  he  had  at  the-  time  of 
demanding  oyer.    N.  on  R.  T.  5  &  6  Geo.  2. 

The  declaration  was  delivered  in  last  Easter  term,  to  If  oyer  be  de- 
plead  within  the  four  first  days  of  Trinity  term.     Tbe  ™j""  *■ »▼»■ 
defendant  demanded  oyer  of  the  bond  on  the  third  day  5ra  bdS* 
in  Easter  vacation,  which  was  given  the  day  before  the  the  essoign  of 
essoign  of  Trin.  ternf.     On  the  5th  day  of  Trin.  term  the  next  term, 
plaintiff  8 igned  judgment  for  want  of  plea;    to  set  aside 
which,  a  motion  was  made.     The  court  were  of  opinion 
the  judgment  was  regular,  that  the  general  expression 
used  in  the  books  that  the  party  has  the  same  time  to 
plead  after   oyer  granted,   as  he  had  when  it  was  de- 
manded, roost  be  understood  to  mean  as  much  time  in 
term  time,  as  many   pleading  days,    otherwise  if  oyer 
were  demanded  on  the  last  day  of  Trinity  term,  and 
given  the  day  before  Mich,  term,  the  defendant  would 
not  be  obliged  to  plead,  until  tbe  Easter  term  following. 
Webber  \.  Austin,^  Term  Rep.  356. 

Anciently  oyer  was  demanded  in  court,  but  now  it  is  Formerly  de- 
made  by  one  attorney,  of  the  other.  6  Mod.  28.  (a)  manded  in 
r<r       J                         J                                                   v    '              court. 

Upon  oyer,  the  party  is  entitled  to  a  copy  of  the  whole  c       of  ^ 
deed,  witnesses'  names,  and  all  memorandums  subscribed  whole  deed, 
and  indorsed  upon  it*      Vide  Barn.  263.  So  of  the  bond,  &c. 
and  condition. 

There  is  no  settled  time  for  tbe  plaintiff  to  give  oyer,  No  time  fixed 
because  it  is  in  his  own  delay.     But  the  defendant  shall  for  plaintiff  to 

give  oyer. 

-  -  -  —  ■    ,  i . 

(a)  12  Mod.  598.  3  Salk.  119.  2  Lutw.  1644.  contra. 
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Within  what 
time  defen- 
dant must 
give  oyer. 


As  to  the 
plaintiff's  time 
to  rep] j  after 
oyer  given. 

Sunday  last 
day. 

Or  deed  in 
hands  of  third 
person. 


Demand  of 
oyer  by  the 
defendants. 


Demand  of 
oyer  by  the 
plaintiff. 


Judgment 
cannot  be 
signed  for 
nonpayment. 


in  all  cases  have  the  same  time  to  plead,  or  as  many 
pleading  d&ys  after  oyer  given  as  be  had  at  the  time  of 
demanding  of  it.  8  T.  R.  356.  And  the  defendant  may 
either  set  forth  the  oyer  in  his  plea  or  not,  at  his  election. 
2  Str.  1241.  Weavers'  Co.  v.  Forest  Ld.  Ray.  969. 
Carih.  801.     1  Wils.  97. 

The  time  allowed  for  the  defendant  to  give  oyer  to 
the  plaintiff,  is  two  days,  exclusive  after  it  is  demanded. 
2  T.  R.  40.  And  if  it  be  not  given  in  that  time  the 
plaintiff  may  sign  judgment,  as  for  want  of  a  plea. 
6  Mod.  122. 

If  given,  the  plaintiff  shall  have  the  same  time  to 
reply  after  oyer  given  him  by  the  defendant,  as  he 
had  at  the  time  of  demanding  it.  R.  T.  5  &  6  Geo.  3. 
(6;  K.  B. 

Sunday  in  this  case  was  the  last  day ;  therefore  he  had 
the  whole  of  Monday  to  deliver  oyer. 

Where  the  bond  or  deed  is  in  the  hands  of  a  third 
person,  the  court  on  motion  will  oblige  him  to  give  oyer 
and  produce  it  Str.  1198.  Sid.  60.  So  if  it  be  in  the 
hands  of  the  defendant,  when  he  can  have  no  pretence  to 
it.  3  Term  Rep.  153.  in  notes.  Malison  v.  Atkinson. 
If  the  deed  be  lost.     See  2  Str.  1186.  1  Wils.  16. 

A.  B. 

v. 
C.  D. 

The  defendant  demands  oyer  and  copy  of  the  inden- 
ture of  lease,  or  articles  of  agreement,  Ac.  in  the  decla- 
ration mentioned.  Or  (if  the  action  be  upon  bond,  say, 
pf  the  writing  obligatory  and  the  condition  thereof  men- 
tioned  in  the  declaration  in  this  cause).     Yours,  Ac. 

G.  H.  defendant's  attorney. 

To  Mr.  E.  F.  plaintiff's  attorney  or  agent 

A.  B. 
In  the  King's  Bench.  v. 

C.  D. 

The  plaintiff  demands  oyer,  and  copy  of  the  inden- 
ture of  lease,  &c.  mentioned  in  the  plea  in  this  cause. 
Yours,  dec.  J.  K.j 

To  Mr.  G.  H.  defendant's  attorney  (or  agent.) 

The  oyer  need  not  be  ingrossed  on  stamped  paper. 
The  master  says  judgment  cannot  be  signed  for  want  of 
payment  of  copy. 


In  the  King's  Bench. 
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It  is  said,  if  oyer  be  not  made  in  due  time,  i.  e.  after  If  oyer  is  de- 
the  time  for  pleading  expired,  the  plaintiff  may  consider  manded  after 
the  demand  as  a  nullity,  and  signjudgnient.   Tidd.  6  Ed.  ^Jf0*  ex- 
616.  cites  Fowler  v.  Dyer,  M.  20  Geo.  8.     This  is  in  case  gj^;  S2Q 
time  is  not  obtained. 

If  a  judgment  or  other  matter  of  record  in  the  same  If  a  judgment 
court  be  pleaded,  the  party  pleading  it,  must,  on  demand,  or  otjjer  mat- 
give   a  note  in  writing  of  the   term  and  number  roll,  t**™  reco'*L 
wherein  such  judgment  or  other  matter  of  record  is  en-  be  pleaded, 
tered  and  filed,  or  in  default  thereof,  the  plea  is  not  to  be 
received.     N.  on  R.  T.  5  &  6  Geo.  2.  Carth.  454.  1  Ld. 
JRaym.  347.  550.   2  Str.  823.    which  states,   that  court 
made  a  rule  to  reject  the  plea,  unless  the  term  and  number 
roll  is  given.     Hunter  v.    Wiseman.     But  if  he  plead  a  If  of  another 
judgment  recovered  in  a  different  court,  the  plaintiff  must  court- 
reply  nul  tiel  record. 

If  defendant  demands  oyer  of  an  obligation,  he  shall  If  °yer  °f 
not  have  oyer  of  the  condition,  unless  he  demands  that  bond  only" 
also.    6  Mod.  Cos.  237. 

But  if  he  demands  oyer  of  an  indenture,  which  refers  to  If  of  an  in- 
matter  indorsed,  it  is  not  a  complete  oyer,  if  he  has  not  denture. 
oyer  of  the  indorsement  also.     Ibid. 

The  defendant  in  an  action  of  debt  on  bond,  after  crav-  If  the  whole 
ing  oyer  of  the  bond  and  condition,  set  out  in  her  plea  the  of  the  condi- 
condition,  omitting  the  reciting  part  preceding  it.    Motion  ^J^0^^' 
to  quash  the  plea : — Court.     By  craving  oyer,  the  defen-  be  not  set  out 
dant  undertook  to  set  out  in  her  plea  the  whole  condition,  after  oyer, 
including  the  recital  in  so  many  words :   and  that  not  hav-  plaintiff  may 
ing  done  so,  the  plea  was  bad.     That  the  plaintiff  would  **&*  JudS" 
have  been  warranted  in  signing  judgment,  as  for  want  of  ^n^0 
a  plea;  and  that  though  in  this  case,  no  time  was  gained  piea. 
by  the  defendant's  attempt,  yet  in  most  cases  a  false  re- 
cital was  made  for  the  purpose  of  delay ;  and  made  rule 
absolute ;  refused  also  to  let  the  defendant  amend.    Wal- 
lace v.  theduchess  of  Cumberland,  4  Term  Rep.  370.   No 
trial  had  been  lost. 

To  debt  on  bond,  after  oyer,  defendant  set  it  out  in  plea  If  bond  after 
truly,  pleaded  payment  by  the  principal,  be  being  a  sure-  °yer  **  ■et 
tj :  plaintiff  replied,  and  put  the  pleas  in  issue,  and  then  ^^J 
served  defendant's  attorney  with  a  rule  to  abide  by  his  m^  nije  to 
pleas,  and  gave  notice  of  trial :  the  defendant  return-  abide  by  the 
ed  the  paper  book,  setting  out  a  false  oyer  of  the  bond  plea  be  given, 
and  pleadings  as  before,  on  which  the  plaintiffs  inrolled  and  defendant 
the  true  condition,  and  demurred.     On  the  day  of  argu-  j^L  aaJy^ 
ment,  which  was  the  last  paper  day  of  the  term,  the  de-  condition, 
fendant's  counsel  objected  to  its  being  argued,  because  it  court  will  or*' 
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der  phrfntiff  to  was  the  last  paper  day.  The  court,  on  hearing  the  above 
sign  judgment  fact  stated,  directed  an  affidavit  of  them  to  be  taiade,  and 
and  attach  the  made  a  rule  nisi  for  striking  out  all  the  pleadings  of  de- 
a  toroey.         fendaut,   that  the  plaintiff  should  have  judgment,  and 

that  the  defendant's  attorney  should  pay  all  the  costs, 

and  were  inclined  to  grant  an  attachment  against  him. 

Ferguson    v.  Macreth,   Hit.   24  Geo.  8.    \Term  Rep. 

371.  n.  b. 

COPIES. 

If  declaration  If  the  action  be  founded  on  a  written  instrument  not 
be  on  a  policy,  under  seal,  oyer  cannot  be  demanded.  But  if  the  de- 
note may  hare  c^ara^on  be  on  a  policy  of  assurance,  bill  of  exchange, 
a  summons  to  or  promissory  note,  special  agreement  or  undertaking  in 
take  a  copy  or  writing,  the  judge  will  on  a  summons  order  a  copy  to  be 
inspect  same,   given  to    the   defendant's  attorney ;  in  which  summons 

may  be  put,  and  that  all  proceedings  in  the  mean  time 
be  staid,  or  the  defendant's  attorney  may  have  a  sum* 
mons  to  be  at  liberty  to  inspect  the  same.  With  respect 
to  actions  on  policies  of  assurance,  see  the  stat.  19  Geo.  2. 
c.  37.  8.  6.  as  to  the  giving  sums  assured  and  borrowed 
at  respondentia  or  bottomree,  for  the  voyage. 
IJc  general  rp^  m|e  j^  <j0wn  by  Lord  Mansfield  upon  this  sub- 
ject, was,  that  whenever  the  defendant  would  be  entitled 
to  discovery,  he  should  have  it  here  without  going  into 
equity.    Barry  v.  Alexander,  M>  25  Geo.  3.  K.  B. 

Plaintiff  may  In  this  court  the  plaintiff  may  have  a  rule  nisi  for  the 
have  rule  nisi  defendant  to  produce  a  deed  before  Hie  commissioners  of 
to  produce  a  the  stamp  office,  to  be  stamped,  and  also  to  give  the 
deed.  plaintiff  a  copy  of  it,  that  he  may  declare  thereon.     Cooke 

v.  Stocks,  M.  86  Geo.  3.  K.  B. 

PLEADING   IN  BAR. 

General  issue  It  has  been  already  stated,  that  pleas  in  bar  are  of  two 
how  pleaded,    sorts,  general  and  special ;   the  general  issue,  is  either 

to  be  ingrossed  in  form  on  a  four-penny  stamp  paper,  and 
delivered  over  to  the  plaintiff's  attorney  within  the  time 
allowed  by  the  rules  of  T.  1  Geo.  2.  and  22  Geo.  3.  (a) 
or  it  is  to  be  entered  in  the  general  issue  book,  with 
the  clerk  of  the  judgments,  who  takes  6d. 
The  several  The  general   issues  are  as    follow — In  an   action  of 

general  issues.  a88Ufnp8n9  non  assumpsit;  in  debt,  on  simple  contract,  nil 

debet ;  in  debt,  on  specialty,  non  est  factum;  in  debt,  on 

(a)  See  the  rules  ante,  231, 232. 
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fecord,  nul  tiel  record;  ia  detinue,  non  deUnet;  and  in 
trespass,  vi  et  arrais,  and  trespass  ou  the  case  for  wrongs 
done,  not  guilty.  And  where  the  general  issue  may,  it 
ought  in  general  to  be  pleaded,  it  being  cause  of  demur- 
rer, that  the  plea  amounts  to  the  general  issue ;  and  where 
the  defence  consists  of  matter  of  law,  the  defendant  may 
either  plead  it  specially,  or  give  it  in  evidence  under  the 
general  issue ;  as  in  assumpsit,  infancy  may  be  either 
pleaded  or  given  in  evidence  on  non  assumpsit ;  and  in 
debt  on  bond,  the  defendant  may  either  plead  coverture, 
or  give  it  in  evidence  on  non  est  factum. 

In  qui  tarn  actions,  and  actions  on  penal  statutes,  the  Qui  tmnac 
plea  is  not  guilty j  but  a  former  recovery  must  be  pleaded*  tions. 

Upon  the  general  issue  in  assumpsit,  the  question  is,  On  general  . 
whether  there  was  a  subsisting  debt,  or  cause  of  action  issue  in  •*- 
at  the  time  of  commencing  the  suit     But  matter  of  law  ?u™P*it»  w*»t 
in  avoidance  of  the  contract,  or  discharge  of  the  action  y^  * 
are  usually  pleaded. 

No  general  issue  needs  a  counsel's  hand,  nor  need  the  ^f*  P**** 
following  pleas  -.bankruptcy,  6  Term  Rep.  196.  compe-  ^^^ 
ruit  ad  diem  to  a  bail-bond,  son  assault  demesne,  plsne 
administravit  by  an  executor  or  administrator,  riens 
per  discent  nul  tiel  record  to  an  action  on  a  judgment  or 
recognizance,  per  minas,  solvit  ad  diem,  6  Term  Rep. 
661,  ne  ungues  executor,  irtfra  cetat&n,  Cook's  case,  4 h 
to  which  may  be  added  a  special  non  est  factum  in 
covenant,  when  the  plea  concludes  to  the  country,  and 
Ubetum  tenementum  in  trespass,  or  not  guilty  to  a  new 
assignment  All  pleas  and  demurrers  upon  writs  of 
error,  scire  facias,  and  audita  querela,  ought  also  to 
be  delivered,  R.  12  W.  3.  (a)  to  be  delivered  to  plain- 
tiffs attorney,  ingrossed  on  a  4d.  stamp  paper ;  nor 
must  these  pleas  be  entered  in  the  general  issue  book* 
See  title  Issue,  as  to  making  up  issue  on  these  pleas. 

Before  plea  can  be  pleaded,  bail  must  be  perfected ;  for  Ifnlea  be  filed  ' 
though  it  is  filed  previous  to  the  perfecting  bail,  it  does  ^TL^J8. 
not  make  it  a  good  plea,  for  the  defendant  is  not  in  court  J^S^'J^r 
till  the  bail  are  perfected,  and  if  such  plea  is  filed  or  deli-  cept  a  pleafa 
vered  before  the  bail  are  perfected,   the  plaintiff  may  abatement. 


(a)  The  general  issue,  and  plene  administravit  must 
be  filed.  Harrison  v.  Franco,  2  East  225,  being  a 
double  pita.    All  double  pleas  must  be  filed,  ib. 
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sign  judgment.  Venn  v.  Calvert,  4  Term  Rep.  678. 
Vide  Cooke  v.  Raven,  I  Term  iiep.  685.  except  a  plea  in 
abatement  pleaded  in  a  country  cause. 

Declaration  Also  before  plea  filed  or  delivered,    the  declaration 

must  be  taken  must  be  taken    out  of  the  office,  or  plaintiff  may  sign  a 
«*£gj*     judgment 

filed,  &c 

PUtodihg  specially. 

To  be  signed       All  special  pleas  must  be  signed  by  counsel  or  a  aer- 
by  counsel,      jeant,  (except  those  before  mentioned,  ante  287.)  and  if 

such  special  plea  be  single,  ingross  same  on  a  four* 
penny  stamp  paper,  put  counsel's  name  at  the  foot,  and 
file  it  with  the  clerk  of  the  papers. 

Clerk  of  the         it  is  ordered,  that  no  special  pleas  or  demurrers  in  law 
papers  to  re-    gjjaj|  ^  receive<i  by  the  clerk  of  the  papers,  before  suck 

ceive  no  sne^ 

cial  pleas  or     P^eas  or  demurrer  in  law  shall  be  signed  with  the  proper 
demurrers  be*  band  of  some  counsel  in  that  behalf  retained.     R.  7.18 

fore  signed.       Car.  2. 

No  attorney  Ordered,  that  no  attorney  or  clerk  presume  to  deliver 
to  d^cr  *"*  to  any  other  attorney  or  clerk,  or  to  any  other  person, 

ouf&ttobe  or  *°  rece*ve  fr°m  an7  attorney  °r  clerk,  or  any  other 
fijija;  person,  any  special  plea  to  be  put  into  the  office  of  the 

clerk  of  the  papers,  or  a  copy  of  such  plea,  before  that 
such  plea  shall  be  put  into  the  office  of  the  clerk  of  the 
papers ;  and  that  such  copy  after  such  plea  be  put  in  shall 
be  made  by  the  clerk  attending  in  the  office  of  clerk  of  the 
papers,  and  signed  under  the  hand  of  one  of  the  clerk* 
attending  there.    R.  T.  2  W.  and  M. 

Where  a  spe-  Non  assumpsit  and  statute  of  limitations  pleaded, 
cial  plea  was  which  was  delivered,  plaintiff  replied  and  made  up  the 
"Sntiff '  Mld  issue>  defendant'B  attorney  paid  for  it ;  the  plaintiffs  at- 
plied,  he^ade  toniev  finding  the  book  ought  to  have  been  made  up  by 
up  issue,  and  the  clerk  of  the  papers,  paid  him  his  fees,  and  proceeded 
paid  clerk  of  to  trial;  no  defence  was  made,  and  court  held  that  defen* 
the  papers,  dant  was  in  first  fault  in  not  leaving  the  pleas  in  the  office, 
held  good.        Thomson  v.  Tiller,*  Str.  1166. 

Writ  against        "  ^e  wr^  ^e  against  two»  and  both  served  before  the 

two,  both  retutn,  one  does  not  appear  in  the  same  term :  yet  the 

served,  one  court  will  make  him  plead  as  of  the  term  when  he  ought 

does  not  ap-  to  have  appeared.    Smith  v.  MtUler,  3  Term  Rep.  OR* 

pear,  etc 
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Of  pleading  double. 

Any  defendant  in  any  action,  or  any  plaintiff  in  reple-  May  plead  as 
Tin,  in  any  court  of  record,  with  leave  of  the  same  court,  many  pleas  a* 
may  plead  as  many  several  matters  as  he  shall  think  ne-  ***  Decenary, 
cessary  for  his  defence,  provided  that  if  any  such  matter 
shall,  on   demurrer  joined,  be  judged  insufficient,  costs 
shall  be  given  at  the  discretion  of  the  court ;  or  if  a  ver- 
dict shall  be  found  upon  any  issue  in  the  said  cause,  for 
plaintiff,  costs  shall  be  also  given,  in  like  manner ;  unless 
the  judge  who  tried  the  said  issue,  shall  certify,  that  the 
said  defendant,  or  plaintiff  in  replevin,  had  a  probable 
cause  to  plead  such  matter,  which  upon  the  said  issue  shall 
be  found  against  him.    Provided  that  nothing  shall  ex- 
tend to  any  writ,  declaration,  or  appeal  of  felony,  &c.  or 
to  any  writ,  bill,  action,  or  information  upon  any  penal 
statute.  Stat.  4  Ann.  c.  16.  r.  4,  5. 

After  the  plea  is  drawn  and  signed  by  counsel,  give  him  How  to  pro* 
a  brief  to  move  to  plead  the  several  matters  specified,  ceed  after  plea 
which  he  is  to  specify  on  the  motion  paper,  or  on  the  »  d™£rn  *°^ 
back  of  the  draft  of  the  plea,  which  he  signs  of  course;  *&&*• 
fee  10b.  6d.    If  you  are  in  time  take  the  plea  and  brief  to 
the  clerk  of  the  rules,  who  will  draw  up  rule,  pay  Is.  4d. 
per  sheet,  annex  the  copy  to  the  plea,  which  is  to  be 
ingrossed  on  a  4d.  stamp  paper,  then  file  same  with  the 
elerk  of  the  papers.     But  sometimes  it  so  happens,  that 
there  is  not  time  sufficient  to  get  the  rule  drawn  up ;  in 
that  case,  leave  (he  plea  and  brief  at  the  clerk  of  the  rules, 
who  will  draw  tt  up,  copy  same,  and  serve  it  on  plaintiff's 
Attorney  immediately. 

A.  B.  }  It  is  ordered  that   the  defendant  have  leave  to  Rule  to  plead 
r.    >  plead  several  matters,  to  wit,  the  general  issue  several  mat- 
CD.  y  non  assumpsit,  the  statute  of  limitations,  and  a  ^^  **  *•!!• 
aet-off  (describing  the  pleas)  upon  the  motion  of  Mr. 
.  By  the  Court. 

Bat  if  such  plea  and  brief  be  not  left  before  plea  filed,  If  rule-  ne* 
plaintiff  may  sign  judgment,  for  want  of  a  plea.  glected. 

This  court  never  refuse  leave  to  plead  several  matters,  If  pleas  be  in- 
provided  the  pleas  be  not  inconsistent,  and  liable  to  make  <xn*toert> 
an  incongruity  on  the  record,  as  non  est  factum,  and  a  ten-  5^^ 
der  to  part.  Jenkins  v.  Edwards,  5  Term  Rep.  98.  or  non 
assumpsit  to  the  whole,  and  tender  to  part.  MacleUan  v. 
Howard,  4  Term  Rep.  194.    Because,  if  the  general  issue 

U  • 
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be  found  for  the  defendant,  it  will  then  appear  on  the 
record  that  no  debt  is  due,  and  yet  that  the  defendant 
admits  something  to  be  due.  (a) 

SoiJfo^e80"  Tbe  stat-  4  Ann'  Cm  19'  does  Bot  extend  to  actionsf  on 

plea.  penal  statutes ;  therefore  to  a  penal  action  the  defendant 

pleaded,  1.  the  general  issue ;  and  2.  a  prosecution,  and 

acquittal   for  same  offence  before  a  justice;  the  court 

granted  a  rule  for  defendant  to  elect  on  which  of  the 

pleas  he  meant  to  rely,  and  to  set  aside  the  other  plea. 

Heyrickv.  Foster,  4  Term  Rep.  701.  Sir.  1044.  2  Wtts. 

21.   Barn.  36. 

Certificate  of  The  certificate  of  probable  cause  for  the  special  plea  is 
probable  not  reqUired  to  be  made  in  court  at  the  trial  of  the  cause ; 
judge  of  plea  an<*  w^ere  the  judge  refuses  to  grant  it,  the  court  have 
need  not  be  not  a  discretionary  power  whether  they  will  allow  the 
made  in  court,  defendant  any  costs  at  all ;  but  are  bound  by  tbe  statute 

to  allow  him  some  costs,  though  the  quantum  is  left  to 

their  discretion.  2  Term  Rep.  237,  394. 

7/ pleaded  in  Vacation. 

rmfsTb^ob-  ^  summons  must  be  obtained  to  plead  several  matters* 
tained.  serve  copy  on  plaintiff's  attorney,,  and  the  judge,  on  stat- 

ing the  pleas,  will  make  an  order  for  the  clerk  of  the  rules 
to  be  at  liberty  to  draw  up  a  rule  on  producing  counsel's 
hand  to  the  motion  paper,  which  obtain,  and  then  take 
the  plea  and  motion  paper  with  the  order,  to  tbe  clerk  of 
tbe  rules,  who  will  draw  up  the  rule,  serve  copy  on  the 
plaintiff's  attorney. 

The  plea  of  Tj,e  defendant  entered  in  the  general  issue  book,  *c  the 
cannotbe  e^T  "  defendant  pleads  the  general  issue  of  solvit  ad  diem? 
teredm  the  plaintiff  signed  judgment,  and  issued  executiou.  Mo- 
general  issue  tion  to  set  aside  the  judgment,  and  the  fi.  fa.  executed. 
book,  and  Court.  The  judgment  is  regular,  the  plea  concluding 
plaintiff  may  with  a  verification,  could  not  be  entered  in  the  general 
Kw5 issue  book-  Loctart  v.  Macrethyb  Term  Rep.  661.  Rule 
a  plea.  discharged. 


(a)  A  plea  of  alien  enemy  not  allowed  to  be  pleaded 
with  a  special  justification  inconsistent  therewith  in  aa 
action  of  trespass  and  false  imprisonment  12  East%%&- 
Iruckenbrodt  v.  Payne. 
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This  plea  requires  a  special  replication,  therefore  could 
not  be  entered  in  the  general  issue  book. 


AMENDMENT. 

Of  amending  Declarations  and  other  Pleading*. 

■  . 

•    Formerly  the  suitors  were  much  perplexed  by  writs 
of  error  brought  upon  very  slight  and  trivial  grounds,  as 
mis-spellings  and  other  mistakes  of  clerks,    all  which 
might  be  amended  at  the  common  law,  whilst  all  the  pro- 
ceedings were  in  paper.     1  Burr.  $22.    For  they  were 
then  considered   only  in  fieriy   and  therefore    subject 
only  to  the  controul  of  the  courts ;  but  when  once  the  re- 
cord was  made  up,  it  was   formerly  held,  that  by  the 
common    law  no  amendment   could  be    permitted,  un- 
less within  the  very  term  in  which  the  judicial  act  so  re- 
corded was  done ;  for  during  the  term  the  record  is  in 
the  breast  of  the  court ;  but  afterwards  it  admitted  of  no 
alteration.  Co.  Lit.  260.  Now  the  courts  are  more  liberal, 
and,  where  justice  requires  it,  will  allow  of  amendments 
at  any  time  whilst  the  suit  is  depending,  notwithstanding 
the  record  be  made  up  and  the  term  past;  and  the  court 
will  always  take  care  that  if  one  party  obtains  leave  to 
amend,  the  other  will  not  be   prejudiced  nor  delayed 
thereby.     2  Burr.  756.     Alder  v.  Chip. 

The  statutes  are  14  Ed.  3.  c.  6.  8  H.  6.  e.  1 2.  tf  c.  15.  the  Misprisions 
purport  of  which  is,  that  the  judges  may  amend  in  any  of  ******- 
record  or  process,  word,  plea,  warrant  of  attorney,  writ, 
panel,  or  return,  all  that  which  seems  to  them  to  be  the 
misprision  of  the  clerk  (except  appeals,  &c.  and  outlaw- 
ries of  the  same). 

All  toe  other  statutes,  which  are  more  extensive  in  their  Jeofails. 
nature,  are  held  to  be  statutes  of  jeofail* 

The  statutes  of  amendment  only  extend  to  pleadings  of  The  stat.  of 
record  ;  so  that  when  the  proceedings  are  plainly  upon  amendment 
record,  aud  are  known  to  be  so  by  the  court,  no  amend-  onlJ to  e*" 
ment  therein  can  be  made  (except  such  as  are  warranted  £«ofrecori 
by  the  statute  of  amendments.)  • 

Leave  was  granted  to  amend  a  special  capias,  in  order  Capias, 
that  an  application  might  be  made  to  the  master  of  the 
rolls  to  procure  a  new  original.  7  Term  Rep.  299.    Carr 
v.  Shaw. 

In  order  to  amend  upon  these  statutes,  it  is  a  general  There  must 

U2 
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be  something  rule,  that  there  must  be  something  to  amend  by,  as  the 
to  amend  by.  declaration  by  the  bill,  2  Sir.  954.  the  pleadings  subse- 
quent, by  the  paper  book,  2  Ld.  Ray.  895.  or  draft  un- 
der counsel's  hand,  2  Sir.  846.  the  verdict  by  the  plea 
roll,  1  Ld.  Ray.  133.  the  judgment  by  the  verdict,  STerm 
Rep.  349.  the  execution  by  the  judgment,  Say.  Rep.  12. 

2  T,  Rep.  737.    3  Term  Hep.  657.   the  postea  by  the 
judge's  notes.    3   ib.  749. 

Process  1°  general,  process  may  be  amended,  where  there  is 

anything  to  amend  by  (as  the  precipe.)  1  Term  Rep.  788. 
Also  the  teste  of  a  judicial  writ  is  amendable.   Yelv.  64. 

If  defendant         Defendant  served  with  a  copy  of  a  latitat  in  a  penal 

S^qTSiS  action  by  a  wronS  name> and  declaration  filed  condition- 
ally  by  jthe  same  name,  to  which  defendant  appeared  and 
pleaded  a  misnomer.  Held,  that  a  judge's  order  to 
amend  the  bill  and  declaration  by  substituting  the  true 
name  was  good,  and  after  such  amendment  there  was  no 
irregularity.     Mestaer  and  another  qui  tarn  v.  Hertx, 

3  Maule  and  Selw.  450. 


But  this  court  will  not  grant  a  rule  for  amending 
writ  undet  which  defendant  had  been  arrested  by  a  wrong 
pame  alter  an  action  of  false  imprisonment  had  been 
brought  for  such  arrest  Anon.  M.  41  Geo.  3.  cited  TidcL, 
6  Ed.  162. 

Sd.  fa.  In  the  case  of  BrasweU  and  Jeco,  9  East,  316.  the  court 

ordered  two  writs  of  set.  fa.  issued  upon  a  judgment  and 
declaration  thereon  to  be  amended  conformable  to  the 
judgment  roll. 

2fi?  T^        fiy  ™l*i  Mich-  1654-  «• 18-  the  plaintiff  may  amend  hi* 

without  in*-      j     /     , .  .  .   F  «\  .  A. 

parlance.         declaration,  paying  costs,  or  giving  an  imparlance  at  the 

plaintiffs  election,  by  the  order  of  court,  or  of  a  judge, 
after  it  is  entered,  if  the  amendment  be  but  a  small  mat- 
ter, that  it  doth  not  deface  the  roll. 

If  appearance  If  the  defendant  be  rightly  named  both  in  the  writ  and 
be  entered  by  declaration,  and  in  the  affidavit  of  service  of  the  writ,  but 
wrong  name*   nQ^  jn  ^  appearftnce  entered  by  the  plaintiff  according' 

to  tbestat.  this  may  on  application  to  the  court  be  amend- 
ed.   $Wils.49. 

^tteS"1^       li  may  be  amended  hJ  intituling  it  of  the  day  on  which 
y*       it  was  actually  delivered,  in  order  to  accord  with  an  aver- 
ment therein,  that  other  defendants  named  in  the  writ 
were  then  outlawed.  1  East.  133.  Coutancke  v.  Le  Ruexm 

form,  after  A  declaration  may  be  amended  in  matter  of  form,  after 

plea  without    a  general  issue  pleaded,  and  before  entry,  without  pay* 

costs. 
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ing  costs  or  giving  an  imparlance;  bat  if  amended  in  sab-  in  substance 
stance,  the  plaintiff  must  pay  costs,  or  give  an  imparlance;  not 
and  if  the  amendment  be  in  substance,  after  a  special  plea 
pleaded,  the  plaintiff   must  pay  costs,   though  he  had 
rather  give  an  imparlance.  And  in  all  cases  of  amendment  Two  days  to 
after  plea  pleaded,  the  defendant  has  liberty  to   plead  pkad. 
again,  and  has  two  days  for  that  purpose  after  the  amend- 
ment made  and  payment  of  costs.    N.  on  R.  M.  10  Geo. 
2.  2  Str.  950.  If  a  rule  to  plead  be  entered  the  same  term  No  new  "^ 
the  amendment  is  made  (though  before  such  amendment,)  *lilfJ1JWJ* 
It  is  sufficient,  otherwise  a  new  rule  to  plead  must  be  en- 
tered.    For  there  must  be  a  rule  to  plead  entered  of  the 
term  to  warrant  the  judgment.     1  Salk.  51 7, 520.  Ibid. 

The  plaintiff,  after  plea  pleaded,  or  after  the  end  of  the  ShaD  not  add 
Second  term,  shall  not  add  a  new  count  to  his  declaration,  anew  caaoX* 
tinder  pretence  of  amending.  1  Wits.  149.  Aubeer  v.  Bar- 
ker.— The  reason  is,  that  the  plaintiff  is  obliged  to  declare 
within  two  terms:  and  a  new  count,  or  right  of  action  is 
considered  as  a  new  declaration.  1  Wile.  223.  Waters  v. 
Bavell. 


But  he  was  allowed  to  amend  even  against  a  prisoner, 
by  striking  out  the  words  alias  Herbert,  after  plea  in 
abatement,  after  the  end  of  the  second  term.  Owens  v. 
Dubois,  7  Term  Rep.  698. 

If  plaintiff  amend  his  declaration,  the  defendant  shall  Two  days  af- 
have  two  days,  exclusive  of  the  day  of  amendment,  to  ter  amend- 
alter  his  first  plea  or  plead  any  other.  N.  on  R.  T.  5  *  6  ***  *ph"A 
Geo.  2. 

Application  was  made  to  amend  by  adding  two  counts  **°  "IJ?1*" 
the  term  next" after  the  term  in  which  declaration  was  de-  J^  terms  by 
ftvered,  and  after  defendant  had  pleaded,  refused*  Aubeer  adding  a  new 
▼.  Barter,  1  Wils.  149.  count 


was  given  to  file  a  new  bill  to  amend  by,  Sir.  ^j*  ^  ^ 
583.  Russell  v.  Martin.    After  verdict,  court  ordered  an  amend  by. 
amendmentgof  the  declaration,  by  the  bilL    Str.  1151.  After  T«dict 
Wilder  v.  Handy,  1 162. 

So  according  to  the  bill  filed,  by  increasing  the  damages,  Increase  of 
even  after  verdict,  setting  it  aside,  and  granting  a  new  damVt 
triaL    7  Term  Rep.  132.    ThomUnson  v.  Blacksmith. 

The  court  will  not  put  off  trial  upon  motion  at  nisi  Th«  court 
prius,  in  order  to  amend  his  declaration  by  omitting  the  *t.2w  Priui 

Srofert  of  the  bond  on  which  the  action  is  brought  InJL^L-  ♦ 
>a*w  v.  Bustin,  1  Stark.  N.  P.  Rep.  74.  SEkT* 
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May  amend 
although  re- 
cord, be  pass- 
ed. 


After  demur- 
rer,  amend- 
merit. 

Replication 
amended. 


Nor  will  it  allow  the  alteration  to  be  made  by  way  of 
amendment  at  nisi  prius,  for  it  is  a  matter  of  material 
allegation.  Ibid. 

If  the  record  is  made  up  and  passed,  and  either  party 
want  to  amend  the  pleading,  it  will  be  ordered  on  pay- 
ment of  costs :  for  the  record  may  be  engrossed  anew, 
and  the  costs  make  amends,  although  notice  of  trial  be 
given,  even  in  a  country  cause.  Mr.  J.  Bullerma.de  such 
an  order,  the  assizes  being  very  near  indeed,  and  record 
made  up  and  passed,  that  the  defendant  might  amend  his 
plea  on  payment  of  the  costs.  But  I  should  think  where 
it  would  require  a  new  replication,  it  would  be  otherwise, 
or  a  delay  to  go  to  trial. 

Defendant  demurred  to  the  declaration,  summons  to 
amend.  Master  was  of  opinion  plaintiff  had  two  days 
time  to  plead  from  the  date  of  the  order. 

Replication  was  amended  after  verdict,  by  inserting  the 
words  "  and  the  defendant  does  so  likewise  ;"  at  the  end 
of  the  replication,  instead  of,  <Sfc.  Cowp.  Rep.  Sayer  v. 
Pocock,  407. 


Amendment  of      The  plaintiff  had  leave  to  amend  his  replication,  where 

replication.      issue  had  been  joined  upon  it,  and  the  cause  entered  at 

the  assizes,  and  made  remanet  for  defect  of  jurors.  Say. 
Rep.  285.  So  he  may  withdraw  his  replication  and  reply 
de  novo  after  a  lapse  of  six  years.  2  Burr.  756.  Alder  v. 

After  verdict  Chip.  But  after  verdict  the  court  will  not  let  plain- 
tiff alter  his  replication  and  reply  fraud.  2Str.  1002.  So 

After  nonsuit  if  plaintiff  be  nonsuited,  the  court  will  not  give  him  leave 
to  reply  de  novo.  5  Burr.  2692. 


If  replication 
is  bad  to  a 
sham  plea. 


Bill  on  file 
maybe 


If  there  be  a  bad  replication  to  a  sham  plea,  court  will 
give  leave  to  amend  without  costs,  unless  defendant  makes 
an  affidavit  of  the  truth  of  his  plea.  Solomons  v.  Lyon, 
1  East,  369. 

A  bill  oh  the  file  may  be  amended  at  any  time  before 
plea  pleaded,  during  the  term  of  which  it  is ;  but  not 
afterwards,  without  leave  of  the  court,  N.  on  R.  M. 
10  Geo.  2.  Reg.  2.  In  the  Duchess  of  Marlborough  v.  Wid- 
more>  the  amendment  was  allowed  on  a  particular  reason ; 
for  if  it  had  not  been  there  allowed,  the  action  would  have 
been  lost  by  the  running  of  the  statute  of  limitations. 
1  Wils.  149.  Sir.  890.  Ex.  of  D.  Marlb.  v.  Widmore.  It 
was  altered  by  laying  the  promise  made  to  the  Executors 
instead  of  the  testator. 
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There  is  no  instance  in  which  the  court  had  given  leave  91" tam  ac" 
to  amend  as  to  the  parties  to  the  suit  in  a  qui  tam  action  bon8a 
after  a  demurrer.    Butter,  J.  Evans  qui  tarn  v.  Stevens, 
4  Term  Rep.  228. 

Where  an  action  for  usury  had  been  depending  four  Usury. 
years,  court  could  not  allow  amendments  to  be  made  in 
the  declaration,  though  the  pleadings  were  still  in  paper. 
Goff  v.  Popplewell,  2  Term  Rep.  707, 

•  In  a  penal  action,  under  the-statute  of  usury,  the  court  If  there  be 
refused  to  amend  declaration  ;  the  writ  issued  9th  Dec.  firreat  delay  in 
1792,  declaration  E.  T.  1794.  In  Trinity  term  1794,  issue  SSn™ 
delivered  with  notice  of  trial  for  the  sittings  after  that  court  will  not 
term ;  before  trial  mistakes  were  discovered  in  the  decla-  suffer  an 
ration,  which  was  amended  by  leave;  it  was  agreed  the  amendment  im 
cause  should  be  tried  the  same  sittings,  in  case  defendant  *ub8tance- 
chose  to  waive  pleading  de  novo. — He  did  plead  de  novo : 
and  notice  of  trial  was  then  given  for  sittings  after  M.  T. 
1 794. — Two  days  before  trial,  plaintiff  discovered  mistakes 
in  the  amount  of  the  sums  stated  to  be  lent,   and  the  in- 
terest received.     In  Hit.  T.  1795,  he  applied  to  amend.; 
Court  refused,   on  account  of  the   extraordinary  delay 
throughout  the  whole  of  the  proceeding  :    they  said,   it 
was  against  the  policy  of  the  law,  that  penal  actions 
should  be  kept  suspended  over  the  heads  of   defendants ; 
and  the  statute  of  EL  was  passed  in  order  that  they  should  34  £.  c  5. 
be  proceeded  upon  with  all  expedition.  Steel  qui  tam  v. 
Sowerby,  6   Term  Rep.  174.  8  Term  Rep.  80.  S.  P. 

But  the  court  will  permit  an  amendment  to  be  made  in  After  time 
a  penal  action,  after  the  time  limited  for  bringing  another  limited*01, 
action,  provided  there  is  no  unnecessary  delay.    6  Term  0JJef^i^ 
Rep.  543.  Maddock  qui  tam  v.  Hammett^  7  Term  Rep. 
55.     But  not  if  it  introduce  any  new  substantive  cause  of 
action  or  any  new  charge.  S.  C. 

If  on  entry  to  avoid  a  fine,  the  demise  is  laid  previous  Demise  in 
to  the  entry,  and  plaintiff  would  be  barred  by  the  fine,  if  ejectment 
he  had  been  put  to  bring  a  new  ejectment ;    it  may  be  amen 
altered   on  paying  costs.      Doe  v.  Pilkinglon,  4  Burr. 
2147. 

The  term  in    ejectment  being  near  expiring,  it  was  Term  in  tame, 
amended  without*  any  consent    2  Sir.  1272.    Gates  v* 
Shepherd. 

After  verdict  in  ejectment  for  a  messuage  and  tene-  ^^  ▼erdict 
meat,  the  court  will  give  leave  to  enter  a  verdict  accord- 
ing to  the  judge's  notes  for  the  messuage  only,  (pending 
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a  rule  to  arrest  the  judgment)  without  obliging  the  lessor 
of  the  plaintiff  to  release  the  damages.    Goodtitkts 
.    dem.  Wright  v.  Strong,  8  East.  357. 

Amendment  If  plaintiff  declares  as  executor,  on.  a  promise  to  the 
pLml^M  tefitator>  wd  fce  statute  of  limitation  pleaded;  and  issue 
made  to  the  j°^ne^»  plaintiff  may  on  motion  amend,  by  laying  the  pro- 
executor,         mise  as  made  to  himself,  on  payment  of  costs,  and  liberty 

for  defendant  to  plead  de  novo.  Str.  800.  D.  of  Marlbo- 
rough v,   Widmore. 

Ae^f  °f  md~      A  bU1  of  Middle8ex  fi,ed  of  raord  as  of  the  24  Geo.  3. 
e8ex^  when  it  ought  to  have  been  made  of  the  25th,  may  be 

amended  agreeable  to  the  truth.  Green  v.  Rennet,  1  Term 
Rep.  782.  There  is  a  distinction  between  amending  those 
mistakes  which  are  occasioned  by  the  act  of  the  party, 
and  those  which  are  occasioned  by  the  act  of  the  cleri. 
As  in  the  case  of  execution,  if  the  clerk  enter  judgment 
de  bonis  propriis,  instead  of  de  bonis  testatoris9  and 
error  is  brought,  this  court  will  order  the  entry  to  be 
amended,  even  if  the  record  is  sent  back  from  the  Ex- 
chequer-chamber. Ibid.  Per  Boiler ,  J.  See  6  Tern 
Rep.  1.    3  Term  Rep.  849.    Rees  v.  Morgan. 

After  demur-       After  demurrer  and  argument  only,  court  gave  leave 

xer  andaigu-  to  amend.     Giddins  v.  Giddins,  cited  1  Burr.  321.    So 

ment  where  the  demurrer  is  first  argued,  and  before  any  trial 

After  verdict  of  the  issues.     Ibid.     But  after  verdict  on  the  issues,  and 

contingent  damages  found  upon  the  demurrers,  the  court 

refused.     Robinson  v.  Rayley,  1  Burr.  316.  nor  can  the 

demurrer  be  withdrawn  after  trial  and  verdict    Ibid, 

After  demurrer  and  joinder,    either  party  may  amend. 

2  SaUc.  520.    2  Str.  846.    After  demurrer  to  plea  argued 

and  stood  over,  the  court  gave  plaintiff  leave  to  with* 

draw  it,   and  reply  to  the  pl$a.    Say.  Rep.  316.    Bat 

vide  Say.  Rep.  116.     1  Burr.  321. 

As  to  amend-  Where  a  verdict  was  given,  for  a  sum  exceeding  the 
ment  of  a  tub*  damages  in  the  declaration,  and  judgment  entered  for 
sequent  term,  the  same,  and  a  writ  of  error  upon  the  judgment,  as- 
signing, that  for  cause,  the  court  allowed  the  plain- 
tiffs to  amend  the  judgment  and  transcript  in  a  sub- 
sequent  term  to  that  in  which  the  judgment  was  signed 
by  entering  a  remittitur  for  the  excess.  Usher  and 
another,  v.  Dansey  and  others,  4  Maul*  and  S*l*>* 
94. 

fWtwfll  «t  Where  a  verdict  is  taken  for  the  damages  in  the 
after  rule  of  declaration,  subject  to  a  reference  of  all  matters  indifr 
reference  to*   ference,  the  court  will  not  give  leave  to  increase  the  sua 
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ia  the  declaration  and  rale  of  reference,  upon  affidavit,  ]STge  ^e  ^m 
that  a  larger  sum  might  probably  be  proved  before  the  mazes  in  the 
arbitrator.     Pearce  v.  Cameron,  1  Maule  and  Selw.  675.  declaration. 

After  argument  ou  special  demurrer,  and  before  the  Special  da* 
court  gave  judgment,  leave  was  given  to  amend.    2  Str.  murwr. 
954.    Bishop  v.  Stacey.     This  is  now  done  daily. 

An  amendment  of  a  plea  after  two  terms  was  allowed.  Of  a  plea  af- 
Waters  v.  Bovel,  1  Wils.  223.  •* two  term* 

Motion  to  amend  in  a  qui  tarn  action,  after  record  An  amend- 

withdrawn,  from  1001.  to  881.  Aston,  J. The  courts  ment  made  ia 

have  gone  a  great  way  in  allowing  amendments,  towards  J^jf?  J£ 
the  attainment  of  justice :    They  have  amended  in  cases  ^^  witjfta 
where  the  limited  time  of  bringing  an  action  would  run  drawn, 
against  the  plaintiff,  if  he  were  to  be  put  to  bring  a 
new  one.     1  Str.  890.     There  is  no  distinction  between 
qui  tarn  actions  and  civil  actions,  where  an  amendment 
at  common  law  is  applied  for.    The  court  will  not  alter 
the  charge,    indeed,  but  the  amendment  here  prayed 
will  not  do  that;    it  is  only  to  alter  the  sum  of  1001.  to 
881.    and  the    penalty   will    be  consequently  reduced. 
Rule   absolute,  on  payment  of  costs.     Mace  qui  tarn  $ 

t.  Lovett,  5  Burr.  2833.  But  it  would  be  contrary,  if  it 
was  to  make  a  new  charge,  or  materially  change  the 
offence.  Hodges  v.  Teale,  cited  in  S.  C.  Vide  Bonfield 
qui  tarn  v.  Miller,  2  Burr.  1098.  which  was  an  amend- 
ment in  the  altering  the  date  of  the  note,  all  the  plead- 
ings being  in  paper :  Lord  Mansfield  said  that  whilst  all 
is  in  paper  you  may  amend.  The  statutes  of  amendment 
do  not  extend  to  penal  actions.  This  is  an  amendment 
at  common  law. 

So  by  inserting  a  special  memorandum  on  record  of  the  Special  memo- 
day  when  plaintiffs  bill  was  filed,  after  error  brought.  ranm# 
7    Term  Rep.  474.      Dickinson  v.  Plaisted.     But  all 
amendments  of  this  sort,  are  in  the  discretion   of  the 
court.  lb.  703 — 5. 

After  issue  joined  on  a  nul  tiel  record  of  outlawry,  the  After  issue 
declaration  may  be  amended  by  intituling  it  of  the  day  it  &&&  on  nul 
was  actually  delivered.     1  East,  188.     Coutanche  v.  *elrec0KL 
ZtC  Jtuez. 

After  judgment  arrested,  the  court  refused  to  amend,  After  an  arrest 
on  payment  of  costs,  the  declaration.     Collins  v.  Gibbs,  of  judgment 
2  Burr.  899. 

AU  rules  to  amend  are  upon  payment  of  costs.    Loft  Costs. 
156. 
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issues. 


Variance  in 
the  name  of 
attorney. 


After  verdict 
and  joinder  in 
error. 


To  enable  the  defendant  to  plead  a  tender,  the  decla- 
ration will  be  ordered  to  be  intituled  specially.  Smith  v. 
Key,  Ibid,6S8. 

After  verdict       After  verdict  found    on  some  issues,    and  demurrer 

f^!!!!^  °n  SOme  aiSue(^    as  *°    others,    application    made  to  withdraw 

"""""  the  demurrers  and   plead,    court  refused.    Burr.  316. 

Robinson  v.  Ray  ley.    The  court  will  not  allow  the  plea 

to  be  amended  after  demurrer,  when  plaintiff  has  lost  a 

trial.     Rep.  in  temp.  Hard.  17 J. 

A  variance  between  the  name  of  the  attorney  for  the 
plaintiff  in  the  warrant  on  the  roll,  and  in  the  memoran- 
dum of  the  issue,  was  suffered  to  be  amended  after  error 
brought,  and  the  variance  assigned  for  error  on  payment 
of  costs  of  the  writ  of  error.  Richards  qui  tarn  v.  lirown, 
Dougl.  114.  Fide  2  Sir.  807.  2  Lord  Ray..  1533. 
1  Term  Rep.  782. 

Verdict  on  the  first  issue,  and  no  notice  taken  of  the 
last,  after  error  and  joinder  in  the  House  of  Lords;  this 
court  allowed  it  to  be  amended  by  the  judge's  notes  on 
payment  of  costs.  •  Petrie  v.  Hannay,  Bart.  3  Term 
Rep.  659. 

On  a  writ  of  error  in  the  Exchequer-chamber,  it  was 
assigned  for  error,  on  a  judgment  on  demurrer  to  the 
plea,  that  the  damages  occasione  detentionis  debiii  were 
not  said  to  be  awarded  ex  assensu  suo  ;  and  Pengelley, 
C.  B.  having  doubts  whether  the  case  was  within  16  & 
17  Car.  2.  c.  8.  *.  1.  the  court  of  B.  R.  was  moved,  and 
amended  the  judgment  in  the  original  record,  and  the 
transcript  being  afterwards  amended,  the  court  of  Ex- 
chequer-chamber affirmed  the  judgment.  Crully  v. 
Sparkes,  2  Sir.  869. 

Continuances.  The  entering  of  continuances,  or  other  ministerial  acts, 
are  amendable  after  the  term,  at  common  law.  1  Str.  139. 
7  Term  Rep.  618.  S.  P. 

A  ca.  sa.  may  be  amended  after  executed  by  the  judg- 
ment roll  in  the  return,  and  made  to  a  right  day,  although 
it  stated  a  wrong  one  in  the  term.  This  was  ordered  in 
Trinity-term,  81  Geo.  8.  Vide  2  Black.  Rep.  836,  and 
Barnes,  10.  Say.  Rep.  12.  2  Term  Rep.  737.  3  Tern 
Rep.  657.  A  testatum  amended  by  making  it  conform- 
able to  the  judgment,  and  to  sue  out  a  ca.  sa.  to  war- 
rant it.    6  Term  Rep.  450.    Shaw  v.  Maxwell. 

The  court  permitted  an  amendment  in  a  writ  of  exe- 
cution, by  altering  the  sum  in  the  writ,  after  a  motion  to 


Another 
amendment 
after  assign- 
ment of  er- 
rors. 


V/O.  B&* 


Execution. 
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discharge  one  of  the  defendants,  without  costs.    Laroche 
v.  Wasbroughy  2  Term  Rep.  877. 

So   they  permitted  one  of  the  names  of  the  plaintiffs  Co.  sa. 
who  was  dead  after  ca.   sa.  executed,  to  be  struck  out. 
Newnham  and  anotlier  v.  Law>  5  Term  Hep.  577. 

A  verdict  may  be  amended  by  the  judge's  notes,  and  Verdict 
entered  only  for  the  plaintiff  on  the  good  counts,  though  amended- 
a  general  verdict  and  entire  damages.  Eddowes  v.  Hop- 
kinsy  exe.  DougL  S75. 

If  there  be  a  special  verdict,  the  court  will  amend  it  by  Special  ver- 
the  notes  of  counsel,  or  even  by  an  affidavit  of  what  was  dlct* 
proved  on  the  trial.     1  Str.  514, 

Amendments  may  be  made  after  error  brought;  and  it  After  error. 
is  settled,  that  costs  shall  be  allowed  plaintiff  in  error, 
provided  the  amendment  be  made  after  final  judgment, 
and  the  plaintiff  after  notice  of  the  amendment,  do  not 
proceed  further.  2  Ld.  Ray.  897.  But  if  the  amendment 
be  made  before  final  judgment,  1  Ld.  Ray.  9o.  or  the 
plaintiff  proceed  after  notice,  he  shall  not  be  allowed  his 
costs.  1  Salic.  49.  Vide  2  Str.  837,  Cro.  Jac.  429.  628. 
Hardr.  505.  1  Wile.  337.  See  title  Error. 


on next  after  ■  in  the year 


of  king  Geo.  3. 

A.  B.   ilt   is  ordered  that  the  plaintiff  have  leave  to  j^e  to 
v.      >  amend  bis  declaration,  &c.  (or  the  defendant  amend. 
C.  D.  )   to  amend  his  plea,  <fcc.)  by  inserting  (or  strik- 
ing out,)   (setting  out  the  nature  of  the  amendment) 
upon  payment  of  costs  to  be  taxed  by  the  master,  (if  so 
directed.)    Upon  the  motion  of  Mr. 

By  the  Court. 
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•    At  common  law,  if  the  plaintiff  was  more  indebted  to  At  common 

the   defendant,  than   the   defendant    was    indebted   to  law. 

him,  yet  the  defendant  had  no  method  to  strike  a  balance, 

but  could  only  go  into  a  court  of  equity,  for  doing  of 

what  is  most  clearly  just  and  right  to  be  done:  and  in  order 

to  prevent  such  expence,  by  stat.  2  Geo.  2.  c.  22.  8.  13.  it 

is  enacted,  "  That  where  there  are  mutual  debts  between 

"  the  plaintiff  and  defendant,  and  if  either  party  sue,  or 

*'  be  sued  as  executor  or  administrator,  where.there  are 

"  mutual  debts  between  the  testator  or  intestate,  one 


300  SET-OFF. 

"  debt  may  be  set  against  the  other,  and  such  matter 
"  may  be  given  in  evidence  upon  the  general  issue,  or 
"  pleaded  in  bar,  as  the  nature  of  the  case  requires,  bo 
"  as   at  the  time  of  his  pleading    the  general  issue, 
"  where  any  such  debt  of  the  plaintiff,  his  testator,  or  in- 
"  testate,  is  intended  to  be  insisted  on  in  evidence,  no- 
".  tice  shall  be  given  of  the  particular  sum  or  debt  so  in- 
"  tended  to  be  insisted  on,  and  upon  what  account  it 
"  became  due,   or  otherwise  such  matter  shall  not  be 
"  allowed  in  evidence  upon  such  general  issue,"    This 
clause  was  made  perpetual  by  8  Geo.  2.  c.  24,  t.  4-  which 
enacts,  "  That  mutual  debts  may  be  set  against  each 
"  other,  either  by  pleading  in  bar,  or  given  in  evidence 
"  on  the  general  issue,  in  the  manner  as  in  the  2  Geo.  8. 
"  c.  22.  mentioned,  notwithstanding  that  such  debts  are 
"  deemed  in  law  to  be  of  a  different  nature,  unless  ia 
"  case  where  either  of  the  said  debts  shall  accrue  by  rea- 
"  son  of  a  penalty  contained  in  any  bond,  or  specialty; 
"  and  in  all  cases  where  either  the  debt  for  which  At 
"  action  hath  been,  or  shall  be  brought,  or  the  debt  in- 
tended to  be  set  against  the  same  hath  accrued,  or  shall 
accrue  by  reason  of  any  such  penalty,  the  debt  in* 
"  tended  to  be  set  off  shall  be  pleaded  in  bar ;  in  which 
"  plea  shall  be  shewn  how  much  is  truly  and  justly  due, 
"  on  either  side ;   and  in  case  the  plaintiff  shall  recover 
"  in  any  action  or  suit,  judgment  shall  be  entered  for  no 
more  than  shall  appear  to  be  truly  and  justly  due  to 
the  plaintiff,  after  one  debt  being  set  against  the  other 
u  as  aforesaid."  (a) 

Real  sum  due  It  hath  been  holden,  that  in  an  action  on  bond,  the 
to  be  set  out  defendant  must  set  forth  in  the  plea  what  is  really  due  on 
mplea ofoeU  ihe bond>  before  he  ig  elltitie<i  to  set  cff  ^der  this  da- 

tute,  and  such  averment  is  traversable.  Symonds  v.  Kno*f 
8  Term  Rep.  65.  6  Term  Rep.  460.  S.  P. 

The  nature  of     The  cases  of  set-off  ire  understood  to  be  in  the  nature 

a  set-off.         of  cross  actions :  it  will  lie  on  the  defendant,  if  he  sets  off 

cash  notes,  to  prove  every  thing  necessary  to  constitute 


u 
a 


(a)  Vide  Butt.  N.  P.  129.  when  a  baU-bond  may  be 
set  off. 

The  statutes  only  extend  to  actions  founded  on  con- 
tracts either  express  or  implied,  but  not  to  tarts  or  actions 
of  wrong.  Absalom  v.  Knight,  Butt.  181.  Vide  OmfPr 
166. 
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demand ;  therefore  he  must  prove  the  time  when  he 
received  them.    Dickson  v.  Evans,  6  Term  Rep.  57. 

By  5  Geo.  2.  c.  30. "  Where  it  shall  appear  to  the  com-  M"*™*  ***■ 
missioners,  that  there  has  been  mutual  credit  given  to  bankrupt  ^ 
the  bankrupt  and  any  other  person,  or  mutual  debts  m7  other  per- 
between  the  bankrupt  and  any  other  person,  at  any  son,  how  to 
"  time  before  such  person  became  bankrupt,  the  commis-  be  set  off. 
**  sioners  or  the  assignees  of  the  bankrupt's  estate,  shall 
"  state  the  account  between  them;  and  one  debt  may  be 
u  set  off  against  another,  and  what  shall  appear  to  be  due 
"  on  the  balance,  and  no  more,  shall  be  claimed  or  paid 
"  on  either  side." 

This  act  is  founded  in  good  sense,  and  it  provides  that  This  act 
the  assignees  shall  not  recover  against  a  debtor  of  the  *J"jj?k*  *° 
bankrupt,  what  was  due  to  the  bankrupt  on  one  side  of  s°0^  *""** 
the  account,  without  also  taking  into  consideration  the 
other  side  of  the  account,  and  seeing  on  which  side  the 
balance  lies.   Lord  Kenyan.   Dickson  v.  Evans,  6  Term 
Rep.  £8. 

One  object  of  this  act  was,  to  prevent  a  debtor  of  the 
bankrupt  going  about  the  country  for  the  purpose  of 
purchasing  the  bankrupt's  notes  after  the  bankruptcy, 
and  then  pretending  he  was  a  creditor  at  the  time  of  the 
bankruptcy.     Grose,  J.  Ibid. 

It  is  now  holden  that  in  an  action  by  assignees  of  a  Set-off  n 
bankrupt,  defendant  may  set-off  a  debt  due  to  h  m  from  actions  by  as- 
the  bankrupt,  for  the  assignees  are  the  bankrupts.  Ridout  l>8nee8- 
▼.  Broach,  Cowp.  134.     Contra  1  Wils.  156. 

In  replevin,  the  avowant  justified  under  a  distress  for  Cannot  set- 
rent;  the  plaintiff  at  nisi  prius  insisted,  that  there  was  off  in  replevin. 
doe  to  him  than  the  rent  amounted  to,  and  Den- 
J.  refused  the  evidence:  upon  a  motion  for  anew 
trial,  the  court  held  that  2  Geo.  2.  did  not  extend  to  the    % 
ease  of  a  distress,  for  that  is  not  an  action,  but  a  remedy 
without  suit ;  they  likewise  declared,  that  it  did  not 
extend  to  detinue,  and  the  like  actions  of  wrong.    Bull. 
N.  P.  181. 

Where  the  debt  is  of  an  equal  sum,  there  the  action  If  the  debt  is 
in  barred;  but  if  it  be  for  a  less  sum  than  for  what  the  ac-  **  yvjfjJJJ 
tion  is  brought,  the  defendant  must  pray  to  have  it  set-off.  acU(m  barped' 
n  "  *  179.  Cooke  v.  Dixon, 


If  the  defendant's  demand  does  not  countervail  the  Defendant 
plaintiffs,  be  should  move  the  court  wherein  the  action  m**  more  to 
te  depending,  for  leave  to  pay  so  much  money  into  court,  Sto™o^ 

and  set-off 
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Of  withdraw- 
ing general 
issue. 


Notice  should 
contain  cer- 
tainty. 


Set-off  re- 
ducing de- 
mand under- 
40s. 


A  debt  due  to 
defendant  as 
surviving  . 
partner,  may 
be  set-off. 

Mutual  credit 


Annuity. 


Defendant  en- 
titled to  a 
particular  of 
plaintiff's  de 
mand. 


fi&  with  bis  own  demand  will  be>  sufficient  to  satisfy  the 
plaintiff's. 

Defendant  pleaded  the  general  issue,  but  forgot  to  give 
notice  at  the  same  time  of  a  set-off;  and  upon  motion  in 
time,  the  court  gave  leave  to  withdraw  the  plea,  in  order 
to  deliver  it  again  with  a  notice  of  set-off.  Say.  Rep.  916. 

The  notice  of  set-off  should  contain  certainty;  for  the 
legislator  designed  them  to  be  in  the  nature  of  cross  ac- 
tions, and  therefore  they  should  have  that  certainty, 
so  that  the  plaintiff  may  be  able  to  make  a  proper  de- 
fence. 

A  set-off  reducing  the  plaintiff's  original  demand  under 
40s.  does  not  affect  the  jurisdiction  of  the  superior  courts. 
So  that  if  plaintiff  recovers  Is.  damages,  where  there  is  a 
set-off,  he  must  have  costs.  Str.  1191.  Pitts  v.  Carpenter, 
1  Wils.  19.  S.  C.  3  Wtls.  48.  2  Wits.  68.  Dougl.  448. 
So  if  a  tender  be  pleaded. 

If  there  be  a  debt  due  to  the  defendant  as  surviving 
partner,  it  may  be  set-off  against  a  demand  on  him  in  bis 
own  right.  Slipper  et  al.  v.  Stidstone,  5  Term  Rep.  494 
6  T.  R.  582.  &  P. 

Mutual  credit  may  be  constituted,  though  the  parties 
do  not  mean  particularly  to  trust  each  other:  as  if  a 
bjH  0f  exchange,  accepted  by  A.  get  into  the  hands  of  B. 
and  B-  buys  goods  of  A.  there  is  mutual  credit  between 
A.  and  B.  which  may  be  set-off  by  B.  though  A.  did  boI 
know,  when  he  let  B.  have  the  goods,  that  such  bill 
was  in  his  hands.  Hankey  v.  Smithy  3  Tertn  Rep.  507. 
notes. 

Where  the  grantor  of  an  annuity  set  aside  for  a  defective 
registry,  brings  an  action  for  money  had  and  received  to 
recover  back  the  consideration  money  paid  for  it,  the 
grantor  may,  under  a  plea  of  set-off,  set  off  the  payments 
made  in  respect  of  such  annuity,  though  for  more  than 
six  years,  unless  the  plaintiff  reply  the  stat.  of  limitations. 
Hicks  v.  Hicks,  3  East,  16. 

As  the  defendant  is  entitled  to  the  particular  of  the 
plaintiffs  demand,  it  is  now  the  practice,  that  the  plain- 
tiff should  have  a  particular  of  the  defendant's  demand, 
in  which  he  means  to  set-off.  This  is  done  by  summons; 
and  if  such  particular  is  not  delivered  within  the  time 
limited  by  the  order,  the  defendant  is  precluded  fro» 
giving  evidence  in  support  of  his  set-off. 
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Where  the  defendant  lent  his  acceptance  to  the  bank-  Bankrupt 
rupts  on  a  bill  which  did  not  become  due  until  after  the 
act  of  bankruptcy,  and  was  then  outstanding  in  the  hands 
of  third  persons;  yet  the  defendant  having  paid  the 
amount  after  the  commission  issued,  and  before  the  action 
brought  by  the  assignees,  is  entitled  to  set-off  the  same, 
under  the  words  mutual  credit  in  the  5  Geo.  2.  c.  30. 
*. 28.  Smith  and  others  v.  Hodgsony  4  Term  Rep.  211. 

To  an  action  on  a  promissory  note,  the  plaintiff  took  a  Two  causes 
verdict  for  the  whole  sun) ;  the  defendant  had,  at  the  same  tried  at  same 
sittings,  an  action  against  the  plaintiff  for  111.  to  which  SS^J1^1" 
there  was  a  notice  to  set-off  for  the  note  of  hand :  court  ^ct  for  ^ 
held,  that  notwithstanding  the  verdict,  the  note  of  hand  whole  sum; 
might  be  set-off,  for  if  at  the  time  of  the  action  brought,  and  held,  that 
there  are  mutual  demands,  they,  by  the  statute,  may  be  he  mJSht  stul 
set-off,  and  justice  may  be  done  by  entering  a  remittitur  jjjf^  ^er 
on  the  first  record  as  to  so  much.    2  Burr.  1229.  Basker-  enter  aremit- 
ville  v.  Brown,  et  6  contra.  titun 

Debt  upon  a  simple  contract  may  be  set-off  against  a  in  wfcat  ao_ 
specialty  debt, a  a  simple  contract  against  a  debt  upon  an  tions  there 
annuity-bond  i»,  mutual  debts  between  the  testator  and  njjjy  he  set- 
executor,  without  suit«,    simple   contract  against  debt  ™  ,  N  p 
upon  a  lease  for  non-payment  of  rentd,  and  all  actions  175  ' 
where  the  demands  are  of  the  same  nature,  may  be  set-  » g  Burr.  820. 
of£  and  a  judgment  in  K.  B.  may  beset-off  against  ajudg-  c  Bull.N.P.75. 
ment  in  C.  P.  3  Wils.  396.  But  notice  of  set-off  need  not  d  Ibid- 177- 
be  given  by  defendant,  in  an  action  for  money  had  and  re- 
ceived to  plaintiff's  use,  where  defendant  had  paid  plain- 
tiff his  whole  demand  (except  what  he   retained  for  his 
labour  and  service.)  4  Burr.  2133.     Dale  v.  Sollet. 

But  debt  due  to  a  man  in  right  of  his  wife,  in  an  ac-  In  what  casei 
tion  against  him,  on  his  own  bond,  cannot  be  set  off,  e  nor  a  MtJ?ffiC*"T 
can  a  penalty  upon  articles  of  agreement,  though  forfeit-  J^e  or  notice" 
ed,  fnor  simple  contract  for  clothes  to  a  bail-bond,  g  nor  given. 
can  there  be  a  set-off  in  replevin,  though  the  distress  was  e  Bul.N.F.175. 
taken  for  renth  f  IWd. 

«  Ibid. 

A  joint  debt  cannot  be   set-off  against  a  separate  de-  h  IhWi  177. 
mand,  nor  a  separate  debt  against  a  joint  one.     Sed  vide  Joint  and  se- 
PcakJs  Cos.  N.  P.  .197.     2  Esp.  N.  P.  Ca.  469,  524.       PJJj|£  de" 

Nor  can  defendant  sued  as  executor  or  administrator  E 
set-off  a  debt  due  to   himself  personally,  nor   if  sued  adminis^ator 
for  his  own  debt,  can  he  set-off  what  is  due  to   him   as  cannot  set-off 
executor  or  administrator.  5  T.  R.  493.  debt  due  to 

In  an  action  brought  by  the  assignees  of  a  bankrupt  for  Mm8e  "    # 
money  due  to  the  bankrupt,  the  defendant  may  plead  a  mi£l7%* 
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assignees  of  a  set-off  of  money  due  from  the  bankrupt  to  him;  but  if 
bankrupt.        some  of  the  counts  are  for  debts  arising  since  the  bank- 
ruptcy, he  cannot  plead  a  set-off  as  to  those  counts.    £v 
dout  v.  Broughy  Cowp.  Rep.  133. 

Caih  notes  To  an  action  brought  by  the  assignees  of  a  bankrupt  for 

off  ate.  aasT^  adebt  due  to  the  bankrupt's  estate,  defendant  cannot  set 
nees,  unless  °^  casb  notes  issued  by  the  bankrupt  payable  to  bearer 
they  came  to  bearing  date  before  his  bankruptcy,  unless  he  shews 
hand  before  further  that  such  notes  came  to  his  hands  before  the 
bankruptcy,     bankruptcy.     Dickson  %  at.  ass.  v.  Evans,  6  Term  Rep. 

57. 

Difference  he-      There  is  a  great  difference  between  a  payment  and 
tweenpay-      a  set-off;    the   former  may  be  pleaded  to  an  avowry, 
tnent  and  set-  though  the  latter  cannot.     That  is  a  good  payment  which 
is  paid  as  part  of  the  rent  itself  in  respect  of  the  land: 
but  a  set-off  supposes  a  different  demand,  arising  in  a 
different  right.  Therefore  it  was  held,  that  to  an  avowry 
for  rent  in  arrear,  the  tenant  may  plead  payment  of  a 
ground  rent  to  the  original  landlord.  Sapqford  v.  Fletcher, 
4  Term  Rep.  511. 
The  plea  of         It  is  said,  that  a  judgment  obtained  by  a  defendant 
set-off  must     against  the  plaintiff  after  declaration  delivered,  and  be- 
tiff£  beta*  •  -  *ore  P*ea  plea<led,  may  be  pleaded  as  a  set-off.    Reg- 
'debtedauhe"  nolds  v.Beerling,  3  T.  R.  n.  a.     And  that,  although  it 
commence-      do  not  appear,  that  the  cause  of  action,  on  which  the 
went  of  the     defendant's  judgment  was  obtained,  was  prior  to  the  corn- 
suit,  and  not    mencement  of  the  plaintiff's  action.  But  in  Evans  v.  Prw- 
&  pta  eer> 3  T'  R* 186' il  was  determined,  that  a  plea  of  setroff, 

pleaoed.  that  plaintiff  was  indebted  to  the  defendant  at  the  time  of 

the  plea  pleaded,  is  bad ;  for  it  should  state  that  he  was 
indebted  at  the  commencement  of  the  action ;  and  Bulr 
far,  Justice,  said,  that  on  looking  into  the  case  of  Reynolds 
v.  Beerling,  he  found  it  could  not  be  supported. 

£V*£|t,fl"  Jt  is  no  obJection  to  a  Ple*  of  set-off,  &**  the  defend- 

seJolf  that  ^aD*  bas  brought  an  action  against  the  plaintiff,  for  the 

defendant  has  same  sum,  in  which  the  plaintiff  has  paid  the  amount  of 

brought  an  the  demand  into  court.  Evans  v.  Prosser,  3  7'.  R.  186* 

tame  sum.  Where  a  partner  or  executor  brings  an  action  in  hi* 

Partner  or  own  right,  for  money  received  after  the  death  of  the  other 
executor.         partner  or  testator,  the  defendant  i*ay  set  off  whatever 

was  due  to  him  from  the  plaintiff.    Smith  v.  Barrow, 

2  Term  Rep.  476. 

Where  the  If  two  agree  to  perform  certain  work  in  a  limited  time, 

debt  is  not  or  to  pay  a  stipulated  weekly  sum  for  such  time  after- 
penalty  war<fc  as  it  should  remain  unfinished,  and  a  bond  is  pie- 
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pared  in  the  name  of  both,  but  is  executed  by  one  only, 
with  condition  for  the  due  performance  of  the  work,  or 
the  payment  of  the  weekly  sum,  and  the  work  is  not 
finished  in  the  time;  such  weekly  payments  are  not  by 
way  of  penalty,  but  in  the  nature  of  weekly  damages, 
and  may  be  set-off  by  the  obligee  in  an  action  brought 
against  him  by  the  obligor  who  executed.  Fletcher  v. 
Dyche,  2  Term  Rep.  82. 

In  debt  upon  an  annuity-bond,  the  defendant,  after  Money  lent 
oyer,  pleaded  a  set-off  for  5001.  for  money  lent  exceeding  Sftodefiton" 
the  yearly  sum  incurred  for  the  annuity,  and  offered  to  annuity-bond, 
set  off  as  much,  Ac.  and  on  demurrer,  the  plea  was  hol- 
den  good.     Collins  v.  Collins,  1  Burr.  820. 

If  an  action  is  brought  by  or  against  a  trustee,  a  set-off  Trustee, 
may  be  made  of  money  due  to  or  from  the  cestui  que  trust. 
1  Term  Rep*  622.   Winch  v.  Keeley.  7  T.  R.  359. 

A  debt  barred  by  statute  of  limitations  cannot  be  set-  A  debt  barred 
off;  if  pleaded,  the  plaintiff  may  reply  the  statute;  if  it  is  |?  ^uteaf 
given  in  evidence,  plaintiff  may  object  to  it.     Bull.  176.  cannot  be^set- 
Str.  J271.  Remington  v.  Stephens.  off 

A  defendant  may,  after  pleading  the  general  issue,  May  after 
move  to  withdraw  it,  and  plead  a-new  with  a  set-off.  Str.  fr? of  *enev 
1267.  Blackburn  v.  Matthias,  1  Term  Rep.  693.  to  SrTw 

A  broker  with  a  commission  del  credere,  cannot  prove  ajoe^m 
under  a  notice  of  set-off,  a  loss  upon  a  policy  happening  ^  broker  with 
before  a  bankruptcy,  in  an  action  by  the  assignees  of  the  commission 
bankrupt  for  premiums  upon   policies  underwritten  by  del  credere, 
him,  and  for  which  he  had  debited  the  broker ;  but  such  cannot  prove  . 
a  loss  may  be  set-off  under  the  general  issue.     Grove  v.  a  k.M  "^ff 
Dubois,  I  Term  Rep.  1 1£.  Fide  28th  sect,  of  5  Geo.  2.  ^lceottct- 
c.  30.    See  285.  Ibid. 

A  judgment  can  be  pleaded  by  way  of  set-off  though  Error  depend* 
a  writ  of  error  be  pending  thereon.     Evans  v.  Prosser,  ing* 
S  Term  Rep.  187.    Reynolds  v.  Beerling,  ib.  n.  a. 

This  court  permitted  three  defendants  to  set-off  a  judg-  Three  defen- 
ment,  recovered  by  them  against  the  plaintiff,  against  a  ^lt8.t2  8et" 
judgment  obtained  by  the  plaintiff  against  them  jointly  ^^^ 
(subject  to  the  attorney's  lien)  though  the  plaintiff  had  them  against 
also  a  separate  demand  on  one  of  the  defendants.  Glaister  plaintiff: 
v.  Hewer,  8  Term  Rep.  69. 

If  a  factor  who  sells  under  a  del  credere  commission,  If  factor  unde 
sell  goods  as  his  own,  and  the  buyer  knows  nothing  of  the  adel  credere 

2£  commission 

sell  goods  as 
his  own. 
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security. 


principal,  the  buyer  may  set-off  any  demand  be  may 
have  on  the  factor  against  the  demand  for  the  gootu 
made  by  the  principal.  George  v.  Clegett,  7  Term  Rep* 
359. 

Prisoner  dis-  Where  a  prisoner  in  execution  is  discharged  by  the  con- 
cbar^edj  fresh  g^  0f  jj js  creditor,  upon  giving  a  fresh  security  to  satisfy 
m*"n  the  judgment,  and  that  security  is  afterwards  defeated  on 

account  of  a  mere  informality,  the  judgment  is  satisfied, 
and  cannot  be  set-off  against  any  demand  of  the  prisoner. 
1  Term  Rep.  657.  Jaques  v.  Withy. 

Uncertain  To   an  action  of  covenant  for  rent,  the  defendant  can- 

damages  can-  not  set-off  any  uncertain  damages  that  he  may  be  entit- 
not  be  set-off.  je(j  to  recover  against  the  landlord,  or  any  of  the  cove- 
nants in  the  lease.     Weigatt  v.  Waters,  &  Term  Rep.  488. 


Cost*  in  case 
plaintiff  does 
not  recover 
40s.  where  the 
original  de- 
mand is  re- 
duced under 
that  sum  by 
set-off. 


Doug.  448. 


Where  the  plaintiff's  original  demand  was  43s.  and  a 
set-off  of  4s.  reducing  it  to  39s.  for  which  the  plaintiff 
had  a  verdict :  court  held,  on  a  motion  for  a  suggestion 
on  the  court  of  conscience  act,  that  there  is  a  difference 
between  the  case  of  mutual  debts  subsisting  where  the 
plaintiffs  demand  is  more  than  40s.  the  defendant's  de- 
mand reducing  it  to  a  less  sum;  and  the  case  where  (be 
plaintiff's  original  demand  was  more-  than  40s.  and  the 
defendant,  before  the  commencement  of  the  action, 
hath  by  payment  in  part,  reduced  it  to  less  than  40s.  In 
the  first  case,  the  plaintiff  must  sue  here,  or  lose  part  of 
his  demand,  because  he  does  not  know  whether  the  defen- 
dant can  or  will  set-off.  any  demand  against  him ;  but  in 
the  latter  case,  the  plaintiff  well  knowing  that  he  hath 
been  paid  such  part  of  his  original  demand  as  reduces  it  to 
less  than  40s.  hath  no  right  to  come  to  this  court  and  de- 
mand more  than  40s.  but  must  go*  to  the  county  court 
In  the  first  case  mutual  debts  are  at  the  commencement 
of  the  action ;  in  the  latter  case  not :  for  payment  of 
part  by  the  defendant  to  the  plaintiff  himself,  is  not  a 
debt  owing  by  the  plaintiff  to  the  defendant,  but  a  dis- 
charge of  the  plaintiffs  demand  pro  tanto.  No  set-off  is 
used  or  is  necessary  in  such  case,  but  payment  of  part 
is  proved  under  a  non  assumpsit.  Rule  discharged. 
Gross  v.  Fisher,  3  Wile.  48.  1  Sir.  1191.  1  Wils.  19. 
But  if  verdict  be  for  less  than  40s.  without  a  set-off,  if  he 
live  within  the  jurisdiction  of  the  court  of  conscience 
with  the  plaintiff,  he  may  pray  a  suggestion  and  have 
posts.    2  Wils.  68. 
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Where  a  broker  effected  policies  of  assurance  in  the  A  broker  can- 
name   of  his  principal  upon  aJrfeZ  credere  commission  ;  not  8et"??\ 
held  that  he  could  not  set   off  losses  which  happened  on  hJJThappi 
those  policies  in  an  action  by  the  under- writer  to  recover  ed  on  policies, 
premiums  ;   although  the  losses  claimed  were  total,  and  though  the 
the  broker  had  accounted  for  them  with  his  principal.  '0S8»  w*** 
Cumming  v.  Forester  and  others.  Mauls  and  Selw.  494.  E^erj£d 
See  also  Koster  and  others,  Assignees  of  Swan,  (bank-  counted  for 
rupf)  v.  Eason,  2  Maule  and  Selw.  1 12.  them. 

A  plea  of  set-off,  for  money  due  on  a  recognizance,  When  a  plea 
and  also  for  money  due  upon  promises  pleaded  to  an  ac-  ^8et"°^1lnay 
tion,  of  debt  on  bond,  as  if  to  an  action  of  assumpsit,  was  num^         a 
bolden  to  be  a  nullity,  and  plaintiff  might  sign  judgment. 
Penfold  v.  Hawkins,    2  Maule  and  Selw.  606.    Blewitt  . 
v.  Marsden,  10  East,  237. 

In  affidavit  for  goods  sold  and  delivered,  defendant  Defendant 
may  set-off  money  due  upon  plaintiff's  acceptance,  of  "J**  ^°ff 
which   defendant  has  become  holder,    since  the    sale,  ^tL^e!  *^ 
and  before  the   delivery  of  the  goods,  though  he  has 
agreed  to  give  plaintiff  ready  money  for  them.    Corn- 
forth  v.  Rivett,  2  Maule  and  Selw.  510. 

The  defendant  cannot  plead  by  way  of  set-off  a  bond  Defendant 
debt  of  the  plaintiff  assigned  to  the  defendant  by  ano-  caI!,10i8ft^flV 

4L         A         ,r  j   r  u  •*  -r  •      n     a  bond  debt  of 

ther,   to  whom,   and  for  whose  use   it   was  originally  piaintiffto 

given.     Blake  v.  Tinkler,  16  East,S6.  which  he  is 

only  asngnee. 

OF  NOTICES  TO   ASSIGNEES,   &C. 

Of  Notices  to  Assignees  of  the  Defendants  Intention  to 
dispute  the  petitioning  Creditor's  Debt,Trading,  or 
Act  of  Bankruptcy. 

»  ■ 

Besides  the  notice  of  set-off,  it  is  necessary  in  actions 
brought  by  or  against  the  assignees  of  a  bankrupt,  for 
the  otjier  party  to  g^ve  a  notice  in  writing,  of  his  inten- 
tion to  dispute  the  petitioning  debt,  trading,  or  act  of 
bankruptcy,  it  being  enacted  by  the  stat  49  Geo.  3, 
c,  12L  s.  10.  that  "  in  any  action  brought,  by  or  against 
**  any  assignee  pf  a  bankrupt,  the  commission  of 
"  bankruptcy,  and  the  proceedings  of  the  commissioners 
"  under  the  same,  shall  be  evidence  to  be  received  of  * 
"  the  petitioning  creditor's  debt,  and  of  the  trading  and 
44  bankruptcy  of  such  bankrupt,  unless  the  other  party 
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"  in  such   action,   shall,  if  defendant,  at  or  before  ik 

"  time  of  his  pleading  to  such  action,  and  if  plaintiff, 
before  issue  joined  in  such  action,  give  notice  to  such 
assignee  that  he  intends  to  dispute  such  matters,  or 
any  of  them;  and  where  such  notice  shall  have  been 
given,   if  such  assignee  shall  at  the  trial,  prove  the 

"  matter  so  disputed,  or  the  other  party  shall  at  the 
trial,  prove  the  matter  so  disputed,  or  other  party 
shall  at  the  trial,  admit  the  same;  the  judge  before 

"  whom  the  cause  shall  be  tried,  shall  if  he  see  fit 
grant  a  certificate,  that  such  proof,  or  admission, 
was  made  at  such  trial,  and  such  assignee  shall  be 
entitled  to  the  costs  to  be  taxed  by  the  proper  offi- 
cer,    occasioned    by  such  notice ;  and    such  costs, 

"  in  case  the  assignee  shall  obtain  a  verdict,  shall  be 
set-off,  or  deducted  from  the  costs  which  such  other 
party  would  otherwise  be  entitled  to  receive  from 
such  assignee." 

Notice  must  A  notice,  by  the  plaintiff  of  his  intention  to  dispute 
be  given  by  the  act  of  bankruptcy,  served  at  the  time  the  issue  is 
plaintiff  Wore  delivered,  with  notice  of  trial  at  the  back  of  it,  is  not 
issue  joined.  gufficient:  it  must  be  delivered  before  issue  joined. 
4  Campb.  207. 

The  notice  is       The  notice  given  by  a  defendant,    under  the  above 

sMei^Mpart  act>  is  not  to  ^  considered  as  part  of  his  regular  evi- 
of  the  regular  deace  in  the  cause,  but  may  be  proved  at  the  beginning 
evidence.         of  the  trial,    and   immediately   puts  the   plaintiff  upon 

strict  proof  of  the  trading,  petitioning  creditor's  debt, 

or  act  of  bankruptcy.    2  Campb.  324. 

given.     **  If  no  notice  be  given,  that  the  validity  of  the  commis- 

sion is  meant  to  be  disputed,  the  petitioning  credi- 
tor's debt  is  held  to  be  proved  by  the  deposition  of  the 
petitioning  creditor  himself  before  the  commissioners. 
2  Campb.  493. 

If  defendant  A  defendant  in  an  action,  by  the  assignees  of  a  bank- 
r^g1  rupt,  pleads  the  general  issue,  without  giving  notice  of 
notice,  he  can-  *"8  intention  to  dispute  the  bankruptcy,  but  before 
not  after-  the  time  for  pleading  expires,  delivers  the  general 
wards  deliver  issue  again  with  notice,  such  notice  is  insufficient, 
another  plea  The  defendant  in  such  case  ought  to  move  for  leave  to 
with  notice,  withdraw  his  plea.  Poole,  assignee  of  Lukin,  a  bank- 
rupt v.  Bell9  and  another  Sheriffs  of  London,  1  Start 
N.  P.  Rep.  328. 

If  no  notice         In  an  action    of  trespass,  brought  by  a    bankrupt 
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against  hi*  assignees,   to  try  the  validity  of  the  com-  ;8  given,  it  is  ; 
mission,    although   they  are  not  named  assignees,    on  prima  facie 
{he  record,   if  the   plaintiff  do  not   give    any   notice  evidence  of 
under  the  above  act,  the  commission,    and  proceedings  tradmfi>* 
under  it  are,  prima  facte,  evidence  to  prove  the  trading, 
petitioning    creditor's   debt   and    act    of    bankruptcy. 
3  Campb.  251.    4  Campb.   207.    though    the  plaintiff 
may,  notwithstanding,  call  witnesses  to  contradict  the 
depositions  respecting  them.    3  Campb.  424. 

Though  the  defendant  has  not  given  notice  that  he  j?^^^"', 

intends  to  dispute  the  proceedings  under  the  commission ,    .^  not£e 

he  may  nevertheless  give  evidence  to  disprove  the  act  of  0f  disputing, 

bankruptcy.   Mitts,  assignee  of  E.  Chambers  and  others  &c.  yet  he 

bankrupts,  v.  Bennett,  8  Maule  and  Selw.  &56.  may  give  evi- 

dence to  dis- 

In  the  King's  Bench.  wove  the  act 

*     n         *  S*    t%       •  •  «.        *  ^    of  bankruptcy. 

A.  B.  and  C.  D.  suing  as  assignees,  Ac.  of  E. 

F.  a  Bankrupt  Plaintiffs, 

and 

E.  H.  Defendants. 

Take  notice,  that  the  defendant  intends  to  dispute  Form  of  no- 
the  petitioning  creditor's  debt,  trading  and  bankruptcy  ticeofdefen- 
ot  the    above-named    E.  F.  on  the  trial  of  this  cause.  dant'»  inten- 

x  ours,-  tioning  credi- 

L.  M.  Defendant's  attorney,  &c.      tor's  debt,  &c. 

To  A.  B.  and  C.  D.  the  above  named  plaintiffs,  and  to 
Mr.  J.  K.  their  attorney,  <fcc. 

OP  PAYING    MONET  INTO  COURT. 

This  practice  was  introduced  for  the  sake  of  giving  a  Why  intro* 
party  (who  never  had  it  in  his  power  to  make  a  ten-  duced. 
der,  or  neglected  to  make  one)  an  opportunity  of  satis- 
fying the  debt  for  which  the  action  had  been  commenced, 
and  likewise  to  deliver  him  from  the  necessity  of  proving 
the  tender,  if  he  had  made  one.  1  Ld.  Ray.  255. 

And  it  is  allowed  in  cases  where  an  action  is  brought  When  allow- 
upon  contract,  for  the  recovery  of  a  debt,  which  is  either  ei 
certain  or  capable  of  being  ascertained  by  mere  compu- 
tation, without  leaving  any  sort  of  discretion  to  be  exer- 
cised by  the  jury,  it  is  right  and  reasonable  to  admit  the 
defendant  to  pay  the  money  into  court,  and  have  so 
much  of  the  plaintiff's  demand  upon  him  struck  out  of 
the  declaration ;  and  that  if  the  plaintiff  will  not  accept 
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it,  he  shall  proceed  at  his  peril.     Hallet  v.  East- India 
Co.  2  Burr.  1120.  Lord  Mansfield. 

When  the  dispute  between  the  parties  is  not  whether 
any,  but  what  sum  of  money  is  due  to  the  plaintiff,  it  if 
necessary  that  so  much  as  is  acknowledged  by  the  de- 
fendant, be  brought  into  court ;  that  is,  paid  into  the 
hands  of  the  proper  officer  for  the  use  of  the  plaintiff, 
who  may  at  any  time,  either  before  or  after  trial,  though 
nonsuited,  receive  the  same,  the  defendant  having  con- 
fessed so  much  to  be  due. 

May  take  an  Payment  of  money  into  court,  is  only  an  acknowledg- 
objection  to  ment  that  the  plaintiff  is  entitled  to  recover  the  sum  so 
the  action,  paid,  but  it  does  not  preclude  the  defendant  from  tak- 
beprndhito**  in&  any  objection  to  the  action  beyond  that  s*um;  (hough 
court  unless  such  sum  were  paid,    such  objection   would' be  a 

bar  to  the  plaintiffs  action.     Cox  and  another  v.  Parry, 

1  Term  Hep.  464. 

Payment  of  jn  a  8pecial  count  on  a  policy  of  insurance,  the  risk 

poUcyUof  in-  was  8**ted  to  continue  until  the  ship  was  unloaded,  and 
suranpe  gene*  there  were  common  counts.  It  was  held  that  the  pr+ 
rally,  is  an  ad-  mium  having  been  paid  into  court,  generally ;  was  an 
mission  of  the  admission  of  the  contract  stated  in  the  special  count,  and 

ednK1£  that  tt  was  not  comPetent  to  &e  defendant  to  shew  that 
«al  count.        the  policy  by   which  the  risk  was  originally  made  to 

cease  after  the  .ship  had  moored  -twenty-four  hours  in 
safetv,  was  altered  by  the  broker  without  the  defen- 
dants knowledge.  9  East,  325.  Andrews  v.  Pals- 
grave. 

May  be  paid  Butter,  J.  Where  the  defendant  is  entitled  to  pay  mo- 
into  court  be-  ne7  iB*°  court,  it  is  a  matter  of  course  before  plea  plead- 
fore  plea,  and  ed,  1  Wile.  157.  and  now,  even  after  plea,  it  isper- 
^uw**.  petually  done  by  obtaining  a  judge's  order  for  that  por- 
judgesonicr.  p0ge#     No  inconvenience  ensues  to  either  party  from  this 

practice,  because,  if  an  eXpence  has  been  incurred,  that 
is  ordered  to  be  paid  at  the  time  of  obtaining  the  rule. 
And  this  tends  to  the  furtherance  of  justice  ;  for  if  the 
defendant  pays  into  court  what  is  really  due,  the  plaintiff 
ought  in  justice  to  really  take  it  That  is  the  case  in 
general.     Griffiths  v.  Williams,  1  Term  Hep.  710. 

In  what  ao-         In  actions  on  the  case  upon   indebitatus  assumpsit, 

™y8bT^  whf%V;V^9tta^mWlC7^  Sir.  516.;  debtfor 
Into  court       r*nt »   *  baUc'  596-  5    covenant  for  non-payment  of  rent, 

Barnes,  198,;  but  not  for  repairing,  &alk.  596.  covenant 
in  a  certain  sum,  as  1  IK  for  not  dressing  corn,  2  Borne* 
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289.;  51.  for  advanced  rent  for  ploughing  meadow  ground, 
2  Black.  Rep.  831 ;  to  find  diet  and  lodging  or  pay  101, 
8  Mod.  805. ;  replevin,  where  defendant  avows  for  rent  in 
arrear,  Salic.  596. ;  ejectment  for  rent,  stat.  4  Geo.  2. 
c.  28. ;  non-payment  of  mortgage-money,  Str.  418. ;  upon 
a  charter-party  of  affreightment,  where  the  breaches  are 
only  for  freight  and  demurrage,  2  Burr.  1120.  Trover  Trover, 
for  goods  not  being  ponderous,  the  plaintiff  has  been  or- 
dered to  shew  cause  why  he  should  not  accept  them, 
Barnes,  200. ;  trover  for  money,  1  Str.  142.  So  in  trover 
for  a  specific  chattel,  of  an  ascertained  quantity  and  qua- 
lity, and  unattended  with  any  circumstances  that  can 
enhance  the  damage  above  its  real  value,  but  that  its  real 
and  ascertained  value  must  be  the  sole  measure  of  the  -  •  -  - 
damages,  8  Burr.  1368.  Fisher  v.  Prince.  Barnes928l. 
Debt  for  51.  for  killing  a  hare,  Str.  1217. ;  for  penalties 
on  the  game  laws,  being  an  action  popular,  2  Black. 
1052.;  upon  a  policy  of  assurance,  stat.  19  Geo.  2.  c.  37. 
s.  7. ;  may  be  brought  into  court  upon  the  common  rule 
of  course,  and  also  at  the  suit  of  an  executor,  Str.  196: 
But  in  covenant  upon  a  charter-party,  where  the  breach  When  court' 
is  not  for  payment  of  money,  and  trover,  and  debt  for  a  ™«t  be  spe-» 
penalty,  the  court  must  be  specially  moved  upon  an  affi-  aaUy  moved, 
davit  of  the  facts ;  but  the  statute  24  Geo.  2.  c.  44.  (a)  in 
actions  against  justices  of  peace,  and  against  officers  of 
excise  and  custom*,  23  Geo.  3.  c.  70.  s.  33.  24  Geo,  3. 
Sect.  2.  c.  47.  s.  35.  allows  money  to  be  brought  into; 
Cotirt  where  they  have  neglected  to  make  a  tender  of 
amends  before  action  brought,  or  shall  have  tendered 
insufficient  amends,  (b) 

« 

Where  an  action  of  covenant  is  brought  on  a  lease  for  When  a  spe- 
oon-payment  of  rent,  and  not  repairing,   the  court  will  ?**  ht^iSfy 
make  a  rule,   that  upon  payment  of  what  should  appear      ° 
to  be  due  for  renty  the  proceedings  as  to  that  should  be 
staid  ;  and  as  to  the  o/Aer  breaches,  that  the  plaintiff  may 
proceed  as  he  shall  think  fit.  1  Wils.  75.  Anon.  2  Salk. 
596.     Also  2  BL  B.  857.     This  is  a  special  rule. 

In  an  action  on  a  policy  of  insurance — There  were  If  the  defen- 
dant pay  mo- 
— : tneyinto  court 

(a)  This  seems  to  be  the  first  statute  which  allows  mo- 
ney to  be  brought  into  court,  in  an  action  for  general 
damages. 

,  (6)  See  also  the  stat.  13  Geo.  3.  c.  78.  s.  79.  &  13  Ceo'. 
3.  c.  84.  *.  8 1 . ,  as  to  bringing  money  into  court  by  person* 
acting  under  the  general  highway  and  turnpike  acts. 


\ 
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upon  some  of  several  counts.  The  defendant  paid  money  into  court  on 


the  counts 
only,  and 
plamtuTtakes 
it  out,  he  is 
only  entitled 
to  costs  of 
those  counts. 


The  defendant 
is  bound  if  he 
pay  the  mo- 
sey. 

Debt  for  rent 


8omey  which  plaintiff  took  out.  And  the  master  taxed 
costs  on  those  counts.  Motion  to  review  the  taxation, 
and  allow  costs  on  all  the  counts :  Lord  Kenyan,  When  a 
defendant  pays  money  into  court  on  some  of  the  counts 
only,  it  is  saying,  in  other  terms,  that  he  admits  that  the 
plaintiff  has  cause  of  aotion  against  him  to  a  certain 
extent,  but  that  be  means  to  defend  himself  against  the 
charges  contained  in  the  other  counts,  and  the  plaintiff, 
by  taking  the  money  out  of  the  court,  precludes  himself 
from  all  right  to  the  other  counts.  Rule  refused.  Baillie 
v.  Cazalet,  4  Term  Rep.  579.  9  East,  79.  Godsall  y. 
Baldero.  See  8  B.  <fe  P.  556* 

The  only  case  where  the  party  shall  be  bound  by  the 
payment  of  money,  though  by  mistake,  is  where  it  is 
paid  into  court,  under  a  rule  of  court.  2  Term  Rep.  645. 
Malcolm  v.  Fullarton. 
_  Formerly  this  court  refused,  in  debt,  for  rent,  leave  to 

may"payincH    pay  money  into  court.     Cas.  Temp,  ffard.  173.    But 
neyinto  court,  there  is  a  distinction  between   those  actions  of  debt, 
but  not  in  debt  wherein  the  plaintiff  cannot  recover  less  than  the  sum 
^jj^j0111'       demanded,  as  on  a  record,  specialty,  or  statute,  giving  » 
2rtutey  °r      sum  certain  by  way  of  penalty,  8  Mod.  41.    Cro.  Jac* 
128.  498.  629.  and  those  actions  wherein  the  plaintiff 
may  recover  less,  as  in  debt  for  rent,  5  Mod.  212.  or  on 
a  simple  contract,  1  H.  Blaek.  Rep.  549.  In  the  former, 
the  defendant  cannot  bring  money  into  court,  2  Str.  890. 
though  he  may  move  to  stay  the  proceedings  on  payment 
of  the  whole  debt  and  costs;  but  in  the  latter,  the  de- 
fendant has  been  allowed  to  bring  money  into  court, 
1  Vent.  356.  Salk.  596.  because  the  plaintiff  does  not 
recover  according  to  his  demand,  but  according  to  the 
verdict  of  the  jury. 

Formerly  the  defendant,  in  an  action  of  debt  upon 
bond,  who  had  obtained  the  common  rule,  must  have 
brought  the  whole  penalty  into  court;  but  now  this 
hardship  is  remedied  by  stat.  4  Ann.  c.  16.  9. 13.  wherebr 
it  is  enacted,  "  That  if  pending  an  action  upon  a  bona, 
"  with  condition  to  be  void  upon  payment  of  a  less  sum, 
"  the  defendant  shall  bring  into*court  all  the  principal 
"  monev,  and  interest  due,  and  costs;  the  said  money 
"  shall  be  taken  to  be  a  full  satisfaction  of  the  said  bond, 
"  and  shall  discharge  the  defendant."  (a) 

(a)  Pef  Cur.  Till  bail  put  in,  one  is  not  in  a  condition 
to  movtf  tcr  bring  in  principal,  interest,  and  costs.  7  Mod. 
140. 


Upon  bond, 
money  may 
be  paid  into 
court 
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This  act  of  parliament  reforms  in  gome  instances  an  Construction 
-erroneous  course  of  proceeding  in  the  courts  of  law  and  of  the  act. 
equity,  which  ought  never  to  have  prevailed,  and  which 
the  courts  themselves  might  and  ought  to  have  re- 
medied, but  did  not.  Therefore  it  should  not  only  have 
the  most  liberal  construction,  but  the  courts  ought  to 
exercise  their  own  authority,  to  extend  the  spirit  and 
reason  of  this  parliamentary  interposition, "  for  the  easier, 
*'  speedier,  and  better  advancement  of  justice"  to  cases 
not  mentioned  in  the  act.  This  act  meant,  that  in  cases 
of  penalties  by  way  of  security,  the  clear  final  justice  of 
the  case  should  be  attained  in  courts  of  law.  3  Burr. 
1373.    Bonafous  v.  Rybot. 

The  condition  of  a  bond  was  to  pay  401.  by  51.  per  Court  gave 
annum.  An  action  was  brought,  and  on  motion  the  court  W***!  t°  W 
gave  liberty  to  bring  into  court  the  arrears  on  payment  juj^noit  C 
of  costs.  2  Str.  814.  Bridges  v.  Williamson.  And  it  has  storing  as  a 
since  been  held,  that  paying  all  past  instalments  with  in-  security. 
terest  and  costs  is  sufficient;  and  money  not  yet  due  was 
ordered  to  be  paid  to  the  party  who  brought  it  in.     Str. 
957.  Darby  v.  Wilkinson.   And  the  court  held,  that  it  is 
but  reasonable  they  should  take  care  not  to  prejudice  the 
plaintiff,  who  will  have  a  legal  advantage  by  signing 
judgment;  therefore  ordered  him  to  sign  his  judgment, 
but  not  to  take  out  execution,  until  the  payments  became 
due.     Str.  958.  S.  C. 

In  actions  for  general  damages,  as  upon  a  contract,  tort,  jn  what  ac- 
or  trespass,  as  a  tender  cannot  be  pleaded,  so  the  de-  tions  money 
fendant  is  not  allowed  to  pay  money  into  court.     As  in  cannot  be  paid 
actions  on  the  case  for  immoderately  driving  a  hired  chaise,  mt0  court 
and  for  consequential  damages,  Str.  767. ;  trespass  for  the 
mesne  profits  in  ejectment,1 2  Wils.  115.;  for  dilapidations, 
Str.  906.  8  Term  Rep.  47.';  debt  upon  a  bond  to  a  sheriff 
conditioned  for  the  good  behaviour  of  his  bailiff;  and, 
inter  alia,  for  paying  money  collected  for  the  sheriff's 
ease;  upon  a  bond  for  the  performance  of  a  collateral 
agreement;  upon  a  counter  bond;  trespass  for  taking 
goods ;  replevin,  where  it  is  not.  for  rent,  for  injuring 
common  by  burning  turf,  in  account,  money  cannot  be 
brought  into  court 

The  court  refused  to  grant  a  rule  to  permit  the  defend-  Court  will  not 
ant  to  pay  into  court  the  debt  and  costs  up  to  a  certain  8™*  a  rule 
day  after  the  action  brought,  (thereby  excluding  the  costs  j°r  ^mdaxit 
of  the  declaration  delivered,)  upon  die  ground  of  an  offer  in^owTun 
to  pay  the  debt  and  costs  up  to  that  period,  without  hav-  to  a  certain 
nag  made  a  tender  before  actioD,  or  obtaining  the  common  day. 
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Assumpsit 

againit  a 
carrier. 


Trespass  for 
seizing  goods. 


Demand  for 
unliquidated 
damages. 


Maybe 
brought  into 
court  in  debt 
for  an  annui- 
ty ;  but  not  if 
there  be  an 
agreement  to 

I  my  absolute- 
j  at  a  day 
certain. 


False  return. 


Dilapidations. 

The  court  will 
order  satisfac- 
tion to  be  en* 
tered  on  the 
record  in  an 
action  on  a 
bond  of  in- 
demnity on 
the  defen- 


rule,  for  staying  proceedings  on  payment  of  the  debt  and 
costs,  up  to  the  time  of  the  application.  IS  East  561. 
Bunnester  v.  Hilch. 

Assumpsit  against  a  carrier,  for  delivering  goods,  the 
defendant  having  advertised  that  he  would  not  be  an- 
swerable for  any  goods  beyond  the  value  of  201.  unless 
they  were  entered  and  paid  for  accordingly ;  the  court 
allowed  him  to  bring  the  money  into  court.  Hutson  y. 
Bolton,  E.  22  Geo.  8.  1  H.  Bla.  299  in  notis. 

So  in  trespass  for  seizing  of  goods,  on  the  defendant's 
restoring  them,  or  paying  the  full  value  with  costs,  court 
will  stay  the  proceedings.  7  Term  Rep.  53.  Pickering 
v.  Trustee  %  an. 

Payment  of  money  into  court,  where  the  demand  is 
for  unliquidated  damages  by  a  judge's  order  after  plea,  is 
irregular;  but  if  the  plaintiff  take  the  money  out,  be 
waives  the  irregularity,  and  cannot  afterwards  have  a  ver- 
dict, unless  he  recovers  more  than  the  sum  paid  in.  This 
was  an  action  for  negligence.  Gfriffithsv.  Williams,  1  Term 
Rep.  710. 

Money  may  be  brought  into  court  in  debt  for  an  an- 
nuity, 3  Burr.  1373. ;  but  where  a  bond  is  given  for  a 
gross  sum,  absolutely  at  a  day  certain,  viz.  April  1750, 
and  an  agreement  in  January,  1758,  was  entered  into,  that 
the  money  should  be  payable  by  instalments,  with  pro- 
viso that  the  sums  agreed  to  be  taken  by  instalments 
should  be  punctually  and  regularly  paid  by  defendant,  at 
and  upon  the  very  days  specified  in  the  defeasance  for 
making  the  respective  payments,  otherwise  to  be  void ; 
yet  where  defendant  made  two  payments  good,  and 
neglected  one,  the  court  would  not  allow  him  to  bring 
that  sum  and  costs  into  court.  3  Burr.  1370.  Bonqfous 
v.  Rybot. 

Court  refused  money  to  be  paid  into  court,  in  an  fic- 
tion for  a  false  return  of  a  fi.  fa.  7  Term  Rep.  335. 
Bowles  v.  Fuller. 

So  in  an  actiofi  for  dilapidations.  Salt  v.  Salt,  8  Term 
Rep.  47. 

Action  on  bond  to  indemnify  the  parish  officers  of 
Ripley  against  any  expence  that  they  might  be  put  to  by 
the  expected  birth  of  a  bastard  child  of  J.  Shaw,  (by  de- 
fendant and  others  the  parish  officers  of  Ashby  de  to 
Zouch,)  a  parishioner  of  Ashby  de  la  Zouch,  but  then  re- 
sident in  Ripley.  Rule  why  on  payment  of  401.  the  pe-* 
nalty  of  the  bond,  together  with  the.  eosts,  satisfaction 
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should  not  be  entered  on  record.  Lord  Lonsdale  and  Want's  paying 
others  v.  Churchy  2  Term  Rep.  388.  was  cited  against  the  the  penalty 
rule,  where  it  was  held,  that  in  an  action  on  a  bond,  da-  ^^^^L 
mages  may  be  recovered  beyond  the  amount  of  the  pe-  ™^  action 
nalty.  Lord  Kenyan :  I  cannot  accede  to  the  doctrine  in 
the  case  cited:  according  to  that,  an  obligor,  who  be* 
came  bound  in  a  penalty  of  lOOOl^conditioned  to  indem- 
nify the  obligee,  may  be  called  upon  to  pay  10,0001.  or 
any  other  larger  sum  however  enormous.  Suppose  the 
plaintiff  proceeds  in  this  action,  and  no  defence  is  made 
to  it,  the  judgment  would  be  for  the  penalty  of  the  bond, 
and  Is.  nominal  damages  for  the  detention  of  the  'debt. 
But  here  the  defendant  is  willing  to  pay  the  whole  penal- 
ty and  costs  of  the  action,  and  the  plaintiff  is  not  entitled 
to  more.  In  actions  on  bonds,  on  any  penal  sums  for 
performance  of  covenants,  Ac.  the  act  of  parliament  8& 
9  W.  S.  c.  11.9.  8.  expressly  says,  that  there  phall  be  judg- 
ment for  the  penalty ;  and  that  the  judgment  shall  stand 
as  a  security  for  further  breaches ;  but  the  obligor  is  not 
answerable  in  the  whole  beyond  the  amount  of  the  penal- 
ty.  Rule  absolute.  Wilde  v.  Clarkson,  6  Term  Sep.  603. 

After  issue  joined,  plaintiff  may  have  the  money  out  of  Costs, 
court,  and  costs  to  the  time  of  paying  in,  he  paying  de- 
fendant the  subsequent  costs.  1  Term  Rep.  629.  WiUes  191. 

By  rule,  6  Jac.  1.  20s.  for  every  1001.  to  be  paid  to  the  fhM  <***'• 
ondary  of  the  chief  clerk  for  keeping  the  money,  iffees" 


under  101.,   two  shillings,  and  so  according  to  that  rate 
for  every  greater  or  lesser  sum. 

If  plaintiff's  attorney  takes  the  money  out  of  court,  he  If  plaintiff  ac- 
must  get  an  office  copy  of  the  rule,  pay  8s.  take  same  to  cePtB  ^ 
Messrs.  Provost  and  Chambre,  who  will  pay  the  money,  maM!^' 
deducting  the  poundage  and  receipt. 

Cur.  gave  leave  to  withdraw  the  general  issue  in  order  May  with- 
to  bring  money  into  court,  and  replead  it,  not  delaying  draw  plea,  and 
the  plaintiff.  Str.  1271.  1267.  Ray.  316.  pay  money. 

In  actions  of  trespass  against  justices  of  the  peace,  &c.  In  actions 
for  acta  done  by  them  exofficio,brmgmg  money  into  court  against  jus- 
seems  to  be  an  admission  of  the  right  of  action.  13  East, t5ces" 
202. 

HOW  TO  PAY  MONEY  INTO  COURT. 

In  order  to  pay  money  into  court  upon  actions,  where  Method  of 
there  can  be  no  doubt  but  that  you  may  pay  the  same  payfa&,noney 
in,  give  instructions  to  counsel   for  that  purpose,  with  mt° COUrt 
lOs.  6d.  indorsing  thereon, "  please  to  move  to  pay  201.  into 
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"  court,"  and  on  bis  signing  it,  take  it  to  Messrs.  Hoares, 
bankers  in  Fleet-street,  who  will  receive  the  money,  and 
give  a  receipt  for  it,  which  take  to  Messrs.  Provost  and 
Chambre,  the  signers  of  the  writs  in  the  King's  Bench  of- 
fice, who  will  give  a  receipt;  take  the  brief  and  receipt 
to  the  clerk  of  the  rules,  Symonds-Inn,  who  will  draw  up 
the  rule,  pay  8s.  serve  copy  on  plaintiff's  attorney,  and  at 
the  same  time,  deliver  plea,  if  general  issue,  or  if  special 
If  plaintiff  ao  file  it;  if  plaintiff  accepts  the  money  in  full  discharge  of 

|£P£^  how    his  suit,  he  is  to  have  costs  taxed,  to  the  time  the  money 

is  paid  into  court,  (a) 
Bank  of  Enp-  By  stat  5g  Qeo  3,  capt  50,  8ect.  7.  It  is  enacted  that 
Gt  Britain  *n  a^  cases  m  which  any  sum  or  sums  of  money  is  or  are 
and  bank  of  '  required,  ordered,  directed,  decreed,  or  adjudged,  to  be 
Ireland  notes  paid  under  or  by  virtue  of  any  rule,  order,  process,  judg- 
in  Ireland,  to  ment,  decree,  or  other  proceeding  of  or  in  any  courtof  law 
**  8°°*  ES["  or  equity,or  other  court  in  any  part  of  the  united  kingdom, 
©OT^fany"  or  by  any  law,  usage,  or  practice  of  any  court  is  or  axe 
court,  or  by  allowed  to  be  paid  for  the  staying  of  proceedings  by  any 
officers  out  of  party  or  parties,  person  or  persons,  to  any  other  party 
any  court,  on  or   parties,  person  or  persons,  or  into  any    court,  or 

ruf  PoTorder.  into  the  hands  of  any  officer  or  officers  of  any  court  at 
'  '  aforesaid,  such  payment  of  such  sum  or  sums  of  money 

as  aforesaid,  in  notes  of  the  governor  and  company  of 
the  Bank  of  England,  if  the  same  shall  be  made  in  Great 
Britain,  or  in  notes  of  the  governor  and  company  of  the 
Bank  of  Ireland,  if  the  same  shall  be  made  in  Ireland,  the 
same  respectively  being  payable  on  demand  to  the  amount 
therein  expressed,  shall  be  deemed  and  taken  to  be  good 
and  sufficient  payments' in  the  law  of  the  sum  or  sums  so 
required,  ordered,  directed,  deemed,  or  adjudged  to  be 
paid ;  and  in  all  cases  in  "which  any  money  shall  be  pay 
able  out  of  any  such  court  or  courts,  or  by  any  officer  or 
officers  thereof,  or  of  any  of  them  in  the  discharge  of  bis 
or  their  duty  as  such  officer  or  officers,  payments  of  the 
sums  so  payable  out  of  such  court  or  courts,  or  by  snch 
officer  or  officers,  in  notes  of  the  governor  and  company 
of  the  Bank  of  England,  if  in  Great  Britain,  or  in  notes 
of  the  governor  and  company  of  the  bank  of  Ireland,  if 
in  Ireland:  (such  notes  respectively  being  payable  onde- 


(a)  In  the  C.  P.  when  the  sum  paid  is  under  51.  it  is  paid 
on  a  side-bar  rule,  which  saves  the  expence  of  a  motion* 
The  poundage  is  only  Id.  in  the  pound. 
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mand  to  the  amount  in  such  notes  expressed)  shall  be 
taken  and  deemed  to  be  good  and  sufficient  payments  in 
the  law. 

And  by  the  9th  sect,  every  person  paying  suc^  notes  into  The  notes  to 
court,  or  into  the  hands  of  the  officer  of  the  court,  shall  if  ^  ^01^i^ 
required  indorse  the  notes  and  specify  the  proceedings,  pLw  them0 
under  which  they  were  paid,  and  make  affidavit  that  they  and  to  be 
believe  them  to  be  genuine;  and  in  case  the  notes  are  for-  verified  by 
ged,  the  person  so  indorsing  them  shall  be  liable  to  pay  affidavit  to  be 
the  amount  to  the  officer  or  to  the  person  who  takes  them  bank  notes' 
0,ut  of  court 

If  Plaintiff  accepts  the  Money. 

If  he  accepts  the  money,  and  does  not  proceed  for  fur-  if  he  accept 
ther  damages,  it  is  now  the  practice  for  him  to  take  an  the  money, 
office  copy  of  the  rule,  pay  4s.  3d.  and  obtain  an  appoint-  how  to  pro- 
ment  from  the  master,  and  serve  same  on  the  defendant's  c 
attorney  to  tax  the  costs;  and  if  after  taxation  the  defen-  »  4  Term  Rep. 
dant  does  not  pay  same,  the  plaintiff*  may  deliver  his  12. 
issue  with  notice  of  trial,  and  proceed  to  obtain  a  verdict, 
and  Is.  damages  will  carry  the  costs  on  producing  an 
office  copy  of  the  rule  of  court,  and  the  master's  allocatur 
for  costs.     If  he  means  to  proceed  for  further  damages, 
he  may  obtain  an  office  copy  of  the  rule,  take  the  money 
out  of  court,  and  then  deliver  the  issue  and  proceed  to  the 
trial. 

Or  he  may  apply  for  it  afterwards,  though  he  be  non-  After  verdict; 
suited,  or  have  a  verdict  against  him.  2  Str.  1027.  2  Term  may  take  it 
Rep.  645.     But  beyond  the  amount  of  the  sum  brought  out# 
in,  bringing  money  into  court  is  no  acknowledgment  of 
the  right  of  action ;  and  therefore  if  plaintiff  proceed  fur- 
ther, it  is  at  his  peril.     If  he  proceed  to  trial  otherwise 
than  for  the  non-payment  of  the  costs,  and  do  not  prove 
more  to  be  due  to  him,  than  the  sum  brought  in,  the  plain- 
tiff on  defendant's  producing  the  rule  shall  be  nonsuited, 
or  have  a  verdict  against  him,  and  pay  costs  to  the  defen- 
dant.   5  Com.  Dig.  20. 

N.  B.  If  the  money  is  to  be  paid  into  court  a  week  if  paid  in  a 
after  the  term  is  ended,  then  a  judge's  order  is  requisite  to  week  after 
authorise  the  clerk  of  the  rules  to  draw  up  the  rule;  but term* 
in  this  case  a  counsel's  hand  is  requisite  to  a  brief  for  that 
purpose,  as  the  order  states,  that  the  clerk  of  the  rules  be 
at  liberty  so  to  do,  on  producing  a  counsel's  hand  for  that 
purpose.    Fee  10s#  6d, 
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The  plaintiff  Ordered,  that  in  case  any  defendant  shall  pay  money 
to  procure  the  into  court  under  the  usual  rule,  and  the  plaintiff  shall  be 
appointment    wil|ing  to  accept  thereof  with  costs;  the  said  plaintiffs 

attorney  do  upon  an  office  copy  of  such  rule,  procure  an 
appointment  from  the  master  to  tax  such  costs,  and 
serve  the  same  on  the  defendant's  attorney ;  and  that  in 
default  thereof,  it  shall  be  considered  that  the  plaintiff 
intends  to  proceed  in  the  action  to  recover  a  larger  sum 
than  that  paid  into  court.  R.  M.  T.  31  Geo.  8. 

If  the  costs  In  assumpsit  the  defendant  brought  81.  into  court  on 

are  not  paid  the  usual  terms  of  paying  costs  to  that  time;  the  plaintiff 
on  bringing  ^q^  ^  out,  and  taxed  his  costs,  and  served  the  defen* 
court7 the°  Want's  attorney ;  and  they  not  being  paid,  went  on  to  trial, 
plaintiff  must  au<l  obtained  a  verdict  for  71.  18s.  The  defendant  insist- 
go  on,  and  ed  that  he  should  have  no  costs  for  his  subsequent  pro- 
cannot  have  ceedings,  since  it  appeared  that  he  was  overpaid ;  but  the 
an  attachment  court  he^  that  as  to  the  costs,  it  was  to  be  considered 

as  if  no  motion  had  been  made,  the  defendant  not  having 
fulfilled  the  terms  of  her  own  rule,  in  which  case  it  is  not 
usual  to  grant  an  attachment;  but  the  plaintiff  goes  on, 
it  being  only  a  conditional  rule,  They  said  they  would 
make  him  allow,  upon  the  execution,  the  81.  he  had 
taken  out  of  the  court,  and  ordered  him  the  postea  to 
tax  his  whole  costs.    Sir.  1220.  Hand  v.  Lady  Dinely. 

In  what  cases  There  may  be  circumstances  arise,  that  money  may  be 
defendant  not  paid  into  court  without  being  subject  to  costs :  as  where  a 
liable  to  pay  plaintiff  kept  out  of  the  way  to  prevent  a  tender,  and 
co,ta>  upon  summons  before  a  judge  to  pay  debt  and  costs,  his 

attorney  pretended  he  had  other  demands,  and  so  refused 
to  name  the  sum,  which  obliged  defendant  to  pay  money 
into  court,  and  apply  to  the  court  that  so  much  of  the 
rule  as  related  to  costs  might  be  discharged,  with  costs 
of  the  application :  the  court  looked  upon  these  proceed- 
ings to  be  oppressive,  and  discharged  the  rule,  but  not 
with  costs  of  the  application.  1  Burr.  678.  Johnson  v. 
Houlditch. 

Auctioneer.  Court  held  that  an  auctioneer  had  acknowledged  him- 

self  liable  to  the  action,  by  paying  money  into  court. 
5  Burr.  2640.  Burrow  v.  Skinner. 

Payment  of  The  payment  of  money  into  court,  is  an  acknowledge 
money  is  an  ment  of  the  right  of  action,  to  the  amount  of  the  sum 
acknowlcdg-  brought  in.  2  Term  Rep.  275.  And  being  an  acknow- 
nfCnV°*  ^ ht  lodgment  en  record,  the  defendant  can  never  recover  it 
ammmTpaid    back>  though  it  afterwards  appear  he  paid  it  wrongfully. 

in. 
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Ibid.  645.  Malcolm  v.  Fullarton.  See  2  B.  &  P.  392.  and  But  not  be- 
my  C  P.  Practice  for  cases  to  this  effect,  317.     But  be-  yond  that 
yond  the  amount  paid,  it  is  no  acknowledgment  of  the  sum# 
right  of  action.  1  Term  Rep.  464.  5  Term  Rep.  575.2  H. 
B.  374. 

next  after —  of  the  Holy  Trinity,  in  the 


57th  year  of  King  Geo.  the  3d. 

A.  B.p  It  is  ordered  that  the  defendant  have  leave  to  The  rule  to 

v.  >  bring  into  court  321.  and  thereupon,  unless  the  pay  money  in- 
C.  D.J  plaintiff  shall  accept  thereof,  with  costs  to  be  tocourt 
taxed  by  Mr.  Le  Blanc ,  in  full  discharge  of  this  suit,  the 
said  321.  shall  be  struck  out  of  the  declaration,  and  paid 
out  of  court  to  the;  plaintiff  or  his  attorney :  and  upon 
the  trial  of  the  issue,  the  plaintiff  shall  not  be  permitted  to 
give  evidence  for  the  said  321.  Upon  the  motion  of  Mr. 

By  the  court,  (a) 

The  meaning  of  this  rule  is,  that  if  the  plaintiffs  do  The  meaning 
not  accept  the  sum  brought  into  court,  the  same  is  to  be  of  the  rule. 
struck  out  of  the  declaration ;  and  the  plaintiffs,  upon 
the  trial,  are  not  admitted  to  give  evidence  for  the  sum 
brought  into  court;  and  if  the  plaintiffs  upon  the  trial, 
do  not  prove  more  due  to  them,  than  the  money  brought 
into  court,  there  must  be  a  verdict  for  the  defendants. 
Hattet  v.  E.  Ind.  Co.  2  Burr,  1 120.  (6) 

The  plaintiffs  are  at  liberty  to  accept  a  sum  brought  Freight  and 
into  court,  in  respect  to  breaches  assigned   for  non-pay-  demurrage. 
ment  of  freight  and  demurrage,  and  to  proceed  as  to  any 
other  breaches  mentioned  in  the  declaration  (excepting 
tboee)  if  they  think  proper.     Hallett  v.  E.  Ind.  Comp. 
2  Burr.  1121. 

The  question  was,  whether,  in  an  action  by  an  execu-  Executor. 
tor,  the  defendant  should  be  allowed  to  bring  money  into 
court.    And  on  consideration  it  was  held  he  might,  and 


Co)  The  Common  Pleas  rule  differs  from  this ;  it  is  so 
framed,  that  you  may  have  an  attachment  for  the  costs, 
Barnes,  283.    A  copy  of  this  rule  is  usually  annexed  to 
the  plea,  or  otherwise  served  on  the  plaintiff's  attorney. 

(fe)  I  have  no  doubt  in  case  enough  has  not  been  paid 
into  court,  the  defendant  may  apply  to  have  a  further 
sum  paid  in,  on  payment  of  costs,     - 
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that  the  effect  of  it  would  be,  not  to  make  the  executor 
pay,  but  only  lose  his  subsequent  costs.  Sir.  796.  Crutch- 
field  v.Scott. 

As  to  costs.  The  plaintiff  is  not   entitled  to  costs  to  the  time  of 

defendant's  paying  money  into  court,  after  the  defen- 
dant has  obtained  judgment,  in  case  of  a  nonsuit 
Crosby  and  another  v.  Olorenshaw,  2  Maule  and  Set*. 
385. 

If  Plaintiff  proceeds  further,  and  accepts  the  Mow 

and  Costs. 

Juror  with-  If  the  defendant  pay  money  into  court,  and  the  plain* 
drawn,not  en-  tiff  proceed  to  trial  when  a  juror  is  withdrawn,  the 
utito ti°  ""f  Plaintiff  is  not  entitled  to  the  costs  up  to  the  time  of 
paying'the0  Payn*ent  of  money  into  court.  For  whenever  a  juror  i* 
money  into  withdrawn,  each  party  must  pay  his  own  costs.  Bute?, 
court.  J.   The  form  of  the  rule  deciaes  this  question ;  for  it 

was  part  of  the  rule,  that  if  the  plaintiff  would  not 
accept  of  the  money  brought  into  court,  with  the  costo> 
&c.  the  said  money  shall  be  struck  out  of  the  declaration; 
then  if  it  be  struck  out,  that  is  not  considered  as  part  of 
the  declaration.  Stodhart  v.  Johnson,  3  Term  Rep.  6PI> 
See  2  H.  Black.  375. 

If  there  are  ^    declaration  was  filed  of  Easter  term  ;    plea  and 

further  pro-  money  paid  into  court  same  term.     Issue  delivered  in 

ceedings  after  Trinity  term,    with  notice  of   trial  for    the  6th   Jufyf 

payment  of  which  was  countermanded    the  3d.    Application  was 

c^urtyind  made  to  the  defendant's    attorney  for  the   amount  of 

pSmtiffwish-  costs>  down  to  the  time  of  paying  the  money  into  court; 

es  not  to  go  with    an    offer   to    allow    the    subsequent   costs,   and 

on,  he  is  at  settle  the  balance  whichever  way  it  might  be ;  the  defen- 

hberty  so  to  dant's  attorney  refused,  insisting  that  he  was  entitled  to 

the  aVraoMit  his  costs  from  the  commencement  of  tbe  action.  Ruh 
the  subsequent  "  w^y  ^e  master  should  not  be  directed  to  tax  the  costs 
costs.  "  of  the  plaintiff,  to  the  time  of  paying  the  money  into 

"  court,  and  the  defendant's  costs  from  that  time,  to  the 
countermanding  the  notice  of  trial ;  and  why  the  de- 
fendant should  not  pay  the  balance  to  the  plaintiff.'' 
Per  curiam :  On  inquiring  of  the  master,  it  appears  to 
be  tbe  constant  and  regular  practice,  that  the  plaintiff  if 
entitled  to  have  his  costs  to  the  time  of  paying  money 
into  court,  and  the  defendant  all  his  subsequent  costs* 
Hartley  v.  Bateson,  1  Term  Rep.  629. 

N.  B.  This  now  may  be  done  by  summons. 


It 
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A  landlord  declared  in  debt,  1st,  for  thfe  double  value; 
2d,  for  use  and  occupation.  The  defendant  pleaded  nil 
debet  to  the  first,  and  tender  of  the  single  rent  before  the 
action  brought  to  the  second  count,  and  paid  money  into 
court,  which  the  plaintiff  took  out  before  the  trial,  and 
still  proceeded ;  and  it  was  held,  that  this  was  no  cause 
of  non-suit,  as  upon  the  ground  of  such  acceptance  of 
the  single  rent  being  a  waiver  of  the  plaintiff's  right  to 
proceed  for  the  double  value,  but  that  the  case  ought  to 
have  gone  to  the  jury,  and  that  the  plaintiff's  going  on 
with  the  action  after  taking  the  single  rent  out  of  court, 
was  evidence  to  shew  that  he  did  not  mean  to  waive  his 
claim  for  the  double  Value,  but  to  take  it  pro  tanto. 
And  it  seems  that  though  the  single  rent  was  paid  into 
court  on  the  2d  count,  yet  if  the  plaintiff  had  not  accept- 
ed it,  but  had  recovered  on  the  first  count,  the  defendant 
would  have  been  entitled  to  have  the  money  so  paid  in 
deducted  out  of  the  larger  sum  recovered.  10  East,  48. 
Ryalv.  Rich. 

The  defendant  having  obtained  a  rule  to  amend  the  When  entitled 
rale  for  payment  of  money  into  court,  by  confining  it  to  to  full  costs. 
the  money  counts,  and  a  new  trial  being  granted  upon 
payment  of  costs,  and  the  plaintiff  thereupon  determin- 
ing to  take  the  money  out  of  court,  and  not  to  proceed 
further,  is  entitled  to  all  the  costs  of  the  action,  and  not 
merely  to  the  usual  costs  of  a  new  trial.  9  East,  325.  An- 
drew* v.  Palsgrave. 

After  verdict  for  the  defendant,  plaintiff  moved  to  be  Plaintiff 
allowed  his  costs  to  the  tin\e  of  paying  the  money  into  comes  too  late 
court.  Buller,  J.    Though  the  plaintiff  was  entitled  to  aftcr  yerdlct 
the  costs  up  to  the  time  of  paying  money  into  court,  if 
application  were  made  before  trial,  yet  he  comes  too  late 
after  trial.     Rule  refused.    Stevenson  v.  Yorke,   4  Term 
Hep.  10.     But  if  he  gives  notice  of  trial  which  he  neg- 
lects to  countermand,  whereby  the  defendant  is  entitled 
to  judgment  as  in  the  case  of  a  nonsuit,  he  is  entitled  to 
costs,  up  to  the  time  of  paying  money  into  court    Sea- 
nwur  v.  Bridge,  8  Term  Rep.  408. 

Where  money  has  been  paid  into  court,  short  of  the 
plaintiffs  demand,  and  it  is  taken  out,  evidence  is  ad- 
mnmuMe  to  shew  quo  animo  it  was  done ;  and  it  is  not 
to  be  taken  conclusively  as  an  admission  that  the  rest  of 
the  demand  was  unsatisfied.  5  Esp.  Ca.  N.  P.  69.  See 
2  East.  325.  the  court  will  amend  the  rule. 

Upon  putting  off  a  trial,  the  bail  had  paid  a  sum  of  abate  by 

•  death* 
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money  into  court,  to  abide  the  event  of  the  suit,  and  the 
suit  having  afterwards  abated  by  the  death  of  the  defen- 
dant, they  were  permitted  to  take  the  money  out  of 
court,  although  opposed  by  theplaintiff,  and  by  the  ad- 
ministrator of  the  defendant.  Ward  v.  Lowing,  2  Smith's 
Rep.  49.  M.  45  Geo.  3. 

for  coma)*-  There  were  twelve  actions  on  a  policy  of  insurance, 

dating  actions  All  the  defendants  paid  money  into  court  on  one  count, 
if  money  be     for  money  had  and  received  (being  a  return  of  the  pre- 
paid into         mium)  which  was  taken  out,  but  plaintiff  did  not  tax  the 
ola^tiffnon.   cost8«    Afterwards  the  consolidation  rule  was  obtained  in 
suited,  he  is"   the  usual  words,  upon  the  submission  of  the  defendants 
not  entitled  to  in  the  twelve  actions  to  be  bound  by  the  verdict  in  the 
costs  to  the      first  action.     The  plaintiff  was  nonsuited  in  that  first 
time  of  paying  actjon .  an<j  flje  master  in  taxation  allowed  costs  to  plain- 
™T  e  Mm^"     tiff  in  all  the  actions  up  to  the  time  when  the  money  was 
esi^  ^^"   Pa^  *n*°  court-    Rule  *°  review  his  taxation.      Stodhart 
4  Doug.  10.     y*  ^°An*o»,  and  Stevenson  v.  Yorkey  were  cited.    Court 
said,  that  as  the  nonsuit  in  the  action  that  was  tried  was 
conclusive  in  all  the  other  actions,  the  plaintiff  was  not 
entitled  to  the  costs  in  any  of  them,  even  up  to  the  time 
when  the  money  was  paid  into  court.  Burstall  v.  JSbrner, 
rule  abs.  7  Term  Rep.  373.    Court  thought,  that  accord- 
ing to  the  fair  construction  of  the  consolidation  rule,  the 
plaintiff  was  bound  as  well  as  defendant,  (a) 


TENDER. 

Tender.  TfiNDER'in  a, legal  sense  denotes  as  much  as  carefully 

to  offer,  or  circumspectly  to  endeavour,  the  perform- 
ance of  any  thing  belonging  to  us :  as,  to  tender  rent, 
Is  to  offer  it  at  the  time  and  place  where  and  when  it 
ought  to  be  paid ;  and  it  is  an  act  done  to  save  the  pen- 
alty of  a  bond,  and  of  money  for  rent,  or  contract,  before 
distress  or  action  brought.  It  may  be  made  in  purses, 
or  bags,  without  shewing,  or  telling  the  same,  for  it  is 
the  receiver's  business  to  put  it  out,  and  tell  it,  Co.  LitL 


(a)  There  may  be  a  judgment  as  in  case  of  a  nonsuit,  a 
demurrer  to  evidence,  a  plea  puis  darrein  continuance 
after  payment  of  money  into  court ;  for  the  cause  goes  on 
substantially  in  the  same  manner  if  the  money  had  not 
been  paid  in  at  all.  See  1  U.  Black.  93.  2  S.  Biaei* 
875. 
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£08.  a ;  and  it  must  be  by  offering  the  bags  to  the  plain-' 
tif£  and  not  holding  them  under  his  arm.  Noy  74.  5  Co. 
115.  And  every  tender  at  the  common  law,  or  which  is 
given  by  statute,  must  be  made  before  the  writ  sued  out. 
Brown's  Tend.  9.  See  21  Jac.  1.  c.  16.  *.  5. 

The  defendant  said, "  ha  had  the  money  in  his  pocket,"  When  need 
and  the  plaintiff  answered,  "  you  need  not  give  yourself  not  ky  the 
«  the  trouble  of  offering  it,  for  I  will  not  take  it :"  held  money  dow* 
*  good  tender.  Douglas  v.  Patrick,  3  Term  Rep.  684. 

Payment  of  a  debt  to  the  plaintiffs  attorney  is  good.  Tender  to  an 
Powell  v.  Little,  1  Black.  Rep.  8.  And  if  an  attorney  attorney. 
properly  authorised  to  write  for  the  money  to  defendant, 
and  he  does  so,  saying  unless  he  pays  him  he  will  sue  out 
a  writ,  I  should  conceive  a  tender  before  it  is  sued  out, 
to  Am,  is  good,  but  he  must  be  legally  authorised.  Vide 
Doug.  624. 

If  the  debtor  tenders  a  larger  sum  of  money  than  is  If  there  be  a 
due,  and  asks  change,  this  will  be  a  good  tender,  if  the  tel"ferofa 
creditor  does  not  object  to  it  on  that  account,  but  only  th^d^Tand 
demands  a  larger  sum.    Lord  Kenyon.    Black  v.  Smith,  asks  change. 
PeakJs  Cos.  88.  ' 

The  plaintiff  and  several  other  sailors  being  in  a  room  No  occasion 
together,  defendant  offered  them  as  much  money  as  was  to  produce  the 
sufficient  to  pay  all  the  crew  their  legal  wages ;  but  did  JJJJjKi  J^ni 
not  distinguish  the  particular  sum  due  to  each.     The  t0  xvc&ve  it 
amount  of  the  whole  was  1 11.  the  debt  due  to  the  plaintiff  on  account  of 
12.  5*.  All  the  sailors  present  refused  to  receive  less  than  more  being 
tke  money  that  the  defendant  promised  them,  which  was  due* 
extorted  from  him  by  a  mutinous  conduct.    But  the  de- 
fendant did  not  produce  the  money,  which  he  bad  ready 
to  pay  them.     In  an  action  by  one,  C.  J,  held,  that  the 
tender  was  a  good  one,  they  were  told  there  was  enough 
to  pay  all,  and  they  objected  to  receive  it,  because  they 
wanted  more.    There  is  no  occasion    to  produce    the 
money,  if  the  creditor  refuses  to  receive  it  on  account  of 
more  being  due.     Ibid. 

In  an  action  of  covenant  for  non-payment  of  rent,  de~  What  will  be 
lendant  pleaded  a  tender  on  the  day.  The  witness  *  good  tender. 
proved,  that  defendant  went  purposely  to  pay  his  rent, 
And  said  to  plaintiff,  "  I  am  come  to  pay  you  for  the 
rent,"  but  did  not  put  down  or  shew  the  money ;  and  it 
being  proved  that  plaintiff  refused  upon  other  ground 
titan  that  of  objection  to  the  quantum,  or  the  quality, 
Butter  J.  held  it  to  be  a  good  tender  in  this  case.  Somer- 
met  Spring  ass.  1786.     Crompt.  152. 

Y8 


124  TENDER. 

What  Istc-    '    To  make  a  legal  tender  there  must  be  either  an  actual 
quisite  to        0jfer  0f  the  money  produced,  or   the  production  of  it 
mafeealegal    mu8t  D€  dispensed   with  by  the  express  declaration,  or 
**'  equivalent  act  of  the  creditor :  therefore  where  the  de- 

fendant, departing  from  home  left  101.  with  bis  clerk 
for  the  plaintiff,  of  which  he  informed  the'plaintiff,  when 
he  demanded  a  larger  sum,  and  the  plaintiff  said  he 
would  not  receive  the  101.  or  any  thing  less  than  the 
whole  demand,  but  the  clerk  did  not  offer  the  101. 
this  was  held  to  be  no  tender.  10  East,  101.  Thomas 
y.  Evans. 

What  does  not  An  offer,  to  pay  a  sum  of  money,  to  be  accepted 
amount  to  a  as  the  whole  balance  due,  where  a  larger  sum  i* 
legal  tender.    ciajmed5  drag  not  amount  to  a  legal  tender.    4  Campb. 

156. 
A  tender  by  g^  a  tender,  by  an  agent  of  defendant  of  the  whole 
h^aSjmSo^  8um  demanded  by  plaintiff,  by  pulling  out  his  pocket 
rized  to  tended  book,  and  offering  if  he  would  go  into  a  neighbouring 
part,  tender*  public  bouse  to  pay  it,  which  the  plaintiff  reftised  to  take, 
the  whole  at  is  good,  although  the  agent  is  only  authorized  by  (he 
fc  cwxL  defendant  to  tender  a  sum  short  of  the  whole  sum  de- 

*°<x^  manded,  and  offers  the  rest  at  his  own  risk.    Read  t. 

Goldring,  2  Maule  and  Selw.  36. 

Subpoena.  In  Hilary  term  1786,  it  was  held,  that  a  subpoena  in 

the  Exchequer  being  sued  out  before  tender  made,  waff 
good. 

JJSjS.  W  A-  B-  and  C.  have  a  joint  demand,  and  C.  ha*  a 
mand  by  separate  demand  on  D.  and  D.  offer  A.  to  pay  him  both 
three,  and  one  the  debts,  which  A.  refuse*  without  objecting  to  the 
has  a  separate  form  of  the  tender  on  account  of  his  being  entitled  only 
den,a»d0!1  to  the  joint  demand,  D.  may  plead  this  tender  in  bar  of 
three  how  to  &n  actioa  on  ^e  Joint  demand,  and  should  state  it  as  a 
pleada tender,  tender  to  A.  B.  and  C.  Douglas  v.  Patrick,  3  Tern 
Rep,  683« 

rato^onok         Where  defendant  came  into  possession  of  goods  wrong- 
aion  of  goods   fully,  no  tender  is  necessary  of  freight,  Ac.  paid  by  him 
wrongfully,      in  order  to  enable  plaintiff  to  maintain  bis  action.    L&+ 
priere  v.  Pasley,  2  Term  Rep.  485. 

Non  est  feo        To  an  action  on  a  bond,  non  est  factum  to  the  whole 
turn,  and  ten-  declaration,  and  a  tender  as  to  part,  cannot  be  pleaded, 
der  as  to  part  MacUUon  y.  Howard,  4  Term  Rep.  194.     But  a  tender 
tor  the  whole  declaration  is  good.  Rule,  Trin.  19  Geo.  8. 

If  a  tender  be  A  tender  was  made  in  the  term,  and  before  a  bill  filed 
made  on  the  against  an  attorney.  The  bill  was  filed  the  same  day 
day  bill  filed,  ^e  tender  made,  mid  summons  was  taken  out  before  Mr, 
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J.  Bulier  to  entitle  the  bill  (which  was  intituled  of  Hilary  though  before 
term  generally)  the  day  it  was  actually  filed,  which  was  it  m  fifed,  will 
opposed  on  the  ground  of  the  tender  being  made  before  &<*  a***  d»* 
the  bill  waa  on  the  file:  the  judge  said,    that  it  would  fendant- 
not  assist  the  defendant  at  all,    for  be  could  not  take 
advantage  of  it  in  pleading,  there  being  no  fraction  of  a 
day.     Hil.  30  Geo.  3.  (a) 

By  stat.  24  Geo.  2.  c.  44.  s.  24.  Tender  of  amends  Tender  Uy 
may  be  made  by  the  justices  of  the  peace,  within  a  J11**** 
month  after  notice  given  of  an  action  intended  to  be 
brought  against  them,  for  any  thing  done  by  them  in  the 
execution  of  their  office,  and  they  may  plead  the  same 
with  not  guilty  and  any  other  plea,  with  leave  of  the 
court ;  and  in  case  they  shall  neglect  to  make  such  tender, 
they  may,  before  issue  joined,  pay  money  into  court. 

This  statute  relates  only  to  actions  of  tort.  Filtham  v.  To  what  the 
Terry,  E.  13  Geo,  2.  cited  in  SeUon,  352.  Vide  2  Blflck.  statute  relate* 
Hep.  £89.  C,  P.  where  it  was  held,  that  it  must  appear 
be  was  sued  as  a  justice  for  some  misbehaviour  in  his 
office,  before  court  will  permit  him  to  pay  the  money 
tendered  into  court. 

A  plea  of  tender  after  the  day  of  payment  of  a  bill  of 
exchange,  and  before  the  action  is  brought,  is  not  good; 
though  the  defendant  aver  that  he  was  always  ready  to 
pay  from  the  time  of  the  tender^  and  that  the  sum  ten- 
dered was  the  whole  money  then  due,  owing,  or  payable 
tc  the  plaintiff  in  respect  of  the  bill,  with  interest,  from 
the  time  of  the  default  for  the  damages  sustained  by  the 
plaintiff  by  reason  of  the  non-performance  of  the  promise, 
8  Mast.  1 68.    Hume  v.  People, 

The  defendant  may,  to  a  trespass  quare  clausumfregit,  Trespass, 
plead  a  disclaimer,  and  that  the  trespass  was  by  negli- 
gence, or  involuntary,  and  tender  of  sufficient  amends  * 
be/ore  action  brought;  whereupon,  or  on  some  of  them, 


(a)  It  is  no  answer  to  a  plea  of  tender  before  the  ex* 
hibiting  of  the  plaintiff's  bill,  that  the  plaintiff  had,  before 
such  tender  retained  an  attorney  and  instructed  him  to 
sue  out  a  latitat  against  the  defendant,  and  that  the  at- 
torney had  accordingly  applied  before  such  tender,  for 
*uch  writ,  which  was  afterwards  sued  out.  Brig(*i  V, 
Calverley,  8  Term  Rep.  629. 
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the  plaintiff  shall  be  enforced  to  join  issue.  Stat.  21  Jac. 
1.  c.  J6. 

Under  distress  Tender  may  be  made  before  action,  for  any  unlawful 
for  rent  act  done  by  a  person  who  has  distrained  for  rent,  justly 

due,  11  Geo.  2.  c.  19.  s.  20.  likewise  in  distraining  for 
money  justly  due  for  the  relief  of  the  poor.  17  Geo.  2. 
c.  38.  8.  10. 

Pound  breach.  It  is  no  answer  to  an  action  for  treble  damages  on  the 
stat.  2  W.  and  M.  c.  5.  for  a  pound  breach,  that  the  rent 
and  the  demand  were  tendered,  after  the  distress  and 
impounding.    Firth  vf  Purvis f  5  Term  Rep.  432. 

Excise  and  Tender  of  amends  is  allowed  to  be  made  and  pleaded 

Custom-house  by  excise  officers  for  any  offence  committed  qua  officers, 
officers.  23  Geo.  3.  c.  70.  s.  30.    And  also  Custom-house  officers. 

24  Geo.  8.  c.  70* 

Any  money         A  tender  in  any  money  coined  at  the  Mint,  upon 
coined  at  the    which  there  is  the  king's  stamp,  is  good;  for  all  suck 
Mint,  good,     money  is  good  in  proportion  to  its  value,  without  a  pro- 
clamation.   Salk.  446.  Comb.  387. 

Sank  notes  Bank  notes  if  objected  to  are  not  a  legal  tender,  2  Bos. 

tf^b^LtS^  and  Ptrf#  b26'  GriSby  v-  0akes  (except in  ca*»  of  dis- 
except  in  dig-  Presses  for  rent  and  levying  of  money  under  process  of 
tress  for  rent,  execution,)  in  which  cases  these  are  legal  tenders  by 
£c.  '  52  Geo.  3.  c.  80.  s.  8.    Tender  in  bank  notes  is  good  in  au 

cases  if  not  objected  to  at  the  time  on   that  account 

3  T.  R.  554.     Wrighi  v.  Reed. 

To  an  avowry  To  an  avowry  for  damage  feasant  in  replevin,  tender 
for  damage  must  be  pleaded  to  have  been  made  before  impounding ; 
"JJ^^^f1  for  it  is  not  within  the  statute  of  Jac.  1.  which  goes  only 
made  to  trespass,  where  tender  of  amends  may  be  pleaded  to 

have  been  made  at  any  time  before  action  brought.  Lutw- 

1596. 

In  a  plea  in  To  an  avowry  for  rent,  the  plaintiff  may  plead  a  ten- 
bar  of  tender  der  and  refusal,  without  bringing  the  money  into  court; 
°*  1*nt  J"18-  because  if  the  distress  were  not  rightfully  taken,  the  de- 
nionev  ouofat  kndant  must  answer  the  plaintiff  his  damages.  SuU. 
nottobe^  60.    Salk.  584. 

brought  into        But  if  the  distress  were  rightfully  taken,  the   plaintiff 

cot,rt•  cannot  plead  tender  of  rent  and  costs  in  bar  of  an  avowry 

for  rent  in  any  case,  uuless  the  distress  was  made  of  corn, 

grass,  Ac.  growing  on  the  premises ;  and  then  such  plea 

is  given  by  11  Geo.  2.  c.  19.  *.  9. 

Costs  after  Action  of  assumpsit  on  a  tradesman's  bill,  plea  of 

Under  made,  tender  as  to  21.  18s.  4d.  part  of  the  demand,  and  *o* 
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assumpsit  as  to  the  rest.     Verdict  for  defendant  on  the  and  the  tender 
tender,  and  for  plaintiff  on  non  assumpsit,  but  with  da-  f°und  for  de- 
mages  under  4(te.  viz.  7s,  6d.  Motion  for  suggestion  on  ^^for 
stat.  23  Geo.  2.   c.  33.*.  19.  he  residing  in  Middlesex.  piajntiffon, 
Rule  discharged.     Cur.    The  tender  was  not  an  extin-  the  non  as- 
guishment  pf  the  debt ;  and  the  question  is,  what  appears  sumpat,7s.6d. 
to  have  been  due  at  the  time  of  the  action  brought,  for 
it  that  exceed  40s.  the  inferior  court  has  no  jurisdiction. 
Seaward  v.  Hopkins,  Dougl.  448. 

The  London  court  of  conscience  has  a  jurisdiction  by  London  act 
etat.  39  and  40  Geo.  3.  c.  104.  where  it  does  not  exceed 
61.     See  5  East.  194. 

The  money  is  to  be  paid  to  Messrs.  Hoares,  bankers,  How  to  pay 
Fleet-street,  who  will  give  a  receipt  for  the  same ;  take  it  money  *»*> 
to  Messrs.  Provost  and  Chambre,  who  will  give  a  receipt  *^£  ^  ™* 
on  the  draft  of  the  plea,  which  plea  is  to  be  signed  by 
counsel,  and  afterwards  filed  with  the  clerk  of  the  papers, 
*>r  delivered  as  the  case  may  be.    Fee  to  counsel  10s.  6d. 


As  to  the  Time  of  Pleading. 

Formerly  the  plea  of  tender  was  pleaded  in  the  same  Formerly  ten- 
manner  as  a  plea  in  abatement,  within  the  four  days,  but  der  pleaded 
the  following  case  allows  it  to  be  pleaded  after  a  judge's  J™  fQur 
order.  J 

Time  was  given  by  a  judge's  order  to  plead,  until  two  ^?2J^?y 
days  before  the  essoign-day  of  this  present  term,  on  the  ^J^  judge's" 
usual  terms  of  pleading  issuably,  Ac.  This  order  was  not  order. 
obtained  till  after  the  four  days  rule  for  pleading  was 
expired.    Before  the  term,  and  within  the  time  allowed  . 
by  the  judge's  order,  the  defendant  pleaded  a  plea  of 
tender,  which  plea  was  intituled  as  of  the  preceding  term* 
Aepinall  moved  to  set  it  aside,  and  for  leave  to  sign  judg- 
ment Winn,  for  defendant,  said,  that  it  was  a  fair,  honest 
plea,  in  its  own  nature  ;  and  that  it  was  within  time,  not 
being  after  imparlance,  but  as  of  the  last  term,  and  also 
that  it  was  an  issuable'  plea  within  the  meaning  of  the 
judge's  order;  though  he  acknowledged  that  a  plea  in 
abatement  (though  in  strictness  indeed  issuable)  would 
not  be  so,  because  it  tended  to  delay  the  plaintiff.    The 
court  concurred  entirely  in  what  Winn  had  urged  in  sup- 
port of  the  regularity  of  the  plea,  and  the  motion  was 
denied.     1  Burr.  59.  Kilwick  v.  Maidman. 

Properly  the  plea  should  be  pleaded  the  term  the  de*  ^SLl0  ** 


What  plea 
fhoiiM  stale* 


326  TBNDBIL 

claration  is  of,  if  not  you  must  have  a  judge's  order  to 
plead  it  as  of  the  next  term. 

This  plea  should  state,  tout  temps  prist  y  Giles  v.  Hariis9 
1  Ld.  Raym.  254.  Fort.  376.  for  if  the  money  is  to  he  paid 
ypon  a  certain  day,  it  is  no  answer  to  shew,  that  at  a 
subsequent  day,  he  was  ready  to  have  paid  it  unless  he 
were  always  ready  to  have  paid  it  from  the  time  it  first 
became  due.  Per  Lord  EUenborougk)  8  East,  169.  Hume 
y.  Peploe. 

And  this  being  a  plea  in  bar  to  plaintiff's  demand,  which 
is  for  damages;  and  therefore  it  ought  to  shew  upon  tbe 
record  that  he  never  had  any  such  cause  of  action;  per 
Lawrence,  J.  8  East,  171.  Hume  v.  Peploe, 

When  may         W  the  defendant  bring  money  into  court  on  a  plea  of 

take  it  out,  tender,  the  plaintiff  may  take  it  out,  though  he  reply 

though  he  re-  that  the  tender  was  not  made  before  actions  brought. 

P1?-  See  1  Bos.  and  P.  332.  Le  Grew  v.  Coke,  (a) 


Fresh  demand 
and  refusal. 


Subsequent 

demand  by 
attorney's 
clerk  not 
good. 


Fresh  Demand  and  Refusal. 

A  right  to  damages,  on  account  of  non-payment  of  a 
debt,  or  non-performance  of  a  duty,  may,  after  being  taken 
away  by  a  tender  and  refusal,  be  revived  again  by  a  de- 
mand subsequent  to  the  tender  and  refusal;  a  new  cause 
of  action  arises  from  the  non-payment  or  the  non-perfor- 
mance thereof  upon  such  demand,  bBac.Abr.  12.  Brownl. 
71.;  and  therefore  the  plaintiff  may  reply  such  subse- 
quent demand  and  refusal  by  the  defendant,  which  if 
proved,  plaintiff  must  have  a  verdict. 

If  upon  a  tender  pleaded,  tbe  plaintiff  will  not  receive 
the  money,  but  take  issue  upon  the  tender,  and  it  is  found 
against  him,  the  money  is  lost  for  ever.  Co.  Litt.  207. 
Hob.  199.  Ld.  Ray.  642. 

Where  the  issue  is  on  a  subsequent  demand  and  refusal, 
it  should  appear  in  evidence,  that  the  person  who  made 
the  demand  was  properly  authorized  to  receive  the 
money ;  that  though  payment  to  the  attorney  while  an 


(a)  Plea  of  tender,  with  a  profert  in  curia  of  the  money 
on  certificate  of  no  money  paid,  court  held  it  no  plea,  and 
plaintiff  might  sign  judgment.  PetAer  et  al.  v.  Shetton, 
1  Str.  638. 


J 
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Action  was  subsisting  was  good,  that  it  was  otherwise  to 
his  clerk,  who  shewed  no  authority  bat  his  master's 
order  to  demand  it.  Lord  Kenyon,  £sp.  N.  iM  15.  Hil. 
34  Geo.  3. 


If  the  plaintiff  takes  the  money  out,  he  may  proceed  If  plaintiff 
for  further  damages  by  joining  issue  on  the  general  issue  *•*«■  moni 
pleaded,  and  confessing  the  tender  in  his  replication.  outotcoun 
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And  the  said  C.  D.  in  her  own  proper  person  comes  Coverture 
and  says,  that  she  now  is,  and  before  and  at  the  time  pleaded  in 
of  exhibiting  the  bill  of  the  said  A.   B.  was  and  ever  jJ3tabto 
since  hath  been,  covert  and  married  to  one  C.  D.  then  JUl 
and  still  her   husband,  and  living,  to  wit,  at  London 
aforesaid,  in  the  parish  and  ward  aforesaid,  and  this  she 
the  said  C.  D.  is  ready  to  verify ;  wherefore  because  the 
said  C.  D.  is  not  named  in  the  said  bill,  the  said  C.  D. 
prays  judgment  thereof,  and  that  the  same  may  be  quash- 
ed, Ac. 

(a)  And  C.  D.  against  whom  the  said  James  Lee  Misnomer 
hath  issued  his  original  writ,  by  the  name  of  E.  D.  in  jjjjjjff mih* 
bis  owp  person  comes  and  says,  that  he  was  baptized  by  towfactiw^ 
the  name  of  C.  D.  to  wit,  at  Westminster,  aforesaid,  and  by  original 
by  the  christian  name  of  C.  hath  always  since  his  bap- 
tism hitherto  been  called  and  known;  without  this,  that 
he  the  said  C.  D.  now  is,  or  at  the  time  of  suing  forth 
the  said  original  writ  of  the  said  A.  B.  was  or  ever  before 
had  been  called  or  known  by  the  christian  name  of  E. 
as  by  the  said  writ  is  above  supposed :  and  this  he  the 
said  John  Stout  is  ready  to  verify;  wherefore  he  prays 
judgment  of  the  said  writ,  and  that  the  same  may  be 
quashed,  Ac.  J.  M. 

The  defendant  is  to  file  this  plea  with  the  clerk  of  the  To  be  filed. 
papers,  with  the  following  affidavit  annexed : 


(a)  Entitle  the  plea  thus,  C.  D.  sued  by  the  name  of 
E.  D.  ats.  A.  B. 
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A.  B.  Plaintiff, 

In  the  King's  Bench*  and 

C.  D.  sued  by  the  name  of 
E.  D.  Defendant 

Affi^d  to  ta      ^  C'  D*  of,  *°' the  defendant  in  thi*  cause»  mak" 
S^f^\         e*k  oath  and  saith,  that  the  plea  hereunto  annexed  is 

true  in  substance,  and  matter  of  fact. 

Sworn,  &c,(6)  •  CD. 

Before  whom       To  be  sworn  before  a  judge,  and  engrossed  on  a  2s.  6d. 
to  be  iworn.    gtampt  paper.     If  the  defendant  lives  in  the  country,  may 
be  sworn  before  a  commissioner  in  this  court. 

A  plea  of  misnomer  of  defendant,  beginning,  "and  the 
"  said  Richard,  sued  by  the  name  of  Robert"  is  bad. 
5  Term  Rep.  487.  Roberts  v.  Moon. 

May  put  hi         In  a  country  cause,  if  the  defendant  put  in  special  bail 
bail  in  a  conn-  jn  time,  he  may  plead  in  abatement,  though  the  bail  be 

SeSabSe-  ^ot  Perfected  tiU  after  the  four  da7s>  if  they  be  ultimately 
ment,andper-  perfected  within  the  time  allowed  by  the  practice  of  the 
feet  bail  after-  court.     Dimsdale  v.  Neilson,  2  E.  406.  (c) 
wards. 

I  this   1  '^e  de^endant  m  a  P*ea  *n  abatement  of  misnomer, 

the  surname     must  6Pve  ^iS  surname  as  we^  as  his  true  christian  name, 
must  be  given,  although  his  true  surname  be  used  in  the  declaration. 

Haworih  v.  Spraggs,  8  Term  Rep.  515. 

If  cause'of  If  the  cause  of  action  arise  ex  contractu,  the  plaintiff 

action  arise  ex  must  sue  all  the  contracting  parties;  but  where  it  arises 
contractu.        ex  delicto,  the  plaintiff  may  sue  all  or  any  of  the  parties, 

upon   each   of  whom  individually,  a  separate  trespass 
attaches:  to  the  former,  partners  not  named  may  be 


(a)  If  there  be  no  affidavit  annexed,  the  plaintiff  may 
sign  judgment.     Carth.  402    So  if  not  signed  by  counsel. 

These  pleas  may  be  pleaded  in  person  or  by  attorney, 
Lutw.  7.  and  to  be  filed  with  clerk  of  the  papers. 

(6)  The  plaintiff  cannot  sign  judgment  after  a  plea  in 
abatement,  because  the  affidavit  to  verify  the  plea  was 
sworn  before  the  defendant's  attorney.  Horsefall  v.  Mat- 
thewman,  3  Maule  and  Selw*  164. 

(c)  The  like  in  a  town  cause,  though  defendant  had  be- 
fore put  in  other  bail,  and  given  notice  of  justifying,  but 
had  withdrawn  them  in  time.  Hopkinson  v.  Henry  and 
another,  iS^East,  170. 
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pleaded  in  abatement ;  to  the  latter,  others  in  partnership 
And  not  named,  cannot 


GENERAL    ISSUE. 

The  general  issue,  or  general  plea,  is  what  traverses,  General  issu* 
thwarts,  and  denies  at  once  the  whole  declaration, 
without  offering  any  Special  matter  whereby  to  evade  it; 
as  in  trespass,  either  vi  el  armis  or  on  the  case,  non  culpa- 
bilis,  not  guilt y ;  in  debt,  upon  contract,  nil  debet,  he 
owes  nothing ;  in  debt,  on  bond,  non  est  factum,  it  is  not 
his  deed;  or  on  an  assumpsit,  non  assumpsit,  be  made  no 
fiuch  promise;  or  in  a  real  action,  nul  tort,  no  wrong 
done;  nul  disseisin,  no  disseisin;  and  in  a  writ  of  right, 
the  mise  or  issue  is,  that  the  tenant  has  more  right  to  hold 
than  the  demandant  has  to  demand.  These  pleas  are 
called  the  general  issue,  because  by  importing  an  absolute 
and  general  denial  of  what  is  alleged  in  the  declaration, 
they  amount  at  once  to  an  issue,  by  which  is  meant,  a 
fact  affirmed  on  one  side,  and  denied  on  the  other. 

No  general  issue  need  be  signed  by  counsel,  but  it  is  to  General  issue 
be  engrossed  on  a  4d.  stamp  paper,  and  delivered  to  the  netdnotbe 
attorney  for  the  plaintiff,  or  may  be  entered  in  the  book  ■%■•*• 
kept  by  the  clerk  of  the  docquets.  Pay  6d. 

And  the  said  C.  D.  by  E.  F.  his  attorney,  comes  and  Non  assump* 
defends  the  wrong  and  injury,  when,  Ac.  and  says,  that  ■**• 
he  did  not  undertake  or  promise,  in  manner  and  form  as  . 
the  said  A.  B.  hath  above  thereof  complained  against  him, 
and  of  this  he  puts  himself  upon  the  country,  <&c. 

And  the  said  C.  D.  by  E.  F.  his  attorney,  comes  and  Non  est  fee*  . 
defends  the  wrong  and  injury,  when,  &c.  and  says,  that  turn. 
the  said  writing  obligatory  (or  indenture)  in  the  said  de- 
claration mentioned,  is  not  his  deed :  ana  of  tfeis  he  puts 
himself  upon  the  country,  Ac. 

And  says  that  he  does  not  owe  to  the  said  A.  B.  the  Nil  debet 
said  sum  of  1001.  above  demanded,  or  any  part  thereof,  in 
manner  and  form  as  the  said  A.  B.  hath  above  thereof 
complained  against  him ;  and  of  this  he  puts  himself  upon 
the  country,  $c. 

That  he  doth  not  owe  to  our  said  lord  the  king,  and  to  Saxne  to  a  qui 
the  said  A.  B.  who  sues  as  aforesaid,  the  said  sum  of tam  action- 
JOOl.  above  demanded,  or  any  part  thereof,  in  manner 
and  form  as  the  said  A.  B.  hath  above  thereof  complain- 
ed   against  him;  and  of  this  he  puts  himself  upon  the 
.country,  die. 
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Non  assump- 
sit testatoris. 


Noil  detinet. 


Not  guilt  j  in 
trespass. 


Not  guilty  in 
trespass  and 
asaault 


Not  guilty  in 
case. 


Non  assump- 
sit and  notice 
of  set-off.  To 
be  ingrossed 
on  id.  stamp- 
ed paper,  and 
need  not  be 
signed  by 
counsel. 


Notice  of  set- 
off for  work 
and  labour 
with  horses, 
ftc. 


To  be  deliver- 
ed to  the 


Cur.  Not  guilty  to  an  action  of  debt  on  10  Ann.  c.  16. 
is  not  a  nullity;  aud  indeed  it  should  rather  seem  that 
this  is  a  good  plea ;  for  as  this  is  an  action  for  an  offence 
under  a  penal  statute,  the  defendant  by  such  a  plea, 
says  that  he  is  not  guilty  of  the  offence.  Coppin  qui  torn 
v.  Carter,  1  T.  R.  462.  Upon  a  devastavit  against  exe- 
cutors, not  guilty  may  be  pleaded  as  well  as  nil  debet  Ibid. 

That  the  said  E.  F.  in  his  life  time  did  not  undertake  or 
promise,  in  manner  and  form  as  the  said  A.  B.  hath 
above  thereof  complained  against  him :  and  of  this  he 
puts  himself  upon  the  country,  Ac. 

That  he  doth  not  detain  from  the  said  A.  B.  the  said 
indenture  of  lease,  in  manner  and  form  as  the  said  A.  B. 
hath  above  thereof  complained  against  him ;  and  of  this 
he  puts  himself  upon  the  country,  <&c. 

That  he  is  not  guilty  of  the  supposed  trespass  and  assault 
above  laid  to  his  charge,  in  manner  and  form  as  the  said 
A.  B.  hath  thereof  above  complained  against  him ;  and 
of  this  he  puts  himself  upon  the  country,  &c. 

That  he  is  not  guilty  of  the  supposed  trespass  and  as- 
sault above  laid  to  his  charge,  in  manner  and  form  as  the 
said  A.  B.  hath  above  thereof  complained  against  him; 
and  of  this  he  puts  himself  upon  the  country,  &c. 

That  he  is  not  guilty  of  the  premises  above  laid  to  his 
charge,  in  manner  and  form  as  the  said  A.  B.  hath 
above  thereof  complained  against  him ;  and  of  this  be 
puts  himself  upon  the  country,  Ac. 

And  the  said  C.  D.  by  J.  S.  his  attorney,  comes  and  de- 
fends the  wrong  and  injury,  when,  &c.  and  says  that  he 
did  not  promise  or  undertake,  in  manner  and  form  a* 
the  said  A.  B.  hath  above  thereof  complained  agarnst 
him;  and  of  this  he  puts  himself  upon  the  country,  Ac. 

A.  B.  Plaintiff, 

In  the  King'*  Bench.  and 

CLD.  Defendant 

Take  notice,  that  the  above  defendant  will  at  the  trial 
of  this  cause  give  in  evidence,  and  insist,  that  the  plain- 
tiff before  and  at  the  time  of  commencement  of  this 
suit,  was  and  still  is,  indebted  unto  the  said  defendant  in 
the  sum  of  200L  for  the  use  and  hire  of  divers  horse*, 
mares,  and  gelding,  (as  the  case  is)  by  him  the  said  defen- 
dant, before  tbfcn  let  to  hire  to  the  said  plaintiff;  apd  a* 
his  request;  and  for  work  and  labour  before  tbendon* 
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and  performed  by  the  said  defendant  and  his  servants,  and  plaintiff's  at- 
with  his  horses,  carts,  waggons,  and  other  carriages  for  the  torn^'  *°^}f 
said  plaintiff,  and  at  his  like  request;  and  also  for  money  bTprov^  at 
before  then  paid,  laid  out,  and  expended  by  the  defend-  the  trial,  to  be 
ant  for  the  said  plaintiff,  and  at  his  like  request ;  and  for  produced,  and 
money  by  the  said  defendant  before  then  lent  and  ad  van-  mgrosed  on 
ced  to  the  said  plaintiff,  and  at  his  like  request ;  and  for  ^Jjamp 
money  by  the  said  plaintiff  before  then  had  and  received  *.f  !*/ 
to  and  for  the  use  of  the  said  defendant,  and  for  divers  ^  ^Jg0^" 
goods,  wares,  and  merchandises,  by  the  said  defendant  usual  to  get 
before  then  sold  and  delivered  to  the  said  plaintiff,  and  one  of  the 
at  his  like  request;  and  for  money  due  and  owing  from  counsel's 
the  said  plaintiff  to  the  said  defendant  upon  an  account  de^\*  V*  t 
stated  between  them;  which  said  sum  of  2001.  is  still  due  1^  thedr^ 
and  owing  from  the  said  plaintiff  to1  the  said  defendant,  cuit) 
and  out  of  which  said  sum,  he  the  said  defendant  will, 
at  the  trial  of  this  cause,  set  off  and   allow  to  the  said 
plaintiff  so  much  thereof  against  any  demand  of  the  said 
plaintiff,  to  be  proved  on  the  said  trial,  as  will  be  suffi- 
cient to  satisfy  and  discharge  such  demand,  pursuant  to  tnM* 
statute  in  such  case  made  and  provided.     Dated  the 
day  of  1817. 

Yours,  Ac. 
Mr.  I.  K.  Plaintiffs  J.  S.  Defendant's 

Attorney,  (or  agent.)  Attorney,  (or  agent.) 

The  general  issue  as  above. 

In  the  King's  Bench. 

{A.  B.  Plaintiff,     * 
Between  <  and 

(CD.  Defendant 

Take  notice,  That  the  above  defendant,  will  at  the  Notice  of  set- 
trial  of  this  cause,  give  in  evidence  and  insist,  that  he  the  <Jfffor  money 
said  defendant  heretofore,  to  wit,  in  this  present  Trinity  t^^ff** 
term,  in  the  forty-sixth  year  of  the  reign  of  our  lord  the  g,  b. 
now  king,  in  the  court  of  our  said  lord  the  king,  before 
the  king  himself  (the  said  court  then  and  still  being  hoi- 
den  at  Westminster,  in  the  county  of  Middlesex)  by  bill 
without  the  writ  of  our  said  lord  the  king,  and  by  the 
consideration  add  judgment  of  the  same  court,  recovered 
against  the  above-named  plaintiff  411.  10s.  which,  in  and 
by  the  said  court,  were  then  and  there  adjudged  to  the 
said  defendant,  for  his  damages  which  he  had  sustained, 
as  well  by  reason  of  the  not  performing  certain  promises 
and  undertakings  then  lately  made  by  the  said  plaintiff 
to  the  said  defendant,  and  whereof  be  the  said  plaintiff  wa» 
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convicted,  as  for  his  costs  and  charges  by  him  abort  fcfe 
suit  in  that  behalf  expended,  as  by  the  record  and  pro* 
ceedings  thereof,  remaining  in  the  said  court  of  our  said 
lord  the  king,  before  the  king  himself,  to  wit,  at  Wtd< 
minster  aforesaid,  more  fully  appears ;  which  said  judg- 
ment is  still  in  full  force  and  effect,  not  reversed,  satis- 
fied, or  otherwise  vacated ;  and  that  under  and  by  virtue 
of  the  said  judgment,  he  the  said  plaintiff,  before  and  at 
the  time  of  the  commencement  of  this  suit,  was,  and  still 
is,  indebted  to  the  said  defendant  in  a  large  sum  of  money* 
to  wit,  in  the  said  sum  of  411.  10s.  and  out  of  which  said 
stfm  of  money  he  the  said  defendant  will  at  the  said  trial, 
set  off  and  allow  to  the  said  plaintiff,  no  much  thereof 
against  any  demand  of  him  the  said  plaintiff,  to  be 
proved  at  the  said  trial,  as  will  be  sufficient  to  satisfy 
and  discharge  such  demand,  according  to  the  form  of 
the  statute  in  such  case  made  and  provided.  Dated, 
Ac.  Yours,  Ac. 

Mr.  I.  K.  i  J.  S. 

Plaintiffs  attorney      Defendant's  attorney,  (or  agent) 
(or  agent.) 

SPECIAL  PLEAS. 

Plea  of  non-        And  the  said  C.  D.  by  E.  F.  bis  attorney,  comes  and 

"^JP8^       defends  the  wrong  and  injury,  when,   Ac.  and  says, 

u?te  oHirtita-  ^at  **e  ^  not  un<krtake  and  promise,  in  manner  and 

tious.  form  as  the  said  A.  B.  hath  above  thereof  complained 

To  be  filed      kg*in*t  him,  *nd  of  this  he  puts  himself  upon  the  country, 

with  the  clerk  *c.  And  for  further  plea  in  this  behalf,  the  said  C.  D.  by 

of  the  papers,  leave  of  the  court  here,  for  this  purpose  first  had  and 

obtained,  according  to  the  form  of  the  statute  in  such  case 

made  and  provided,  says,  that  the  said  A.  B.  ought  not 

to  have  or  maintain  his  aforesaid  action  thereof  agaiad 

him,  because  he  saith,  that  he  did  not  undertake  or  pro* 

mise,  at  any  time  within  six  years  next  before  the  day 

of  exhibiting  the  bill  of  the  said  A.  B.  in  manner  and 

form  as  the  said  A.  B.  hath  above  thereof  complained 

against  him;  and  this  the  said  C.  D.  is  ready  to  .verify; 

wherefore  he*  prays  judgment,  if  the  said  A.  B.  ought  to 

have  or  maintain  this  aforesaid  action  thereof  against  him, 

Ac.  J.  M. 

Replication,  And  the  said  A.  B.  as  to  the  said  plea  of  the  saidC. 
that  within  six,  D.  by  him  secondly  above  pleaded  in  bar,  says,  that  be 
y*"1  defcn-  by  reason  of  any  thing  by  the  said  C.  D.  in  that  plea 
K£r*r    above  alleged,  ought  not  to  be  barred  from  having  or 
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maintaining  his  aforesaid  action  thereof  against  him,  be- 
cause he  says  that  the  said  C.  D.  did  within  six  years 
next  before  the  day  of  exhibiting  the  bill  of  him  the  said 
A.  B.  to  wit,  on  the  day  of  in  the  year 

of  our  Lord  18    ,  at  Westminster  aforesaid,  undertake 
and  promise,  in  manner  and  form  as  the  said  A.  B.  hath 
above  thereof  complained  against  him ;  and  this  he  prays 
may  be  inquired  of  by  the  country.     And  the  said  A.  B.  N.  B.  This  re* 
dotti  the  like.     Therefore,  as  well  to  try  this  issue,  as  J^f^^ 
the  said  other  issue  above  joined,  let  a  jury  thereupon  ^am^aawM. 
come  before  our  lord  the  king  at  Westminster ,  on,  Ac.  by  aSthei* 
whom,  Ac.  and  who  neither,  &c,  to  recognize,  &c.  be-  needs  no  coun- 
cause  as  well,  Ac.  *efc  hand. 

And  the  said  C.  D.  by  E.  F.  his  attorney,  comes  and  j^^"**1* 
defends  the  wrong  and  injury,  when,  <&c.  and  says  that  ^ t-Jaid^ut, 
the  said  A.  B.  ought  not  to  have  his  aforesaid  action  and  had  and 
thereof  maintained  against  him,  because  he  says,  that  the  received, 
said  A.  B.  before  and  at  the  time  of  the  exhibiting  the 
bill  of  the  said  A.  B.  against  the  said  C.  D.  that  is  to 
say,  on  the  1st  day  of  January  in  the  year  of  our  Lord 
1817,  at  Westminster  aforesaid,  in  the  county  aforesaid, 
was  and  still  is  indebted  to  the  pvld  C.  D.  in  a  large  sum 
of  money,  (that  is  to  say)  in  the  sum  of  1001.  of  lawful 
money  of  Great  Britain^  for  so  much  money  by  the  said 
C.  D.  before  then  lent  and  advanced  to  the  said  A.  B. 
and  at  his  special  instance  and  request ;  and  in  the  further 
sum  of  1001.  of  like  lawful  money,  for  money  before  that 
time  paid,  laid  out,  and  expended  by  the  said  CD  to 
and  for  the  use  of  the  said  A.  B.  and  at  his  like  instance 
and  request:  and  in  the  further  sum  of  1001.  of  like  law- 
ful money,  for  money  by  the  said  A.  B.  before  that  time 
had  and  received,  to  and  for  the  use  of  the  said  C.  D. 
And  the  said  CD.  further  says,  that  the  said  several  sums 
of  money  so  due  and  owing  from  the  said  A.  B.  to  the 
said  C.  D.  as  aforesaid,  exceed  the  damages  sustained 
by  the  said  A.  B.  by  reason  of  the  not  performing  the 
said  several  promises  and  undertakings  of  the  said  C.  D. 
in  the  said  declaration  mentioned ;  and  that  out  of  which 
amid  several  sums  of  money,  he  the  said  C.  D.  is  willing, 
sum!  hereby  offers  to  set  off  and  allow  to  the  said  A .  B. 
the  fuH  amount  of  the  said  damages,  according  to  the 
form  of  the  statute,  Ac;  and  this  the  said  C.  D.  is  ready 
to  verify ;  Wherefore  he  prays  judgment,  if  the  said  A.  B. 
ought  to  have  his  aforesaid  action  thereof  maintained 
atgainst  him,  Ac.  J.  M. 

And  the  said  A.  B.  says,  That  he,  by  reason  of  any  J^^f*0" 
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Need  not  be  thing  by  the  said  C.  D.  above  in  pleading  alleged,  ought 
signed.  not  to  be  barred  from  having  and  maintaining  his  afore 

said  action  thereof  against  him,  because  he  says,  that  be 
the  said  A.  B.  was  not,  nor  is  indebted  to  the  said  C.  D. 
in  manner  and  form  as  the  said  C.  D.  hath  in  his  said  plea 
in  that  behalf  above  alleged ;  and  this  be*  the  said  A.  B. 
prays  may  be  inquired  of  by  the  country;  and  the  6aid 
C.  D.  doth  the  like,  &c.  Therefore  let  a  jury  thereupon 
come,  Ac. 

Plea  of  sad*-  And  the  said  C.  D.  by  E.  F.  his  attorney,  comes  and 
faction  in  aa*  defends  the  wrong  and  injury,  when,  Ac  and  says,  that 
*araVnt  the  said  A.  B.  ought  not  to  nave  or  maintain  his  afore- 

said action  thereof  against  him,  because  he  says,  that 
after  the  making  of  the  several  promises  and  undertakings 
in  the  said  declaration  mentioned,  to  wit,  on  the  second 
day  of  Feb.  in  the  year  of  our  Lt>rd  1817,  at  London 
aforesaid,  in  the  parish  and  ward  aforesaid,  the  said  C.  D. 
delivered  to  the  said  A.  B.  one  hogshead  of  sugar,  in  Ml 
satisfaction  and  discharge  of  the  said  several  promises  an* 
undertakings  in  the  said  declaration  mentioned,  and  of 
all  damages  and  sums  of  money  thereupon  due,  owing, 
or  accrued  ;  and  which  said  hogshead  of  sugar  the  said 
A.  B.  then  and  there  accepted  and  received  of  and  from 
the  said  C.  D.  in  full  satisfaction  and  discbarge  of  the 
said  several  promises  and  undertakings  in  the  said  decla- 
ration mentioned,  and  of  all  damages  and  sums  of  money 
as  aforesaid ;  and  this  he  the  said  C.  D.  is  ready  to  verify; 
wherefore  he  prays  judgment,  if  the  said  A.  B.  ought  to 
have  or  maintain  his  aforesaid  action  thereof  against 
him,  Ac.  S.  M. 

P    jfa^  And  the  said  A.-  B.   says,  That  he,  by  reason  of  any 

hereto.  thing  by  the  said  C.  D.  in  his  aforesaid  plea  above  alleged, 

ought  not  to  be  barred  from  having  and  maintaining  his 
aforesaid  action  thereof  against  him,  because  protesting 

Need  not  be    tkat  the  said  C.  D.  did  not  deliver  to  him  the  said  A.  B. 

tjgned.  the  said  hogshead  of  sugar  in  the  said  plea  mentioned,  in 

full  satisfaction  or  discharge  of  the  said  several  promises 
and  undertakings  in  the  said  declaration  mentioned,  or  of 
any  or  either  of  them,  or  of  all  or  any  part  of  the  dama- 
ges or  sums  thereupon  due,  owing  or  accrued,  in  man- 
ner and  form  as  the  said  C.  D.  hath  above  in  his  said  pie* 
in  that  behalf  alleged ;  for  replication  in  this  behalf,  the 
said  A.  B.  says,  that  he  did  not  accept  or  receive  the 
said  hogshead  of  sugar  of  or  from  the  said  C.  D.  in  full 
satisfaction  or  discharge  of  the  said  several  promises  and 
undertakings  in  the  said  declaration  mentioned,  or  otvnj 
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or  either  of  them,  or  of  all  or  any  part  of  such  damages 
or  safiis  of  money  as  aforesaid*  in  manner  and  form  as 
the  said  A.  B.  hath  above  in  bis  said  plea  in  thai  behalf 
alleged ;  and  this  he  the  said  A.  B.  prays  may  be  in- 
quired of  by  the  country;  and  the  said  C.  D.  doth  the 
like,  Ac.    Therefore,  &c. 


And  the  said  C.  D.  by  E.  F.  his  attorney,  comes  and 
defends  the  wrong  and  injury,  when,  &c.  and  as  to  the  to  part,  and  a 
said  several  promises  and  undertakings  in  the  said  decla-  2^   t0  *** 
ration  mentioned,  except  as  to  41.  and  4s.  parcel  of  the        ue" 
said  several  sums  of  money  in  the  said  declaration  also 
mentioned,  says,  that  he  did  not  undertake  and  promise, 
in  manner  ana  form  as  the  said  A.  B.  hath  above  thereof 
cbmplained  against  him,  and  of  this  he  puts  himself  upon 
the  country.     And  as  to  41.  and  4s.  parcel  of  the  said 
several  sums  of  money  in  the  said  declaration  mentioned, 
the  said  C.  D«  says  that  the  said    A.  B.  ought  not  to 
have  or  maintain  his  aforesaid  action  in  this  behalf  against 
him  the  said  C.  D.  to  recover  any  more  or  greater  dama- 
ges than  the  said  41.  and  4s.  in  this  behalf,  because  he  . 
says,  That  he  the  said  C.  D.  from  the  time  of  making  the 
said  several  promises  and  undertakings  in  the  said  declara- 
tion mentioned  as  to  the  said  41.  and  4s.  always  hitherto  was 
and  still  is,  ready  to  pay  to  the  said  A.  B.  the  said  sum 
of  4L  4s.  and  that  he  the  said  C.  D.  before  the  exhibiting 
of  the  bill  of  the  said  J.  to  wit,  on  the  22d  day  of  Feb.  io  The  day  may 
the  said  year  of  our  Lord  1817,    at,   &c.   in  the  said^8**"*^ 
county,  tendered  and  offered  to  pay  to  the  said  A.  B.  the         8c™oet- 
said  41.  and  4s.;  Which  said  41.  and  4s.  the  said  A.  B.  then 
and  there  wholly  refused  to  receive  from  the  said  C.  D. 
and  the  said  C.  D.  now  brings  the  said  41.  4s.  here  into 
court,  ready  io  be  paid  to  the  said  A.  B.  if  he  the  said 
A.  B.  will  accept  the  same;  and  this  he  is  ready  to  verify; 
wherefore  he  prays  judgment,  if  the  said  A.  fe.  ought  to 
have  or  maintain  his  aforesaid  action  thereof  against  him 
to  recover  any  more  or  greater  damages  than  the  said  41. 
and  4s.  in  this  behalf,  Ac.  S.  M. 

And  the  said  A.  B.  as  to  the  said  plea  of  the  said  C.  D.  Replication 
by  him  above  pleaded,  as  to  the  said  41.  and  4s.  parcel  of  denying  th* 
the  said  several  sums  of  money  in  the  said  declaration  tender< 
mentioned,  says,  That  he,  by  reason  of  any  thing  by  the 
said  C.  D.  in  that  plea  above  alleged,  ought  not  to  be 
barred  from  having  and  maintaining  his  aforesaid  action 
thereof  against  bim  to  recover  his  full  damages  in  this 
behalf;  because  he  says,  that  the. said  Q.  D.  did  not  ten- 
der or  offer  to  pay  to  the  said  A.  B.  the  said  41.  and  4* 
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m  maimer  Mid  form  as  the  taid  C.  D.  both  abote  in 
pleading  alleged ;  and  this  be  prays  may  be  inquired  of 
by  the  country,  and  the  said  C.  D.  doth  the  like.  There- 
fore, Ac. 

if  the  plaintiff     Join  issue  as  to  the  non  assumpsit,  and  at  the  end  of  the 

accepts  the       plea  of  tender,  say,  and  hereupon  the  said  plaintiff  freely 

meeey*  and      takes  and  accepts  out  of  court  here  the  said  41.  and  4s.  so 

ttedatJra.  ten*ered  an<*  Pa'd into  court  as  aforesaid ;  therefore,  as  to 

^^   *  the  said  41.  and  4s.  the  said  plaintiff  is  satisfied ;  and  asto 

the  trial  of  the  issue  above  joined  between  the  parties 

aforesaid,  let  a  jury  thereupon  come  before  our  lord  the 

king  at  Westminster,  on  next  after 

Need  not  be  ^7  w^om>  #c*  a&d  who  neither,  $c.  to  recognize, 

signed,  tyc.  because  as  well,  ifc.  the  same  day  is  given  to  the 

parties  aforesaid,  at  the  same  placed 

N.  B.  This  issue  is  made  up  by  the  clerk  of  the  papers. 

Plea  of  infan-       Because  he  says,  that  he  the  said  defendant  at  the  time 

cy.  To  be  sign-  of  the  making  the  said  several  promises  and  undertake 

ed  by  counsel,  jngs  in  the  said  declaration  mentioned,  was  under  the  age 

of  21  years,  to  wit,  of  the  age  of  18  years,  and  no  more, 

to  wit,  at  London,  aforesaid,  %c.  and  this  he  is  ready  to 

verify;  wherefore,  <Src.  B.  L. 

mCTt°icS^    And  ihe  said  c- D- h?  E- F- hi*  altorn*y» comes  aud 

ed  in  C.  P.  in  defends  the  wronff  and  injury  >  when,  &c.  and  says,  that 
assumpsit. '      the  said  A.  B.  ought  not  tchave  or  maintain  his  aforesaid 
action  thereof  against  him,  because  he  says,  that  hereto- 
fore, to  wit,  in  Hilary  term  in  the  57th  year  of  the  reign 
of  his  present  majesty,  the  said  A.  B.  impleaded  the  said 
C.  D.  in  his  said  majesty's  court,  before  Sir  Vicary  OUbbs, 
Knight,  and  his  companions,  then  his  majesty's  justices 
of  the  Bench,  at  Westminster  in  the  county  of  Middle* 
sex,  in  a  certain  plea  of  trespass  on  the  case,  on  promises, 
to  the  damage  of  the  said  A.  B.  of  601.  on  occasion  of  the 
not  performing  the  very  same  identical  promises  and  un- 
dertakings in  the  said  declaration  mentioned,  and  such 
proceedings  were  thereupon  had  in  the  said  Court  of  the 
Bench  aforesaid  in  that  plea ;  that  afterwards,  to  wk,  in 
that  very  same  Hilary  term,  in  the  57th  year  aforesaid, 
the  said  A.  B.  by  the  consideration  and  judgment  of  the 
said  court,  recovered  against  the  said  C.  D.  in  that  plea 
601.  for  his  damages  which  he  had  sustained*  on  occasion 
of  the  not  performing  the  very  same  identical  promise* 
and  undertakings  in  the  said  declaration  mentioned,  and 
whereof  the  said  CD.  was  convicted,  as  by  the  record, 
and  proceedings  thereof,  remaining  in  the  said  court  of  the 
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Bench  aforesaid,  at  Westminster  aforesaid,  more  fully 
appears ;  which  said  judgment  still  remains  in  its  full 
force,  strength,  and  effect,  not  in  the  least  reversed,  set 
aside,  paid  off,  annulled,  satisfied,  or  discharged ;  and 
this  he  is  ready  to  verify  by  the  said  record ;  wherefore 
he  prays  judgment,  if  the  said  A,  B.  ought  to  have  or 
maintain  his  aforesaid  action  thereof  against  him,  &c. 

S.  M.  (a) 

And  the  said  C.  D.by  E.  F.his  attorney,  comes  and  The  Eke  plea 
defends  the  wrong  and  injury,  when,  &c.  and  says,  that  ofa^^S^eIlt 
the  said  A.  B,  ought  not  to  have  his  aforesaid  action  ^J       m 
thereof  maintained  against  them,  because  he  says,  that 
the  said  A.  B.  heretofore,  to  wit,  in  term,  in  the 

year  of  the  reign  of  his  present  majesty, 
impleaded  the  said  C  D.  in  his  majesty's  court  before 
Sir  Vieary  Oibks^  Knight,  and  his    companions,  then 
his  majesty's  justices  of  the  Bench,  at   Westminster  in 
the  county  of  Middlesex,  in  a  oertain  plea  of  debt,  for 
800t.  of  and  upon  the  said  identical  writing  obligatory 
i*  the  said  declaration  mentioned;  and  such  proceedings 
were  thereupon  had,  in  the  said  court  of  the  Bench  afore- 
said, in  that  plea,  that  the  said  A.  B.  afterwards,  to  wijt,  in 
that  same  term,  in  the        year  aforesaid,  by  the  conside- 
ration and  judgment  of  that  court,  recovered  in  the  said 
plea,  against  the  said   C,  D.    his  debt  aforesaid,  and 
also  91.  which  in  the  said  court  of  the  said  Beach  afore- 
said, were  adjudged  to  him,  for  his  damages  which  he 
had  sustained,  on  occasion  of  the  detaining  of  .the  said 
debt,  whereof  the  said  CD.  was  convicted,  {is  by  the 
record,  and  proceedings  thereof,  still  remaining  ipjtbe 
said  court  of  the  Bench  aforesaid,  at  Westminster  afore- 
said,  more  fully  appears,  which  said  judgment  still  .re- 
mains in  its  full  force,  strength  and  effect,  not  in  the  least 
reversed,  set  aside,  paid  off,  satisfied  or  discharged ;  and 
this  lie  the  said  C.  D.  is  ready  to  verify,  by  the  said  re- 
cord:  whereof  they  pray  judgment,  if  4he  said  A.  B. 
might  to  have  his  aforesaid  action  thereof  maintained 
against  them,  Ac.  8.  M .  (6) 

,     —  i  i  i  a  i     ii      in      i    mi     ■■ ■■<— ■ .  ■  ■■       i»hi     »»»  ■  wi^^— ■  n  t  jn.  ui 


(a)  The  clerk  of  the  papers  draws  the  replication,  and 
joinder,  which  cpmpletes  the  paper  book. 


(A)  Where  a  sham  plea  was  pleaded  of  a  judgment 
recovered  in  the  court  of  pie  poucUo  in  Bartholomew, 
r  in  terms  palpably  fictitious,  the  court  reprobated  the 

Z  2 


840  OP  ABTDING  BY  THE  PLEA; 


OF  MOVING  TO  ABIDE   BY    PLEA. 

^Howtopro-        If  the  defendant  plead  a  special  plea,  as  a  judgment 
eeed-  recovered  in  another  court  for  the  same  cause,  or  such 

a  plea  as  you  think  he  will  not  abide  by,  you  jnay  move 
the  court  for  him  to  stand  by  such  plea,  or  plead  suck 
otfier  instanter  as  he  will  stand  by,  the  latter  is  done  by 
motion  in  court ;  if  to  plead  on  the  morrow,  then  by  a 
counseVs  hand  being  signed ;  take  th6  latter  to  the  clerk 
of  the  rules,  (the  former  is  handed  up  in  court,)  in 
either  case  he  draws  up  the  rule,  pay  him  7s., 
.  counsel  10s.  6d.;  make  copy  and  leave  it  with  the  defen- 
dant's attorney,  or  at  his  house. 

When  to  When  the  court  doth  order  one  to  plead  forthwith,  he 

plead.  shall  plead  in  such  convenient  time  after  as  the  court 

shall  judge  reasonable ;  but  if  it  be  instanter ,  then  he  must 
plead  the  same  day,  2  Litt.  P.  R.  872.  It  is  now  settled 
to  be  within  24  hours  after  rule  served.  Price  v.  Hodg* 
son,  E.  T.  85  Geo.  3. 

Vacation  time,  a  judge  at  his  chamber,  in  vacation  time,  may  make 
an  order,  that  the  defendant  shall  plead  such  a  plea  as 
he  will  stand  by.    2  Burr.  781.     Foster  v.  Shaw. 

In  case  of  a         If  it  be  towards  the  end  of  the  term  (that  the  plaintiff 

dilatory  plea  may  have  sufficient  time  to  give  notice  of  trial,)  the 

orfiivolous  court  will  onjer  tte  defendant,    if  he  will  not  abide  by 

courjj1^  or*  his  plea,  to  plead  another  instantly,  provided  alwars 

der  defendant  that  the  time  allowed  by  the  common  rule  to  plead  be 

to  stand  by  it,  expired :   and  the  practice  is  the  same  with    regard  to 

or  plead  in-  frivolous  demurrers.     N.  on  RtUe>  T.  5  &  6  Geo.  2. 

-lanter-  2  SdUc.  615. 

If  be  plead  a  If  a  plea  has  been  pleaded,  and  the  plaintiff  obtains  a 
new  plea,  it  rule  or  order  of  a  judge,  that  he  plead  such  other  as  the 
X? 0nlyiaT  defendant  will  abide  by,  the  defendant  may  either  stand 
fesue^and  a  ^7  ^e  Plea  Plea(*ed,  or  plead  such  other  within  the 
§eUok  time  limited  by  such  rule  or  order,  but  he  can  only  plead 

the  general  issue  and  a  notice  of  set-off  after  such  rule  or 
order.  Hare  v.  JUoyd,  1  Term  Hep.  693.  Cochran  ▼. 
Robertson.  S.  P. 


practice,  and  suffered  plaintiff  to  sign  judgment,  and  or- 
dered the  attorney  to  pay  all  costs.  Blewiti  v.  M&rsden, 
10  East,  237. 


OF  STRIKING  OUT,  WAIVING,  AND  ADDING  PLEAS.  84] 

The  costs  of  this  motion  are  allowed,  whether  the  de-  Costs. 
fendant  plead  a-new  or  not.    1  have  this  from  the  mas- 
ter. 

If  the  defendant  abides  by  his  plea,  and  takes  no  notice  If  he  abides  by 
of  the  rule  served,  the  plaintiff  must  then  proceed  to  re-  P,ea- 
ply,  and  not  sign  judgment.   Webb  v.  Holt,  2  Sir.  1234. 


Vf  striking  out  special  Plea,  waiving  and  adding  Pleas* 

When  the  paper  book  is  delivered  to  defendant's  at-  When  he  may 
torney,  he  may,  (unless  he  has  pleaded  a  new  plea,)  with-  strike  out  plea. 
in  the  time  limited  by  the  rule  for  the  return,  strike  out 
the  special  plea,  and  plead  the  general  issue;  or,  if  the 
defendant  demur  specially,  and  the  book  be  made  up, 
he  may,  within  the  time,  strike  that  out,  and  plead  the 
general  issue.    2  Salt.  514. 

• 

The  defendant  cannot  waive  the  general  issue,  and  in-  Cannot  waive 
stead  thereof  give  a  special  plea  or  demurrer,  nor  can  he  J*16  ft"*1161*! 
waive  a  general  demurrer,  and  give  a  special  demurrer  J^JJLfEIT 
or  special  plea.   N.owR.T.  5  <fc  6  Geo.  2.    2  Sir.   960.  ™  J"™2 
Law  v,  Law.    But  if  a  special  plea  or  special  demurrer  hemay*0^ 
be  given  in,  and  the  book  is  made  up,  and  delivered  to 
the  defendant's  attorney,  he  may  strike  out  the  special 
plea  or  demurrer,  and  return  it  with  the  general  issue,  or 
general  demurrer.  Ibid.       And  though  he  is  tied  down  And  may  de- 
by  a  rule  of  court,  or  an  order  to  plead  issuably,  and  mur  tothe 
take  short  notice  of  trial,  and  the  plaintiff  replies,  yet  be  reP,ication* 
may  dep&Qr  to  the  replication,    if  there  is  good  cause, 
without  breach  of  the  rule  or  order,  but  not  otherwise. 
Sir.  1185.  Dewey  v.  Sopp. 

JBut  if  the  general  issue  be  plead  by  mistake,  the  court,  If  general  issue 
on  affidavit  of  facts,  will  permit  defendant  to  withdraw  be  pleaded  by 
it,  and  plead  a  justification.  1  Wils.  254.  So  in  C.  P.  Barn.  mifitake. 
346.  2  Wils.  204. 

If  the  general  issue  be  pleaded  by  mistake,  without  a  */  without  no- 
notice  of  set-off,  the  court  will  give  leave  to  withdraw  t^ceof8et-ofl^ 
sujch  plea,  and  order  it  to  be  delivered  again  with  the 
notice  of  set-off.     2  Sir.  1267.    Blackburn  v  Matthias. 

(jeavebas  been  given  to  add  a  plea  after  issue  joined,  A  plea  may 
though  two  terms  have  elapsed.     I  Wils.  223.  Waters  v.  wj<h  leave  be 
Bavell.  ■*"• 

It  seems  there  have  been  many  instances  of  leave  being  If  plea  be 
given  to  withdraw  plea  pleaded,   and   replead  with  a  withdraw*!. 
justification,  where  the  court  can  prevent  the   plaintiff 
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from  suffering  any  inconvenience  by  it,  as  by  obliging 
the  defendant  to  take  short  notice  of  trial,  and  in  case 
there  be  a  verdict  for  the  plaintiff  to  let  him  have  judg- 
ment of  the  tern.  Per  Cur.  Taylor  v.  JoddreU,  1  fViU. 
254. 


Stat  of  gam- 
ing. 


General  issue 

waived  and 
allowed  to 
plead  double. 

Plea  waived 
after  joinder 
in  demurrer. 


Leave  was  given  to  withdraw  non  est  factum,  and  to 
plead  the  statute  of  gaming,  the  attorney  conceiving  the 
statute  might  be  given  in  evidence  on  the  non  est  factum* 
Jeffereys  v.  Walter,  1  Wills,  m. 

Nil  debet  pleaded,  and  after  demurrer,  leave  was  given 
to  withdraw  it,  and  plead  it  again  with  a  special  pka. 
Meard  v.  Phillips,  2  Sir.  906. 

Nil  debet  pleaded  to  a  bond  for  performance  of  cove- 
nants after  joinder  in  demurrer,  on  defendant's  consent* 
ing  to  put  plaintiff  in  same  condition  as  if  he  had  plead- 
ed  right  at  first,  court  permitted  him  to  waive  his  plea, 
and  plead  performance  of  covenants.  Herbert  v.  Griffiths, 
2  Str,  1181. 

'  *tted  to  ^  reP^ca^on  was  permitted  to  be  withdrawn,  and 
ETwWdrawn  leave  given  to  reply  de  novo  after  six  terms  elapsed ;  the 
after  mx  terms,  case  was,  that  the  plaintiff  had  (by  mistake  .of  former  at- 

torney)  traversed  a  lease  under  which  he  himself  claimed. 

Alder  v.  Chip,  %  Burr.  765.     This  was  considered  as  an 

amendment  to  prevent  the  defacing  and  obliterating  the 

roll. 


Replication 


After  volun- 
tary nonsuit. 


But  court  refused,  after  a  voluntary  nonsuit,  to  give 
plaintiff  leave  to  reply  denovo,  that  a  latitat  issued  with* 
in  six  years.    Hutchinson  v.  Price,  5  Burr.  2692. 

For  more,  see  title  Amendment. 


No  time  fixed 
for  replying, 
ftc 


Jf  defendant 


'    REPLICATION. 

How  to  compel  Plaintiff  to  reply,  ifc. 

There  is  no  time  fixed  upon  for  replying  to  the  plea, 
Sec.  the  party  who  is  to  do  the  act  applies  to  the 
master  for  a  special  rale  for  that  purpose,  and  if  the  plain- 
tiff does  not  file  his  replication,  Ac.  within  the  time 
limited,  which  is  four  days  exclusive  after  the  service  of 
the  rule,  judgment  of  nonpros  may  be  signed  without  & 
demand  made  of  such  replication,  Ac.  as  the  service  of 
the  rule  is  deemed  a  demand  of  itself. 

If  the  defendant  on  the  other  hwd  neglect  to  rejoin  or 
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rebut,  when  served  with  the  rule,   the  plaintiff  may  sign 
bis  judgment  on  the  expiration  of  the  rule. 

So  if  plaintiff  does  not  surrejoin  or  surrebut  within  the  S°  if  pWnt&T 
time  limited,  the  defendant  may  sign  judgment  of  non-  "eS>ecu 
pros. 

Sunday,  on  which  day  the  court  doth  not  sit,  if  it  be  Sunday,  &c. 
not  the  last  of  those  four  days,  is  to  be  reckoned  a  day 
within  those  rules. 

To  compel  the  party  to  reply,  4fc.  get  a  rule  from  the  To  comnel 
master  entered  on  the  back  of  your  last  proceeding,  vizi  Jzjji 
plea,  replication,  %c.  take  same  to  the  clerk  of  the  rules,  ™  y* 
whose  clerk  enters  it  and  marks  same,  entered,  pay  3s. 
then  serve  copy  on  plaintiff's  attorney,  naming  the  cause, 
thus:  "  Doe  v.  Roe,  Saturday,  next  after,  tyc.  to  reply, 
"  entered.99    If  the  replication,  &c.  is  not  filed   or  deli* 
vered,  as  the  case  happens  (if  special,  at  the  clerk  of  the 
papers,  if  to  a  general  plea,  to  the  atttorney,)  then  when 
rule  is  expired,  sign  Judgment  of  nonpros  ;    for  which 
see  title  Nonpros. 

If  a  cause  has  continued  four  terms  without  prosecu-  If  four  term* 
tion  before  issue  joined,   each  party  shall  have  a  term's  elapaed.  - 
notice  to  reply,  rejoin,  Ac.  unless  the  cause  hath  been 
staid  by  injunction  or  privilege ;    and  such  notice  must 
be  given  before  the  essoign  day.  2  Str.  1 164. 

And  such  notice  should  be,  that  you  intend  to  proceed,  Notice  after 
after  the  end  of  the  ensuing  term,  by  giving  a  rule  to  the  end  of  th« 
reply :  in  this  case  the  rule  is  to  be  given  by  the  master  mm^ae  tam. 
the  day  after  the  term  is  expired,  and  to  be  entered  with 
the  clerk  of  the  rules,  before  service. 

Rule  to  reply,  rejoin,  Ac.  may  be  given  at  any  time  in  Wn«J  role 
term  time,  or  within  sixteen  days  after  the  term.  may  **  g,veiL 

A  replication  was,  by  leave  of  the  court,  withdrawn  Withdrawing 
six  terms  after  filed.  2  Burr.  756.  Aider  v.  Chip.  ideation. 

If  you  want  time  to  reply,  <fcc.  you  may  have  a  snm-  Time, 
mons  for  that  purpose. 

Proceed  in  the  same  way  to  urge  defendant  to  rejoin,  Rejoin, 
plaintiff  to  surrejoin,  and  so  on,  until  issue  be  joined. 

If  defendant  does  not  rejoin,  the  plaintiff  may  strike  If  defendant 
out  the  previous  pleadings,  and  enter  judgment  as  for  does  art  re. 
want  of  a  plea ;  for  it  is  considered  as  an  abandonment  J0*0* 
of  the  plea.  Petrie  v.  Fitzroy%  5  Term  Hep.  152. 

The  case  of   Thomson  v.  Rial,   4  Term  Rep.  195.  Four  days 
stated  in  Sell.  369.    is  on  a  paper  book,  and  not  on  a  eI  US1Y* 


PAPER  BOOKS. 


rule  to  reply. — The  four  days  to  reply,  Ac.  is  four  day* 
exclusive,  and  judgment  cannot  be  signed  till  the  after- 
noon of  the  fifth  day  after  the  rule  served ;  as  if  served 
on  the  sixth,  judgment  cannot  be  signed  till  the  1  lth,  ip 
the  afternoon. 


PAPER    BOOKS. 


Definition,  Paper  Books  are  the  issues  in  law  upon  special  pleads 

ings,  made  up  by  the  clerk  of  the  papers,  who  is  an 
officer  appointed  .by  the  court  for  that  purpose.  And 
such  clerk,  in  all  copies  of  pleas  and  paper  books  by  him 
made  up,  shall  subscribe  to  such  paper  books  the  name* 
of  counsel  who  have  signed  such  plea,  as  well  on  the 
behalf  of  the  plaintiff,  as  of  the  defendant;  apd  that  in 
all  books  to  be  delivered  to  the  justices  of  this  court,  the 
names  of  the  counsel  who  shall  sign  those  pleadings,  as 
well  on  the  part  of  the  plaintiff,  as  on  the  part  of  the 
defendant,  shall  be  wiitten  under  those  books  by  the 
clerks  or  attornies  who  shall  deliver  those  books.  R.  E. 
18  C.  2. 

When  the  In  case  of  special  pleading,  the  book  must  be  deliver* 

k^Ttnh?  **  ec*  to  *ke  defendant's  attorney,  and  if  returned,  then, 
jj^gj  and  not  before,  the  issue  upon  the  pleadings  is  joined ; 

for  then  both  parties  are  agreed  on  the  determination  of 
the  matter  in  question.     Vide  2  Lill.  Pract.  Reg.  113. 

In  what  cases  the  attornies  may  make  up  the  issue, 
vide  title  Issue. 

Paper  days.  Tuesdays  and  Fridays  are  called  special  paper  days 

because  the  court  goes  into  the  paper,  before  they  enter 
upon  motions. 

In  what  cases  In  alL  special  pleadings  where  the  plaintiff  takes  issue 
PapGbern«i  uPon  ^e  defendant's  pleading,  or  traverseth  the  same, 
up^without6  or  demurs,  so  as  the  defendant  is  not  let  in  to  allege  any 
giving  a  rule  new  matter,  there  the  plaintiff  may  make  up  the  paper 
to  rejoin.         book  without  giving  a  rule  with  the  secondary  to  rejoin, 

otherwise  a  rule  must  be  given,  (a)    N.  on  Rule  Trin* 

1  Geo.  2. 


As  to  cost*, 
if  defendant 
does  not  re- 


Where  the  clerk  of  the  papers  made  up  the  book  on 


(a)  Unless  the  defendant  be  bound,  by  a  judge's  order, 
to  rejoin  gratis. 


?A?fiR  BOOKS.  340 

4  replication  to  plea  of  set-off,  and  which  was  delivered  turn  book, and 
to  defendant's  attorney,  who  did  not  return  same. — The  plaintiff  does 
plaintiff  afterwards  gave  notice  of  trial,  made  up  the  re-  ■ot*ngnJuds- 
cord,    and  countermanded   same. — The    master    disal- 
lowed the   costs   of  the  record   and  briefs,    as  also  the 
notice  of  trial,  and  said,  plaintiff  should  have  signed  his 
judgment  for  want  of  the  paper  book  being  returned. — 
But  had  the  plaintiff  joined   the  issue  on  defendant's  re- 
joinder, he  might  then  have  gone  to  trial,    if  he  thought 
proper,   instead  of  signing  the   judgment,  and  would 
lave  b^eu  allowed  the  costs. 


How  to  proceed  to  make  up  the  Book. 

tf  a  special  plea  be  left  in  the  office,  that  is,  such  a  How  tomako 
one  as  plaintiff  can  take  issue  on,  make  a  copy  of  the  ?P  P8?? 
declaration  on  unstampt  paper,  and  carry  it  to  the  clerk  °™J*'  H*k? 


case. 


of  the  papers,  SymoncPs  Inn,  who  will,  if  the  replica- 
tion be  of  course,  draw   same,  and  make  up  the  paper 
book  forthwith ;  and  give  this  rule  thereon,  "  unless  the 
*'  defendant  receive    this  paper  book,«and  returns  the 
*'  same  on  (naming  the  day)  to  be  enrolled,  let  a  writ 
**  be  made,"  which  is  four  days  exclusive  of  the  day 
you  deliver  it ;  pay  him  8d.  per  sheet  for  the  whole  book, 
and  4d,  per  sheet  for  all  the  pleadings  subsequent  to  the 
declaration,  besides  stamps,  which  book  keep  a  copy  of, 
and  deliyqr  to  defendant's  attorney ;    if  issue  be  joined, 
the  plaintiff  may  give  notice  of  trial  on  the  back  of  the 
book,    when  he  delivers  the  same.     In  case  the  defen-  Payment  for 
dant's  attorney  does  not  return  it  in  time,  (no  payment  the  book  to 
for  the  pleadings  is  requisite,)  sign  judgment  the  same  as  dei*  °*  "^ 
if  no  plea  had  been  delivered,  and  execute  an  inquiry  ;  W6™* 
the  same  notice  which  was  given  for  the  trial  shall  serve 
for  the  inquiry ;    but  give  notice  that  such  inquiry  is  to 
be  executed  on  such  a  day,  at  such  an  hour  and  plqce :  Ruj?/  M* 
a*  for  instance,    "  at  the  sheriffs  office,   &c."    If  heS6GeaSi 
return   the  paper    book,    tljpn  proceed   to  trial    as  in 
other  cased. 

The  defendant  did  not  pay  for  the  paper  book ;  on  adjudgment 
plea  of  non  assumpsit  and  tender,  plaintiff  signed  judg-  cannot  be 
jnent — Motion  to  set  it  aside.     Lord  Kenyon.   We  have  agnedfornon* 
bad  a  conference  with  the  judges  of  the  C.  P.  and  they  P"yn»tfor 
all  agree  with  us  in  thinking  that  the  rule  (Hilary  term,  ^^  ^°^' 
;35  Geo.  S.)  established  here,  and  which  has  been  adopted 
jn  that  court,   ought  to  be  general.     Rule    absolute. 
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Fuller  v.  Osborne,   6  Term  Rep.  477.    Vide  for  rule  title 
Issue. 


Bow  to  proceed  on  a  Plea  of  Judgment  recovered,  in  the 

Common  Pleas. 

How  to  pro-        If  it  be  not  an  issue  on  which  you  can  go  to  trial,  viz, 

ceed  <>n  a  plea  an  issue  on  a  replication  of  nul  tiel  record>  to  a  plea  of  a 

°f  * Jer«rent  Judgmeot  recovered,  and  the  defendant  returns  the  book 

S»V  in  ano-    witSout  striking  out  any  of  the  pleadings,  get  the  magtef 

tker  court      to  give  on  the  paper  book  "  a  rule  to  produce  the  record,*1 

which  is  a  four  day  rule,  enter  it  with  the  clerk  of  the 

rules,  pay  3s,  a  copy  of  which  is  served  on  defendant's 

attorney;  this  done,  enter  all  the  proceedings  on  the  roll 

exactly  as  they  are  in  the  paper  book :  first  entering  tie 

term,  then  warrants  of  attorney  for plaintiff^andd^endant, 

docket  the  same,  carry  it  -to  the  treasury  chamber,  and 

file  it ;  on  the  day  mentioned  in  the  rule  for  defendant  to 

produce  the  record,  go  to  Westminster,  bespeak  the  roll 

at  the  treasury  to  be  brought  into  court,  and  give  paper 

book  to  one  of  the  criers,  who  will  call  defendant  three 

times  "  to  produce  the  record  or  he  will  be  condemned." 

Pay  in  the  whole  4s.  fid.      The  master  marks  on  the  side 

of  the  roll  "  the  defendant  hath  not  produced  the  record  * 

which  is  signing  the  judgment,  give  notiee  of  inquiry, 

and  proceed  to  execution.    But  if  it  be  in  debt,  a  ntte 

If  in  debt        must  be  given  for  judgment,  which  expires  in  four  days 

*  n?^111*!?61*  exclusive,  sign  judgment  on  a  10s.  stamp  paper*,  beepeak 

^trainster    the  ro11  of  Mr-  *&■•  to  be  bought  to  the  master'*,  he 

in  term.  will  tax  the  costs  and  mark  them  on  the  roll,  pay  3a.  6d. 

then  sue  out  execution. 

This  marking  of  the  roll  is  in  fact  signing  the  judgment ; 
but  it  is  the  practice  for  the  clerk  of  the  judgments  to 
enter  the  judgment.  Make  an  incipitur  on  a  4d. 
stamp  paper,  which  take  to  the  clerk  of  the  judgments. 
If  this  is  omitted,  it  is  irregular,  in  as  much  as  there  is  no 
judgment  to  warrant  the  further  proceedings,  pay  6d.  for 
entering  same.  In  debt,  a  four-day  rule  must  be  given 
for  judgment,  and  afterwards  judgment  is  signed  on 
10s.  stamp. 

How  to  proceed  on  the  Return  of  the  Book,  and  Demurrer 

filed. 


How  to  t>ro-       "  defendant  returns  the  paper  book,  and  indo.«^ 
ceed  if  dJbn-   thereon  "  that  he  has  struck  out  the  rejoinder,"  which  (h 
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may   do,)  "  and  left  a  demurrer  in  the  office"  take  j^  ^tun* 
paper   book  to  the  clerk  of  the  papers  to  have  the  de*  the  paper 
murrer  and  joinder  added  thereto,  deliver  the  book  again  book,  and  do- 
to  the  attorney  (which  is  now  called  the  demurrer  book,)  mu? i0^ 
and  he  must  return  the  same  in  "  twenty-four  hours,  rePllcatl011' 
"  after  delivery,"  or  sign  judgment,  which  is  done  as 
if   no  plea  bad    been  pleaded.     But  if  he  return  the 
book  in  time,  (a)  (no  payment  is  necessary,)  then  enter 
on  the  roll  the  term,  warrants  of  attorney,  and  the  me* 
morandum  as  far  as  the  cause  of  action ;  take  it  to  the 
clerk   of  the  judgments,  he  will  enter  it,  then  give  a 
brief  to  counsel,  with  instructions  to  move  for  a  consi- 
lium, (that  is,)    a  day  appointed  to  argue  the  demurrer,  On  setting 
which  is  signed  only,  pay  10s.  6d.  take  the  roll  to  the  *****  do™t 
clerk  of  the  papers,  who  will  mark  it  "  read,"  pay  ls.6d.  fte  ten^and 
and  he  will  sign  his  initials  on  counsel's  brief;  go  to  the  No.  of  the  roll 
clerk  of  the  rules,    give  him  the  brief,  and  he  Vvill  draw  to  be  produced 
tip  the  rule,  pay  him  0s.  6d.  then  return  to  the  clerk  of  to  the  clerk  of 
the  papers,  and  he  will  set  down  the  cause,   pay    Is.  j^J^^fJ^ 
Serve  copy  of  rule  on  defendant's  attorney.     Then  plain-  J^fe  the  en- 
tifPs  attorney  proceeds  to  make  two  copies  of  the  de-  try  at  the 
murrer  book  for  the  chief  justice  and  senior  judge,  and  judgment 
the  defendant's  attorney  (may  if  he  pleases,  and  which  office* 
he  usually  does,  if  for  argument,)  makes  two  copies  for 
the  two  other  judges,  (no  stamps  are  requisite,)  on  brief 
paper.    The  rule  of  Easter  term,  2  Jac.  2,  is  to  be  at- 
tended to ;  the  exceptions  which  shall  be  insisted  upon 
in  argument,  shall  be  marked  in  the  margin  of  the  books 
delivered;  and    also  the  rule  as  to  the  delivery  to  the 
judges  of   Triu.  40  Geo.  3.      Those  for  argument  on 
Tuesday,  to  be  delivered  on  Saturday  preceding.— 
Those  for  Friday f  to  be  delivered  on   Tuesday  preced- 
ing.    In  case  the  defendant's  attorney  neglect  to  deliver 
his  books  in  time,  then  the  plaintiffs  attorney   may  deli- 
ver them  for  him ;  pay  the  clerks  2s.  each.     If  the  de- 
fendant's attorney  neglects  to  deliver  his  before  then,  the 
plaintiffs  attorney  delivers  the  twy  for  him ;   and  in  this 
case  the  defendant  cannot  be  heard.     If  there  is  an  argu- 
ment, a  copy  is  to  be  made  for  counsel,  fee  discretionary 
on  each  side;   but  if  no   argument,  then  the  plaintiffs 
attorney  having  delivered  the  four  books  to  the  judges, 


(a)  The  rule  of  M.  36  Geo.  3.  extends  to  all  special 
issues,  and  the  paper  and  demurrer  books  made  up  there- 
on. 6  T.  R.  477.  And  see  1  Soe.  &  P.  29?.  &  JP. 
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delivers  a  copy  also  to  his  counsel,  with  a  fee  of  one 
guinea  indorsed,  thereon,  to  move  for  judgment,  naming 
the  da j  appointed  for  hearing,  and  informing  him  that 
the  defendant  has  delivered  no  books ;  or  by  putting  on 
the  brief, — No  argument.  On  the  day  appointed  attend 
the  court,  and  pay  the  criers  four  shillings.     In  the  even; 

2jXSt  ™e  5°  to   *•*  clerk  of  the  rules>  draw  UP  the  rule  f6r 
juogm       judgment,  pay  6s.  6d.  and  if  the  action  be  in  case,  then 

give  notice  of  executing  a  writ  of  inquiry,  and  proceed 

therein  as  under  title  Judgment  by  Default,  (a) 

If  in  debt  H  ^e  action  be  in  debt,  then  stamp  the  rule  .for  judg- 

ment with  a  10s.  stamp,  and  proceed  to  tax  the  costs, 
first  bespeak  the  roll  from  the  treasury,  if  carried  in,  to 
be  at  the  master's;  if  not,  enter  all  the  proceedings  there- 
on yourself,  and  the  master  will  mark  the  roll ;  pay  3s.  6d. 
then  take  out  execution.  No  rule  for  judgment  is  given 
after  argument  on  demurrer  in  debt,  for  the  court  will 
not  suffer  any  one  to  tell  them  that  the  judgment  they 
gave  on  mature  deliberation  is  wrong.  But  otherwise 
in  case  of  judgment  by  default,  Sir.  425.  Edwards  v. 
Blunt. 

Notes  respecting  Paper  Books. 

Where  plain-  Where  the  plaintiff,  upon  any  pleading  of  the  defend* 
tifftendew  an  4ant,  tenders  an  issue,  and  the  paper  book  is  made  up  and 

foJLiTs  pka,  delivered  with  notice  of  Wft,>  and  foe  defendant  strikes 
and  notice  of  out  tne  similiter,  and  returns  the  book  with  a  demurrer, 
trial  given,  if  the  same  notice  which  was  given  for  the  trial  of  the  issue 
defendant  de-  on  the  paper  book,  shall  serve  for  executing  the  writ  of 
•"a"  ""t  inquiry,  but  then  the  plaintiff  ought  to  give  notice  of  the 
idve^lt  shall  ^our  and  pl*ce  of  executing  the  inquiry.     N.  on  R.  H. 

serve  for  in-      &  Geo.  1. 

N  ti "  f  trini  Upon  the  delivery  of  any  paper  book,  wherein  an  issue 
given  for  the  *s  j°ined>  and  notice  of  trial  given  on  the  back  of  the 
special  issue  book,  if  the  same  be  afterwards  waived,  and  the  general 
shall  (if  waiv-  issue  given,  the  notice  which  was  given  for  the  trial  of 
ed)  serve  for  the  special  issue,  shall  serve  for  notice  of  the  general  is- 

2S5i8€ne" sue'   N"  on  RuU>  HiL  8  Geo'  h 


(a)  Being  a  judgment  given  by  the  court,  the  roll  is 
supposed  to  be  marked  in  court "  judgment  for  the  plain- 
tiff" by  the  master,  therefore  there  is  no  necessity  to 
sign  an  interlocutory  judgment. 
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If  a  paper  book  be  made  up  and  delivered  in  term  When  to  re- 
time, or  within  four  days  exclusive  after  the  term,  with  {J^^E* 
a  rule  given  thereon,  by  the  said  clerk  of  the  papers,  for  made  Up  md 
bringing  the  same  book  to  be  enrolled,  and  defendant's  delivered  in 
attorney  doth  not,  within  four  days  after  the  delivery  term,  or  in 
thereof  bring  back  the  book,  and  join  with  the  plaintiff  fourdaysafler. 
in  the  special  issue  or  demurrer  made  up,  or  wjstive  his 
special  plea,  and  give  the  general  issue  or  demurrer  to 
any  special  issue  tendered,  judgment  may  be  signed  and 
entered,  as  if  no  plea  had  been  pleaded.  N.  on  R.  Trin. 
1  Geo.  2. 

It  seems  by  the  course  of  the  office,  the  paper  book  in  In  town 
a  cause  in  London  or  Middlesex  cannot  be  mad^  up  with  causeg- 
the  usual  four  day  rule  to  return  it,  Unless  the  same  be  made 
up  and-  taken  from  the  office  within  four  days  from  the  end 
of  the  term,  (a)  But  I  take  it,  if  the  defendant  is  under 
terms  of  taking  short  notice  of  trial  for  the  adjournment 
day,  and  he  delay  filing  his  plea,  he  is  bound  to  return 
the  book,  so  that  the  plaintiff  may  go  to  trial  according 
to  the  terms  of  the  order,  although  the  rule  be  contrary, 
as  he  is  bound  to  rejoin  gratis,  by  the  order,  and  he  must 
redeliver  the  book  in  twenty-four  hours,  notwithstanding 
the  rule  for  the  plaintiff  to  make  up  his  record. 

The  course  of  the  office  respecting   making   up  the  Country 
paper  book  in  country  causes  is,  that  the  book  may  be  causes* 
made  up  with  the  usual  rule  to  return  same  at  any  time 
previous  to  the  assizes. 

And  if  it  be  an  issue  to  be  tried  at  such  assizes,  the  de-  At  the  assize*, 
fendant's  attorney  shall  deliver  it  back  within  four  days 
after  the  delivery,/  and  join  in  the  special  issue,  or  give 
the  general  issue,  and  take  notice  of  trial,  or  else  the  plain- 
tiff's attorney  may  sign  judgment  by  default,  as  if  the  de- 
fendant had  not  pleaded.  But  in  all  cases,  if  the  plain- 
tifFs  attorney  accept  the  book  after  the  limited  time,  he 
canot  sign  judgment.  N.  on  R.  T.l  Geo.  2. 

The  case  of  Oxley  v.  Bridge  created  much  confusion  On  a  rule  to 
in  the  practice,  by  the  court's  determining,  that  defendant  retufti  the 
had  until  the  office  opened  to  return  the  book,  although  ^k,(iTdthi5 
the  rule  expired  the  preceding  evening,  by  which  the  thTdvSfant 
defendant  got  the  term  of  the  plaintiff,  Dougl.  67.      But  delay  till  the 

,     morning- of 

(a)  It  is  said  the  clerk  of  the  papers  has  no  discretion  the  plaintifiP 
to  give  a  rule  to  return  the  paper  book  in  less  than  four  may  sign 
days,  even  though  the  defendant  be  undet  terms  of  tak-  judgment, 
ing  short  notice  of  trial.  Hale  v.  Smallwood,  E.  86  Geo.  3. 
Tidd,  6  Ed.  774. 
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in  Trin.  term  1779,  it  beoanxe  the  object  of  a  second*  in-* 
quiry,  and  the  case  was  this:  action  on  bond,  plea,  judg- 
ment recovered.  Replication,  nul  tiel  record,  the  book 
was  delivered  with  the  usual  four  day  rule.  The  book 
was  not  offered  to  be  returned  till  the  morning  of  the  fifth 
daj  before  the  opening  of  the  office,  when  the  plaintiff 
refused  to  receive  it,  and  immediately  signed  judgment 
and  took  out  execution.  Rule  to  set  the  proceedings 
aside  for  irregularity.  The  master  certified,  that  strictly 
the  plaintiff  was  entitled  to  sign  judgment,  if  the  paper 
book  was  not  returned  on  the  evening  of  the  fourth  day, 
although  it  is  a  very  common  indulgence  to  allow  hint  tUl 
the  next  morning.  Lord  Mansfield  was  clear,  that  a 
judgment  entered  up  agreeably  to  what  the  master  had 
certified  to  be,  in  strictness,  the  practice  of  the  court, 
.  could  not  be  set  aside  for  irregularity.  Rule  discharged. 
Hastier  v.  Ansel,  Dougl.  Rep.  197. 

Same  doctrine.      The  rule  expired  Saturday,  paper  book  not  returned 

till  the  Monday  morning  before  the  opening  of  the  office, 
when  plaintiff  refused  to  receive  it,  and  immediately 
signed  judgment:  court  held  the  judgment  regular. 
Thomson  ▼.  Ryal,  4  Term  Rep.  195. 

livoedTsame  The  book  very  often  is  not  delivered  the  same  night 
night  obtain-  the  clerk  of  the  papers  delivers  it  out;  in  that  case,  the 
ed  from  cleric  defendant  has  four  days  after  delivery  to  deliver  it  back, 
of  the  papers.  v{z;  one  fay  inclusive,  the  other  exclusive :  as  if  delivered 

the  sixth,  it  must  be  redelivered  the  tenth,  unless  the 
defendant  be  upon  ternls  under  a  judge's  order. 

Where  the  That  in  every  case  where  the  plaintiff  shall  eanotnd* 

g^^011-  to  the  country  upon  the  defendant's  plea,  and  shall  gi*e 
patriam,  and  no^ce  of  trial  of  the  issue  upon  the  paper  book,  and 
defendant  de-  thereupon  the  defendant  to  hinder  the  trial  of  the  issue 
murs,  he  shall  shall  demur  in  law  upon  the  replication  or  plea  of  the 
aceept  notice  plaintiff,  and  the  plaintiff  shall  join  in  such  demurrer, 
of  inquiry.       and  thereupon  shall  obtain  judgment -,  the  attorney  for 

the  defendant  shall  be  obliged  to  accept  of  notice  of  exe- 
cuting a  writ  of  inquiry  of  damages  from  the  time  of  no- 
tice of  trial  given  upon  the  paper  book  as  aforesaid.  Jfc> 
Hil.  8  Geo.  1. 

fou?dOT8bex-  U  **  ^  **  N'  °*  *•  Trin'  l  ***' 2' *f  <he TO***0* 
dusivc  be  of  an  issue  in  fact,  the  four  days  for  keeping  the  book 

are  accounted  exclusive;  if  a  demurrer  or  issue  in  few* 

the  four  days  are  inclusive;  but  there  is  no  such  distflfe* 


tion ;  four  days  exclusive  of  the  one  day,  and  inclnd 
the  other,  in  both  cases. 


% 
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,     By  actepting  the  paper  book  of  returning  it,  the  de-  By  accepting 
fcndant  admits  it  to  be  properly  made  up,  2  Str.  1151,  **S*£E 
1866.  3  Burr.  1682.  Therefore  if  there  be  a  variance  be-  ™%bT 
for e  the  return  of  it,  a  summons  may  be  taken  out  to  set  it  property  made 
tight,  as  he  cannot  otherwise  take  advantage  of  the  irre-  up. 
gularity,  or  a  motion  in  arrest  of  judgment  as  for  a  new 
trial. 


DEMURRER. 

Demurrer,  in  law,  is  a  kind  of  pause  or  tfop  put  Definition. 
to  the  proceeding  of  any  action  upon  some  difficult 
point  which  must  be  determined  by  the  court,  before  any 
further  progress  can  be  had  in  it  In  every  action,  the 
controversy  is  either  as  to  fact,  or  as  to  law ;  the  first 
decided  by  the  jury;  the  second,  by  the  judges.  If  the 
plaintiff's  declaration  be  not  sufficient  in  law,  as  by 
not  assigning  any  sufficient  trespass,  then  the  defendant 
demurs  to  it;  if  on  the  other  hand  the  defendant's  plea  be 
invalid,  the  plaintiff  may  demur  in  law  to  the  plea,  and 
co  on  in  every  other  part  of  the  proceeding,and  to  try  the 
issue,  the  other  party  joins  in  demurrer.  For  this  pur* 
pose  a  demurrer  book  is  made  up,  containing  all  the  pro- 
ceedings at  length,  which  are  afterwards  entered  on  re- 
cord on  a  roll  of  the  term  it  is  joined,  and  copies  thereof, 
called  demurrer  bookft,  are  delivered  to  the  judges* 

By  stat  27  EL  c.  6.  after  demurrer  joined  in  any  ac-  c^es^tnere 
lion  or  suit,  in  any  court  of  record,  the  judges  shall  pro-  mustbe  a  spe- 
ceed  and  give  judgment  according  as  the  very  right  of  the  cial  demurrer. 
cause  and  matter  in  law  shall  appear  to  them,  without 
regarding  any  imperfection,  defect,  or  want  of  form,  in 
any  writ,  return,  plaint,  declaration,  or  other  pleading, 
process,  or    course  of  proceeding    whatsoever,  except 
thoa$  only  which  the  party  demurring  shall  specially 
and  particularly  set  down  and  express,  together  with  his 
'demurrer. 

No  advantage  or  exception  shall  be  taken  of  or  for  an  S°  for  these, 
immaterial  traverse,  the  default  of  entering  pledges  upon 
any  bill  or  declaration,  the  default  of  alledging  the  profert 
in  curia  of  any  bond,  bill,  indenture,  or  other  deed  men- 
tioned in  the  declaration  or  other  pleading,  or  of  letters  tes- 
tamentary, or  letters  of  administration,  the  omission  of 
vi  et  armis  or  contra  pacem,  the  want  of  averment  of  hoe 
paratus  tsl  ver\ficare,  or  hoc  partitas  tist  verijicareper  re- 
cordum,  or  not  tilltdgiugproutpaletperrecordum;  but  the 
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cotirt  shall  give  judgment  according  to  the  very  right  of 
the  cause,  without  regarding  any  such  imperfections,' 
omissions,  and  defects,  or  any  other  matter  of  like  nature, 
except  the  same  shall  be  specially  and  particularly  set 
down  and  shewn  {or  cause  of  demurrer,  so  as  sufficient 
matter  appear  in  the  pleadings  upon  which  the  court  may 
give  judgment  according  to  the  very  right  of  the  cause, 
though  it  might  have  been  substance  before  the  stat  of 
queen  Eliz.    4  Ann.  c.  16. 

Iwr**  w^t^  Since  these  statutes,  the  party  on  a  general  demurrer 
substance."1  ma7  ta^e  advantage  of  defects  in  substance,  and  there- 
fore if  the  defects  be  not  clearly  of  that  nature  it  is  safest 
to  demur  specially ;  in  which  case,  he  may  not  only  take 
advantage  of  such  defects,  but  also  of  any  others  that  are 
specially  set  down. 

General  or  A  demurrer,  i£  either  general  or  special;  general,  where 

special  demur-  no  particular  cause  is  alledged  ;  special,  when  the  parti- 
m*  cular  object  is  pointed  out,  and  insisted  upon  as  the  cause 

of  demurrer ;  and  that  as  a  general  demurrer  confesses  all 
such  matters  of  fact  as  are  sufficiently  pleaded,  Hob.  23$. 
so  he  that  demurs  specially,  can  take  no  advantage  of  any 
other  matter  of  form  than  what  is  expressed  therein ;  but 
he  may  of  any  other  matter  of  substance.  Co.  Litt.  78. 
10  Co.  88.  (a) 

Three  counts,  If  there  be  three  counts  to  the  declaration,  to  tfhiek 
If  one  be  good,  there  is  a  general  demurrer,  if  any  one  of  the  counts  be 
judgment       good,  judgment  must  be  for  the  plaintiff,  if  such  count 

can  be  joined  with  the  other  two.     'fhp  Duke  of  Bedford 

v.  Alcocky  1  WUs.  252. 

If  plea  or  rep.  But  if  a  plea  or  replication,  which  is  entire,  be  bad  io 
bebadin  part,  part,  it  is  bad  for  the  whole.  1  T.  ft.  40.  3  T.  R.  374. 
&c'  ISalk.  312. 

When  cannot  Defendant  cannot  demur  to  a  declaration,  because  it 
demur  to  gays  he  was  summoned,  instead  of  attached,  without  pray- 
docL  ingoyer.    Rep.  temp.  Hard.  189. 

Rule  as  to  proceeding  to  Argument,  $c. 

The  plaintiff  Ordered^  that  in  all  matters  of  law,  special  verdicts,  and 

to  dearer  writs  of  error  upon  matters  in  law  or  special  verdicts,  and 
books  to  the 

chief  and  se- • 

alpr  justice,  — — — 


(a)  A  general  as  well  as  special  demurrer,  is  to  be 
signed  by  counsel,  or  plaintiff  may  sign  judgment. 
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likewise  in  all  other  causes  depending  in  court  entered,  or  and  the  defen- 
to  be  entered  in  the  book  of  the  clerk  of  the  papers,  where  ^J*1  to  the 
books  ought  to  be  delivered  to  the  judges,  tbat  according  ?f  oneUjjff8' 
to  the  ancient  course  of  the  court,  immediately  after  the  gleets,  the 
reading  of  the  record,  books  ought  to  be  delivered  to  the  other  to  do  it 
chief  justice  and  senior  justice  by  the  plaintiff,  or  his  at-  f°r  him. 
torney,  and  to  the  other  justices  by  the  defendant,  or  his( 
attorney;  and  if  one  party,  or  his  attorney,  shall  neglect 
to  deliver  the  books  in  form  aforesaid,  then  the  other  par- 
ty, or  his  attorney,  ought  to  deliver  such  books  omitted, 
at  the  cost  of  the  party  who  shall  so  neglect,  before  any 
argument  in  that  cause  shall  be  made  at  bar  by  counsel. 
IL  Mich.,  17  Car.  I.    This  rule,  so  far  as  respects  writs  of 
error,  is  discharged  by  li.  E.  33  Car.  2. 

Tuesdays  and  Fridays  are  special  paper  days,  because  Paper  days. 
the  court  go  into  the  paper  before  they  enter  into  mo- 
tions. 

In  the  case  of  Forbes  v.  Lard  Middleton,  2  Str.  1242.  F°™erly li. 
the  court  held,  that  the  rule  for  the  concilium  not  having  ^fat^1*' 
been  served,  or  any  notice  given  of  putting  the  cause  in  mie  for  con- 
the  paper,  was  not  an  irregularity,  for  it  was  the  duty  of  cilium  need 
the  defendant  to  search,  since  he  must  expect  the  plaintiff  not  be  served, 
would  proceed,  and  refused  to  set  aside  the  judgment  ob-  bj£now  lt  ** 
tained.     But  I  have  asked  the  master,  who  says,  that  the  °   erwwe# 
rule  ought  to  be  served  where  there  is  a  real  demurrer. 
And  see  rule,  Mich.  SO  Geo.  2.  to  this  effect. 

Whereas,  a  rule  was  made  in  Easter  term  in  the  second  Books  shall  be 
year  of  the  reign  of  king  James  the  second,  whereby  it  delivered  to 
vras  ordered,  that  upon  reading  any  record  here  in  court,  ^  Jud^es. 
upon  a  demurrer  in  law,  special  verdict,  or  writ  of  error,  demurTa^"2 
and  thereupon  a  day  is  given  to  hear  the  counsel  for  both  special  ver- 
parties,  the  book  shall  be  delivered  to  the  justices  of  this  diets,  and 
court,  by  the  attornies  of  both  parties,  by  the  space  of  *"*  of  error" 
four  days,  before  the  day  so  by  the  ceurt  appointed. 
And  that  the  exception,  which  shall  be  insisted  on,  upon  Exceptions  to 
the  argument  shall  be  marked   in  the  margin  of  those  ■* marke?  in 
books.     It  is  hereby  ordered,  that  the  said  rule  be  hence-       marPn- 
forth  strictly  observed,  by  the  attornies  of  both  parties, 
who  are  required  to  deliver  the  said  paper  books.  R.  Hil. 
30  Geo.  3. 

The  exception  should  be  marked  by  the  party  who  de-  By  whom  the 
raurs  in  the  margin  of  the  books  he  delivers,  and   he  exceptions  are 
should  leave  a  copy  of  such  exceptions  with  the  two  to  be  marked, 
judgei  to  whom  be  does   not  deliver  books.     1  Smith 
Rep.  361.  per  Lawrence*  J. 

A  a 
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When  they  Ordered,  that  paper  books  itx  causes  entered  with  the 

phall  bede-  clerk  of  the  papers  in  this  court  for  argument  on  Tttes- 
bvere  .  days,  shall  be  delivered  to  all  the  judges  on  the  Saturday 

next  preceding  the  day;  and  that  those  entered  for  ar- 
gument on  Fridays,  be  delivered  on  Tuesday  next  pre- 
ceding the  same,  with  such  marginal  notes  as  are  directed 
by  the  rule,  Hil.  38  Geo.  3.  R.  T.  40  Geo.  3. 

iTie  explana-  The  rule  Hil.  38  Geo,  3.  respecting  the  exceptions  to 
tionof  the  be  marked  in.  the  margin,  is  meant  for  the  assistance  of, 
38  Geo    3.      au<*  to  draw  the  attention  of  the  judges  to  the  point  in 

question,  and  prevent  them  unnecessary  trouble. 

nm»tfw£  (a)  Ordered,  that  all  special  causes  to  be  set  down  by 
to  be  entered  the  clerk  of  the  papers,  shall  be  entered  at  least  four 
and  argued,  days  exclusive  of  the  day  of  argument;  of  which  notice 
and  notice  "  shall  forthwith  be  given  to  the  attorney  or  agent  on  the 
given  on  the    other  side:  and  to  be  argued  in  the  order  the  same  stand 

entered;  and  shall  not  be  adjourned,  unless  the  court  for 
reasonable  cause,  verified  by  affidavit,  upon  application 
to  be  made  by  either  of  the  said  parties,  their  attorney 
or  agent,  at  least  two  days  before  the  day  of  argument 
otherwise  order ;  that  all  such  causes  remaining  undeter- 
mined at  the  end  of  any  term,  shall,  without  any  new 
entry,  be  continued  in  the  books  kept  by  the  clerk  of  the 
papers,  to  come  on  the  next  term  in  the  order  and  course 
the  same  stand.  R.  M.  30  Geo.  2, 

On  a  general  If  there  be  a  general  demurrer  to  the  declaration,  the 
demurrer,  the  plaintiff  may  apply  to  a  judge  for  a  summons  for  leave 

torn"  8  at"  *°  amen(* » *f  no*>  ^e  may  Procee<*  to  join  in  demurrer,  and 
make  up  make  up  the  demurrer  book  himself,  a  copy  of  which  he 

hook.  is  to  deliver  to  defendant's  attorney. 

Cannot  waive  The  defendant  cannot  waive  the  general  issue,  and  in- 
general  issue,  stead  thereof  give  a  special  plea  or  demurrer,  nor  waive 
°?d  grvespe-  a  general  demurrer  and  give  a  special  demurrer  or  spe- 
cW  P6*-  cial  plea.  But  if  a  special  plea  or  special  demurrer  be 
given  in,  and  the  book  is  made  up  and  delivered  to  the 
defendant's  attorney,  he  may  strike  out  the  special  plea 


(a)  The  concilium,  dies  concilii,  or  day  to  hear  the  coun- 
sel of  both  parties,  was  formerly  moved  for  upon  reading 
the  record  in  court,  but  now  it  is  a  hand  motion.  2  LUL 
421.  And  signing  a  concilium  is  considered  as  a  step  in 
the  cause,  so  as  to  make  it  unnecessary  to  give  a  term's 
notice.  3  Term  Rep.  630.  Bland  v.  Darky. 
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or  demurrer,  and  return  it  with  the  general  issue  or  gene- 
ral demarrer.  N.  on  R*  T.  5  <fc  6  Geo.  2. 

The  defendant  obtained  time  to  plead,  pleading  issua-  ^^ftf^^1 
ble,  and  taking  short  notice  of  trial.     'J  he  plaintiff   de-  bynacon«mt 
murred  to  the  replication,  and  plaintiff  made  up  the  re-  to  rejoin  gra- 
cord,  and  tried  the  cause  before  demurrer  heard.     Cur.  tis,  if  the  re- 
said,  on  motion  to  set  aside  the  verdict,  the  construction  plication  af- 
of  the  terms  put  upon  the  defendants,  when  they  ask  ^unoT 
time  to  plead,  is  not  to  oblige  them  in  all  events  to 
join  issue  to  the  country,  but  only  where  the  replication 
offers  a  fair  issue,  and  affords  no  reasonable  cause  for  de- 
murrer; now  here  the  replication  not  shewing  any  tender 
of  a  surrender,  does  give  such  a  colour  of  objection  as 
will  warrant  what  the  defendant  hath  done.     Dewey  v. 
SopptStr.  1185. 

Non  assumpsit  to  three  counts,  demurrer  to  the  4th,  Where  there 
alter  judgment  on  the  demurrer,  plaintiff  takes  out  a  writ  a«  femes  in 
of  inquiry  and  executes  it     This  was  moved  to  be  set  [■**»  ^l". 
aside,  there  being  no  nolle  prosequi  on  the  roll ;  and  it  ^ffmay  ^2"e 
was  insisted  that  the  plaintiff  ought  to  take  out  a  venire,  the  issue,  and 
tarn  to  try   the  issue,  quam  to  inquire  of  the  damages  take  out  an 
upon  the  demurrer.      Sed  per  curiam,  that  is  indeed  the  ^"j^  uP°n 
course  where  the  issues  are  carried  down  to  trial  before       demurrer, 
the  demurrer  is  determined,  and  in  that  case  the  jury 
give  contingent  damages ;  but  here  the  demurrer  being  de- 
termined, and  the  plaintiff  being  able  to  recover  all  he  goes 
for  upon  that  count,  there  is  no  reason  why  we  should 
force  him  to  carry  down  the  cause  to  nisi  prius :  and  as  to 
the  want  of  sl  nolle  prosequi  upon  the  roll,  he  may  supply 
that  when  he  comes  to  enter  the  final  judgment;  if  not 
you  will  have  the  advantage  of  it  upon  a  writ  of  error. 
The  judgment  on  inquiry  must  stand.  Fleming  v.  Langton, 
lAr.S88.674. 

• 

After  judgment  for  the  defendant  on  demurrer  to  certain    , 
special  pleas,  there  may  be  judgment  of  nonsuit  against 
the  plaintiff  for  not  proceeding  to  trial  upon  other  general 
pleas,  on  which  issues  were  joined.  10  East,  866.  Pax  ton 
and  others  v.  Sir  Borne  Popham  and.  another. 


How  to  proceed  to  Argument. 

if  there  be  a  general  demurrer  to  the  declaration,  the  O*1  general 
plaintiff's  attorney  if  he  wishes  to  have  it  argued  makes  demurrer' 
up  the  demurrer  book,  if  the  cause  be  by  bill,  with   a 
memorandum  of  the  term  in  which  he  joins  in  demur. 

Aa2 
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rer,(a)  and  copies  the  whole  declaration  as  delivered,  the 
demurrer,  adding  thereto  a  joinder  in  demurrer,  which  is  to 
be  ingrossed  on  4d.  starapt  paper  and  delivered  to  the  de- 
fendant's attorney.  Then  get  a  roll,  enter  thereon  the 
warrants  of  attorney  for  the  plaintiff  and  defendant,  and 
a  copy  of  the  whole  demurrer  book  as  delivered,  and  of 
that  term  in  which  it  is  so  delivered ;  take  the  same 
to  the  clerk  of  the  docquets,  and  enter  the  pleadings  with 
him  and  docquet  the  roll ;  when  he  has  marked  the  roll, 
make  out  brief  to  counsel "  to  movefor  a  concilium  ,•"  pay 
10s.  6d.  then  take  the  some  to  counsel  to  sign,  which 
is  now  a  hand  motion.  Counsel  having  signed  the 
motion  paper,  take  the  roll  and  motion  paper  to  the 
clerk  of  the  papers,  who  will  mark  the  roll, "  ready9  and 
signs  the'  initials  of  his  name  on  the  back  of  the  motion 
paper,  then  take  same  to  the  clerk  of  the  rules,  who  will 
draw  up  the  rule  for  hearing  of  counsel  for  both  parties, 
Which  is  a  four  day  rule ;  pay  6s.  6d.  then  return  to  the 
clerk  of  the  papers,  and  upon  your  production  of  the 
rule,  he  will  enter  the  cause  for  argument,  pay  him  Is.  ; 
servea  copy  of  the  rule  on  the  defendant's  attorney,  (which 
is  necess&ry.)(6) 

Iftobeargu-  If  the  demurrer  is  to  be  argued,  make  two  copies  of  the 
***  demurrer  book  on  brief  paper  (unstampt)  one  for  the 

chief  justice,  the  other  for  the  senior  judge,  with  the  ex- 
ceptions in  the  margin  intended  to  be  insisted  upon  in 
argument;  deliver  the  same  as  mentioned  in  the  rule  2  rtn. 
40  Geo,  3.  p.  338.  The  defendant's  attorney  at  the  same 
time,  if  he  means  that  the  demurrer  should  be  argued, 
makes  also  two  copies,  for  the  two  other  judges  (enter 
the  exceptions  in  the  margin)  and  deliver  the  same,  pay 
each  of  the  clerks  2s.  on  delivery  of  the  books. 

There  must  be  also  another  copy  of  the  book  made  on 
brief  paper,  for  counsel. on  each  side  to  argue. 

It^S?^'8  But  if  the  defendant's  attorney  shall  neglect  to  deliver 
elects  deliver-  his  books  to  the  judges  in  time,  then  plaintiffs  attorney 
trig  the  books,  may  make  the  two  other  copies,  and  deliver  them  for  him ; 


(a)  If  by  original,  no  memorandum,  but  a  copy  of  a 
declaration,  &c. 

(b)  In  2  Stra.  1242.  Forbes  v.  Ld.  Middleton,  it  was  held 
to  be  unnecessary  to  serve  a  copy  of  the  rule  on  the  defen- 
dant's attorney,  as  he  ought  to  search.  I  have  always 
understood  the  practice  to  be  otherwise. 
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and  if  be  neglects  to  par  for  them  before  the  argument, 
according  to  the  rule,  m.  17  Car.  2.  he  is  not  to  be  heard. 
Therefore  of  course,  judgment  will  go  against  him. 

The  fee  to  counsel  where  there  is  an  argument  is  dig-  Fees  tocoun~ 
eretionary .     If  there  be  no  argument,  the  fee  is  one  gui-  sel- 
nea.  On  the  day  of  argument,  attend  at  Westminster  and  On  day  of 
pay  the  criers  4s.     In  the  evening  go  to  the  clerk  of  the  argument. 
rules,  who  will  draw  up  the  rule"  Stat  judgment  be  entered 
"for  plaintiff;'9  pay  6s.     This  being  a  judgment  given 
by  the  court  in  actions  on  the  case,  trespass,  and  the 
like,  there  is  no  occasion  to  sign  an  interlocutory  judg- 
ment, as  the  roll  is  supposed  to  be  marked  by  the  master 
in  court,  therefore  you  may  now  give  notice  of  executing 
a  writ  of  inquiry,  and  proceed  therein  as  under  title  Judg- 
ment by  Default.     But  if  the  action  be  upon  a  note  of  If  action  be 

hand,  or  bill  of  exchange,  you  move  to  refer  it  to  the  mas-  UP°*J  no*l .„   , 
4~.  *  i_i-j       ?     *     ■      •      i     •    a        x         j  .     "and  or  b"l  of 

ter  to  see  what  is  due  for  principal,  interest,  and  costs,  exchange. 

and  proceed  as  under  title  Inquiry. 

Plaintiff's  attorney  must  draw  up  a  rule  for  judgment  Judgment  on 

at  the  clerk  of  the  rules,  and  then  sign  judgment  on  a  demurrer  in 
aa     a  j  i/\       *.  -*  •     j  i_a  case  or  debt 

4d.  stamp,  and  on  a  10s.  stamp,  if  in  debt. 

If  the  stamp  office  be  shut,  you  may  enter  an  incipitur  If  the  stamp 
on  a  10s.  stamp  paper,  and  take  it  to  the  clerk  of  the  judg-  office  **  rflut* 
meats  who  will  on  producing  the  rule,  sign  the  judgment; 
which  take  to  the  master,  annexing  the  rule  thereto,  and 
have  the  roll  as  before,  he  will  tax  the  costs,  and  mark 
the  same   on  the  roll,  and  judgment  paper. 

But  if  you  have  not  carried  in  the  roll,  then  enter  all  if  rofl  not 
the  proceedings  thereon  to  the  end  of  the  joitider,   and  carried  in. 
produce  same  to  the  master,  who  will  tax  the  costs  as  be- 
fore. 

Michaelmas  term,  in  the  57th  year  of  the  reign  of  King 
George  the  Third. 

London,  (to  wit)  Be  it  remembered  that  on  Thursday  a  general  de- 
next  after  the  morrow  of  All  Souls  in  this  same  term,  murrerbook, 
before  our  lord  the  king  at  Westminster,  comes  A.  B.  by  bJ  ^ 
J.T.  his  attorney,  and  brings  into  the  court  of  our  said  lord 
the  king  before  the  king  himself,  now  here,  his  certain 
bill  against  C.  D.  being  in  the  custody  of  the  marshal  of 
the  Afarshalsea  of  our  lord  the  now  king,  before  the  king 
himself,  of  a  plea  of  trespass  on  the  case,  and  there  are 
pledges  for  the  prosecution,  to  wit,  John  Doe  and  Richard 
Roe;  which  said  bill  follows  in  these  words,  to  wit,  Lon- 
don, (ss.)  (to  the  end  of  the  declaration,)  suit,  &c. 

And  the  said  C.  by  J.  T.  his  attorney,  comes  and  de-  General  de- 
fends the  wrong  and  injury,  when,  Ac.  and  saith,  that  ^^0^ 
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the  said  declaration,  and  the  matters  therein  contained, 
are  not  sufficient  in  law  for  the  said  A.  to  have  or  main- 
tain his  said  action  against  the  said  C.  to  which  said  de- 
claration the  said  C.  hath  no  need,  nor  is  he  obliged  by 
the  law  of  the  land  to  answer:  wherefore,  for  want  of  a 
sufficient  declaration  in  this  behalf,  the  said  C.  prays 
judgment,  and  that  the  said  A.  may  be  barred  from  hav- 
ing and  maintaining  his  aforesaid  action  thereof  against 
him,  &c.  S.  M. 

Joinder.  And  the  said  A.  says,  that  the  declaration  aforesaid, 

and  the  matters  therein  contained,  are  sufficient  in  law 
for  the  said  A.  to  have  his  aforesaid  action  thereof  main- 
tained against  the  said  C.  which  said  declaration,  and 
the  matters  therein  contained,  the  said  A.  is  ready  to 
verify,  and  prove  as  the  court  shall  award ;  and  because 
the  said  C.  hath  not  answered  the  said  declaration,  nor 
in  any  wise  denied  the  same,  the  said  A.  prays  judgment, 
and  his  damages  by  occasion  thereof,  to  be  adjudged  to 
him,  <fec.  but  because  the  court  of  our  said  lord  the  king 
pow  here,  is  not  yet  advised  what  judgment  to  give  of  and 
concerning  the  premises,  a  day  is  therefore  given  to  the 
said  parties,  that  they  be  before  the  lord  the  king  at  West- 
No  occasion  to  minster,  on  next  after  ,  to  hear  their  judg- 

fill  this  up.      ment  thereon,  tor  that  the  court  of  our  said  lord  the  king 
now  here,  is  not  yet  advised  thereof,  &c.  (a) 


Demurrer  to 
a  plea. 


And  the  said  A.  as  to  the  said  plea  of  the  said  C.  by 
him  above  pleaded,  says,  that  the  plea  aforesaid,  in  man- 
ner and  form  as  the  same  is  above  pleaded,  and  the  mat- 
ters therein  contained,  are  not  sufficient  in  law  for  the 
said  C.  to  bar  the  said  A.  from  having  or  maintaining  his 
aforesaid  action  thereof  against  him  the  said  C.  and  that 
the  said  A.  is  not  under  any  necessity,  nor  is  he  bound  by 
the  law  of  the  land  in  any  manner  to  answer  thereto, 
and  this  he  is  ready  to  verify  ;  wherefore  for  want  of  a 
sufficient  plea  in  this  behalf,  the  said  A.  prays  judgment, 
and  his  damages  by  reason  of  the  premises  to  be  adjudged 
to  him,  &c. 

J.  B. 
Demurrer  to  And  the  said  C.  as  to  the  said  plea  of  the  said  A.  by 
the  replica-      ^\m  above   in  reply  pleaded  to  the  said  plea  of  the  said 


(a)  The  book  is  not  to  be  paid  for;  the  rule  Hil.  35  Geo, 
S.  extends  to  special  issues,  paper  books,  and  demurrer 
books.    6  Term  Rep.  477.  Fuller  v.  Otbarri* 
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C.  and  the  matters  therein  contained,  are  not  sufficient 

in  law  for  the  said  A.  to  have  or  maintain  his  aforesaid 

action  thereof  against  him  the  said  C.  and  that  he  the  said 

€.  is  not  under  any  necessity,  nor  is  he  bound  by  the  law 

of  the  land  in  any  manner  to  answer  the  same,  and  this 

he  the  said  C,  is  ready  to  verify  ;  wherefore,  as  before, 

be  prays  judgment,  and  that  the  said  A.  may  be  barred 

from  having  and  maintaining  his  aforesaid  action  thereof 

against  him,  &c.     And  for  causes  of  demurrer  in  law,  Causes  a»ign- 

according  to  the  form  of  the  statute  in  that  case  made  ed. 

and  provided,  the  said  C.  sets  down  and  shews  to  the  court 

here  the  following  causes,  to   wit,  (here  set  forth  the 

causes.)  The  cause  must  be  expressed  in  what  particular. 

Hob.  2$2. 

Leave  has  been  given  after  argument  on  demurrer,  to  Amendment 
amend  the  declaration,  where  the  declaration  was  de-  after  demur- 
murred  to.     Luxton  v.  Robinson,  Dough.  620.  rer  argued. 

Leave  was  given  to  defendant,  after  argument,  to  with-  Withdraw  de- 
draw  the  demurrer,  and  take  issue  on  the  replication.  murrer- 
Howell  v.  Mac-Ivers,  4  Term  Rep.  690.     So,  after  argu-  *  ™S'  m- 
ment  and  before  judgment  pronounced,  may  have  leave 
to  amend.    Sir.  954. 

If  there  is  a  demurrer  to  the  plea,  in  which  the  point  Withdrawing 
has  not  been  settled,  but  which  the  court  determines  to  demurrel\ 
be  good,  they  will  permit  plaintiff  to  withdraw  the  de- 
murrer, and  to  reply.     Collins  v.  Collins,  2  Burr.  820. 

A  plea  may  be  bad  on  a  general  demurrer,  though  it  Flea, 
might  be  helped  after  verdict,  as  nil  debet  to  an  action 
on  bond.    2  fVils.  10.  Anon. 

Where   there  are  several  issues  in   law,  and  in  fact,  Where  there 
the  determination  of  the  issue  in  law  may  be  either  before  are  8e3re"l 
or  after  the  trial  of  the  other,  at  the  option  of  the  plaintiff,  Jujd^ffcct** 
2Saund.  800.(3).  In  practice,  it  is  adviseable  to  determine  the  best  way 
the  issue  in  law  first,  being  more  expeditious  and  less  ex-  js  to  try  the 
pensive.  If  the  issuein  law  go  to  the  whole  cause  of  action,  J*8"6  m  law 
and  it  is  determined  in  favour  of  the  plaintiff,  it  is  con- 
elusive,  and  there  is  no  occasion  afterwards  to  try  the 
issue  in  fact.  Whereas  if  the  issue  in  fact  be  first  tried,  and 
found  for  the  plaintiff,  he  must  still  proceed  to  the  deter- 
mination of  the  issue  in  law;  and  if  that  be  found  against 
him,  he  will  not  be  allowed  bis  costs  of  the  trial  of  the 
issue  in  fact.  Ibid. 

And  if  the  demurrer  go  to  the  whole,  or  part  of  the 
cause  of  action,  if  the  plaintiff  proceed  to  argue  it  first, 
and  the  court  are  of  opinion  against  him,  he  may  amend 
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Leave  to 
amend  before 
trial  of  the 
issues,  not 
after. 


as  at  common  law ;  but  after  the  cause  has  been  tried, 
he  cannot  amend  farther  thanis  allowable  by  the  statutes 
of  amendments. 

In  the  case  of  Sir  F.  Burdett  v.  Cohnany  and  same  v. 
Earl  of  Moira,  13  East,  27,  there  were  issues  in  fact  and 
in  law,  and  the  court  on  motion  postponed  the  trial  of 
the  issues  in  fact,  until  after  the  argument  on  demurrer. 

Where  the  demurrer  is  first  argued,  before  anj  trial 
of  the  issues,  the  court  will  give  leave  to  amend ;  but  not 
after  the  verdict  found  on  the  issues  upon  facts,  and 
contingent  damages  found  upon  the  demurrers,  of  which 
there  never  was  an  instance.  Mr.  J.  Denison^  Robinson  v. 
Rayley,  1  Burr.  $22. 

How  to  make  up  Demurrer  Book  on  a  Special  Demurrer. 

Deliver  a  copy  of  the  declaration  to  the  clerk  of  the 
papers  on  unstampt  paper,  who  makes  up  the  paper  book, 
and  gives  a  four  day  rule  in  the  margin,  to  receive  and 
return  the  book. 

If  defendant's  attorney  returns  the  book  in  time,  then 
enter  the  proceedings  on  the  roll,  {See  Paper  Book,  title 
How  to  proceed  on  the  Return  of  the  Book,  and  Demur- 
rer  filed.) 

When  Demurrer  Book  may  be  made  up  by  the  Defendant. 

It  is  ordered,  that  if  any  plaintiff  here  in  court  shall 
demur  in  law  to  any  plea,  rejoinder  or  rebutter,  by  any 
defendant  here  in  court  exhibited,  and  such  defendant 
joins  in  such  demurrer  in  law ;  that  then  the  attorney  for 
the  plaintiff  shall  enter  of  record  such  demurrer  in  law, 
and  in  default  thereof,  upon  a  rule  given  by  the  secon- 
dary of  this  court,  for  entering  of  such  demurrer  in  law, 
the  attorney  for  the  defendant  shall  enter  of  record  such 
demurrer.  R.  E.  1 1  W.  3. 

If  plaintiff  de-  If  the  plaintiff  demurs  or  takes  issue  on  the  defendant's 
murs  or  takes  plea,  rejoiuder,  or  rebutter,  and  the  defend  ant  joins  therein, 
issue  on  plea,   an(j  the  plaintiff  will  not  make  up  the  book  and  enter  it 

a^d'defeno^nt  OD  record  (havinS  made  a  default)  then  the  defendant 
joins,  how  to  maJ>  pursuant  to  this  rule,  make  up  the  book  and  enter 
proceed.  it ;  and  when  he  has  made  up  same,  deliver  it  to  the  plain- 

tiff's attorney,  because  the  plaintiff  may  perhaps  enter 
the  issue,  as  he  has  a  right  to  do,  at  any  time  before  the 
expiration  of  the  above-mentioned  rule  given  by  the 
secondary,  which  rule  ought  to  be  served  on  the  plaintiff 


When  the  de- 
fendant's at- 
torney may 
enter  the 
plaintiff's  de- 
murrer upon 
record. 
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at  the  same  time  tbe  book  is  delivered  to  him.  If  the 
plaintiff  does  not  enter  the  issue,  the  defendant  may,  at 
the  expiration  of  the  rule,  and  give  notice  of  trial  by  pro- 
viso.   N.  on  the  above  role. 

N.  B.  By  the  above  rule,  the  book  cannot  be  made  np  Defendant 
by  the  defendant  until  default  made  by  the  plaintiff;  cannot  main 
then  make  up  the  paper  book,  apply  to  the  master  for  a  UP  boJJ^n1 
rule,  which  he  gives  on  the  book  or  on  a  separate  piece  ""^  d*8""' 
of  paper,  that  "  unless  the  plaintiff  enters  the   issue  on 
"   record  on  next  after  let  the  same  be  entered 

"  on  the  part  of  the  defendant"  Enter  it  at  the  clerk  of 
the  rules,  pay  3s.  serve  copy  at  the  time  you  deliver  the 
book. 

If  the  plaintiff  refuses  to  join  in  demurrer,  get  a  rule  If  plaintiff  re- 
from  the  master  on  the  back  of  the  demurrer,  enter  it  &**  to  join  in 
with  the  clerk  of  tbe  rules,  pay  3s.  serve  copy  on  plain-  deBtturrer* 
tiff's  attorney,  and  if  he  does  not  deliver  it,  if  it  be  a 
general  demurrer,  or  file  it,  if  to  a  special  demurrer,  at  the    - 
expiration  of  a  rule,  sign  a  nonpros. 

O*  THE  TRIAL  BY   RECORD. 

To  an  action  on  the  judgment  brought  in  the  same  If  a  plea  of 
court,  and  the  defendant  pleads  nul  tiel  record,  and  the  nul  tiel  record 
plaintiff  replies,  that  there  is  such  a  record,  on  which  a  **  pkpded  to 
day  is  given  to  produce  the  record,  the  plaintiff's  attorney  ^e  j^^^t 
will  bespeak  the  roll  if  docqueted   to  be  brought  into  brought  in 
court  that  day,  if  not  he  will  get  the  roll  completely  doc*  same  court, 
qneted  and  filed,  and  have  it  ready  in  court  that  day  to  how  to  pro- 
produce,  which  he  may  do,  by  applying  to  Mr.  Edge,  ceed# 
tbe  clerk  of  the  treasury,  for  that  purpose,  who  will  bring 
the  roil  into  court,  pay  him  4s.  6d.  You  will  give  Mr. 
Edge  the  draft  of  the  issue  for  the  master  to  mark  "  that 
"  the  plaintiff  hath  produced  the  record."  In  the  evening 
give  a  rule  for  judgment,  which  state  to  be,  on  an  issue 
of  nul  tiel  record,  pay  3s.  and  after  the  expiration  being 
four  court  days  exclusive  (Sunday  is  no  day)  sign  judg- 
ment, tax  the  costs,  and  take  out  execution. 

Where  a  judgment,  or  other  matter  of  record  in  the  Where  a 
same  court  is  pleaded,  and  the  plaintiff  replies  nul  tiel  judgment,  Ac. 
record,  the  party  pleading,  must  on  demand  give  a  note  £  ^^Ju^^ 
in  writing  of  the  term  and  number  roll  whereon  such  judg- 
ment or  matter  of  record  is  entered  and  filed;  or  in  default 
thereof,  the  plea  is  not  to  be  received.  N.  on  Rule  5  and 
6  Geo.  2.  See  Carth.  fiep.  453,  517.  for  motion  that  the 
plea  mny  be  rejected,  see  2  Stra.  823.     S.  P.  Hunter  v. 
Wiseman, 
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If  action  be  If  an  action  be  brought  in  this  court,  on  a  judgment 
brought  in  recovered  in  the  Common  Pleas,  and  the  defendant  pleads 
^^1It,.on  nul  tiel  record,  there  must  be  a  certiorari  issue  from  this 
judgment m     court,  to  the  court  of  Common  Pleas,  to  certify  the  re* 

cord.    2  Burr.  1304.  Hewson  v.  Brown., 

Inferior  court      So  if  debt  be  brought  on  a  judgment  in  an  inferior  court 

and  the  like  plea,  a  certiorari  must  issue  to  the  proper 

County  pala-    officer  of  that  court  to  certify.     Bro.  V.  M.  244.    If  it 

t*nc'  be  on  a  recovery  in  a  county  palatine  there  shall  be  a  writ 

to  the  chamberlain  to  certify.     ClifPs  En.  148. 

ISSUE. 

Of  making  up  the  Issue, 

N.  on  R.  T.  Every  clerk  or  attorney  of  the  King's  Bench  may, 
is  W.  3.  according  to  the  ancient  rules  of  the  court,  make  up  the 
issue  and  demurrer  books  in  the  following  cases,  viz. 
Every  issue  that  may  be  given  on  the  book  side — Not 
guilty  to  a  new  assignment  in  trespass,  the  bar  of  son 
frank  tenement ,  comperuit  ad  diem,  to  a  bail-bond,  nultiel 
record  to  an  action  of  debt  on  a  judgment,  a  general  demur- 
rer to  a  declaration,  in  covenant  where  the  defendant  in 
his  bar  concludeth  to  the  country ;  every  special  non  est 
factum;  every  son  assault  demesne;  and  likewise  all  issues 
and  demurrers  upon  every  writ  of  error,  scire  facias, 
and  audita  querela,  and  repleaders,  or  other  matters 
formerly  entered  of  record.  In  all  other  cases,  both  by 
bill  and  original,  the  issue,  or  as  it  is  commonly  termed, 
the  paper  book,  or  upon  an  issue  in  law,  the  demurrer 
book,  is  made  up  by  the  clerk  of  the  papers.  Say. 
Hep.  97. 

Issue  to  be  In  all  cases  where  the  issue  is  made  up  by  the  attorney, 

ingTOfised  on     it  is  to  beingrossed  on  a  four-penny  stamp  paper  on  one 
8tamPi  side  only,  and  delivered  to  the  defendant's  attorney, 

moneyVto  be      ^nd  ^7  ru^e>  &•  '*  &eo-  8.  it  is  ordered  that  no  judg- 

paid  for  issue    ment  shall  be  signed  for  non-payment  of  the  issue  money, 

paper  book,      but  that  the  issue  money  shall  remain  to  be  taxed,  as 

&c*  part  of  the  costs  in  the  cause :  which  rule  has  been  held 

to  extend  not  only  to  general  issues   but  to  all  special 

issues,  paper  books,    and  demurrer  books.     Fuller  v. 

Osborn,  6  Term  Rep.  477. 

w,      .  The  issue  contains  an  entry  of  the  declaration,  plea, 

issue  is  to        an(*  a^  SUDSequent  pleadings,  and  in  actions  by  bill  should 
contain.  De  made  up  of  the  term  in  which  the  similiter  is  joined. 
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And  it  is  prefaced  with  a  memorandum,  stating  the  term 
in  which  the  declaration  is  delivered,  and  that  there  are 
pledges  for  the  prosecution  of  it. 

Incase   the  issue  be  made  up  the  term  the  declara-  If  made  up 

tion  is  of,  it  states  the  bill  to  have  been  exhibited  on  the  ^e  termde- 
*    aj         *n    A.  claration  or. 

first  day  of  that  term. 

But  if  the  issue   is  to   be  made   up   of  a  subsequent  If  of  a  sub- 
term  to  that  in  which  the  declaration   is  delivered,  then  sequent  term. 
the  memorandum  states  the  bill  to  have  been  exhibited  of* 
the  term  generally  as  last  past,  in  which  the  declaration 
is  delivered,  to  which  is  added  an  imparlance  over  to  the 
term  the  issue  is  made  up. 

Where  the  proceedings  are  entered  with  a  general  me-  If  proceedings 
tnorandum,  which  relates  to  the  first  day  of  term,  and  are  entered 
the  cause  of  action  appears  in  evidence  to  have  arisen  with  a  general 
after  the  first  day  of  term,  the  plaintiff  may  produce  the  memorandum. 
writ,  in  order  to  shew  that  it  was  really  sued  out,  sub- 
sequent to  the  cause  of  action.    3  Burr.  1241.     Morris 
v .  Pugh  and  another.    See  2  Str.  1271. 

In  actions  by  original,  the  issue  is  intituled  of  the  term  in  actions  by 
the  issue  is  joined,  and  has  no  memorandum.  original  issue. 

Of  making  up  the  issue  on  a  general  plea  of  non  as- 
sumpsit;  or  not  guilty,  &c.  where  the  declaration  and 
plea  are  of  the  same  term. 

Michaelmas  term,  in  the  57th  year  of  the  reign  of  King 
George  the  third.  Law  and  Markham. 

London,     ?         Be  it  remembered,  that  on  Thursday  xhe  form  of 
to  wit.        5      next  a^er  the   morrow  of  All   Souls  in  an  issue  by 
this  same  term,  before  our  lord  the  king  at  Westminster  bill  of  the 
comes  A.   B.  by  E.  F.  his  attorney,  and  brings  into  the  TSf^SLi*. 
court  of  our  said  lord  the  king,  before  the  king  himself  ration. 
now  here,   his  certain  bill  against  C.  D.  being  in  the 
custody  of  the  marshal  of  the  Marshalsea  of  our  lord 
the  now  king,  before  the  king  himself,  of  a  plea  of  tres- 
pass on  the  case,  (a)  and  there  are  pledges  for.  the  pro- 
secution, to   wit,   John  Doe  and  Aichard  Roe;  which  ^i"^?«aCj0Jt 
said  bill  follows  in   these  words,  to   wit,  London,  (**.)  ^   ^f1^ 
John  Denn  complains  (to  the  end  of  the  declaration)  omit-  pass  and  ac- 
ting the  pledges,  and  proceed  on  a  new  line,  as  (follows.)  sault  tret- 

And  the  said  C.  D.  by  G   H.  his  attorney,  comes  and  £?Me,, 
defends  the  wrong  and  injury,  when,  <fec.  and  says,  that      ** 

(a)  The  last  day  of  the  term,  if  your  cause  is  tried  the 
sittings  after':  if  in  term,  (he  first  clay  of  the  term.  If  in 
the  country,  the  last  day  of  term. 
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he  did  not  undertake  or  promise  in  manner  and  form  as 
the  said  A.  B.  hath  above  thereof  complained  against 
him,  and  of  this  he  puts  himself  upon  the  country ;  and 
the  said  A.  B.  doth  the  like,  &c.  Therefore,  let  a  jury 
thereupon  come  before  our  lord  the  king  at  Westminster* 
on  (a)  next  after  by  whom,  &c.  and  who 

neither,  <&c.  because  as  well,  &c.  the  same  day  is  given  to 
the  parties  aforesaid,  at  the  same  place.  (6) 

Ifwsuemis-  \{  plaintiff  delivers  the  issue  to  defendant,  and  the 
papers  are  afterwards  mislaid,  the  court  will  order  the 
defendant  to  give  him  a  copy  of  the  issue  to  enter  it  by. 
Wiar  v.  Smith,  Str.  414. 

If  declaration  If  the  declaration  be  stated,  of  a  particular  day  of 
be  stated  on  a  ^e  term,  the  memorandum  to  the  issue  must  state  tie 
[n^Jj^*  y  same  day,  which  is  generally  the  day  after  the  cause  of 
action  arose.  And  where  a  tender  is  pleaded,  and 
plaintiff  puts  a  general  memorandum  of  the  term,  the 
defendant  may  apply  by  summons  to  have  the  memo- 
randum altered  to  the  right  day.  (c)  1  Str.  638.  SmitM 
v.  Key.  1  Ld.  Ray.  683.  Carth.  354. 

Issue  nraybe       Issue  may  be  amended  after  verdict,  although  the  simi- 
re^ct    ****  liter  was  not  joined  by  adding  it.     Cowp.  408.    Sayer  v. 

Pocock.     Formerly  held  not  amendable  Str.  641.8  JHod. 

376. 

How  to  make  up  Issue  where  the  Declaration  and  Plea 

are  of  different  Terms. 

■■  term,  (the   term  in   which  issue  is  joined) 

in  the  57th  year  of  the  reign  of  king  George  the  third. 

Law  and  Markham. 

Middlesex,     \         Be  it  remembered,  that  in  Trinity 

to  wit         >      term   (d)  last  past,  before  our  lord 

the  king  at  Westminster,  came  A .  B.  by  E-  F.  his  at- 

(a)  The  last  day  of  the  term,  if  your  cause  is  tried  the 
sittings  after  :  if  in  term,  the  first  day  of  the  term.  If  in 
the  country,  the  last  day  of  term. 

(o)  If  the  pleadings  are  special,  they  should  be 
copied  in  their  proper  beginning,  each  with  a  new 
line. 

(e)  The  reason  for  a  memorandum  is,  that  proceed* 
ings  by  bill  were  formerly  considered  as  the  by  business 
of  the  court.  Gilb.  C.  P.  47. 

(d)  The  term  the  declaration  is  of,  and  if  the  issue  be 
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torney,  and  brought  into  the  court  of  out  said  lord  the 
king,  before  the  king  himself,  then  there,  his  certain 
bill  against  C.  D.  being  in  the  custody  of  the  marshal  of 
the  Marshalsea  of  our  lord  the  now  king,  before  the 
king  himself,  of  a  plea  of  trespass  on  the  case,  upon 
promises,  and  there  are  pledges  for  the  prosecution,  to 
wit,  John  Doe  and  Richard  Roe ;  which  said  bill  fol- 
lows in  these  words,  to  wit,(to  the  end  of  the  declaration,) 
omitting  pledges,  and  proceed  on  a  new  line,  as  follows :) 

And  now  at  this  day,  (that  is  to  say,)  on  Thursday  Imparlance. 
next  after  the  morrow  of  All  Souls  in  this  same  term,  (6) 
until  which  day  the  said  C.  D.  had  leave  to  imparl  to 
the  said  bill,  and  then  to  answer  the  same,  dec.  at  which 
day  before  our  said  lord  the  king  at  Westminster,  come 
as  well  the  said  A.B.by  his  said  attorney  aforesaid,  as  the 
said  C.  D.  by  G.  H.  his  attorney;  and  the  said  C.  D. 
defends  the  wrong  and  injury,  when,  dec.  and  says,  that 
he  did  not  undertake  and  promise  in  manner  and  form 
as  the  said  A.  B.  hath  above  thereof  complained  against 
him,  and  of  this  he  puts  himself  upon  the  country,  and 
the  said  A.  B.  doth  the  like,  &c.  therefore  let  a  jury 
thereupon  come,  &c.  (as  iu  the  other.) 

Enter  only  one  imparlance,  if  the  plea  be  of  two  or  If  plea  of  two 
three  terms  subsequent  to  the  declaration;  as   for  in-  or  three  terms 
stance,  declaration  of  Hilary  term,  52  Geo.  3.  plea  rfSHKL 
Easter,    and   you  try  the  cause    of    Trinity,  imparl 
over  to  the  first  day  of  Trinity,  and  make  up  your 
issue  as  of  that  term,  as    the  want  of  a  continuance 
day  cannot  be  assigned  for  error  in  this  case.     Vide 
staL  of  Jeqf.  32  H.  8.  c.  30.  4  &  5  Ann.  c.  16. 

Where  there  are  two  or  more  issues  taken  upon  the  Award  of 
defendant's  plea,  then  after  the  tender  of  the  last  issue,  venire  where 
"  and  of  this  he  puts  himselfupon  the  country,  and  the  said  there  are  two 
"  plaintiff  doth  the  like,"  add  this,   "  Therefore  as  well  or  more  issues. 
"  to  try  this  issue  as  the  said  other  issue  above  joined, 
"  let  a  jury  thereupon  come  before  our  lord  the  king,  at 


made  up  more  than  four  terms  after  the  declaration, 
instead  of  the  words  "  last  past,"  say  "  in  the  year  of 
**  the  reign  of  our  lord  the  now  king." 

(6)  The  first  return  of  the  term  in  which  the  issue  is 
made  up. 
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"  Westminster,  on  next  after  by  whom, 

"  dec.  and  who  neither,  &c.  to  recognize,  <tc.  because  as 
"  well,  &c.  the  same  day  is  given  to  the  parties  afore- 
"  said,  at  the  same  place/' 

object  to  plea  After  trial,  in  arrest  of  judgment,  it  was  objected, 
roll  after  de-  that  the  plea  roll  contained  only  the  declaration,  and  the 
fendanthas  plea  of  nil  debet;  whereas,  there  was  a  plea  in  abate- 
paid  for  issue.  ment   which  had   been  demurred   to,  and  a  respondeas 

ouster  awarded,  no  judgment  upon  it  was  entered  on  the 
roll  before  nil  debet  pleaded;  court  held  this  irregularity 
cured  by  the  defendant's  accepting  the  issue  and  paying 
for  it.  His  objection  ought  to  have  been  made  at  that 
time ;  it  is  too  late  to  make  it  now.  B  ule  discharged, 
Combe  v.  Pitt,    3 Burr.  1683. 

^^dlS****  Declaration  stated  Dond  6th  Jan.  1728,  plea  nonert 
Sn  variance"  fac^umy  'n  (he  iwue,  bond  stated  1738,  issue  received 
from  issue  no  and  Pa^  f°r'  Record  1728,  no  defence — Verdict 
material  Motion  to  set  it  aside  as  varying  from  the  issue  deli- 

vered ;  court  refused,  saying  defendant's  plea  was  not 
altered  by  it,  the  issue  being  whether  he  executed  a  bond 
in  1788.  Besides,  he  should  have  refused  the  issue,  if 
not  agreeable  to  declaration.  Shepley  v.  March,  2Str* 
1131, 

Issue  (teainst  To  the  end  of  the  defendant's  plea,  then  join  issue, 
two  defai-       and  the  said  A.  B.  doth  the  like :    then  go  on  thus:  and 

oroplea&and  the  said  **'  ^'  in  bis  ProPer  Pers°n  comep  and   defends 
the  other  lets  the  wrong  and  injury,    when,  &c.  and  says  nothing  in 
judgment  go    bar  or  preclusion  of  the  said  action  of  the  said  A.  B. 
bj  default       whereby    the  said   A.   B.  remains  therein    undefended 
against  the  said  E.  F.  for  which  the  said  A.  B.  ought 
to  recover  his  damages  by  occasion  of  the  premises; 
but  because  it  is  unknown  to  the  court  here,   what  da- 
mages the  said  A.  B.  hath  sustained  by  means  thereof; 
and  because  it  is  also  at  present  unknown  to  the  court 
here,  whether  the  said   C.  D.  will  be  convicted  of  the 
premises    upon   which   the  above  issue  is  joined,  be- 
tween the  said  A.  B.  and  the  said  C.  D.  or  not;  and 
Ulrica  taxatio.  because  it  is  necessary  and  convenient  that  there  be  but 
one  taxation  of  damages  in  this  suit ;    therefore,    let  the 
giving  of  judgment  in  this  behalf  against  the  said  C.  F. 
be  stayed,  until  the  said   issue  between  the  said  A.  B. 
and  C.  D.  be  determined :    and  as  well  to  try   the  issue 
above  joined  between  the  said  A.  B.  and  C.  D.  as  to 
inquire  against  the  said  E.  F.  what  damages  the  said 
A.  B.  hath  sustained  in  this  behalf,  let  a  jury  thereupon 


come  before  our  said  lord  tbe  king  at  Westminster, 
on  next  after  by  whom, 

Ac.  and  who  neither,  Ac.  because  as  well,  Ac.  the  same 
day  is  given  to  the  said  A.  B.  and  C.  D.  at  the  same 
place. 

In  this  case  the  defendant  who  lets  judgment  go  by  The  notice  of 
default,  must  have  notice  of  trial  of  the  issue  and  assess-  trialT5^ 
ment   of  the  damages,   which   may  be  thus :     "  Take  and  *the  other 
"  notice,  that  the  issue  joined  in  this  cause  between  the  lets  judgment 
"  above-named  plaintiff,  and  the  above-named  C.  D.  will  go  by  default. 
"  be  tried  at  the  next  assizes,  to  be  holden  at  W.  in  and 
"  for  the  county  yf  W.  and  that  at  the  same  time  the  da- 
"  mages  will  be  assessed  by  the  same  jury  against  you  in 
"  this  cause  upon  the  judgment  taken  by  default.  Dated, 
"  Ac." 

Therefore  as  well  to  try  this  issue  as  the  said  other  Award  of 
issue  (or  issues)  above  joined  between  the  said  A.  B.  and  !j*nire  where 
the  said  E.  F.  let  a  jury  thereupon  come,  Ac,  rafle^danti 

Where  the  venue  is  laid  in  a  county  palatine,  instead  who  Plead  ■*- 
of  the  common  award  of  a  venire  facias,  there  is  a  special  P"8^- 
award  of  &  mittimus  to  the  justices  there,  commanding  Where  the 
them  to  issue   the  jury  process,  and  when  the  cause  is  ^  ^county 
tried,  to  send  the  record  back  again  to  the  court  above,  palatine,  as 
and  the  award  of  the  venire  and  mittimus  are  in  the  fol-  Lancaster. 
lowing  form : 

Therefore  let  a  jury  be  made  thereof:  And  because  the  The  award  of 
said  issue  above  joined  between  the  parties  aforesaid,  mittimus  to 
ought  to  be  tried  by  men  of  the  county  palatine  of  Lan-  pda&wof 
caster,  that  is  to  say,  of  the  body  of  the  said  county,where  Lancaster. 
the  writ  of  our  said  lord  the  king  doth  not  run,  and  not 
elsewhere ;  therefore  to  try  the  said  issue  above  joined 
between  the  parties    aforesaid,    let  the  record  of  the 
plaint  aforesaid  be  sent  to  his  majesty's  justices  of  the 
said  county   palatine  of  Lancaster,  so  that  the  same 
justices,    by   bis  said   majesty's   writ  of   that  county, 
to    be    duly    made    out,   and   to    the    sheriff  of    the 
same  county  directed,  do  command  the  same  sheriff, 
that  be   cause   twelve   good   and  lawful  men,    of  the 
body  of  the  said  county  of  Lancaster,  to  come  before 
tbe  said  justices,  at  their  next  general  sessions  of  as- 
sise (o  be  holden  for  the  said  county,  after  the  said  re- 
cord shall  be  delivered  to  tbem,  each  of  whom,  Ac.  by 
whom,  Ac.  and  who  neither,  Ac.  to  recognize,  Ac.  because 
as  well,  Ac.  and  when  the  verification  and  issue  aforesaid 
shall  be  there  made  and  tried,  then  the  said  justices  shall 
send   tbe  record  of  the  plaint  aforesaid,  together   with 
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ever j  thing  that  shall  be  done  thereupon  before  them,  m 
his  said  majesty's  court  there,  to  our  said  lord  the  king 
at  Westminster ,  at  a  certain  day,  which  the  said  justices 
shall  appoint  to  the  said  parties  to  be  in  the  same  couit 
here,  to  hear  judgment  thereupon. 

mkSnuB  to  Therefore  let  a  jury  be  made  thereof:  And  because 
the  city  of  ^e  men  °'  ^he  sa^  c^7  °^  Chester  and  county  of  the 
Chester.  same  city  ought  not,  nor  have  been  used  to  come  out  of 

the  same  city,  to  try  any  issue  joined  in  the  same  city; 
therefore  for  the  trying  the  issue  aforesaid  triable  in  the 
said  city  of  Chester,  and  county  of  the  same  city,  let  the 
record  of  the  plaint  aforesaid  be  sent  to  the  chamberlain 
of  our  said  lord  the  king  of  his  county  palatine  of  Chester> 
or  to  his  deputy  there,  so  that  the  said  chamberlain  or 
his  deputy,  by  writ  of  our  said  lord  the  king  under  the 
seal  of  the  said  county  palatine,  duly  to  be  made  out,  do 
cause  the  record  aforesaid  to  be  sent  to  the  mayor  of  the 
said  city  of  Chester ,  and  county  of  the  same  city,  com* 
manding  the  said  mayor,  that  for  trying  the  issue  afore- 
said, the  said  mayor  ao  command  the  sheriffs  of  the  said 
city  of  Chester  .>  and  county  of  the  same  city,  that  they 
cause  to  come  before  the  said  mayor,  at  a  certain  day 
and  place  by  the  said  mayor  to  be  appointed,  after  the 
said  record  shall  have  been  delivered  to  him  twelve,  &c. 
by  whom,  <&c.  and  who  neither,  &c.  to  recognize,  &c. 
because  as  well,  &c.  And  when  the  verification  and 
issue  aforesaid  shall  have  been  there  made  and  tried,  then 
the  said  mayor  shall  send  the  record  of  the  plaint  afore* 
said,  together  with  every  thing  that  shall  have  been  done 
therefore  before  him,  to  the  said  chamberlain  or  his  de- 
puty, so  that  the  said  chamberlain  or  his  deputy  may 
remit  the  same  into  the  court  of  our  said  lord  the  king,, 
before  the  king  himself  at  Westminster,  at  a  certain  day 
which  the  said  mayor  shall  appoint  to  the  said  parties  to 
be  in  the  same  court  here,  to  hear  judgment  thereupon, 
&c. 

the\ountypa-  Therefore  let  a  jury  be  made  thereof:  And  because 
latine  of  Dur-  the  issue  above  between  the  parties  aforesaid,  ought  to 
ham.  be  tried  by  men  of  the  county  palatine  of  Dwham9  thai 

is  to  say,  of  the  body  of  the  said  county  palatine,  where 
the  writ  of  our  said  lord  the  king  doth  not  run,  and  not 
elsewhere ;  therefore  to  try  the  said  issue  above  joined 
between  the  parties  aforesaid,  let  the  record  of  the  plaint 
aforesaid  be  sent  in  charge  to  the  bishop  of  Durham  that 
he  may  further  give  in  charge  the  said  record  unto  his 
said  majesty's  justices  within  that  liberty,  so  that  the  same 
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justices  may  have  it  at  his  said  majesty's  next  court  to  be 
hoidenat  Durham  within  the  said  county:  after  the  said 
record  shall  have  been  delivered  to  them  there,  to  cause 
the  verification  of  the  issue  aforesaid,  to  be  made  as  the 
law  shall  direct  in  this  behalf;  and  a  day  is  given  then'and 
there  to  the  said  parties.  And  when  the  verification  and 
issue  aforesaid  shall  have  been  there  made  and  tried, 
that  then  the  said  bishop  shall  send  the  record  of  the 
plaint  aforesaid  together  with  every  thing  that  shall 
be  done  thereupon  in  his  majesty's  court  there  to  our 
said  lord  the  king  at  Westminster,  at  a  certain  day  which 
the  said  justices  shall  appoint  the  said  parties  to  be  in 
the  same  court  there  to  hear1  judgment  thereupon. 

But  because  it  is  suggested  and  proved,  and  manifestly  Suggestion  for 
appears  to  the  court  here,  that  the  said  issue  above  joined  a  trial  in  an 
between  the  parties  aforesaid  cannot  be  fairly  and  impar-  adjoining 
tially  tried  by  a  jury  of  the  said  town  and  county  of  the  county# 
town  of  therefore  let  a  jury  of  the  county  of 

,  being  the  county  next  adjoining  to  the  said 
town  and  county  of  the  town  of  thereupon  come, 

Ac.  (or  if  by  original,  it  is  commanded,  Ac.) 

If  it  is  a  Welch  issue,  to  be  tried  in  the  next  English  Welsh  Issue, 
county,  the  award  of  the  venire  is  thus  :  ? to  **  *!?*** 

"  m  next  Eng- 

And  because  the  issue  aforesaid,  between  the  parties  ^  county. 
bbove  joined,  ought  to  be  tried  by  men  of  the  next  Eng- 
lish county  to  the  said  county  of  Carmarthen^  and  not 
elsewhere;  and  because  the  county  of  Hereford  is  the 
next  English  county  to  the  said  county  of  Carmarthen ;(a) 
therefore  let  a  jury  of  the  said  county  of  Hereford,  Ac. 
thereupon  come  before  our  lord  the  king  at  Westminster •, 
on  next  after  who  neither,  Ac.  as 

in  the  others.) 

When  a  fair  and  impartial,  or  at  least  a  satisfactory  *f a  Sjf^0* 
trial,  cannot  be   had   in  the   county  where   the  action  notbehadfcT 
is  laid,  the  court  must  be  moved,  on  an  affidavit  of  cir-  county  where 
cumstances,  for  leave  to  enter  a  suggestion  on  the  roll,  action  laid, 
frith  a  nient  dedire,  in  order  to  have  the  trial  in  the  next  how  to  pro- 
adjoining  county.     And  as  the  suggestion  in  that  case  ceed* 
is  not  traversable,  the  court  will  see  that  it  is  necessary, 


^M. 


(a)  Herefordshire  is  the  next  adjoining  English  county 
to  South  Wales  for  the  trial  of  issues  arising  there. 
Goodright  on  the  dem.  of  Richards  v.  Williams,  2 
Maids  and  Selw.  270. 
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before  they  give  leave  to  enter  it.  3  Burr.  1333.  Res  V. 
Harris.  The  cause  in  that  case  must  be  tried  in  the 
next  Adjoining  county,  though  it  be  a  county  palatine. 
7  T.  R.  735.     , 

If  venue  be  By  stat.  88  Geo.  3.  c.  52.  s.  1.  in  every  action  whether 

laid  in  any  transitory  or  local  prosecuted  in  any  court  of  record  at 
county  of  any  jfestminsier ,  if  the  venue  in  such  action  be  laid  in  the 
city  or  town  countv  of  any  city  or  town  corporate  in  England,  the 
cTr^a;  court  may,  at  the  prayer  of  plaintiff  or  defendant, 
direct  the  issue  direct  the  issues  joined  in  such  action  to  be  tried  by  a 
to  be  tried  by  jury  0f  the  county  next  adjoining  to  the  county  of  such 
a  jury  of  the  cit  or  town  corp0rate,  and  award  proper  writs  of  venire 
gSShS*     and    distringas  accordingly,    if  the   court    shall    think 

proper. 

Exception.  The  cities  of  London  and    Westminster,   Bristol  and 

Chester,  and  the  borough  of  Southwark,  are  excepted 

out  of  this  statute,  s.  10. 
When  venue        When  the  action  is  laid  in  a  place  where  the  king's 
laid  in  a  place  writ  of  venire  does  not  run,  as  in    Wales,  or   Berwick 
where  venire    upon  Tweed,  &c.    2  Burr.  855.    2  Black.  R.  1036.  it  is 
does  not  run.  a^,arded  to  tne  sheriff  of  the  next  English  county,  upon 

a  suggestion  that  the  issue  ought  to  be  tried  there.     See 

10  Mod.  198.     I  Sir.  235. 

4«>i  it  «- ^  And  where  there  are  several  plaintiffs  or  defendants 
And.  u  one  or       *»•*—  %•      i    *  -    •     j 

more  plain-      in  a  personal  action,  and  one  dies  before  issue  joined, 

tiffs  or  de-      his  death  should  be  suggested  in  making  up  the  issue ; 
fendante  die.     ^ut  otherwise  it  need  not  be  suggested,  till  the  judgment 
roll  is  made  up.     1 .  Burr.  368. 

The  venue  re-  In  this  method  of  entering  a  suggestion  upon  the  roll, 
mains.  the  venue  remains,  and  the  court  only  award  the  ventre 

to  the  next  adjoining  county.    3  Burr.  1334. 

Award  of  ve-  And  because  the  borough  of  Berwick  is  a  place  where 
nire  where  the  the  king's  writ  of  venire  facias  to  summons  a  jury  to 
venue  is  laid    tr_  ^e  said*  issue,  doth  not  run  ;    and  because  the  bur- 

uno^^eed.    gesses  of  the  said  borouSh»  b7  reason  of  tbeir   Priviteg« 
ought  not  to  be  put  upon  any  jury  to  try  the  said  issue, 

out  of  the  said  borough,  but  the  said  issue  ought  to  be 

tried  by  a   jury  of  the  county  of    Northumberland, 

which  is  the  next  adjoining  county  to  the  said  borough 

of  Berwick;    which  allegations  of  the  said  C.  are  not 

denied  by  the  said  D. ;  therefore  let  a  jury  of  the  said 

county  of  Northumberland,  thereupon  come  before  our 

lord  the  king  at  Westminster,  on       next  after        twelve 

<&c.  by  whom,  &c.  and  who  are  neither,  Ac. 
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If  the  sheriffs  are  parties  to  the  suit,  enter  to  the  end  of  Issue  where 
the  similiter,  then  say:  and  because  it  is  suggested,  to  sheriffs  are 
the  court  of  our  lord  the  king,  now  here,  that  the  said  P**1^ 
A.  B.  and  C.  D.  are  sheriffs  of  the  city  of  London,  it  is 
therefore  commanded  to  the  coroner  of  the  said  city  of 
London  that  he  cause  to  come  before  our  lofd  the  king  at 
Westminster,  on  next  after  twelve,  &c. 

N.  B.  The  venire  and  distringas  are  directed  to  and  re- 
turned by  the  coroner,  pay  him  4s.  4d.  if  common ;  if 
special,  8s.  8d. 

If  one  sheriff  be  party  to  the  suit,  then  say  :  and  here-  if  only  one  of 
upon  the  said  A.  B,  says,  that  the  said  E.  F.  is  one  of  the  sheriffs  is 
the  sheriffs  of  thefcity  of  London;  and  for  that   reason  party^n  h 
the  said  A;  B.  prays  the  writ  of  our  lord  the  king  to  be  J^-^j  ^'^ 
directed,  to  G.    rf.   esq.    the  other  sheriff  of  the  said  other. 
city  of  London,  to  cause  to  come  before  our  lord  the 
king  at    Westminster,    on  next  after 

twelve,  &c.  to  try  the  said  issue  above  joined  between 
the  said  parties :  and  because  the  said  £.  F.  doth  not 
deny  the  said  allegation  of  the  said  A.  B.  but  admits  the 
same  to  be  true,  it  is  granted  to  him,  <&c.  It  is  therefore 
commanded  to  the  said  R.  H.,  the  said  other  sheriff  of 
the  said  city  of  London,  that  he  cause  to  come,  (as  in  the 
former.) 

If  the  coroner  as  well  as  the  sheriff  is  a  party,   or  in-  I/(H?2?I,er  **"* 
terested,  the  venire  and  distringas  are  to  be  directed  to  !^"y 
elisors,  Barnes,  465 ;    and  after  they  are  appointed,    a       y" 
special    jury   may  be   moved  for.-*-I    should  think   if 
sheriff  and  coroner  be  interested  only,  or  of  kin  to  either 
of  the  parties,  this  must  appear  to  the  court  by  affidavit ; 
and  motion  on  affidavit  is  to  be  made;  but  if  the  sheriff 
is  party  to  the  suit,  the  venire  is  awarded  to  the  coroner 
as  a  matter  of  course  for  the  suggestion.     Vide  Cramp. 
242.     See  Tidd,  Forms,    4  Ed.  285. 

How  to  compel  the  Entry  of  the  I$#ue. 

If  the  plaintiff's  attorney  delays  to  enter  the  issue,  How  to  pro- 
get  a  rule  from  the  master,  on  the  back  of  the  issue  de-  ceed. 
livered,  take  it  to  the  clerk  of  the  rules,  who  will  enter 
it,  pay  3s.  serve  plaintiff's  attorney  with  a  copy,  naming 
the  cause  thus:  Denn  v.  Fenn,  Friday  next  after,  #c.  to 
enter  the  issue.  Entered.  This  is  a  four  day  rule, 
therefore  the  plaintiff  must  enter  the  issue  on  the  roll, 
pay  for  the  entries,  and  docquet  the  same  and  deliver 
the  roll  to  Mr.  Edge,  who  will  file  it  in  the  treasury, 
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(within  four  day*  after  the  rule  served)  and  such  issue* 
must  be  entered  the  term  in  which  the  issue  is  joined. 

Judgment  of  non  pros,  for  entering  the  issue,  cannot 
be  signed,  unless  there  be  a  rule  to  enter  the  issue  of 
the  same  term  in  which  the  judgment  is  signed.  Lan- 
caster v.  Frazer,  1  Maule  and  Selw.  478. 

Theistuemitst      a  rule  to  reply  was  given  in  Easter  term,  when  plain- 

tetermtoe     *"  reP*'e(*  *he   similiter.     In  Trinity  term  following,  a 

similiter  ii       rule  was  given  to  enter  the  issue,  the  plaintiff  did  enter 

added,  it,  but  he  entered  it  of  Hilary,  instead  of  Easier,  and 

defendant  signed  judgment  of  nonpros  for  not  entering 

the  issue;  which  the  court  held  to  be  regular ;    it  should 

have  been  entered  of  Easier.     Wood  v.  Miller,   3  East, 

204. 

If  time  want-       But  if  plaintiff  wants  time,  he  may  apply  to  a  judge 

***  for  a  summons,  who  will  grant  him  a  reasonable  time  to 

enter  the  issue. 

Cannot  give  a      if  fog  action  be  laid  in  London  or  Middlesex,  defend* 

terolwue  is    ant  ou?nt  not  to  6*ve  a  ru^e  *°  enter  the  issue  the  same 

joined  to  enter  ^erm  the  issue  is  joined,  unless  notice  of  trial  hath  been 

issue,  unless,    given;   (and  I  think  unless  plaintiff  hath  neglected  to 

&c  proceed  to  the  trial  in  consequence  of  that  notice ;)  and, 

in  a  country  cause,  plaintiff  is  no  ways  bound  to  enter 

his  issue  the  same  term ;    therefore  you  cannot  have  a 

rule  for  that   purpose  until  the  next  term.     N.  on  R< 

M.  4  Ann. 

» 

Must  enter  the  The  plaintiff  must  enter  his  issue  if  the  action  be  laid 
Issue  within  jn  London  or  Middlesex^  and  bring  the  record  into  the 
lowfidbv^e  °®ce  within  four  days  after  notice  of  the  rule ;  or  a  non- 
rute.  P™9  may  be  signed. 

If  roll  be  But  if  defendant  does  not  sign  the  nonpros,  the  plain' 

brought  in      tiff  may  bring  in  his  roll  at  any  time  before  judgment  is 
any  time  be-    actUa!ly  signed,  as  in  case  of  a  plea ;  for  although  he  has 
itwSf  do?1611 '  searched  after  rule  expired,  he  is  bound  again  to   make 
the  second  search,  before  he  signs  his  judgment  of  non- 
pros.   Minns  v.  Easier,  2  Term  Rep.  16. 

Wbendefen-        if  a  ruie  De  given  in  Mich,  term,  and  the  plaintiff  does 

dant  may  sign  not  enter  the  issue,  and  the  attorney  for  the  defendant 

ju  gmen         ^oeg  ^  ^^  ^  nonpros  in  that  term,  the  defendant 

*   may  in  Hilary  term  sign  bis  judgment  without  giving  a. 

new  rule,  provided  the  plaintiff  has  not  entered  the  issue. 

A  new  rule  not  necessary. 

b?sedeTb£       K  is  ordered>  ***  no  ww-  of  *"*  J»*»  *«n  ** 
fore  issue  en-  sealed  or  passed  at  the  nisi  priu*  office  by  the  custos 

tend. 
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brevium  of  this  court,  or  any  clerk  of  that  office,  before 
the  issue  in  that  cause  be  fairly  entered  on  record,  or  an 
incipitur  thereof,  and  such  entry,  with  the  record  of 
ntsiprius,  be  first  brought  to  and  signed  by  the  secon- 
dary of  this  court,  for  which  no  fee  shall  be  demanded 
pr  paid,  but  the  usual  and  accustomed  fee  due  to  the 
chief  clerk  of  this  court  for  entry  of  such  issue  on  record. 
JR.  M.  5  Ann. 

For  the  entry  of  the  issue,  vid£  Docket. 
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It  is  ordered  that  due  notice  be  given  to  the  defend-  Due  notice  af 
ant  upon  all  trials  at   every  assizes,  when  any   cause  trial  to  be 
shall  be  carried  to  trial,  as  well  in  old  canses  as  in  new  G*7en  in  ^ 
causes ;  and  likewise  to  the  plaintiff  in  all  causes  to  be  cau*a* 
tried  by  proviso,  as  well  in  London  or  Middlesex?  as  at 
the  assizes.     R.  If.  1661 . 

So  in  all-  causes  to  be  tried  in   London  or  Middlesex, 
previous  to  the  sittings.     . 

All  notices  of  trial,  or  of  executing  inquiry  tajlcoun-  To  be  in  wrft- 
terinands,  ought  to  be  in  writing.  hig* 

A  notice  of  trial  cannot  bf  given  on  a  Sunday*  Cannot  be  riv- 

en on  Sunday. 

And  a  notice  of  trial  must  be  given  notwithstanding  a  jutfcaurii  a 
special  day  is  appointed  for  the  trial  by  rule  of  court.  ip€ciai^ay  be 
1  Black.  798.  Ellis  v.  Truster.  appointed,  no- 

If  notice  of  trial  be  given  for  the  first  sitting,   and  the  given. 
cause  is  not  set  down  ;  new  notice  must  be  given  as  at  if  notiCebe 
first,  unless  the  plaintiffs  attorney  gives  notice  of  con-  given  for  first 
tinuance  two  days  previous  to  the  trial  for  any  other  sit*  Bitting,  and 
ting.     If  not,  a  new  notice  must  be  given  of  eight  days,  cause  not  set 
as  before  *n  the  first  instance.     But  if  be  sets  down  the  down* 
cause,  and  it  is  made  a  remanet,  then  no  further  notice 
is  necessary,  as  both  parties  are  to  take  notice,  and  at* 
lend  till  the  cause  be  tried. 

A  notice  of  trial  must  be  given  in  writing  to  the  defen-  To  whom  tire 
dant's  attorney  and  not  to  the  defendant  himself;  but  if  "puce  is  to  be 
fete  attorney  be  not  known,  then  it  mav  be  given  to  the  &iven* 
defendant.     Sayer>s  Hep.  183.    Harding  v.   Stafford.  AttorWtfc 
And  it  is  the  duty  of  the  attorney  to  acquaint  his  client  ^J" 
of  having  received  it,  otherwise  he  may  be  answerable, 
in  case  a  verdict  goes  against  him  without  defence.    See 
Jparn.  37. 
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In  town  causes 
when  eight 
days  notice. 


What  notice 
o*  trial  given 
for  the  sit- 
tings, must 
"specify. 


When  new  no-      And  if  the  plaintiff  gives  notice  of  trial  and  does  not 
tice  requisite,    proceed,  he  cannot  try  the  cause  without  first  giving  new 

notice,  unless  by  consent,  or  rule  of  court,     R.  At,  1654. 

8.  18. 

How  given.  It  is  usually  given  on  the  back  of  the  issue,  or  paper 

book  ;  or  it  may  be  given  on  a  separate  paper,  in  the: 
former  case,  it  need  not  be  so  particular  as  the  latter ; 
and  therefore  when  the  issue  was  indorsed  as  follows ; 
"  take  notice  of  trial  at  the  next  assises,"  it  was  held 
sufficient.    2  Str.  1237.     Henbury  v.  Rose. 

If  the  venue  be  laid  in  London  or  Middlesex,  and  the 
defendant  live  within  forty  computed  miles  of  London, 
there  must  be  eight  days  notice  of  trial,  exclusive  of  the 
day  it  is  given,  but  inclusive  of  that  on  which  the  trial 
is  to  be  had ;  and  if  the  defendant  live  above  forty  com- 
puted mjleg  from  London,  then  fourteen  days  notice 
exclusive  must  be  given.     N.  on  R.  M.  4  Ann.  (c) 

And  now,  by  rule  E.  51  Geo.  3.  it  is  ordered,  that 
in  every  notice  of  trial  hereafter  to  be  given,  for  the  sit- 
ting after  any  term,  to  be  holden  at  Guildhall  ii*  the 
city  of  London,  it  shall  be  specified,  whether  the  cause 
is  intended  to  be  tried  at  the  first  day  of  such  sittings, 
or  at  the  adjournment  day;  and  in  every  case  in  which 
such  notice  shall  specify  that  the  cause  is  to  be  tried  at 
the  adjournment  day,  it  shall  be  sufficient  to  give  soch 
notice  eight  days  before  the  first  day  of  the  sitting  after 
term,  if  the  defendant  or  defendants  reside  above  forty 
miles  from  the  above  city  of  London :  and  four  days 
before  the  said  first  day,  if  the  defendant  or  defendants 
reside  within  that  distance.  See  13  East,  593.  and  the 
like  rule  in  C.  P.  made  H .  32  Geo.  3, 

In  country  causes,  eight  d^tys  notice  seems  to  have 
been  sufficient ;  but  now  by  slat.  14  Geo.  2.  c.  17.  *.  4, 
it  is  enacted  that  no  cause  whatsoever  sh^ll  be  tried 
at  nisi  prius  before  any  judge  or  justice  of  assize  or  nisi 
prius,  or  at  the  sittings  in  London  or  Westminster,  where 
the  defendant  resides  above  forty  miles  from  the  said 
cities  respectively,  unless  notice  of  trial  in  writing  has 
been  given  at  least  ten  days  before  such  intended  trial. 

Explanation  of     And  there  are  no  negative  words  in  the  statute  that  there 
statute.  shall  be  no  more  than  ten  days,  and  as  defendant   was 

entitled  to  fourteen  where  the  venue  was  laid  in  London, 
or  Middlesex,  and  he  resided  forty  miles  from  London, 
fourteen  days  notice  must  be  given  agreeable  to  the  old 
practice.    Vide  Barnes,  305.  Bowles  v.  Jenkins.   Bat  if 


In  country 
causes. 


r 
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Ae  venue  be  laid  in  the  country,  then  ten  days  notice  at 
feast  is  necessary. 

In  the  case  of  Perry  v.  Jackson,  4  T.  R.  519.  Mr.  Justice  "wTten  ten 
Ashhurst  says,  that  in  construing  another  act,  meaning  *****  noticc 
14  Geo.  2.  c.  17.  8.  3.  which  requires  (if  venue  be  laid        necessary- 
in  the  country)  ten  days  notice  of  trial  where  defendant 
resides   above  forty  miles  from  London,  we  have  de- 
termined, that  if  one  of  the  defendants  resides  within  that 
distance,  so  long  a  notice  is  not  necessary. 

Notice  of  trial   on   the  9th,    for  the   19th,     has  been  What  notice 
deemed  sufficient,  under  this  stat.      Legge  v.  William*,  sufficient. 
M.  23  Geo.  3.  cited  in  Tidd.    6  Ed.  813.  n.  a. 

If  there  be  an  agent  in  town  the  notice  must  be  given  To  he  given  to 
to  him,  who  must  acquaint  the  attorney  for  whom  he  is  ^  a8ent  in 
concerned.     Barnes,  37.  town- 

The  venue  was  in  London,  and  the  plaintiff  having  Ifthedefen- 
given  eight  days  notice  of  trial,  obtained  a  verdict,    no  dant  reside  in 
defence  being  made ;  to  set  aside  that  Verdict  a  rule  nisi  todia« 
was  obtained,  on  the  ground  that  ten  (a)  days  notice 
should  have  been  given,  the  defendant  residing  in  India: 
and  the  court  made  the  rule  absolute,  Douglas  v.  Rayr 
4  Term  Rep.  552.  the  point  being   determined  in  the 
C.  P.  in  Brindv.  Torris,   2  Black.  Rep.  1205,    which 
was  an  arrest  in  London,  venue  laid  there ;    after  arrest 
and  before  declaration,   he  went  to  Scotland.,   attorney 
accepted  the  declaration  in   London,  and  pleaded,  the 
court  held  fourteen  days  notice  of  trial  necessary. 

Venue  laid  in  Middlesex,    defendant  lived  there  at  the  if  defendant 
time  of  issuing  the  writ,  but  before  declaration  be  quitted  quit  London 
that  residence,  and  went  to  reside  permanently  at  Wor-  before  declara- 
cester.    The  court  held,  that  14  days  notice  of  triftl  must  tion»  and  re- 
be  given.    Spencer  v.  Hall,  1  East,  689.  tideelsewhere 

Notice  of  trial  need  not  be   given  the  same  term  the  ^ee^  not  be 
issue  is  joined,  but  it  must  be  given  in  the  next  term,  or  given  same 
defendant  may  move  for  judgment  as  in  the  case  of  a  term  issue  is 
nonsuit     See  2  Term  Rep.  734.     Hall  v.  Buchanan.       delivered. 

Sunday  is  accounted  a  day  in  these  notices,  so  it  be  Sunday. 
not  the  day  on  which  the  notice  is  given.     Mod.  Cos.  L. 
and  Eq+z\. 


(a)  I  take  it  the  act  of  parliament  is  out  of  the  case ; 
it  should  have  been,  according  to  the  course  of  the  court, 
fourteen  days. 
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Explanation  of  If  notice  of  trial  be  given  on  the  22d  of  February,  and 
the  act  as  to  there  be  only  28  days  in  that  month,  for  the  next  amie*, 
the  asssizes.     and  the  commission  day  is  the  4th  of  March,  it  is  good 

notice ;  for  one  day  is  to  be  included,  and  the  other  ex* 

eluded. 

rrisoner.  Notice  of  trial  delivered  to  a  turnkey  against  a  prisoner 

is  good.     Whitehead  v.  Barber,  Sir.  248. 

In  London.  Likewise  if  the  trial  is  to  be  in  London  or  Middlesex, 

%  the  sittings  after  Hilary  term,  which  ends  the  12th  of 

February,  such  sittings  is  the  14th  for  London  (if  not 

Sunday,)  the  6th  is  good  notice,  and  5th  for  Middlesex* 

being  the  13th. 

If  cause  te  If  a  cause  be  made  a  remanet,  it  may  be  tried  at  the 

made  a  re-  next  sittings,  without  any  other  notice ;  but  if  the  trial 
manet  be  put  off  by  rule  of  court,  (though  by  a  mistake  the 

marshal  has  marked  it  as  a  remanetj  there  must  be  a 
fresh  notice  of  trial.  Tacks  v.  Mayer,  8  Term  Rep. 
246. 

So  on  a  per-  So  if  plaintiff  gives  a  peremptory  undertaking  to  try 
emptory  un-  a^  ^  next  sittings  or  assizes,  there  also  a  new  notice  of 
dertaktng-        trial  must  be  given.  Ibid.  Monk  v.  Wade,  Trin.  26  Geo, 

3.  S.  P.  because  plaintiff  may  still  decline  to  try  his 
cause.  1  H.  Black.  222.  S.  P.  Jfield  v.  Weeks,  in 
C.  P. 


When  a  Term's  Notice  requisite. 

By  a  note  on  R.  M.  \Ann.  it  is  said,  eight  days  exi 
elusive  is  sufficient  notice  of  trial,  or  of  executing  inquiry 
in  all  cases,  except  causes  in  London  and  Middlesex, 
where  the  defendant  lives  above  40  computed  miles  from 
London,  then  fourteen  days  notice  must  be  given  ;  and 
likewise,  except  causes  wherein  no  proceedings  have 
been  had  within  four  terms  after  issue  joined,  then  a 
term's  notice  must  be  given,  and  so  likewise  by  proviso. 

The  reason  of  the  rule,  is  this,  that  while  the  matter 
is  still  in  controversy,  the  party  should  after  so  long 
lapse,  as  four  times  without  any  proceedings,  have 
notice  that  he  may  prepare  himself ;  but  when  the  matter 
has  passed,  in  rem  judicatum  by  verdict,  the  same 
rule  does  not  apply.  The  rule  of  this  court  therefore 
only  relates  merely  to  interlocutory  stages  of  the  cause. 
Per  Lord  Ellenborough,  C.  J.  in  May  v.  Wooding, 
9  Mauls  and  Selw.  501 . 
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If  notice  be  given  within  the  year,  from  the  day  of  the  if  given  wi^h- 
last  proceeding,  having  no  regard  to  the  terms,  it  is  suffi-  in  the  year, 
cient. 

The  court  held,  that  the  giving  notice  of  trial  at  the  What  will  pro- 
end  of  half  a  year  after  issue  joined,  would  prevent  the  ven^ 
necessity  of  giving  a  term's  notice,  till  a  year  after  the 
last  notice,  which  was  given  and  countermanded.    Sir. 
531.     Green  v.  Gauntlet. 

Per  cur.    If  on  an  old  issue  notice  of  trial  be  given  Before  first 
before  the  first  day  in  full  term,  it  is  sufficient ;   and  it  da?  "full 
need  not  be  given  before  the  essoign  day.     1  Sir.  211.  ^ss°^an 
Harvey  v.    Potter.    And  this  seems   to  be  the  settled 
practice — contra  2  Str.  1164. 

Where  a  term's  notice  of  trial  is  required,  there  must 
at  the  same  distance  of  time,  be  the  like  notice  of  exe- 
cuting a  writ  of  inquiry.  Peyton  v.  Burdus.  2  Sir. 
1100. 

The  rule  requiring  a  term's  notice,  does  not  extend  to  Doe*  not  ex* 
judgment  as  in  case  of  a  nonsuit.    Doe  ex  dem.  Phillips  ten(i  to  judp* 
et  aL  v.  Moses,  5  Term  Rep.  634.    So  in  C.  P.  2  Black.  ™»tasnicast 
Rep.  1223.    Manby  v.  Worthey.  ot  nonsuit. 

A  judge's  summons,  if  no  order  made,  is  no  proceed*  A  judge's 
ing,  nor  the  suing  out  a  venire  or  distringas  in  the  vaca-  summons. 
tion  of  the  4th  term,  though  it  be  tested  and  entered  of 
that  term.  2  SaUc.  457. 630  ;  but  a  notice  of  trial,  though 
countermanded,   is ;    2  Salk.    407.  650. :    and  so  if  an 
order  be  obtained. 

Plea  was  delivered  in  Hilary  term  1783,  and  no  pro*  How  time  is 
ceedingshad  till  the  10th  March,  1784,  when  issue  deli-  calculated. 
vered,  and  ten  days  notice  of  trial  given  for  the  next  as- 
sizes to  be  held  at  Lancaster;  it  was  said  by  the.  master, 
that  there  ought  to  be  a  whole  term's  notice. 

If  the  plaintiff  takes  no  step  in  the  cause  for  three  Signing  a  con- 
terms,  and  in  the  4th  a  concilium  is  signed,   and  he  ob-  cilmm  is  a 
tains  judgment  in  the  5th  term ;  the  signing  a  concilium  »tep  to  prevent 
is  taking  such  a  step  as  to  make  it  unnecessary  to  give  a  J^*™  s  n°" 
term's  notice.    Bland  v.  Barley,  3  Term  Rep.  530. 

This  rule  only  extends  to  voluntary  delays  made  by  To  "hat  the 
the  plaintiff,  and  does  not  apply  where  the  proceedings  rule  ext*iid*. 
bave  been  delayed  at  defendant  s  request     Ibid. 

When  a  Term's  Notice  is  not  requisite. 
It  is  not  necessary  to  give  a  term's  notice  of  trial,  after  If  notice  has 

*  been  given  of 
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intention  to 
proceed. 


Orqn  agree- 
ment to  stay 
proceedings 
for  a  limited 
time. 


Not  necessary 
after  verdict. 


-  * 

proceedings  in  the  cause  have  been  suspended  for  a  year, 
if  within  the  year,  the  plaintiff  gave  notice  that  he 
should  proceed  again ;  but  the  common  notice  of  trial  is 
sufficient     3  East,  I.     Richards  v.  Harris. 

Nor  where  there  has  been  an  agreement  to  stay  the 
proceedings  for  a  limited  time,  to  enable  the  defendant 
to  pay  the  debt,  in  default  of  which  the  plaintiff  is  to  be 
at  liberty  to  proceed.  1  Black.  772.  Watkins  v. 
Heyden.' 

A  term's  notice,  is  not  necessary  where  there  have 
been  no  proceejdingis,  for  four  terms  after  verdict 
May  v.  Wooding,  $  Maule  and  Selw.  500. 


If  delayed  by  Injunction. 


If  defendant 
suspend  a 
cause  by  in- 
junction, 
plaintiff  may 
proceed  with- 
out a  term's 
aoticp. 


Notice  of  trial 
for  London. 


For  Middle- 
sex. 


Debt  on  replevin-bond,  verdict  for  plaintiff ;  rule  why 
verdict  should  not  be  set  aside,  cause  having  been  sus- 

E  ended,  after  issue  joined  for  above  a  year,  and  then 
rought  to  trial  without  a  term's  notice.  Lord  Mansfield 
expressed  his  indignation  at  the  defendant's  endeavouring 
to  take  advantage  of  a  delay,  occasioned  by  himself,  to 
protect  himself  against  a  deed  under  his  own  hand  and  seal: 
it  was  insisted  that  the  trial  without  a  term's  notice  was 
irregular,  and  thatthe  courtof  Exchequer,  before  answer, 
would  have  given  leave  to  have  proceeded  to  trial,  and 
that  it  was  universally  understood  in  practice,  that  an  in- 
junction is  no  excuse  for  not  complying  with  the  esta- 
blished rule.  Mr.  J.  Butter  said,  that  the  practice  was  as 
had  been  stated :  that  it  was  grounded  on  the  principle, 
that  the  injunction  was  no  proceeding  in  the  cause  depend- 
ing in  this  court;  but  that  he  thought  this  a  case  where 
the  court  might  very  well  alter  the  practice.  Rule  dis- 
charged. Hayley  v.  Ryley,  Dougl.  71.  Vide  2  Black.  784. 
919.  Held  that  a  delay  by  injunction,  from  the  nature  of 
the  thing,  is  an  exception  to  the  rule. 

(a)  Take  notice  that  this  cause  will  be  tried  at  the  sit- 
tings after  this  present  Michaelmas  term,  to  be  held  at  the 
Guildhall  of  the  city  of  London.  Dated,  $c.  Yours,  Ac 
A.  B.  plaintiffs  attorney.  Mr.  C.  D.  defendant's  attorney. 

Doe  v.  Roe.  Take  notice,  that  this  cause  will  be  tried 
at  the  sittings  aftev  this  present  Michaelmas  term,  to  be 


(a)  If  given  on  a  separate  paper  entitle  the  cause  thus: 
In  the  King's  Bench.    Doe  v.  Roe. 
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befd  at  Westminster-Hall  in  the  county  of,  Middlesex.  If 
it  be  at  the  sittings  within  term,  say,  "  for  the  third  sit- 
"  tings  within  this  present  Michaelmas  term,  to  be  held 
"  at,  Ac." 

If  for  the  country,  say,  "  for  the  next  assizes  to  be  Country, 
"  held  at  Oxford,  in  and  for  the  county  of  Oxford." 

"  Take  notice  of  trial  at  the  next  assizes,"  without  date,  if  oiven  ^ 
county,  or  name,   is  good,  if  indorsed  on  the  back  of  the  issue. 
the  issue,  but  not  on  a  separate  paper,  Henbury  v.  Rose, 
2  Str.  1237. 

Upoq  the  delivery  of  any  paper  book  wherein  an  issue  Notice  of 
is  joined,  and  notice  of  trial  given  on  the  back   of  the  trial  on  spe- 
book;   if  the  same  be  afterwards  waived,  and  the  general  cial  i88ue>  to 
issue  given,  the  notice  which  was  given  for  the  trial  of  the  fienre  for.the 
special  issue,  shall  serve  for  notice  of  the  general  issue.  geaenk  Msue- 
N.  on  Rule,  ML  8  Geo.  1. 

Where  the  plaintiff  upon  any  pleading  of  the  defend-  Where  plain- 
ant,  tenders  an  issue,  and  the  paper  book  is  made  up  and  **f  condudes 
delivered  with  notice  of  trial,  and  the  defendant  strikes  SJB«5o- 
put  the  similiter,  and  returns  the  book  with  a  demurrer,  tice  of  trial, 
if  the  judgment  be  given  for  the  plaintiff  on  the  demurrer,  defendant  de- 
the  same  notice  which  was  given  for  the  trial  of  the  issue,  muJ?  **>  **** 
shall  serve  for  executing  the  writ  of  inquiry,      N.  on  R.  £3£ mt 
HU.  8  Geo.  1.  but  plaintiff  ought  to   give  notice  of  the  on  demurer. 
^ our  and  place  of  executing  inquiry. 

Of  putting  off  the  Trial. 

If  the  defendant  be  unable  to  proceed  to  trial  on  ac-  Same  notice 
count  of  the  absence  of  a  material  witness,  he  may  move  to  serve  for  in* 
the  court  in  term,  or  apply  to  a  judge  in  vacation  to  put  <*mry' 
it  off  till  the  next  term.     But  where  there  is  no  proba- 
bility of  the  defendant's  being  prepared  to  try  till  a  more 
distant  time,  he  may  apply  to  put  off  the  trial  till  that 
time. 

The  application  should  be  made  two  days  at  least  before  When  the  ap-> 
the  day  of  trial,  if  the  necessity  for  it  was  at  that  time  {J^jJJ ,8  tQ 
known  to  defendant;  if  not,  it  may  be  made  afterwards, 
even  when  the  cause  is  called  on  at  nisi  prius.     In  that 
case  notice  should  be  given  with  a  copy,  and  the  affidavit 
to  be  produced.    Rep.  Temp.  Hard.  128. 

In  all  cases,  whether  criminal  ox  civil,  and  whether  the 
nature  of  the  proceeding  be  instantaneous,  or  otherwise, 
a  trial  should  not  be  hurried  on,  so  as  to  do  injustice 
to  the  defendant.    And  an  affidavit  in  common  form  may 
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To  satisfy  the 
court 


be  sufficient,  where  no  cause  of  suspicion  appears,  a*4 
it  is  not  necessary  to  swear  to  merits.  Duncan  v.  Thomar 
sin,  M.  38  Geo.  3.  But  where  a  suspicion  arises, 
from  the  nature  of  the  question,  or  from  contrary 
affidavits,  the  court  will  examine  into  the  ground  upon 
which  the  delay  is  asked ;  apd  have  in  criminal  as  well  as 
civil  cases,  refused  to  put  off  a  trial,  notwithstanding  an 
affidavit  in  common  form. 

It  is  necessary  therefore  in  such  a  case  as  this,  1st.  To 
satisfy  the  court  that  the  persons  are  material  witnesses; 
2dly.  To  shew  that  the  party  applying  has  been  guilty 
of  no  laches,  nor  neglect,  in  omitting  to  apply  to  them, 
and  in  endeavouring  to  procure  their  attendance;  and 
3dly,  To  satisfy  the  court  that  there  is  a  reasonable  ex* 
pectation  of  his  being  able  to  procure  their  attendance  at 
the  future  time,  to  which  he  prays  the  trial  to  be  put  oft 
Rexv.  UEon,  3  Burr.  1514.'  And  it  was  held,  thai  if  sack 
witness  is  out  of  the  jurisdiction  of  the  court,  as  in  France, 
the  affidavit  should  state  "  that  be  is  willing  to  attend  the 
"  trial."     Worsley,  Bart.  v.  Bits  set,  Hit.  *2  Geo.  3. 

If  previous  to  the  trialt  libels  have  been  dispersed  by 
one  of  the  parties  to  influence  the  jury,  and  witnesses,  it 
may  be  put  off.      1  Burr.  510.   hex  v.  Gray. 

An  application  may  be  made  to  a  judge  at  nisi  priuty 
to  put  off  the  trial  of  an  issue  directed  by  the  chancellor. 
4  Camp.  163. 

But  the  court  will  not  put  off  the  trial  pending  a  suit 
relating  to  the  same  matter  in  a  spiritual  court.  2  Salk. 
646,  6  i9.  nor  after  the  defendant  has  pleaded  a  sham  plea, 
by  which  a  trial  has  been  lost,  unless  he  pay  the  money 
into  court.  T.  37  Geo.  3.  Stockton  v.  Bodges.  See 
I  B.  #  Pm  454.  where  the  defence  of  slavery  was  intend- 
ed to  be  established. 

Generally  speaking  the  defendant  should  make  the  affi- 
davit :  but  there  are  cases,  where  the  defendant  is  not 

^affidaWU*  to  be  met  witb>  where  a  third  Person's  affidavit  wiU  ** 
taken.  Foriesc.  Rep.  396.     Barnes,  448. 


If  libels  be 


Application 
may  be  to  a 
judge  at  N.  P. 

When  court 
will  not  put 
off  the  trial. 


If  defendant 
not  be  met 


If  attorney 
ill. 


If  the  defendant's  attorney  is  so  ill  as  not  to  be  able  te. 
attend  the  trial,  the  court  will  put  it  off  upon  an  affidavit, 
ffcefftey  v.  Grant,  Sap.  63. 

Penal  statute.  ft  jg  gaid  in  an  action  on  a  penal  statute,  the  court  wifl 
not  put  off  the  trial,  in  favor  of  plaintiff,  upon  the  absence 
of  a  material  witness.     Per  Lord  Kenyan*  M.  38  Geo.  3. 

pakl? t0  **  The  trial »  always  put  *ff  •»  payment  of  costs ;  there- 
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fere  if  the  rule  is  not  complied  with,  the  plaintiff  has  a 
right  to  proceed  to  the  trial.    1  Salk.  83. 

It  is  said,  if  a  witness  leaves  town  after  notice  of  trial  is  If  witness 
given,  the  court  will  not  put  off  the  trial.  tea™  town 

The  motion  will  be,  that  the  trial  of  this  cause  may  be  _.    mauaam 
put  off  until  next  term,  on  payment  of  costs 

on  account  of  the  absence  of  a  material  witness  on  behalf 
of  the  defendant:  and  in  the  mean  time  all  proceedings 
be  staid,  on  an  affidavit  which  ought  to  be  made  by  the 
defendant  (unless  he  is  abroad)  to  this  effect. 

A.  B.  Plaintiff, 
In  the  King's  Bench.  and 

C«  D.  Defendant 

C.  D.  of,  ifc.  the  defendant  in  this  cause,  maketh  oath  Affidavit 
and  saith,  that  issue  was  joined  in  this  cause  in  Easter  term 
last  past,  and  that  notice  of  trial  was  given  for  the  last 
sittings  within  the  said  term ;  and  this  deponent  further 
saith,  that  I.  Mi  late  of,  4*c.  is  a  material  witness  for  him 
this  deponent,  in  the  said  cause,  as  he  is  advised  and  be- 
lives  to  be  true,  and  that  he  cannot  safely  proceed  to  the 
trial  thereof,  without  his  testimony.  And  this  deponent 
farther  saith,  that  he  hath  endeavoured  to  find  the  said  L 
M.  oat;  that  he  hath  been  to  the  boute  of  the  said  L  M. 
and  was  there  informed  that  he  was  gone  to  Exeter  in  the 
county  of  Devon;  and  to  which  place  this  deponent  sent, 
for  the  purpose  of  subpoenaing  him  ;  but  the  said  I.  M. 
was  gone  from  there,  as  this  deponent  hath  heard,  and 
verily  believes  to  be  true :  and  that  he  this  deponent  can- 
not get  any  information  where  the  said  I.  M.  is,  but  is 
informed  that  he  will  be  at  home  in  one  month.  And  that 
he  this  deponeut  hopes  and  expects  to  be  able  to  procure 
the  presence  of  the  said  I.  M.  within  the  first  sittings  of 
next  Trinity  term.  Then  state  the  service  of  notice  in 
it  be  so. 


This  is  a  rule  to  shew  cause,  pay  8s.  fee  to  counsel  10s.  Mow  to  p*H 
6d. ;  draw  up  and  serve  rule  on  the  attorney  of  the  other  ceed* 
side,  and  make  an  affidavit  of  service  of  the  rule,  and  give 
brief  to  counsel  to  make  it  absolute,  with  a  fee  of  one 
guinea:  if  absolute  draw  up  the  rule  and  serve  it,  with 
an  appointment  to  tax  the  costs ;  pay  7s.  6d.  The  costs 
most  be  paid.     See  13  East,  185.    Nichols  v.  Boson. 

Short  Notice  of  Trial. 
It  is  ordered  that  where  short  notice  of  trial  is  to  be  Short  notice 

to  be  four 
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days  before 
commission 
day. 

In  town,  two 
days. 


accepted  in  country  causes,  such  notice  shall  be  given  at 
least  four  days  before  the  commission  day,  one  day  ex- 
clusive, and  the  other  inclusive.     R.  E.  T.  30  Geo.  3. 

In  town  causes  two  days  is  sufficient,  but  it  is  usual  to 
give  as  much  more  as  the  time  will  admit  of. 


Countermand  of  Notice  of  TriaL 

If  plain  tiff  be  not  ready  to  try  pursuant  to  notice,  he  may 
countermand  same,  which  must  be  in  writing;  and  if  the 
action  be  laid  in  London  or  Middle8exysmd  defendant  lives 
within  40  miles  of  London,  two  days,  exclusive  of  the  day 
on  which  the  countermand  is  delivered,  are  sufficient; 
Str.  849.;  but  if  the  venue  be  laid  in  the  country,  six  days 
are  to  be  given,  at  least  before  the  intended  trial,  pur- 
suant to  the  statute  14  Geo.  2.  c.  17;  or  if  the  venue  be 
laid  in  London  or  Middlesex,  and  the  defendant  lives 
above  40  miles  from  London,  six  days,  at  least*  must 
also  in  that  case  be  given. 

Countennand       jy^  Vs  /Joe.  I  hereby  countermand  the  notice  of  trial 
ofnotue  of      giveji  yOU  |n  this  cause.    Yours,  Ac.    Which  is  served  otf 

defendant's  attorney. 

Notice  cannot  be  countermanded  and  continued  at  the 
same  time.     Vide  Barn.  301. 

Costs*  If  the  plaintiff  does  not  proceed  to  trial  or  counter- 

mand in  time,  the  defendant  shall  have  his  costs.     R.  M. 
1654.  s.  18. 

The  days  how      The  two  or  six  days  notice  of  countermand,  are  reck-' 
reckoned.        oned,  one  inclusive,  the  other  exclusive. 

Cannot  be  given  on  a  Sunday. 

And  in  a  country  cause,  to  be  given  to  the  agent  in  town. 

After  countermand,  a  new  notice  must  be  given.  R.  M. 
1654.*.  18. . 


When  new 
notice  is  re- 
quisite. 


Continuance  of  Notice  of  TriaL 

So  he  may  continue  the  notice  of  trial,  which  is  e 
done  in  London  or  Middlesex;  as  for  instance,  if  the  plain- 
tiff give  notice  of  trial  for  the  first  sitting  in  term,  be  may 
by  giving  notice,  continue  his  notice  of  trial  for  the  second 
or  third  sitting,  or  sitting  after  term,  but  it  can  beconti* 
nued  only  once  in  a  term.  Str.  1 1 10.  Green  v.  Giffbrd* 
Two  days  are  sufficient :  o  ne  day  inclusive,  thje  other  ex* 
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elusive ;  as  for  instance,  Monday  for  Wednesday  is  good. 
"  I  hereby  continue  the  notice  of  trial  given  you  in  this  Notice  of  con- 
"  cause  to  the  sitting  after  this  present  Easter  term." tmuanoe' 
Dated,  &c. 

In  the  C.  P.  a  notice  of  trial  given  for  the  sitting  after 
term,  cannot  be  continued  to  the  first  sitting  in  the  next 
term;  but  in  this  court,  the  master  thinks  it  may:  and 
after  a  notice  is  countermanded,  it  cannot  be  continued. 

Costs  for  not  Proceeding  to  Trial. 

If  the  plaintiff  does  not  proceed  to  trial,  or  counter- Cost*, 
jnand  in  time,  defendant  on  affidavit  of  attendance,  and 
necessary  expences,  shall  have  his  costs  taxed.  R.  Mich. 
1664,  sec.  18.  But  although  the  plaintiff  does  not  pro- 
ceed to  trial,  whereby  costs  are  taxed  for  the  defendant, 
and  afterwards  gives%new  notice  of  trial,  yet  the  court 
will  Dot  stay  thfe  trial  tot  not  paying  them  (except  in 
ejectment,)  because  defendant  hath  another  remedy  to 
recover  them.  N.  on  R.  M.  4  Artn.(c)  Andrews,  17,  by 
attachment. 

Trial  put  off  upon  payment  of  costs,  the  defendant  did  Trial  put  off 
not  pay,  plaintiff  proceeded  to  the  trial,  and  obtained  a  on  pajment  of 
verdict,  and  the  court  was  moved  to  set  it  aside  on  pay-  °™Pf  must  be 
ment  of  costs,  and  the  costs  of  the  motion :  It  was  held  pJooed  WK* 
that  it  was  a  conditional  rule,  and  that  the  costs  ought  to 
have  been  paid,  and  refused  to  set  aside  the  verdict. 

A  pauper  shall  not  pay  costs  for  not  going  to  trial.  Str.  Pauper. 
983, 420. ;  but  you  may  move  to  dispauper  him.      Str. 
983. 

If  the  plaintiff  does  not  proceed  to  trial  pursuant  to  his  Affidavit  to- 
notice,  you  may  move  the  court  for  the  costs  upon  an  move  for 
affidavit,  stating,  "  That  the  action  was  commenced  in  °^f?r2ial 
M  Easter  term,  that  in  Trinity  term  issue  was  joined,  and  goin*  ° 
"  notice  of  trial  given  thereon  for  the  sittings  after  the  said 
"  term,  and  that  the  plaintiff  did  not  proceed  to  the  trial 
"  thereof,  nor  countermand  such  notice.'9  (a) 


(a)  Cannot  in  this  court  move  for  judgment  as  in  the 
case  of  a  nonsuit,  and  costs  for  not  proceeding  to  trial  at 
the  same  time.  Earl  of  Leicester  v.  Wooden,  M.  21  Geo.  2. 
nor  after  moving  for  the  former,  is  he  allowed  to  apply 
for  the  latter.  Hullock,  404.  In  the  C.  P.  both  these 
notions  may  be  made  in  the  same  term.    2  N.  R.  247. 
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how  to  move.  Give  this  affidavit  to  counsel,  with  half  a  guinea,  who 
No  notice  is  W*M  more  for  a  rule,  which  is  referred  to  the  master  in 
requisite.         the  first  instance ;  draw  up  same  at  the  clerk  of  the  rules, 

pay  7s.  6d.  get  appointment  thereon,  from  the  master  to 
tax  the  costs ;  if  not  paid,  a  demand  must  be  made  by 
defendant's  attorney  on  plaintiff;  and  if  he  neglects  to 
pay,  make  affidavit  of  such  demand  and  refusal,  move 
for  an  attachment,  which  is  absolute  in  the  first  instance. 

N.  B.  The  rule  may  be  made  to  be  paid  to  defendant 
or  his  attorney* 

Affidavit  of  (a)  J-  W.  of,  &c.  and  C.  D.  of,  Ac.  the  above-named 

demand  and     defendant,  severally  make  oath  and  say,  and  first  this  de- 

refusal,  if  pay-  ponent  J.  W.  for  himself  saith,  that  he  did  personally 

aWe  to  the  at-  gerve  the  abovenamed  plaintiff  with  a  true  copy  of  the 

cy  0I  y"     rule,  and  the  master's  allocatur  thereon,  hereto  annexed, 

and  at  the  same  time  shewed  him  the  said  original  rule 

and  master's  allocatur  thereony  and  that  he  this  deponent 

then  demanded  of  him  the  costs  allowed  by  the  master  on 

the  said  rule,  but  that  the  above-named  plaintiff  did  not 

then,  nor  at  any  time  since,  pay  the  same  to  this  deponent, 

and  the  same  now  remains  unpaid  to  this  deponent.    And 

this  deponent  C.  D.  for  himself  saith,  that  he  hath  not 

received  the  said  costs,  or  any  part  thereof,  but  the  same 

now  remains  due  and  unpaid  to  this  deponent. 

The  affidavit  must  state  personal  service  and  original 
shewn,  the  dav  of  service,  and  demand  precisely  ;  on  or 
about  such  a  day  not  sufficient.  3  Term  Rep.  351.  2  WUs. 

221. 

itule  absolute  Draw  up  the  rule,  and  then  take  same  to  your  clerk  ki 
as  first  ob-  court,  at  the  crown  office,  who  will  make  out  attach- 
served.  meat,  pay  18s.  6d.  get  a  wartant  thereon,  and  give  it  to 

your  officer.  His  fee  is  one  guinea.  After  this  motion, 
the  defendant  may  move  for  judgment  as  in  the  case  of  a 
nonsuit. 


TRIAL  BY  PROVISO. 


Trial  by  pro-       The  trial  by  proviso  is  so  called,  because  in  the  writ 

tiso<  of  distringas  7uratorum9  there  is  inserted  this  clause, 

provided  that  if  two  writs  come  to  the  sheriffs  he  shall  only 


(a)  Entitle  the  cause,  and  state  J.  W.  to  be  the  attorney 
for  the  above-named  defendant. 
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execute  and  return  one  of  them.  3  Black.  Com.  357.  Lilly 
P.  R.  758.  2  East.  206. 

Formerly  the  trial  by  proviso  was  the  only  way  the 
defendant  had  to  get  rid  of  the  action,  if  the  plaintiff  ne- 
glected carrying  the  record  down  to  trial,  which  was  done 
by  obtaining  a  rule  upon  such  default,  for  the  record  to  be 
made  up  by  proviso  ;  but  in  actions  of  replevin,  prohibi-  jn  action  in 
lion,  and  quare  impe%it,  both  parties  being  actors,  the  de*  replevin,  &c. 
fendant  may  sue  out  a  writ  of  nm'  prius,  although  the  defendant 
plaintiff  hath  not  made  such  default,  and  proceed  to  trial;  2??  ^ to 
for  in  such  cases  the  plaintiff  is  no  more  obliged  to  carry 
down  the  record,  than  defendant.  3  Term  Rep.  661.  Saw. 
652. 

This  mode  of  trial  by  proviso  (except  in  the  following 
cases)  is  superseded  by  the  more  summary  mode  of  mov- 
ing for  judgment  as  in  the  case  of  a  nonsuit,  which  is 
given  by  the  statute  14  Geo.  2.  c.  17.  see  title  Judgment 
as  in  the  Case  of  a  Nonsuit. 

By  stat.  7  A  8  W.  3.  c.  22.    If  any  defendant  shall  The gtat  re- 
be  minded  to  bring  to  trial  any  issue,  when  by  the  course  *pecting  the 
of  the  court,  be  may  do  the  same  by  proviso,  such  defen-  ^^  by  P*0" 
dant  shall,  qf  the  issuable  term  next  preceding  such  in- 
tended trial*  sue  out  a  new  venire  by  proviso,  and  prose- 
cute the  same  by  habeas  corpora,  or  distringas,  with  a 
nisiprius,  %&  though  there  bad  not  been  apy  former  ventre 
sued  out  or  returned,  and  so  toties  quoiies,  as  the  matter 
shall  require. 

If  the  cause  has  been  made  a  remanet  at  defendant's  I"  what  cams 
request  3  Term  Rep.  1.— If  a  verdict  be  set  aside  and  a  ^jLT*  ** 
new  trial  granted ;  or  a  nonsuit,  and  it  is  afterwards  set  ^^     J  pro" 
aside.  1  Term  Rep.  492.;  or  if  one  defendant  pleads,  and 
the  other  lets  judgment  go  by  default,  Say.  Rep.  22.  in 
these  cases  the  defendant  must  resort  to  the  trial  by  pro- 
viso. 

But  if  the  cause  is  entered,  and  the  record  withdrawn  If  cause  en- 
only)  in  this  case,  the  defendant  need  not  go  to  trial  by  tered,  and  re- 
proviso,  but  may  move  for  the  like  judgment  as  in  the  *"*  with" 
case  of  a  nonsuit.    Read  v.  Stone,  E,  36  Geo.  3.  2  East,  drawn*  n<*' 
847. 

Therefore,  wherever  the  statute  14  Geo.  2.  c.   17.  has  If  stat 
heen  complied  with,  though  a  subsequent  default  should  it?60,  2'5f5 
be  made  by  the  plaintiff,  the  defendant  must  resort  to  his  ^comPJted 
remedy  of  trial  by  proviso. 

No  trial  by  proviso  can  be  had  in  London  or  Middlesex,  No  trial  by 
until  default  made  by  the  plaintiff,  after  the  issue  is  en-  proviso  can 

Cc 
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be  had  until 
default,  &c 
made. 


If  both  carry 
down  record. 
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tered  on  record;  nor  in  country  causes,  till  the  plaintiff 
hath  made  default  in  trying  his  issue  the  next  assizes  after 
the  issue  is  entered  ;  and  in  neither  case  till  a  rule  for 
trial  by  proviso  be  entered.  N.  on  R.  M.  4  Ann. 

And  if  both  the  plaintiff  and  defendant  happen  to  carry 
down  the  record,  at  the  same  sittings,  or  assize,  (which 
they  may  do)  and  enter  the  same  with  the  marshal,  the 
trial  shall  be  by  the  plaintiffs  record.  But  if  the  plain- 
tiff withdraw  his  record,  or  if  he  do  not  enter  it  with  the 
marshal,  the  defendant  having  entered  his  record,  may 
proceed  in  the  trial.  Ibid. 


Str.  1055. 


Plaintiff  may 
also  give  no- 
tice. 


Costs. 


Rule  by  pro- 
viso, if  obtain- 
ed any  time 
before  trial 
will  do  though 
after  trial  of 
notice  given. 


How  to  proceed. 

In  case  the  plaintiff  has  not  entered  his  issue  withia 
the  usual  time,  you  must  obtain  a  rule  from  the  master 
to  compel  him,  which  is  entered  with  the  clerk  of  the 
rules  ;  pay  3s.  copy  same:  name  the  cause  first,  as  thus: 
Doe  v.  Roe, — next  after — to  enter  the  issue  on  record. 
Entered,  serve  same  on  plaintiffs  attorney,  when  he  has 
entered  the  issue,  and  you  become  entitled  to  the  trial 
by  proviso ;  which  rule  is  indorsed  upon  the  back  of  the 
issue  thus:  "  Let  there  be  a  record  of  nisi  prius  b\  pro- 
"  viso,  if  the  plaintiff  hath  made  default."  Take  this  to 
the  clerk  of  the  rules  to  enter,  pay  3s.  and  serve  a  copy 
on  plaintiffs  attorney.  When  this  is  done,  the  defendant's 
attorney  may  give  notice  of  trial,  pursuant  to  the  rule, 
M.  1651,  which  orders,  "  that  due  notice  of  trial  be  given 
"  to  the  plaintiff,  in  all  causes  to  be  tried  by  proviso,  as 
'*  well  in  London  or  Middlesex,  as  at  the  assizes.7' 

When  the  defendant  hath  given  the  plaintiff  notice  of 
trying  the  cause  by  proviso,  the  plaintiff  may  also  give 
him  notice  of  trial,  and  both  of  them  may  return  ventres, 
&c.  and  make  several  records  of  nisi  prius,  and  each  may 
enter  the  cause  for  trial ;  but  the  trial  shall  be  by  the 
plaintiff's  record  if  he  enters  it;  and  it  he  refuses,  or  with- 
draws it,  then  the  defendant  may  proceed  on  his  record. 

If  the  defendant  does  not  proceed  after  notice  of  trial, 
he  is  to  pay  costs  to  the  plaintiff.  AT.  on  Rule  Mich. 
4  Ann.  Str.  797.    Wilkinson  v.  Poole. 

On  the  8th  of  March,  1787,  defendant  gave  notice  of 
trial  (the  commission  day  being  the  19th,)  and  on  the 
10th  of  March  obtained  and  served  the  usual  rule  for  a 
trial  by  proviso,  and  the  plaintiff  not  appearing,  was  non- 
suited: motion  to  set  it  aside.  The  court  said,  that 
according  to  the  old  established  practice,  wherever  die 
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defendant  carries  down  the  record  to  trial  by  proviso,  he 
must  obtain  a  rule,  that  in  case  the  plaintiff  should  make 
default,  he  might  be  at  liberty  logo  to  trial.  But  the  only- 
use  of  that  rule  is,  that  if  two  records  are  carried  down  to 
trial  (the  one  by  the  plaintiff,  aud  the  other  by  the  de- 
fendant), Hie  former  only  should  be  tried.  Then  it  is  quite 
sufficient,  if  the  plaintiff  has  this  writ  at  the  trial.  Be- 
sides no  inconvenience  can  result  from  this  practice,  be- 
cause if  the  defendant  does  not  carry  down  this  record 
to  trial  after  notice,  he  is  liable  to  pay  costs.  Rule  re- 
fused.   King  v.  Pippett,  1  Term  Jiep.  492. 

In  civil  actions  the  defendant  cannot  carry  down    a  There  can  be 
cause  by  proviso  till  there  be  laches  in  the  plaintiff,  except  no   .     by 
in  causes  where  the  defendant  acts  as  a  plaintiff,  as  in  against  the 
replevin,  $c.  Salic.  652.  Sir  J.  Banks's  case.     But  there  crown, 
can  be  no  trial  by  proviso  against  the  crown ;  because  the 
only  foundation  for  such  a  trial  is  laches  in  the  other 
party,  which  cannot  be  imputed  to  the  crown.     1    Term 
Rep.  695.    Rex  v.  Dyde.   2  East,  209.  Bex  v.  Macleod9 
where  it  was  well  considered. 

Issue  directed  out  of  Chancery,  which  defendant  was  Issue  out  of 
desirous  of  trying,  but  which  (it  was  suggested)  plaintiff  Chancery, 
wished  to  delay  ;  and  on  that  ground,  motion  that  defen-  j^^^L81?" 
dant  might  be  at  liberty  to  carry  down  Hie  record  to  trial  t^carrTdown 
at  the  next  assizes:  court  thought  the  application  reason-  the  record, 
able,  and  granted  the  rule  absolute  in  the  first  instance, 
saying  that  the  plaintiff  would  not  be  damnified  by  it,  for 
that  if  be  chose  to  take  down  the  record  himself,  the  costs 
of  this  application  must  be  paid  by  defendant.  Humphage 
v.  Rowley y  4  Term  Rep.  467. 

On  error  in  fact,  defendant  may  carry  down  the  cause  Error  in  fact 
to  trial  without  proviso.     Cromp.219. 

« 

OF   JUDGMENT  AS  IN   CASE  OF  A   NONSUIT. 

Trials  by  proviso,  on  account  of  the  delay  and  ex- 
pence,  are  much  disused :  a  more  eligible  remedy  be- 
ing given  to  the  defendant,  in  case  the  plaintiff  delays 
proceeding  to  trial  in  due  time,  by  stat.  14  Geo.  3.  c.  17. 
which  enacts,  that  where  any  issue  is  or  shall  be  joined 
in  any  action  or  suit  at  law  in  any  of  bis  majesty's  courts 
of  record  at  Westminster,  and  the  plaintiff  or  plaintifts 
in  any  such  action  or  suit,  hath  or  have  neglected  to 
bring  such  issue  on  to  trial ;  according  to  the  course  and 
practice  of  the  court  respectively,  the  judges  at  any  lime 
after  neglect,  upon  motion  made  in  open  court,  (due  no- 

Cc  2 
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To  what  this 
statute  ex- 
tends. 


Discretionary 
even  in  penal 
actions. 

Issue  to  be 
entered. 

In  a  town 
cause. 


If  an  issue  de- 
livered in 
Trinity  term, 
and  no  notice 
given. 


If  delivered 
late  in  term. 


tice  having  been  given  thereof,)  may  give  the  like  judg* 
ment  for  the  defendant,  as  in  cases  of  nonsuit,  unless  the 
judges  shall,  upon  just  cause  and  reasonable  terms,  al- 
low any  further  time  or  times  for  the  trial  of  such  issue. 
And  if  the  plaintiff  or  plaintiffs  shall  neglect  to  try  such 
issue  within  the  time  or  times  so  allowed,  then,  and  in 
/every  such  case,  the  judges  shall  proceed  to  give  such 
judgment  as  aforesaid;  and  this  judgment  is  to  hare  the 
same  force  as  judgments  of  nonsuit,  and  the  defendants 
to  be  allowed  costs  in  any  action  or  suit,  where  they 
would  upon  nonsuit  be  entitled  to  same,  and  in  no  other 
action. 

The  course  and  practice  of  the  court  referred  to  by  the 
statute,  is  that  which  before  regulated  the  trial  by"  pro- 
viso ;  and  as  the  defendant  could  not  have  had  such  trial, 
until  the  plaintiff  had  been  guilty  of  laches,  nor  until 
after  the  issue  was  entered  of  record,  so  neither  till  then, 
is  he  entitled  to  judgment  as  in  the  case  of  a  nonsuit. 

This  statute  extends  to  actions  brought  by  executors 
or  administrators,  Willes,  316.  and  to  qui  tarn  actions, 
1  Wils.  825.  as  well  as  others,  to  the  traverse  of  the  return 
to  a  mandamus.  4  Term  Rep.  649.  but  not  to  actions  of 
replevin.     1  Black.  375. 

The  court  have  always  exercised  a  discretion  in  grant- 
ing or  refusing  the  rules  in  penal  as  well  as  other  actions. 
Lawrence,  J.  7  Term  Rep.  180. 

Before  judgment  as  in  the  case  of  a  nonsuit  can  be 
moved  for,  the  issue  must  be  entered  on  record. 

If  an  issue  in  a  town  cause  be  joined  in  Trinity  term, 
and  delivered  with  notice  of  trial  for  the  sittings  after  that 
term9  and  the  plaintiff  does  not  proceed  to  trial,  the  de- 
fendant may  move  for  judgment  in  Michaelmas  term  as 
in  case  of  a  nonsuit.  Harman  v.  Gilbert,  M.  36  Geo.  3. 

If  an  issue  is  delivered  in  Trinity  term  as  of  that  term 
in  a  town  cause,  and  no  notice  of  trial  is  given,  yet  if  the 
plaintiff  was  in  time  to  have  given  notice  for  the  sit- 
tings in  or  after  terra,  and  did  not  proceed  to  the  trial 
thereof,  this  motion,  it  is  said,  cannot  be  made  until  Hi- 
lary  term,  because  he  has  not  said  (by  giving  notice  of 
trial)  that  he  is  ready  to  proceed. 

If  the  plaintiffdelivers  his  issue  so  late  in  Trinity  term, 
as  not  to  be  able  to  give  notice  of  trial  for  the  sitting 
after thbt  terrm,  then  the  defendant  cannot  move  until  the 
Hilary  term  following,  Michaelmas  term  being  the  term 
in  which  he  makes  default. 
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The  issue  was  joined  11th  November \  early  enough  to  Although  the 
have  given  notice  of  trial  for  the  sittings  after  Michaelmas  jjue  he  join- 
term,  the  venue  being  in  London]:  but  as  plaintiffs  not  ^^j  ^to 
give  such  notice  then ;  motion  for  judgment  as  in  the  case  gve  notice, 
vf  a  nonsuit,  6th  Feb.    The  court  held,  that  as  the  plain*  yet  not  bound 
tiff  had  not  given  his  notice  in  Michaelmas  term,  he  was  so  to  do  till 
not  entitled  to  the  judgment,  and  discharged  the  rule.  next  temu 
Munt  and  another  v,  Tremamondof  4  Term  Rep.  657.  con- 
tra  1  H.  Bl.  Hep.  65.     Frampton  v.  Payne. 

Issue  joined  in  Easter  term,  and  notice  of.trial  given  for  Issue  joined  in 
the^r**  sittings  in  Trinity,  and  the  plaintiff  having  con-  ^f^r,  notice 
Unued  it  till  the  sittings  after  that  term,  the  defendant  in  j££^t£|L  in 
the  same  term  moved  for  judgment  as  in  the  case  of  a  non-  Trinity,  con^ 
suit,  which  was  refused.  T.  36  Geo.  3,  Fitzgerald  v.  tinued  till 
Smith.   Tiddy  6  Ed.  822.  See  1  Bos.  $  P.  387.  %n  C  P.    after  term. 

■ 

If  an  issue  be  joined  in  Trinity  term,  and  delivered  in  a  Country 
country  cause,  with  notice  of  trial  for  the  then  next  assi-  c&u8e- 
les,  it  the  plaintiff  does  not  try  his  cause,  the  defendant 
may  move  for  judgment  as  in  the  case  of  a  nonsuit  in 
Michaelmas  term  (although  he  compel  the  plaintiff  by 
rule  to  enter  his  issue  in  that  same  Michaelmas  term.) 


■m 

If  an  issue  be  delivered  so  late  in  a  country  cause,  that 
the  plaintiff  could  not  'give  notice  of  trial  as  of  Trinity 
term,  then  the  defendant  cannot  move  for  judgment  as  in 
the  case  of  a  nonsuit  until  Easter  term  following  (his  de- 
fault not  happening  till  Lent  assizes.) 

It  was  ruled,  that  the  rule  requiring  a  term's  notice  of  Term'*  notice 
intention  to  proceed,  does  not  extend  to  a  motion  for  do*J1J?t.e5l 
judgment  as  in  case  of  a  nonsuit.     Doe  ex  dem.  Philips  ^t  J^" 
v.  Moses,   5   Term  Rep.  634.     So  determined  in  C.  P.  cage  of  a  noo- 
Manby  v.    Worthy,  2  Bl.  Rep.  1223.  suit 


How  to  proceed. 

In  order  to  proceed  regularly  (the  issue  being  entered 
on  record,)  move  the  court  on  the  following  affidavit : 
notice  of  this  motion  need  not  be  given.     Loft.  265. 

J.  W.  of,  Ac.  attorney  for  the  defendant  in  this  cause,  Affidavit 
maketh  oath  and  saitb,  That  issue  was  joined  in  this 
cause,  in  Hilary  term  last  past,  and  notice  of  trial  was 
given  for  the  sittings  after  the  said  term :  and  that  the  said 
plaintiff  did  not  proceed  to  the  trial  thereof  pursuant  to 
the  said  notice. 

Sworn,  Ac.  J.  W« 
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What  affida- 
vit must  state. 

If  in  third  or 
other  term. 


Plaintiff  must 
shew  some 
excuse. 


K  after  two 
notices. 


Even  a  slight 
excuse  on  a 
peremptory 
under-taking 
even  in  a  qui 
tarn  action 
will  do. 


Give  it  to  counsel  with  10s.  6d.  and  remember  to  have 
the  roll  in  court ;  or,  if  you  are  at  Westminster  before  the 
sitting  of  the  court,  Mr.  Piatt  will  mark  it  in  the  treasury, 
"  read,"  pay  Is.  6d.  In  the  evening  draw  up  the  rule,  pay 
8s.  6d.  serve  copy  on  plaintiffs  attorney,  make  affidavit 
of  the  service :  give  it  to  counsel  with  one  guinea,  to 
make  it  absolute,  which  cannot  be  moved  by  him  UWiht 
day  after  the  day  for  shewing  cause. 

To  support  this  motion  in  the  next  term  after  that  in 
which  issue  was  joined,  the  affidavit  must  state  that  notice 
of  trial  was  given  for  a  sitting  in  the  preceding  term ; 
but  in  the  third  or  other  subsequent  term,  a  general  affi- 
davit stating,  the  term  when  the  issue  was  joined,  is 
deemed  sufficient.     1  H.  Black.  282. 

On  the  part  of  the  plaintiff,  if  only  one  notice  has  been 
given,  it  is  necessary  for  him  to  shew  some  reasonable 
excuse  why  he  did  not  proceed  to  trial;  for  undertaking 
peremptorily  to  try,  at  the  next  sittings,  or  next  assizes, 
will  not  do ;  there  must  be  some  excuse  in  this  court,  though 
a  slight  one  will  do,  with  a  peremptory  undertaking;  but 
the  practice,  in  the  C.  P.  is  contrary;  if  after  two  notices, 
the  court  will  expect  a  real  excuse,  as  they  will  after  the 
first  notice  in  penal  actions,  not  choosing  such  kind  of 
actions  should  hang  over  the  head  of  the  defendant;  and 
in  other  actions  shew  as  a  reason  the  absence  of  a  material 
witness,  naming  him,  and  all  endeavours  used  to  subpoe- 
na him,  and  when  expected  home,  or  any  other  real  cause. 
If  put  off,  it  is  only  from  term  to  term,  (a) 

Plaintiffs  attorney  assigned  as  a  reason  that  be  was 
not  enabled  to  prepare  briefs  for  counsel  in  time,  on  ac- 
count of  the  plaintiff  having  been  absent  on  a.  journey,  md 
not  having  returned  home  till  the  day  before  the  assizes: 
upon  this  excuse,  the  court  discharged  the  rule,  and  Lord 
Kenyon  said,  that  there  was  no  difference  between  qui 
tarn  and  other  actions.  The  excuse  was  slight,  but  almost 
any  excuse  upon  affidavit  was  sufficient  upon  giving  a 
peremptory  undertaking.  Rule  discharged.  Stone  qui  tarn 
v.  Farey,  1  East,  554. 


(a)  Unless  it  appear,  that  there  is  no  probability  of 
defendant's  being  prepared  to  try,  till  a  more  distanttime, 
in  which  case  he  may  apply  to  put  off  the  trial  till  that 
time. 
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The  court  discharged  a  like  rule  in  a  qui  tarn  action,  Where  plain- 
7  Geo.  2.  c.  8.  where    plaintiff    withdrew  his  record,  ^^^ 
because  the  broker  who  negotiated  the  illegal  bargain  qui  tam  ao- 
refused  to  give  evidence  for  fear  of  subjecting  himself  to  Son. 
a  penalty \  though  his  liability  to  be  sued,  would  not  be 
removed,  till  after  the  three  succeeding  terms.    Raynes 
qui  tarn  v.  JSpicer,  8  Term  Rep.  178. 

Insolvency  of  the  defendant,  since  the  action  brought,  J^h^ncy  of 
is  a  good  excuse  for  not  proceeding  to  trial,  for  it  would  detcndant« 
be  extremely  hard,  if  a  party  should  be  obliged  to  proceed, 
and  put  himself  to  expence,  without  a  possibility  of  re- 
covering either  debt  or  costs.  Bayleyv.  Wilkinson,  Dougl. 
Rep.  670. 

But  it  is  said,  unless  the  plaintiff  will  consent  to  stay  Cesset  pro- 
all  further  proceedings,  and  enter  a  cesset  processus,  the  cessus. 
court  will  bind  him  down  to  a  peremptory  undertaking. 
Io  the  above  case  the  rule  was  discharged. 

If  the  rule  be  discharged,  on  an  affidavit  which  con*  Rule  dis- 
tains  an  answer  false  in   itself,  the  court  will  not  after-  c^gle?  on 
wards  open  the  matter  on  an  affidavit  which  disproves  the  ^^^  fy-g 
former  one;  but  if  it  is  suggested  at  the  time  that  the  an-  court  will  not 
swer  was  false  in  fact,  the  court  will  suspend  their  judg-  open  themat- 
menton  it  till  the  matter  is  examined.     Davis  v.  Cottle,  ter  again. 
3  Term  Rep.  406. 

When  not  entitled  to  this  Judgment* 

Action   against  two    on  a  joint  promise  ;   judgment  When  not  en- 
against  Walker  by  default;  issue  joined  by  Goyton,  and  tided  to  this 
the  plaintiff  neglected  to  bring  it  on  to  trial,  and  the  com-  Jud£ment' 
raon  rule  for  judgment  as  in  the  case  of  a  nonsuit  obtain- 
ed.    Court  held,  that  as  the  plaintiff  was  not  liable  to  bh 
nonsuited  at  the  trial,  the  defendant  therefore  was  not 
entitled  to  this  judgment.   Welter  v.  Goyton  and  Walker, 
1  Burr.  359.  1  Ld.  Raym.  716.  12  Mod.  651. 

After  a  plea  of  tender  there  cannot  be  a  nonsuit.  Hard- 
ing v.  Spicer,  1  Camp.  327.  2  Hen.  Black  377. 

Held  that  plaintiff  having  once  carried  down  the  re-  If  once  the 
cord  to  trial,  and  nonsuited,  which  nonsuit  was  afterwards  cauaehasbeen 
get  aside,  he  had  complied  with  the  statute ;  therefore  camed  down- 
defendant  in  this  case  mustaarry  it  down  by  proviso. 
King  v.  Pippet,  1  Term  Rep.  492.  If  nodce  wajj 

Issue  was  joined  in  a  country  cause  early  enough  in  joined  early 
last  Trinity  term  to  have  given  notice  of  trial  for  the  sum-  enough  for  the 
mer  assizes;  and  because  no   such   notice  was   given,  ne**  j^j|j^F 
motion  in  Michaelmas  term  for  judgment  as  in  the  case  ^t  {sound  to 
*  give  notice* 


392  OF  JUDGMENT  AS  IN  CASE  OF  A   NONSUIT. 

of  a  nonsuit.  Court :  the  plaintiff  is  not  bound  to  give 
notice  of  trial  till  the  term  succeeding  that  in  which  issue 
was  joined,  and  that  in  this  case,  plaintiff  had  given 
notice  of  trial  in  this  term.  Hall  v.  Buchanan,  2  Term 
Rep.  734. 

If  cause  car-  1?  the  cause  has  been  carried  down,  and  although  made 
rieddown  and  a  reman et  by  counsel  on  certain  conditions  not  complied 
made  a  rema-  with,  yet  judgment  as  in  the  case  of  a  nonsuit  shall  not 
net,  nojudg-  be  given,  for  the  statute  is  complied  with  by  carrying  it 
mcn  down  once.  Mewburn  v.  Langley,  3  Term  Hep.  1. 

If  plaintiff  en-  "  ^e  P^ain^ff  enters  his  record,  and  withdraws  it,  jodg- 
tera  his  record  ment  as  in  case  of  nonsuit  will  be  granted.  Unless  the 
and  with-  plaintiff  consent  to  a  peremptory  undertaking.  Burtonr. 
draws  it  Harrison,  1  East,  846.  Reed  v.  Stone,  S.  P.  cited  by  Mr. 

J.  Le  Blanc,  E.  36  Geo.  3. 

Executors.  Executors  are  not  liable  to  costs  on  a  judgment  as  in 

the  case  of. a  nonsuit.  2  H.  B.  277.  4  Burr.  1988.  Willes, 
316. 

If  Rule  absolute. 

Tf  rule  abso-  If  the  defendant  makes  the  rule  absolute,  draw  up  same 
lute,  how  to  at  the  clerk  of  the  rules ;  pay  7s.  *6d.  then  get  a  10s.  stamp ' 
proceed.  pUj  Up0n  ^e  rule,  bespeak  the  roll  of  Mr.  Edge,  so  as 

the  master  may  mark  the  costs;  pay  in  term  time  Is.  6d.; 

in  vacation,  5s. ;  lOd.  for  the  keys  of  the  treasury  ;  chief 

clerk's  fee,  4s.  6d. 

If  Cause  put  off  on  peremptory  Undertaking. 


If         nut     *  If  the  cause  is  put  off  on  a  peremptory  UUU^M 
offCon*a  per-  ^e  Pontiff  must  draw  up  the  rule,  pay  9s.  6d.  and 
emptory  un-    it  on  the  defendant's  attorney :  and  if  he  does  not  proceed 
dertaking,and  to  the  trial  then  apply  for  an  office  copy  of  the  rule;  and 

T°  pn>^M~     move  ^e  c°]urt  f°r  judgment  on  the  following  affidavit ; 
g  to  traL     fee  to  coungei  fotf  a  guinea. 

Affi/Ww  •*•  K-  of,  Ac.  attorney  for. the  defendant  in  this  cause, 

maketh  oath  and  saith,  that  this  honourable  court  was 
moved  in  last  Hilary  term  for  judgment  as  in  the  case  of 
a  nonsuit,  and  upon  shewing  cause,  the  plaintiff  peremp* 
torily  undertook  to  bring  on  the  said  issue  to  be  tried  at 
the  first  sittings  within  this  present  Michaelmas  term; 
whereupon  the  annexed  rule  was  made ;  and  this  depo- 
nent further  saith,  that  the  plaintiff  did  set  down  the 
said  cause  (as  the  case  is)  for  trial  in  pursuance  of  the 
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mid  rule,  but  withdrew  hid  record,  and  did  "riot  proceed 
to  the  trial  thereof. 

TRIAL  AT  BAR. 

Formerly  all  trials  were  had  at  the  bar  of  the  court  Formerly  aS 
in  actions  which  were  first  commenced  here;   but  this  ****&*  w«? 
seldom  happened,  except  in  matters  of  consequence,  as        at 
trifling  suits  were  brought  and  determined,  in  the  court 
baron,  hundred,  or  county -court. 

Now  by  virtue  of  the  commission  of  nisi  prius  all  com  •  Trials  at  to 
fflon  causes  are  tried  at  the  assizes*  and  at  the  sittings  °JJj?*  J^  m 
in  London,  and  Westminster.     And  trials  at  bar  are  now  l  caaefc 

fallen  into  disuse,  (except  in  cases  of  difficulty  and  im- 
portance.) 

The  trial  at  bar,  is  a  trial  in  term  time,  before  all  the  Is  to  be  in 
judges  of  the  court,  which  is  obtained  by  motion  in  court  term  time. 
on  an  affidavit  of  the  nature  and  intricacy  of  the  cause.  On  affidavit 
and  if  obtained,  it  must  be  tried  by  a  special  jury.    The  and  special 
granting  of  it,  is  entirely  in  the  discretion  of  the  court, jury" 
and  it  will  not  be  granted  without  good  reason,  as  it  is  Discretionary 
expensive  and  delays  the  business  of  the  court ;  and  the  'm  the  court 
particular  difficulty  which  is  expected  to  arise,  ought  to  t0  ^pant  lU 
be  pointed  out.     Sayer  Rep.  79.  See  1  Term  Rep.  366. 

After  issue  joined,  and  not  before,  Sir.  696.  you  may  lSEcLi.p^o. 
move  to  have  a  trial  at  bar,  which  must  be  by  special  jury.  3^H-  8*  ^  <J4 
R.  Trin.  8  W.  8.  If  the  attorney  on  one  side  shall  make  *  *  YeHz. 
default  to  appear  to  strike  out  twelve,  the  secondary  shall  c.  a!  7  &  s  W. 
name  the  jury  in  his  absence  and  strike  out  twelve,  and  s.  c  38.  s.  3* 
the  rest  to  be  returned,  the  party  applying  to  be  at  the 
expence,  stat.  3  Geo.  2.  c.  25.  (but  this  cannot  be  had 
when  venue  in  London,  the  citizens  not  being  to  be  brought 
out  of  the  city.) Str.  854.  Vide2  Wilson,  136,  contra.  See 
1  Term  Rep.  366.  2  SaUc.  644.  It  is  granted  either  upon 
account  of  the  value  of  the  Lands,  or  difficulty  of  the  title, 
for  which  reason  the  court  will  not  grant  it  till  issue 
joined,  12  Mod.  331.;  nor  can  it  be  granted,  though  the 
parties-  consent,  without  leave  of  the  court    Str.   696. 
But  in  ejectment,  a  trial  at  bar  may  be  ordered  before 
issue  joined,  Say.  Rep.  155 ;  but  not  before  plea.    LM. 
Prac.  Reg.  741. 

It  ought  to  be  moved  for  in  the  term  preceding  that  in  When  tot* 
which  it  is  intended  to  be  tried ;  as  in  Hilary  for  Easter,  moved  for. 
and  in   Trinity  for  Michaelmas  term,  except  where  the 
lands  is  Middlesex.    And  Butter,  J.    said,  it  is  never 
allowed  in  an  issuable  term,  Coleman  v.  the  City  of  Ion- 
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Of  the  notice 
of  the  trial. 


The  notice  in' 
the  county  of 
Middlesex, 
dated,  &c 

When  the 
copy  of  issues 
is  to  be  left 
with  clerk  of 
papers. 

What  a  pro- 
per case. 


Grounds  for 
granting  a 
trial  at  oar. 


don,  M.  21  Geo.  3,  unless  the  crown  be  concerned  hi 
interest,  N.  on  R.  M.  4  Ann  (c),  or  under  very  parti- 
cular and  pressing  circumstances.  1  Sir.  52.  2  LUL  P. 
R.  615.  and  271. 237.  1  Burr.  273. 

It  is  said,  anciently  there  was  no  other  notice  given  of 
such  trial,  than  the  rule  in  the  office,  but  afterwards 
fifteen  days  notice.  Salk.  649.  Now,  notice  of  trial 
must  be  given  as  in  other  causes :  and  when  the  rule  is 
obtained,  the  day  appointed  ought  to  be  entered  into 
the  clerk  of  the  papers'  book  in  the  office ;  and  before  it 
be  so  entered,  notice  of  trial  ought  not  to  be  given. 
LUL  Prac.  Beg.  741.     Sty.  509. 

The  notice  should  be,  To  be  tried  at  the"  bar  of 
the  courts  on,  fyc.  at  Westminster-hall ;"  a  copy  of  the 
rule  may  be  served  at  the  same  time. 

A  week  previous  to  the  trial,  copy  of  the  issue  is  to  be 
left  with  the  clerk  of  the  papers,  who  makes  four  copies 
for  the  judges,  and  delivers  them,  the  plaintiffs  attor- 
ney pays  the  clerk  of  the  papers'  fees;  the  record  is  to  be 
left  with  the  chief  justice  as  in  other  cases. 

The  most  proper  case  for  a  trial  at  bar  is,  where  it  ap- 
pears that  a  question  of  law,  of  some  nicety,  will  arise, 
and  that  this  will  be  so  complicated  with  a  question  of 
fact,  that  the  whole  matter  must  be  determined  by  the  jury, 
under  the  direction  of  the  court.  Trin.  4  Geo.  3.  IVkita- 
ker  v.  Burrow,  C.  P. 

Partridge  shewed  cause  against  a  trial  at  bar,  that  les« 
sor  of  plaintiff  was  in  such  indigent  circumstances  as 
not  to  be  able  to  bear  the  expence,  and  that  one  of  his 
witnesses  was  a  woman  of  eighty,  who  might  die  before 
the  trial.  The  value  of  the  premises  20001.  a  year,  and 
the  question  whether  a  codicil,  by  which  they  were  de- 
vised, was  duly  executed.  2  Salk.  648.  cited.  Court 
were  of  opinion,  that  this  was  a  case  fit  for  a  trial  at  bar; 
but  said,  as  it  was  a  favor  asked  by  the  defendant,  they 
would  lay  him  under  terms,  that  if  he  succeeded,  he  should 
only  have  nisi  prius  costs;  but  if  lessor  were  to  succeed, 
he  should  have  bar  costs;  and  that  the  old  witness  should 
be  examined  upon  interrogatories,  and  her  depositions 
read,  if  she  should  die  before  the  trial.  That  the  cause 
should  be  tried  by  a  Middlesex  jury,  instead  of  one  from 
Norfolk  where  the  premises  were  situated,  which  was  con- 
sented to.  Holmes  v.  Brown%  Dougl.  318.  (a) 


(a)  The  court  refused  a  trial  at  bar,  on  the  mere  alie- 
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It  was  moved  that  the  lessor  having  privilege,   might  Lessor  privi- 
name  a   good  plaintiff   to  be  liable  to  costs ;    refused.  legecL 
Preston  v.  Linger,  Str.  479. 

■ 

If  a  justice  of  the  one  bench  or  the  other  be  concern-  If  one  of  the 
ed,  the  trial  shall  be  at  bar,  upon  motion  without  affi-  justices,  &c 
davit.     1  Sid.  407.     Morton  v.  Hopkins.(a) 

The  affidavit  on  which  the  application  is  made  must  what  the  affi- 
state  the  value  and  difficulty,  as  in  ejectment,   that  the  davit  should 
title  will  depend  on  the  deduction  of  a  long  and  intricate  state. 
course  of  successions  and  descents,   and  the  effects  and 
operation  of  several  deeds  ;  and  that  a  variety  of  points 
of  law  and   other  questions  will  arise,  which,  he  con- 
ceives, and  is  advised,  will  be  necessary  that  the  cause 
should  be  tried  at  the  bar  of  the  court.     It  will  be  a  rule 
to  shew  cause. 

The  plaintiff  may   countermand  the  notice  of  trial,  May  counter- 
though  it  be  a  trial  at  bar  (which  is  always  appointed  raand* 
hj  the  court),  and  prevent  the  cause  being  tried  at  the 
day,  nor  can  it  be  brought  to  trial,  unless  some  day  be 
appointed  again  by  the  court.     N.  on  R.  M.  4  Ann.  (c) 

A  trial  at  bar  is  had  upon  the  venire  or  distringas,  as  Of  venire  or 
at  common  law,  without  any  clause  of  nisi  prius;  and  dk*™1^* 
by  a  special  jury  of  the  county  where  the  action  is  laid.  *"  jury' 
1  Burr.  292.  Six  days  notice  at  least  ought  to  be  given 
to  the  jurors  before  trial.  Say.  Hep.  80.  And  in  Denn 
v.  Lord  Cadogan,  where  nine  of  the  jurors  only  appear- 
ed, the  counsel  for  the  plaintiff  prayed  a  decern  tales  %  as 
this  trial  could  not,  by  the  course  of  the  court,  have 
come  on  again  till  Michaelmas  term  (this  being  Easter,) 
there  being  gentlemen  sufficient  in  two  to  make  a  com- 
plete jury,  the  court  ordered  the  return  of  decern  tales  to 
be  on  the  Monday  following  (though  there  had  been  no 
instance  before  of  it).  But  had  there  not  been  sufficient, 
the  trial  must  have  been  adjourned,  and  a  decern  or  octo 
tales  awarded,  as  at  common  law.  5  Term  Rep.  457. 
For  the  parties  in  this  case  cannot  pray  a  tales  upon  the 
statutes;  and  no  writ  of  alias  or  pluries  distringas, 
with  a  tales  for  the  trial  of  issues  at  bar,    shall  be  sued 


gation  of  length,  and  probable  questions  of  difficulty,  in 
a  cause  respecting  a  pedigree.  Doe  ex  dem.  Angel  v. 
Angel,  T.  36  Geo.  3. 

(a)  Or  a  master  in  Chancery. 
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out,  before  the  precedent  writ  of  distringas,  with  the* 
panel  of  the  names  of  the  jury  annexed,  shall  be  deli- 
vered to  the  secondary  of  the  court,  to  the  intent  thai 
the  issues  forfeited  by  the  jury  for  not  appearing  upon 
the  precedent  writ,  may  be  duly  estreated.  I  LUL 
P.  R.  123. 

A  new  trial         After  a  trial  at  bar,  a  new  trial  may  be  moved  for,  as 
may  be  moved  ^  oihef  cage&     j  Burr  395      BrigM  Vm  Eynon. 

County  pala-       As  to  a  county  palatine,  see  7  Term  Rep.  785.  1  Term 
tine.  Rep.  3(58.  (a) 

On  a  trial  at  bar  in  this  court,  it  is  the  secondary's 
duty,  to  call  over,  and  swear  the  jury,  and  record  the 
Verdict,  whether  taken  in  court,  or  in  private,  after  the 
court  is  adjourned ;  of  the  clerk  of  the  rules,  to  mark 
the  deeds  and  papers  given  in  evidence,  and  to  have  the 
custody  of  them  after  trial  till  called  for ;  and  of  the 
clerk  of  the  papers,  to  read  the  record,  and  the  written 
evidence.    See  Tidd,  6  Ed.  808. 
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k^  M  *?  ^°  cause  s^a^  be  tried  by  a  special  jury  in  Middlesex 

rute  anden-  or  ^on^on9  unless  the  rule  for  such  special  jury  be 
tering  the  served,  and  the  cause  marked  in  the  marshal's  book  as 
cause  in  Lon-  a  special  jury,  on  or  before  the  day  preceding  the  ad* 
don  and  Mid-  journment  day  in  Middlesex,  and  London,  respectively. 
dle9ex-  Meg.  Gen.  44  Geo*  3.  10  East.  1. 

How  to  ap-        Give  brief  to  counsel,   with  the  name  of  the  cause; 
plyforaspe*  and  indorse  thereon,  "  To  move  for  a  special  jury;" 
•""  Juiy*        (fee  10s.  6d.)  he  will  sign  it;  take  it  to  the  clerk  of  the 
rules,  who  will  draw  up  rule,  (pay  him  8s.);  get  an  ap- 
pointment thereon  from  the  master  to  nominate  the  48, 
serve  copy  on  the  attorney  on   the  other  side,  and  the 
sheriff  also  must  be  served ;  attend  master,  and  he  will 
nominate  the  forty^eight,  (pay  master  21.  2s.  sheriff  21. 
2s.)  when  this  is  done,  master's  clerk  makes  out  copies 
for  each  party,  (pay  him  5s.)  When  you  are  ready  to 
strike,   then  apply  to  the  master  for  another  appoint- 
biscretionarv  men*  5  serve  copy  of  rule,  and  that  appointment  on  the 
in  master,       attorney:  attend  the  master  again,  and  he  will  strike  out 
whether  be      twelve  on  each  side,   beginning  with  the  plaintiff  first; 
will  strike        the  clerk  then  makes  copies,    which    reduces  them  to 
^thM  tai   twen*y-four,  to  try  the  issue,  and  a  special  writ  of  dis- 
pointment**  tri^g*8  juratorum  issues  for  that  purpose.    Though  the 
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jury  be  at  the  instance  of  the  defendant,  ret  the  plain- 
tiff is  bound  to  sue  out  the  distringas,  and  summon  the 
jury.(a) 

The  person  or  party,  who  shall  apply  for  a   special  No  costs  of  a 
jory,  shall  not  only   bear  and  pay  the  fees  for  striking  T^"^11!7 
such  jury,  but  shall  also  pay  and  discharge  all  the  ex-  f*^ ^Jieas 
pences  occasioned    by  the  trial  of  the  cause  by  such  the  judge  cer- 
special  jury:    and  shall  not  have  any  farther  or  other  tify  in  court 
allowance   for  the  same   upon  taxation  of  costs,    than 
such  person,    or  the  party,    would  be  entitled   unto,  in 
case  the  cause  had  been  tried  by  a  common  jury,  unless 
the  judge,  before  whom  the  cause  is  tried,  shall,  imme- 
diately after  the  trial,  certify  in  open  court  under  his 
band,  upon  the  back  of  the  record,  that  the  same  was  a 
cause  proper  to  be  tried  by  a  special  jury.  Stat  24  Geo.  2. 
c.  18. 

No  person  who  shall  serve  upon  a  special  jury,  or  j^one  to  take 
be  returned,  shall  be   allowed  to  take  for  such  serving  more  than  one 
<on  any   such   jury,  more  than  the  judge  who  tries  the  guinea,  except 
cause  shall  think  just  and  reasonable,  not  exceeding  11.  where  there  is 
Is.  (except  in  causes  wherein  a  view  hath  been  directed.)  B  TCW# 
Same  stat 

Where  the  action  is  for  a  debt  due,  and  it  appears  that  observation, 
the  rule  is  obtained  for  no  other  purpose  than  delay  by  the 
defendant,  if  notice  of  trial  should  be  given  for  a  sitting 
in  term,  I  should  think  the  court  would  on  application 
make  the  defendant  undertake  to  give  judgment  of  the 
term.  It  has  been  done  in  the  Common  Pleas,  see  Tidd, 
in  (n.)  716.  when  delay  is  suggested,  and  not  satisfactorily 
denied. 

A  jury  was  nominated  in  Michaelmas  term,  but  the  The  change  o 
24  had  not  been  struck  out  by  the  parties.     In  Hilary  sheriffs  makes 
term,  appointments  were  made  out,  and  defendant's  at-  np  difference 
iorney  (though  he  attended)  refused  to  strike,  because  jJ^JJjJJ. 
tbe  jury  were  nominated  in  Michaelmas  term.     Lord  nated. 
Mansfield  was  clear  the  master  ought  to  do  it,  without 
any  direction  from  the  court ;  and  said  it  was  right  for 
him  to  act  as  usual,  unless  there  should  appear  any  par* 
ticular  reason  to  the  contrary :  in  the  present  case,  there 
bad  been  no  change  of  sheriffs,  which  Lord  Mansfield 
observed  bad  been  given  as  a  reason  why  the  same  jury 
should  not  serve  for  the  trial  of  the  cause,  which  had 

(a)If  tbe  motion  is  made,  fourteen  days  after  an  issuable 
term,  or  seven  days  after  a  non-issuable  term,  a  judge's 
order  must  be  obtained  previous  to  the  rule  being 
drawn  up. 
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• 
been  already  struck  for  a  former  intended  trial.  But  be 
said  he  did  not  see  the  reason  why  the  change  of  the 
sheriffs  should  make  any  difference.  Mr.  Wallace  said, 
the  court  of  C.  P.  had  lately  determined  it  should  be  so, 
and  that  the  change  of  sheriffs  made  no  difference. 
Cowp*  Rep.  412.  Rex  v.  Hart  This  is  now  the  esta- 
blished practice. 

If  after  spe-  In  Trinity  term  a  special  jury  was  struck,  but  for  de- 
dal jury  fault  of  jurors  at  the  sittings  after  said  term,  the  infonna- 
struck,  cause  tion  was  not  tried. — A  rule  was  obtained  for  striking  a 
wantofiu-  new  Jul7>  which  Erskine  moved  to  discharge,  on  the 
rors,  the  first  ground  that,  after  a  special  jury  had  been  once  struck, 
jury  must  try.  the  jary  alone,  or  as  many  of  them  as  appeared  when  the 

cause  came  on  to  be  tried,  with  the  addition  of  talesmen 
only,  could  try  the  cause,  and  the  court  made  the  rule 
absolute.  Hex  v.  Perry,  5  Term  Rep.  455. 

When  rule  is  The  rule  is  to  be  drawn  up  in  London,  and  Middlesex, 
to  he  drawn  before  the  adjournment  day  after  each  term,  and  served. 
«P-  See  jR.  T.  30  Geo.  3. 

Rule  at  N.  P.        Upon  application  made,  to  appoint  particular  days 

as  to  the  ap-    for  foe  iTieL\  Q[  special  jury   causes  where  there  was  do 

{S^to        defence,  Lord  EUenborough  said,  I  wish  this  to  be  uo- 

days  for  spe-    derstood  to  be  the  rule  in  future. 

cialjury  jf    ^e  jurv  has  been  reduced,  and  a  case  be  made 

fimded.        *"  out>  8hew*Qg  that  there  is  no  defence,     1  will  appoint 

a  particular  day,  that  the  plaintiff  may  have  the  benefit 

of  the  trial ;  but  if  the  jury  has  not  been  reduced,  the 

trial  must  come  on  as  a  common  jury  cause.     1  Stark. 

N.  P.  31. 


VIEW. 


View  may  he       FORMERLY  there  could  not  have  been  a  view  in  per* 

granted  in  any  sonal    actions,   but  upon   withdrawing  of  a  juror  after 

action  where    they  were  sworn,  and  consent  of  the  parties  by  a  rule  of 

necessary.        COurt.  Now  in  actions  of  waste,  trespass,  quare  clausvm 

/regit,  and  other  actions,  where  it  appears  to  the  court 

to  be  proper  and  necessary  that  the  jurors,     whether 

common  or  special,   who  are  to  try  the  issues,   should, 

for  the  better  understanding  of  the  evidence,    have  the 

messuages,  lands,  or  place  in  question  viewed,  the  court 

The  statute,    is  authorised  by  stat.  4  &  5  Ann.  c.    16.  s.  3,    to  order 

special  writs  of  distringas,   or  habeas  corpora,   to  UV 

sheriff,    requiring  him  to  have  six  of  the    jurors,  or  a 

greater  number  of  them,  at  the  place  in  question,  somt 
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convenient  time  before  the  trial,  who  then  and  there 
shall  have  the  matters  in  question  shewn  to  them  by  two 
persons  named  in  the  writs  to  be  appointed  by  the  court ; 
and  the  sheriff  executing  the  writs  is  especially  to  return 
the  view  made  accordingly. 

By  stat.  3  Geo.  2.  c.  25.  (the  balloting  act)  *.  14.  it  is  Six  of  the 
provided,  That  where  a  view  shall  be  allowed,  six  of  jurorsarm<we, 
the  jurors  named  in  the  pane],  or  more,  shall  have  the  Jjjjj  tJJ^JJ 
view,  and  shall  be  the  first  sworn  (or  puch  of  them   as  8W0^k>  or 
appear)  before  any  drawing,  and  so  many  only  shall  be  such  as  shall 
drawn  to  be  added-  to  the  viewers  who  shall  appear  appear, 
as  shall,  after  all  defaulters  and  challengers  allowed, 
make  up  the  number  of  twelve,  to  be  sworn  for  the 
trial  of  such  cause.     But  as  the  having  a  view  was  not  by 
either  of  the  statutes  made  a  matter  of  course,   though 
such  a  practice  had  prevailed  and  had  been  abused  for 
the  purposes  of  delay,  the  court  thought  it  their  duty  to 
take  care  that  their  ordering  a  view  should  not  obstruct 
justice,  and  prevent  the  cause   from  being  tried ;    and 
they  resolved  not  to  order  one  any  more,  without  a  full 
examination  into  the  propriety  and  necessity  of  it:  for 
they  were  all  clearly  of  opinion,  that  the  act  meant  that 
a  view  should  not  be  granted,  unless  the  court  was  satis* 
fied,  that  it  was  proper  and  necessary ;  and  they  thought 
it  better  that  a  cause  should  be  tried  upon  a  view  had  by 
any  six,  or  by  fewer  than  six,  or  even  without  any  view, 
than  be  delayed  for  a  greater  length  of  time:  accordingly 
they  added  a  clause  to  the  usual  rule  for  views,  purport- 
ing that  the  party  praying  a  view  consented,   "  That  in  r^ae  <&****• 
"  case  no  view  should  be  had,  or  if  a  view  should  be  had 
u  by  any  of  the  jurors  whomsoever  (though  nots  ix  of  the 
"  first  twelve),  yet  the  trial  should  proceed,  and  no  objec- 
"  tion  be  made  on  account  thereof,  or  for  want  of  a  proper 
"  return."  Since  which  motions  for  views  are  become  mo- 
tions of  course  without  affidavit,  with   such  additional 
consent  annexed  to  them.    Vide  1  Burr.  Rep.  256,  257. 

In  actions  of  waste,  trespass,  quare  clausumfregit  and  When  of 
nuisance,  the  motion  is  of  course,  the  necessity  appearing  ow"8^ 
on  the  face  of  the  pleadings;  and  the  motion  for  itisa  motion 
of  course,  requiring  only  counsel's  signature.  But  in  other 
cases  a  special  application  is  made  upon  an  affidavit  of 
the  circumstances,  and  it  is  a  rule  to  shew  cause 

In  term  time  give  brief  to  counsel "  to  move  for  a  view,"  5j°*  to  °*)taim 
fee  10s.  6d.;  take  the  brief  to  the  clerk  of  the  rules,  who 
will  draw  up  same,  12s.,  but  first  apply  to  the  opposite  at- 
torney for  the  nameof  his  shewer,  and  place  of  a  bode,  and 
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have  yours  ready,  so  that  the  rule  may  be  properly  fitted 
up ;  and  also  the  day  and  place  where  the  jurors  are  to 
meet  must  be  inserted.  When  you  have  drawn  up  the 
rule,  serve  copy  on  the  opposite  attorney,  leave  the  origi- 
nal, with  the  names  of  the  jurors  (if  special),  with  the  she* 
riff,  if  common,  he  will  summon  bail  as  he  thinks  pro- 
per ;  pay  him  21.  2s;  his  fee  for  attendance  11.  Is. ;  and  no 
evidence  is  to  be  given  on  the  view  but  the  premises  only 
as  heretofore  with  dinners  ;  but  in  the  country  it  is,  ana 
are  to  be  shewn.  In  town  it  is  not  usual  to  treat  the  jury 
at  the  expence  of  both  parties.  N.  B.  In  vacation;  by 
consent,  you  may  have  a  judge's  order  for  a  view,  upon 
producing  counsel's  hand,  fee  10s.  6d.  The  expences  are 
equally  borne  by  both  parties,  which  is  particularly  stated 
in  the  rule,  (a) 

shew  marks7       The  shewers  may  shew  marks,  boundaries,  &c.  to  en- 
&c.  '    lighten  the  viewers,  and  may  say  to  them,  these  are  the 

places  to  which  on  the  trial  we  shall  adapt  our  evidence. 

See5arne*,457.  Goodtitlev  Clark.  See  my  C.  P.  399,  bed. 

DiiIa  Ami  a 

▼few  by  a        A.  B.  litis  ordered  that  a  writ  of  distringas  juratores 
common  jury,  against  >    issue,  directed  to  the  sheriff  of  the  county  of 

C.  D.  j  in  which  shall  be  contained  a  clause  com- 

manding the  said  sheriff  to  have  six  or  some,  greater  num- 
ber of  the  jurors  to  be  impanelled  aud  returned  to  try 
the  issue  between  the  parties,  who  shall  be  mutually  con- 
sented to  by  the  said  parties  or  their  agents,  at  the  place  in 
question  before  the  time  of  the  trial  of  the  said  issue,  (to 
wit)  upon  the  day  of  instant ;  and 

that  £.  F.  of  Ac.  on  the  part  of  the  plaintiff,  and  G.  H.of 
&c.  on  the  part  of  the  defendant,  shall  attend  the  same  day, 
and  shew  the  matters  in  question  to  the  said  six  or  some 
greater  number  of  the  said  jurors  who  shall  be  consented 
to  as  aforesaid.  And  that  the  expence  of  taking  the 
said  view  shall  be  equally  borne  by  both  parties,  and  no 
evidence  shall  be  given  on  either  side  at  the  time  of  taking 
thereof ;  the  plaintiff  (or  defendant)  consenting  that  in  case 
no  view  shall  he  had,  or  if  a  view  shall  be  had  by  any  of  the 
said  jurors,  whether  they  shall  happen  to  be  six  or  any 


(a)  If  the  opposite  attorney  will  not  name  a  shewer  on 
his  part,  an  appointment  on  the  rule  must  be  given  by 
the  master  for  this  purpose,  which  attend,  and  if  no  at- 
tendance, the  master  will  name  one  for  him.  But  I  do 
not  remember  a  refusal,  for  the  order  of  the  court  if 
peremptory. 
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particular  number  of  the  jurors  who  shall  be  00  mutually 
consented  to  as  aforesaid,  yet  the  said  trial  shall  proceed, 
and  no  objection  shall  be  made  on  account  thereof,  or . 
for  want  of  a  proper  return  to  the  said  writ_    Upon  the 

motion  of  Mr. 

By  the  Court, 

A.  B.  i  It  is  ordered  that  a  writ  of  distringas  juratores  Rule  for  a 
against  £  issue,  directed  to  the  sheriff  of  the  county  of  I?^?** 
C.  D.  j  in  which  shall  be  contained  a  clause  com-  sPedalJurT* 

manding  the  said  sheriff  to  have  six  or  more  of  the  first 
twelve  of  the  jurors  to  be  impanelled  and  returned  to  try 
the  issue  between  the  parties  at  the  place  in  question,     v 
before  the  time  of  the  trial  of  the  said  issue,  to  wit,  upon 
the  day  of        instant,  and  that  E.  F.  of  &c.  on 

the  part  of  the  plaintiff,  and  G.  H.  of  Ac.  on  the  part  of 
the  defendant,  shall  attend  the  same  day  and  shew  the 
matters  in  question  to  the  said  six  or  more  of  the  first 
twelve  of  the  said  jurors :  and  that  the  expence  of  taking 
the  said  view^shall  be  equally  borne  by  both  parties,  and 
no  evidence  shall  be  given  on  either  side  at  the  time  of 
taking  thereof;  the  plaintiff  (or  defendant)  consenting 
that  in  case  110  view  shall  be  had,  or  if  a  view  shall  be  had 
by  any  of  the  said  jurors,  whether  they  shall  happen  to 
beany  of  the  twelve  jurors  who  shall  be  first  named  in  thq 
said  writ  or  not,  yet  the  said  trial  shall  proceed,  and  no 
objection  shall  be  made  on  account  thereof,  or  for  wani  of 
a  proper  return  to  the  said  writ — Upon  the  motion  of 
Mr .  By  the  Court. 


RECORD  OF  NISI  PRIUS  BY   BILL. 

The  record  of  nisi  prius  is  supposed  to  be  transcribed 
from  the  issue  roll,  and  contains  an  entry  of  the  decla- 
ration and  pleadings  delivered  with  the  award  of  the 
venire  facias  of  the  issue,  as  in  the  issues  or  paper  book, 
*od  is  in  the  nature  of  a  commission  to  the  judges  at  nisi 
prim,  for  tfce  trial  of  the  cause,  and  is  to  be  ingressed 
on  a  ten  shilling  stamp  parchment,  and  made  up  by  the 
attornies  themselves. 

In  every  record  to  be  made  up,  there  must  be  two 
placitas,  the  one  preceding  the  issue,  which  is  to  be  ef 
that  term  in  which  the  issue  is  joined,  the  other  after  the 
cud  of  the  award  of  the  venire  facias  (or  the  end  of  the 
issue  as  delivered,)  the  term  the  cause  is  to  be  tried.   But 
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if  the  cause  is  to  be  tried  the  same  term  the  issue  if 
joined,  then  both  placitas  are  to  be  of  that  term,  (<r) 

So  if  there  is  If  there  be  a  demurrer  to  any  of  the' pleadings,  aad 
a  demurrer,     the  cause  is  to  be  tried  before  or  after  that  be  disposed  of, 

all  the  proceedings  must  be  entered  on  the  nisi  prim 
record,  the  same  as  made  up  in  the  paper  book. 

deas  owterbe  But  where  there  has  been  a  plea  in  abatement,  and  a 
awarded  on  a  judgment  of  respondeat  ouster  awarded,  and  the  defen- 
plea  in  abate-  dant  pleads  in  chief  afterwards,  the  issue  is  made  up 
wmtm  without  taking  notice  of  any  of  the  pleadings  in  abate- 

ment*   7  Mod.  51. 

Where  two  Assumpsit  against  two,  they  sever  m  pleading.  One 
P^eadin*Jer  pleading  bankruptcy,  on  which  issue  was  joined;  the 
other  pleaded  a  judgment  recovered  against  him  and  tk 
other  defendant.  There  was  a  nolle  prosequi  entered, 
not  to  proceed  further  against  the  bankrupt,  and  plaintiff 
proceeded  to  final  judgment  against  the  other.  On  error 
being  brought,  the  judgment  was  affirmed.  Noke  t 
Chiswell  v.  Ingham,  1  Wils.  89. 

As  to  amend-  The  nisi  prius  record  may  be  amended  in  court, 
ing  the  record.  after  the  cauge  ig  caued    on,  by  a  rule  made  instanter 

on  the  consent  of  '  both  parties.    Murphy  v.  Msrtov 
and  another,   1  Campb.  57. 

When  a  noDe  Where  there  are  several  defendants,  and  they  sever  in 
Catered**  P*ea'  whereupon  i*sue  is  joined,  the  plaintiff  may  enter 
against  one.  a  no^e  Pr09€9ui  M  to  one  defendant  at  any  time  before 
^^         "     the  record  is  sent  down  to  be  tried  at  nisi  prius.  t  -fioB- 

Abr.  100.  Salk.  457.  Greeves  v.  Rolls. 

No  rule  for  Where  there  is  a  noUi  prosequi  entered  on  any  of 
cort&  the  counts,   there  is  no  rule  for    allowing  costs  fof 

such  counts.     Hubbard  v.  Biggs,  16  East,  129. 

Two  defen-  in  assumpsit  against  two,  where  one  pleads  nen  *> 
inTddfeent  w^V^U  on  a  plea  of  bankruptcy,  and  the  plaintiff 
pleas,  nolle  enters  a  nolle  prosequi  as  to  him,  as  to  the  several  matter* 
prosequi  as  to  pleaded  by  him,  and  the  other  defendant  pleads  «** 
one  of  them,  assumpsit,  the  latter  is  not  discharged  by  the  notk 
does  not  dis->  pr0sequit  Moravia  and  another  v.  D.  Hunter  ad 
*Sm      another,    2  Mauls  and  Selw.  444. 


(a)  And  the  record  then  concludes,  with  an  tntry 
called  the  jurat*. 
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The  Record. 

Pleas  before  our  lord  the  king  at  Westminster,  of  the  Record  where 
term  qf  the  holy  Trinity,  in  the  51th  year  of  the  reign  the  isaue  and 
Of  our  sovereign  lord  George  the  third,  by  the  grace  of  j™*  «*  of 
God  of  the  united  kingdom  of  Great  Britain  and  Ireland,  ^j^" 
king,    defender  of  the  faith,   qnd  in  the   year  of  our 
Lord  1817. 

Roll  520.  Law  and  Marlcham. 


Tendon  t     *k  **  renumbered, (to  Gn<*  P*  the  t**tte 

J*™**™*  >  verbatim) ;    then  cuter  a  stcond  placita   as 


Pleas  before  our  lord  the  king  at  Westminster,  of  the  Second  pkH 
term  qf  St  Michael  in  the  51th  year  of  the  reign  of  our  cita. 
sovereign  lord  George  the  third,  by  the  grace  qf  God  qf 
the  United  kingdom  qf  Great  Britain  ami  Ireland,   king, 
defender  of  the  faith,   and  in  the  year  of  our  Lord 
1817. 

London,}         The   jnry  between   A.   B.  by  his  attor-  Jurata for' 
to  wit.   >      ney,    plaintiff,    and  C.  D.  defendant,  of  a  London. 
plea  of  trespass  on  the  case*,   is  respited  before  our  lord  *  or  debt,  as 
the  king  at  Westminster,  until  next  after         the  action  is. 

\  unless  the  right  honourable  Edward  lord  El-  b  The  return 
lenborough,    his  majesty's  chief  justice  assigned  to  hold  of  the  distrin- 
pleas  before  the  king  himself,  shall  first  come,  on©  £**- 

the  day  ,  at  the  Guildhall  of  the  said  city, '  £Je  **  «* 

according  to  the  form  of  the  statute  in  such  case  made  r 
and  provided,  for  default  of  the  jurors,  because  ndne  of 
them  did  appear;  therefore  let  the  sheriffs  have  the 
bodies  of  the  said  jurorf*  make  the  said  jury  between 
the  parties  aforesaid,  of  the  plea  aforesaid ;  accordingly, 
the  same  day  is  given  to  thfe  parties  aforesaid,  at  the 
same  place. 

*  — 

If  the  cause  is  to  be  tried  in  Middlesex,  say,  "  unless,  If  in  Middle* 
**  tfc.  shall  first  come  on  the  day  ***• 

*'  at  Westminster   hall,  in  the  county  of  Middlesex," 
atnd  say  sheriff. 

If  at  the  assizes,  "  unless  his  majesty's  justices  as*  If  at  assize* 
••  signed  to  take  the  assizes  in  and  for  the  county   qf 
"  Oxford,  shall  first  come  on  the 

*'  day  qf  July  at  Oxford,   in  the  said  county,   accord* 
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d  The  last  day  "  ing,  #c."  and  at  the  "  (a)  end  of  the  jurata  add, 
of  term  your  "  And  be  it  known  that  the  king*  8  writ  on  retard  was  de- 
bat  placita  is  «  nvered  to  the  deputy  sheriff  of  the  said  county,  on 
ot  "  the  d  day  of  in  this  same  term  before 

Tb  be  enter-    «  ^ur  fartf  ffe  fong  af  Westminster,   to  be  executed  oc- 

twodaysbe-  "  cording  to  law,  at  his  peril." 

fore  sittings.         u  ft  fa   ordered,  that  unless  the  causes  to  be  tried  at 

"  London  and  Middlesex  be  entered  with  the  chief 
"  justice  of  this  court  by  the  space  of  two  days  before 
"  the  sittings  upon  which  such  causes  are  to  be  tried, 
"  the  marshal  may  enter  a  ne  recipiatur,  at  the  request 
",  of  the  defendant  or  his  attorney"  U.  Hi  15  ft 
16  Car.  2. 


Time  for  Eniry  of  Cause. 

lime  for  en-         Ordered,  that  in  future,  all  causes  to  be  tried  at  the 
tering  causes   sittings  after  term,  shall  be  entered,  and  the  records  deli- 
and ^iddL    vered  to  lhe  nQarsh?,>  at  the  times  following :  The  causes 
sez  after  term,  in  Middlesex,  the  first  day  of  the  sitting  after  term  in  Mid- 
dlesex; and  the  causes  for  London,  two  days  before  tit 
adjournment  day,  in  London.  R.  Hil.  34  Geo.  3.  The  rule 
M.  17  Geo.  2.  is  at  an  end  so  far  as  relates  to  the  entry, 
(fc)  They  are  to  be  entered  by  nine  in  the  evening. 

Rule  as  to  It  is  ordered,  that  no  cause  for  the  future  be  tried  by  • 

setting  down  special  jury,  Unless  the  rule  for  such  special  jury  be  drawn 

causes  where  Up?  an(j  ^e  cause  marked  as  a  special  jury  in  the  mar- 

J™Lf  .*  shal's  book  of  causes,  before  the  adjournment  day  afl& 

peciai  J1"**  each  term.  By  the  court.  R.  Trinity  term,  30  Geo.  3. 1790. 

Every  cause         Ordered,  that  every  cause  to  be  tried  at  nisi  prius,  in 

Se  ordSiey  L(mdon  and  Middlesex,  shall  be  tried  in  the  order  in 

stand  unless,    which  it  is  entered  (beginning  with  remanets,)  unless  it 

&c»  '  shall  be  made  out  to  the  satisfaction  of  the  judge  of  ni*i 

prius  in  open  court,  that  there  is  a  reasonable  cause  to 

the  contrary,  who  thereupon  will^nake  such  order  for 

the  trial  of  the  cause  so  to  be  put  off,  as  to  him  shall  seem 

just.     R.  Mich.  17  Geo.  2. 


(a)  This  is  only  added  when  the  cause  fs  to  be  tried 
at  the  assizes. 

(6)  The  record  may  be  amended  by  a  judge's  order, 
though  in  the  hands  of  the  marshal. 
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His ordered,  that  if  the  defendant  in  any  action  in  Lon-  ff  the  plaintiff 
don  or  Middlesex,  and  to  be  tried  at  the  sittings  of  the  *?  to<fe*** 
ford  chief  justice  of  this  court,  shall  enter  a  ne  recipiatur,  *  12L&  ' 
and  by  reason  thereof  binder  the  plaintiff  that  he  cannot  may  t£  the  ~ 
proceed  at  that  sitting,  that  then  it  shall  be  lawful  to  the  cause  at  the  , 
said  plaintiff  to  proceed  to  trial  in  the  said  cause  at  the  next  *fctfagv 
next  sitting  of  the  said  chief  justice,  after  the  entering  of  on  notkc" 
the  said  ne  recipiatur,  upon  notice  given  during  the  said 
firet  sittings.    H.  Mich.  4  Ann. 

But  if  a  cause  is  to  be  tried  at  the  sittings  after  term  When  may 
no  ftc  recipiatur  can  be  entered,  until  after  proclamation  enter  a  ne 
made  by  order  of  the  chief  justice  for  bringing  in  the  re-  redPiatllE' 
cords ;  and  then  if  the  record  be  not  brought  in,  the  de- 
fendant's attorney  may  enter  a  ne  recipiatur.  N.  on  the 
above  rule. 

Likewise  if  ndtice  of  trial  be  given  for  a  day  certain  in  Remanet 
London  or  Middlesex,  and  the  plaintiff  is  not  ready  to 
proceed,  the  cause  may  be  tried  the  next  sitting,  upon 
the  like  notice  as  when  a  ne  recipiatur  is  entered  by  the 
defendant:  and  in  either  case,  if  the  cause  be  not  tried  at 
such  next  sitting,  notice  is  to  be  given  as  at  first,  unless  it 
be  made  a  remanet,  and  then  new  notice  of  trial  is  never 
given ;  for  the  defendant  is  bound  to  attend  till  the  cause 
be  tried.  N.  on  ft.  M.  4  Ann. 


.   Remanet.  (a) 

Whenever  the  cause  is  made  a  remanet,  no  new  notice  Remanei 
need  be  given ;  but  defendant  must  attend  till  the  caute 
be  tried.  2  Lill.  Pr.  A.  745. 

If  the  cause  is  not  tried  the  day  of  the  sitting,  it  is  then  Remanet  how 
made  a  remanet  by  the  marshal  of  course;  he  alters  the  *°  **  made- 
jurata,  pay  him  5s.  get  the  distringas  of  him,  and  alter  the 
return  to  the  day  of  the  next  sitting  (if  it  be  a  proper 
return  day,)  if  not,  the  next  day,  reseai  it,  pay  7d.  annex 
it  to  the  record  again,  as  there  is  no  occasion  for  the. 
sheriff  to  return  a  new  panel,  nor  is  there  occasion  for  a 
new  stamp. 

Care  ought  to  be  taken  respecting  this,  for  the  jurata,  Jurata  must 
if  not  altered,  is  not  amendable,  and  the  trial  will  be  **  altered. 


(a)  So  called  because  the  cause  remains  in  his  lord- 
ship's paper  of  causes  continued. 
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coramnonjudice;  but  the  court  will  order  a  venire  facia 
de  novo.     1  WUs.  144.     Crowder  v.  Rooke. 

Remanet*.  Ordered,  that  the  writs  of  distringas,  and  the  records 

trinf1     and  *n  causes»  w^ich  stand  over  from  one  fitting  to  another, 

record  tobe  be  regularly  reseated,  previous  to  the  sitting  to  which 

reseated.  they  stand  over;  or  in  default,  the  causes  be  not  tried. 

R.  E.  S3  Geo.  8. 

* 

How  to  enter  When  the  record  is  ingrossed,  make  an  incipitur  on  a 
*e  ^S?  &  roU  (which  &et  of  Mr-  4dams9  of  Lincoln's  Inn)  first  eu- 
cMdintow^  tering  thereon  the  term  the  issue  is  joined,  warrants  qf 
attorney  for  plaintiff  and  defendant,  and  part  of  the  memo- 
randum of  the  issue ;  take  the  issue  and  record  to  the 
clerk  of  the  judgments,  who  enters  the  issue,-  marks  the 
roll,\record,  and  issue  paper,  pay  him  3s.  6d.  for  the  first 
ten  sheets,  and  Is.  for  every  six  more ;  if  the  issue  should 
be  of  an  old  term,  And  the  entries  have  not  been  made 
before,  first  get  a  number-roll  of  Mr.  Edge,  the  clerk  of 
the  treasury,  Essex-street,  Strand,  of  the  term  issue  if 
joined,  then  make  out  a  docket  paper  for  the  entry;  go  to 
the  clerk  of  the  judgments,  Mr.  Clarke,  who  will  enter 
the  issue  as  before;  take  the  record  to  Mr.  Whites  ojto, 
King's  Bench  Walks,  under  the  K.  B.  qjfflce,  who  will 
pass  same,  pay  7.«.  6d.  for  the  first  eight  sheets,  and  7s.  for 
every  other  eight,  and  6d.  to  the  sealer,  (a) 


For  the  Assises. 
»  » 

How  to  nro-  if  at  the  assizes,  the  issue  is  to  be  entered,  the  same  a* 
ceed  at  the  as-  befo^  an<j  record  passed  at  the  game  office  with  the 
az€B°  clerk  of  the  circuit  in  which  the  cause  is  to  be  tried ;  get 

the  venire  returned  in  town  with  the  under  sheriff  pay 
him  2s.  6d. ;  send  the  distringas  and  venire  into  the  coun- 
try annexed  to  the  record,  and  the  writ  and  record  are  to 
be  entered  together,  and  left  with  the  judge's'  marshal; 
pay  14s.  8d.  (6) 

JSd  ^t  ^L  Ordered,  by  all  the  judges  of  England,  that  in  every 
tered  together,  cause  to  be  tried  before  them  in  their  respective  circuit!, 


(a)  Mr.  Provost  acts  as  deputy  to  most  of  the  clerks  of 
the  nisi  prius  far  the  different  circuits,  appointed  by  the 
custos  brevium. 

(6)  If  in  ejectment,  the  rule  by  consent  is  sent  dowii 
with  the  record,  in  case  there  be  no  difference. 
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the  writ  and  record  shall  be  entered  together,  and  that  no 
record  afeall  be  received  without  the  writ.  T.  ID  &  1 1 
Geo.  2. 

Ordered,  that  no  record  otnisiprius,  for  the  trial  of  an  The  time  of 
issue  at  the  assizes,  shall  be  sealed  after  the  end  of  three  sealing  record. 
weeks  next  after  the  end  of  the  term.  The  practice  is 
altered,  for  by  obtaining  a  judge's  order  (which  you  now 
pay  for  at  the  time  of  passing  the  record  2s.  and  which  the 
officer  will  procure  at  his  leisure,)  you  may  have  your 
record  sealed,  at  any  time  before  the  assises. 

It  is  ordered,  that  no  writ  and  record  of  nisiprius  shall  E"*Jy  °*thT 
be  received  at  the  assizes  in  any  county  in  England,  un-  ^^ 
less  they  shall  be  delivered  to  be  entered  with  the  mar- 
shal before  the  first  sitting  of  the  court  after  the  commis- 
sion day  (except  in  the  counties  of  York  and  Norfolk,) 
and  there  the  writs  and  records  shall  be  delivered  to.  and 
entered  with  the  marshal,  before  the  first  sitting  of  the 
court  on  the  second  day  after  the  commission  day,  other* 
wise  they  shall  not  be  received,  and  every  cause  shall  be 
tried  in  the  order  in  which  they  shall  be  so  entered,  with- 
out any  preference  or  delay;  unless  it  shall  be  made  out 
to  the  satisfaction  of  the  judge,  in  open  court,  that  it  is 
impracticable  or  jnconvenient  so  to  do  •  who  thereupon 
may  make  such  order  for  the  trial  of  the  cause  so  put  off, 
as  to  him  shall  seem  just    And  that  a  list  of  jthe  causes, 
when  so  entered,  shall  be  made  by  the  marshal  and  forth- 
with fixed  up  in  some  public  place  in  the  nisiprius  court, 
there  to  remain  during  the  whole  time  of  the  assizes. 
R.  H.  14  Geo.  2. 

Ordered,  by  all  the  judges  of  England,  that  no  writ  of  ^JnN^ch 
record  of  nisi  prius  shall  be  received  at  the  assizes  in  and  ^j^n  to  be  ' 
for  the  county  of  Norfolk,  or  city  of  Norwich,  unless  such  entered. 
writ  and  record  be  delivered  to,  and  entered  with  the  mar- 
shal, before  the  first  sitting  of  the  court,  or  the  day  next 
after  the  commission  day.    R.  H.  82  Geo.  8. 

The  variance  between  the  issue  delivered  and  record  Variance  be- 
ought  to  be  mentioned  at  the  trial  and  objected  to;  if  the  )^*^& 
record  be  wrong,  the  court  will  amend  it  by  the  issue  roll 
after  verdict  and  defence  made.    The  issue  was  2001. 
damages,  record  stated  8001. ;  and  roll  accorded  with  it 
Vide  2  Wil*.  160. 

If  one  of  the  defendants  die  after  issue  joined,  it  should  If  one  of  thte 
be  suggested  on  the  roll,  and  entered  on  the  record;  but  ^eit  So«ld 
if  properly  suggested  on  the  roll,  though  not  so  accurately  ^suggested 

upon  tne  roll 
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set  forth  on  the  record,  it  is  enough.    1  Burr.  363.  Fart. 
Denn,  8  &  9  W.  3.  c.  1 1 .  *.  7.   See  title  Suggestion. 

Variance  from      If  the  record  of  nisiprius  agree  with  the  declaration 
Issue.  delivered,  a  variation  from  the  issue  delivered  is  not  mate- 

rial.    Str.  1 131.  Shepley  v.  Marshy  2  Wils.  160. 

For  record  of  nisi  prius  by  original,  vide  title  Proceed' 
zngsby  Original. 
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When  the  record  is  ready,  then  sue  out  writs  of  venire 
and  distringas  (both  of  which  are  sealed  only)  pay 
Is.  2d.  get  the  distringas  returned  at  the  sheriffs  office, 
pay  in  Middlesex  14s.  8d.  in  London  if  common,  4s.  4d. 
if  special  8s.  8d.  and  annex  it  to  the  record  with  the 
panel. 

***** -J™*8        George  the  third,  &c.  to  the  sheriff,  &c.  greeting.  .We 
by'bah11**8  command  you  that  you  cause  to   come   before  us,  at 

Westminster,  on  next  after  (a)  (here  in- 

sert some  return-day  before  the  trial,  if  a  country  cause, 
the  last  day  of  the  term,)  twelve  free  and  lawful  men  of 
the  body  of  your  county,  each  of  whom  having  101.  a 
year  at  the  least,  of  lands,  tenements,  or  rents,  by  whom 
the  truth  of  the  matter  may  be  the  better  known,  and 
who  are  in  no  wise  a-kin  either  to  A.  B.  the  plaintiff,  or 
>,  to  C.  D.  the  defendant,  to  make  a  certain  jury  of  the 

county  between  the  parties  aforesaid  in  a  plea  of  tres- 
pass-on the  case  (or  as  the  case  may  be;)  because  as  well 
the  said  C.  D.  as  the  said  A,  B.  between  whom  the  con- 
tention thereupon  is,  have  put  themselves  upon  that  jury ; 
and  have  there  then  the  names  of  the  jurors,  and  this 
writ.  Witness,  Edward  Lord  Ellenboroughy  at  W^stmrn* 
ster  (the  first  day  of  the  term  in  which  the  cause  is  to  be 
tried,)  in  the  57th  year  of  our  reign. 

Law  and  Markham. 


The  tike 
where  one 
defendant 
pleads,  and 
the  other  lets 
judgment  go 
by  default* 


In  case  one  of  the  defendants  suffers  judgment  to  go  by. 
default,  and  the  other  pleads  to  issue,  after  the  words,  to 
make  a  jury  of  the  county  between  the  parties  aforesaid, 
add  these  words,  as  well  to7  try  the  issue  between  the  sa^} 


(a)  If  by  original,  return  to  be  on  a  general  return  day, 

*  wheresoever,  &c.   the  acts  of  parliament  respecting  tta 

jury  process  are  properly  arranged  in  my  Office  tfSterif* 
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A.  B.  and  C.  D.  joined,  of  a  plea  of  trespass  on  the  ca&e, 
as  to  inquire  what  damages  the  said  A.  hath  sustained  by 
reason  of  the  not  performing  the  said  promises  and  under- 
takings by  the  said  R.  made,  as  for  his  costs  and  charges 
by  him  sustained  in  this  behalf,  whereof  it  is  considered, 
that  the  said  A.  ought  to  recover  his  damages,  because  as 
well  the  said  R.  as  the  said  A.  between  whom  the  conten- 
tion thereupon  is,  have  put  themselves  upon  that  jury; 
and  have  there  then  the  names,  &fc. 

If  it  is  a  venire  de  novo,  George,  $c.  we  command  Venire  de 
yon  that  you  cause  to  come  anew,  before  us  (as  in  the  nova 
other.) 

If  there  are  two  sheriffs,  and  ope  is  interested  in  the  If  sheriffs  we 
cause,  or  related  to  either  of  the  parties,  the  venire  should  J^S?!  !^ 
be   awarded  to  the  other  only ;  or  if  both  are  interested,  turn  venire** 
then  to  the  coroner  of  the  county,  which  interest  should 
he  suggested  in  the  issue. 


George  the  third,  Ac.  To  the  sheriff  of,  &c.  greeting :  Common 
we  command  you  that  you  distrain  the  several  persons  tringas. 
named  in  the  panel  annexed  to  this  writ;  the  jury  sum- 
moned in  our  court  before  us,  between  A.  B.  plaintiff, 
and  C   D.  defendant,  by  all  their  lands  and  chattels  in 
your  bailiwick,  so  that  neither  they,  nor  any  for  them, 
intermeddle  therewith,  until  you  shall  have  othfefr  com- 
mand in  that  behalf  from  us ;  and  that  you  answer  us  for 
tfee  issues  of  the  same,  so  that  you  have  their  bodies  be- 
fore us  at  Westminster,  on  next  after 
{here  insert  the  first  return*-day  after  the  trial  or)  before 
oar  right  trusty  and  well-beloved  Edward  Lord  Ellen- 
borough,  our  chief  justice,  assigned  to  hold  pleas  in  out 
court  before  us,  if  he  shall  first  come  on  (the 
day  of  trial,)  if  in  London,  say  at  the  Guildhall  qffjie  city 
qf  London,  aforesaid ;  if  in  Middlesex,  say, "  at  Westmin* 
"  ster-Hatt  in  the  county  of  Middlesex;"  if  at  the  assizes, 
say, "  before  our  justices  assigned-  to  hold  the  assizes  in 
**  your  county,  if  they  shall  first  come  on'9  (the  day  of 
trial)  at               (the  place  where  held)  in  your  county, 
according  to  the  form  of  the  statute  in  that  case  lately 
made  and  provided,  to  make  a  certain    jury  between 
thosaid  parties,  of  a  plea  of  trespass  on  the  case  (as  the 
action  is,)  and  to  hear  thereof  their  judgment  of  many 
defaults,    and  that  you  have   there  the  names  of  the  • 
jurors  and  this  writ  Witness  Edward  Lord  Ettcnborough  ^  .       ,      . 
at  Westminster,  the                   day  of               in  the  57th  KSi« ' 
year  of  our  reign.                                Law  $  Markham. 
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^  d^nf?8        <If  the  defendant  makes  ont  the  distringas,  by  pro- 

bv'orovfo      vlEOf  a*ter  *^e  wor^s>  maily  defaults,  insert  the  following 
oy  provwo.      proviso)  Provided  always,  that  if  two  writs  shall  come  to 

you  thereupon,  then  you  execute  and  return  one  of  them 
only ;  and  have  there  the  names,  &c. 

Distringas  for  George,  ifc.  to  the  sheriffs  of  London,  greeting:  w6 
*  special  juiy.  command  you,  that  you  distrain  J.  L.  of,  Ac.  J.  0.  of, 
Ac.  (and  so  on,  till  you  come  to  the  end  of  the  master's 
list,)  then  add  the  jury  summoned  in  our  court  be- 
fore us  (as  in  a  common  one;)  and  if  there  is  a  view  after 
the  word  (default)  add  this,  "  and.  in  the  mean  time,  ac- 
cording to  the  form  of  the  statute  in  such  case  mads 
and  provided,  we  command  you,  that  you  have  six  or 
more  of  the  first  twelve  of  the  said  jurors,  to  take  a 
view  of  the  place  in  question,  on  the  day  of 

"  and  that  the  said  jurors  meet  on  the  someday, 

"  at  the  house  of  (as  in  the  rule)  in  your  city, 

"  and  proceed  from  thence  to  view  the  said  place,  in  tk 
"  presence  off.  B.  on  the  part  of the  plaintiff,  and  G.  H. 
a  on  the  part  of  the  defendant,  appointed  by  our  courtly 
"fore  us,  to  shew  the  said  place  to  such  of  the  saidjurort 
"  as  shall  come  to  view  the  same;  and  that  you  mob 
"  appear  to  us  at  Westminster,  on  the  said  day,  in  what 
"  manner  you  shall  have  executed  this  our  command, 
"  and  have  there  then  this  writ.  Witness  Edward  fori 
"  Ellenborough,"  tfc. 

If  for  a  com-       And  in  the  mean  time,  according  to  the  form  of  Ae 
mem  jury.        statute  in  such  case  made  and  provided,  we  command 

you,  that  you  have  six  or  some  greater  number  of  the  said 
jurors  who  shall  be  mutually  consented  to  by  the  said  A. 
B.  and  C.  D.  or  their  agents,  to  take  a  view  of  the  plact 
in  question  on  the  day  of  and  that  tfat 

same  jurors  meet  (as  above.) 

SUBPOENA  AP  TESTIFICANDUM. 

this  process.  Frequently  witnesses  will  not  attend  voluntarily; 
therefore  for  the  administration  of  justice,  it  was  thought 
necessary  that  there  should  be  some  compulsory  procet* 
to  bring  them  to  give  their  testimony ;  which  process  is 
by  writ  of  subpoena  ad  testificandum,  the  form  whereof 
is  as  follows : 
J£5§^  to  George  the  third,  Ac.  To  J.  D.,  R.  R.,  *c.  (a)  greet- 
*&  stamp.  — 

(a)  Four  witnesses  may  be  put  in  one  subpoena.  0**Ph 
Rep.  646. 
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:  we  command  you,  that  all  excuses  being  laid  aside, 
y<m  and  every  one  of  you  be,  in  your  proper  persons,  be- 
fore our  right  trusty  and  well-beloved  Edward  Lord 
£Uenborough,  our  chief  justice,  assigned  to  hold  pleas  in 
our  court  before  us,  at  the  Guildhall  of  the  city  of  London, 
or  "  at  Westminster-hall  in  the  county  of  Middlesex"  (if 
in  Middlesex :)  (if  at  the  assizes,  say,  "  before  our  justices 
"  assigned  to  hold  the  assizes  in  and  for  the  county 
«*  of  ")  on  the  day  of  at  in  the 

said  county,  by  of  the  clock  lfa  the  forenoon  of 

the  same  day,  to  testify  all  and  singular  what  you,  or 
either  of  you  know,  in  a  certain  cause  now  depending 
undetermined  in  our  court  before  us,  between  A.  B.  plain- 
tiff, and  C.  D.  defendant,  of  a  ptea  of  trespass  on  the  case  Teste  it  the 
(a*  the  action  is)  on  the  part  of  the  plaintiff,  (or  on  the  Slt^L 
part  of  the  defendant)  and  at  that  day  to  be  tried  by  a 
jury  of  the  county:  and  this  you,  or  any  of  you,  shall  by 
no  me^ns  omit,  under  the  penalty  upon  each  of  you  of 
JOOL    Witness,  Edward  Lord  EUenborough,  tfc. 

Law  and  Markham. 

Middlesex  subpoena,  to  testify  between  A.  B.  plaintiff,  Precipe  for 
and  C.  D.  defendant,  on  the  part  of  the  plaintiff.  subpona. 

To  be  signed  by  Messrs.  Proved  and  Chambre;  pay 
Is.  8d.  and  7d.  seal ;  serve  each  witness  with  a  copy 
personally;  pay  Is.  in  town;  if  in  the  country  the  party 
most  have  his  expences  tendered  him. 

If  a  cause  appointed  for  one  sitting  is  made  a  remanet,  If  a  remanet. 
the  subpoena  must  be  re-sealed,  and  re-served. 

Jn  Sydenham  v.  Rand,  T.  24  Geo.  3.  It  was  deter- 
mined, that  where  a  notice  in  writing  is  given  in  such  case 
for  the  last  sitting,  instead  of  a  subpoena,  the  court  will 
not  grant  an  attachment  thereon  against  the  witness  for  ' 

non-attendance.    Same   case,  and  Gillet  v.  Mawman, 
T.  47  Geo.  3.  C.  P.  Ibid. 

There  mast  be  a  reasonable  time  before  the  day  of  trial ;  R***»»ble 
for  witnesses  ought  to  have  a  convenient  time  to  put  ^nmuat 
their  own  affairs  in  such  order,  as  that  their  attendance  pve  # 
upon  the  court  may  be  of  as  little  prejudice  to  themselves 
as  possible.  1  Str.  510.  Hammond  v.  Stewart.  The  sub- 
poena was  served  at  two  in  tbe  afternoon,  to  attend  the 
sittings  that  day  in  Middlesex. 

Where  the  witness  lives  at  a  greater  distance  than  Reasonable 
London,  he  is  not  obliged  to  attend,  unless  his  reason-  S^^S™1 
fible  expences  are  paid  or  tendered  him,  not  only  for      tendered- 
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going  to,  b  tit  also  for  returning  from  the  trial;  and  where 
less  is  offered,  the  witness  is  not  obliged  to  trust  to  the 
court's  allowing  him  more  When  he  comes  to  the  book, 
for  perhaps  the  party  may  not  call  him*  and  then  it  may 
be  difficult  for  him  to  get  home  again.  Fuller  v.  Prentice, 
1  It.  Bl.  49.  2  Sir.  1150.  Chapman  v.  Pointon.(a) 

Action  lies  for  One  who  is  subpoenaed  as  a  witness,  and  attends  the 
D^althmLrh  *r*a*'  ^ut  re^uses  *°  S*ve  evidence  unless  expences  paid, 
not  examined  an^  not  examined,  may  maintain  assumpsit  for  his  neces* 
on  that  ao-      sary  expences.     HaUet  v.  Hears,  13  East,  16. 

count  I  take  the  law  to  be  that  a  witness  is  not  to  be  a  judge 

whether  he  be  a  material  evidence  or  not ;  he  is  bound 
<     to  obey  the  subpoena. 

An  attach-  An  attachment  lies  against  an  attorney  in  the  cause  for 
ment  against  non-attendance  upon  asubpoetia  to  give  evidence  of  colla- 
tor ron™t*  teral  facts.  Wyatb  v.  Winkworth,  2  Str.  810.  Ld.  A 
tendance.  1 628.  (6) 

So  against  a  And  it  may  even  be  had  against  a  peer  of  the  realm. 
^eeT'  Cow.  R.  846.  See  Rex  v.  Dixon. 

As  to  an  attorney  being  subpoenaed  with  a  duces  tecum 
to  give  evidence  of  a  charge  of  forgery  on  his  client, 

3  Burr.  1681 

» 

Cause  must  To  make  a  witness  liable,  in  an  action  for  his  non-at- 
be  called  on,  to  tendance,  the  cause  must  be  called  on  and  jury  sworn. 
msbIu^     Bland  y'  &waff^rd,  Peake's  Cos.  62.   Withdrawing  the 

record  on  that  account  will  not  do.  The  court  has  no 
jurisdiction  till  such  time  as  the  jury  are  sworn.  Lord 
Kenyan. 

does  not  at-        ^  ^e  witness  does  not  attend,  he- is  liable,  1.  Eitto 

tend,  to  what  to  an  attachment;  2.  A  special  action  on  the  case,  Doug* 

he  is  liable.     561,;  3.  Or  the  penalty  of  10/.  by  stat  5  Eliz.  c.  9.  s.  12, 

and  also/or  the  further  recompence  given  by  that  statute, 

if  it  has  been  previously  assessed,  by  the  court  out  of  which 


(a)  The  expences  of  a  person  sent  to  inquire  after  the 
subscribing  witnesses  to  a  bond  are  not  allowed  on  taxa- 
tion of  co9ts.    Laing  v.  Bowes,  8  Maule  and  Selw.  89. 

(6)  It  is  said,  that  if  the  witness  is  not  served  person 
ally  with  a  copy  of  the  subpoena,  it  is  not  sufficient  to  war- 
rant a  proceeding  criminally  against  him.  Smart  v.  Wh&- 
mill,  2  Str  a.  1054.  But  if  served  personally,  there  can  be 
no  doubt  of  an  attachment  for  non-attendance.  Ibid*  81ft 
Wyat  v.  Winkworth. 
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the  process  issued.  Ibid.  Pearson  v.  Iks:  But  not  by  the 
jury  or  judge  of  nisi  prius.  The  punishment  will  be  re- 
mitted, if  the  witness  make  satisfaction.     Doug.  560.(a) 

If  any  person  has  in  his  possession  any  writings,  deeds,  Subpoena 
books  of  account,  or  other  things,  which  may  be  neces-  du**s  tecum 
wry  to  produce  at  the  trial,  he  should  be  served  with  a  8arya 
subpoena  duces  tecum  ;  but  if  the  plaintiff  or  defendant  are 
to  produce,  or  the  attornies,  then  a  notice  to  them  will  be 
sufficient     3  Term  Rep.  306. 

"  George^  fyc."  as  in  the  former  one,  as  far  as  the  place  Subpoena 
of  trial,  then  say,  And  that  you  bring  with  you  and  pro-  duces  tecum, 
duceat  the  time  and  place  aforesaid,  a  deed  of  assign-  ^^""Pv^ 
merit,  bearing  date  (describe  the  thing  to  be  produced,)  2J!JJ  *"     ' 
and  then  and  there  to  testify  and  shew  all  and  singular 
those  things  which  you  or  either  of  you  know,  or  the 
said  deed  or  instrument  doth  import,  of  and  concerning  a 
certain  action  now  in  our  court  before  us  depending,  be- 
tween, &c.    (as  in  the  former  one);  it  is  signed  with 
Messrs.  Provost  and  CAambre,  and  sealed. 

This  writ  is  of  compulsory  obligation  on  a  witness,  to  Compulsory 
produce  papers  thereby  demanded,  which  he  has  in  his  obligation, 
possession,  and  which  he  has  no  lawful  or  reasonable 
excuse  for  withholding:  of  which  the  court,  and  not  the 
witness,  is  to  judge.    Amey  v.  Long,  9  East,  473. 

It  is  likewise  decided  in  the  same  case  that  an  action  As  to  bring- 
will  lie  against  a  party  refusing  to  produce  a  paper  in  his  fog  an  action 
actual  possession ;  and  it  is  no  defence  that  the  legal  title  if  disobeyed 
to  such  paper  is  in  another  person.  1  Camp.  N.  P.  Rep.  14. 

This  writ  is  not  to  be  found  in  Registrum  Brevium,  nor 
*»y  where  else  prior  to  the  term  of  Car.  2.  when  it  is  to 
oefound  in  Clerk's  Manual  31.  Thesaur.  Brev.  304.  and 
yfficina  Brevium  385.  Registrum  Brevium  does  not 
contain  the  common  subpoena.  See  Doug.  R.  556,  561. 
where  witnesses  have  been  proceeded  against  as  for  a 
«oatempt  before  the  stat.  5  Eliz.  c.  9. 


(<0  The  motion  for  an  attachment  must  be  made  as 
•oou  as"  possible :  the  court  refused  an  attachment  in 
5  jJT?  term» for  non-attendance  at  the  preceding  assises, 

3  37  {?th*  Party  *°  "*  CiW1  I*medy V*  St  ***"' 
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HABEAS  CORPUS  AD  tBSTIFICANDUM. 


Of  the  habeas 
corpus  ad  tea* 
tifteandum; 
6s.  stamp. 


Sailors  on 
board  a  ship 
of  war. 


Prisoner  of 
war. 


Of  the  Ha.  Corp.  ad  Testificandum. 

This  writ  issued  where  a  witness  is  confined  in  {prison, 
directed  to  the  marshal,  sheriff,  Ac.  in  order  to  bring  him 
before  the  court  where  the  cause  is  to  be  tried,  to  gite 
evidence  on  the  part  of  the  person  who  sues  it  out. 

This  writ  cannot  be  obtained  either  by  motion  in  court 
or  before  a  judge,  without  an  affidavit  made  by  the  party 
applying,  that  the  witness  is  a  material  one.  Fort 
396. ;  and  it  must  be  signed  by  a  judge,  or  of  no  effect 
Cowp.  672.  If  it  appear  to  be  a  contrivance  to  get  the  wit- 
ness out,  court  will  refuse  it.  S  Burr.  1440.  Rex  v.  Bur- 
bage.  (a) 

If  sailors  on  board  a  ship  of  war ,  are  to  be  produoed  u 
witnesses,  and  have  been  served  with  a  subpoena,  and  saj 
they  will  attend,  a  habeas  corpus  may  be  applied  for  to 
the  chief  justice,  on  affidavit  of  that  fact,  and  that  Ueg 
are  material  witnesses;  but  without  which  no  ha.  corp- 
can  issue.  Rex  v.  Roddam,  Cowp.  Rep.  672.  4  East, 
587.     In  re  Ed.  Price. 

Court  thought  there  could  be  no  ha.  corp.  to  bring  op 
a  prisoner  of  war.  Lord  Manqfield  said,  the  presence  of 
witnesses  who  were  prisoners  of  war,  was  generally  ob- 
tained by  an  order  from  the  secretary  of  state:  and  an 
application  was  made  for  a  hab.  corp.  to  bring  up  suck 
a  prisoner,  but  without  success.  Afterwards  a  rule  was 
granted  to  shew  cause  why  defendant  should  not  consent 
either  to  admit  the  fact  of  the  capture,  or  that  the  prisoner 
should  be  examined  upon  interrogatories.  If  this  cons** 
be  refused,  the  court  said,  they  would  put  off  the  fe*l 
from  time  to  time,  to  give  the  defendant  an  opportunity 
of  filing  a  bill  in  equity.  The  plaintiff  agreed  to  pr°" 
duce  all  letters  received  concerning  the  matters  in  liti* 
gation.  Furly  v.  Newnham,  Doug.  Rep.  420.  6  T&* 
Rep.  497. 


(a)  See  stat.  44  Geo.  3.  c.  102.  which  gives  discretional 
power  to  a  judge  to  award  a  hab.  corp.  ad  testificcni*** 
to  bring  any  prisoner  detained  in  any  gaol,  in  Engb* 
or  Ireland,  before  any  of  the  courts,  or  any  sitting  * 
lisiprius,  to  be  there  examined,  Ac, 
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A/  B.  plaintiff, 
In  the  King's  Bench.  and 

C.  D,  defendant. 

A.  B.  of,  &c<  the  above  named  plaintiff',  maketh  oath  ^4*^1^ 
and  saith,  that  this  cause  is  set  down  for  the  sittings  after  obtttn 
this  present  term  to  be  holden  at,  Ac.  and  that  J.  B.  now  a 
prisoner  for  debt,  in  custody  of  the  marshal  of  this  court* 
is,  and  will  be  a  material  witness  for  this  deponent  at  the 
trial  of  this  cause.  And  this  deponent  further  saith,  that 
tie  is  advised,  and  verily  believes,  that  he  cannot  safely 
proceed  to  the  trial  thereof,  without  the  testimony  of  the 
said  J.  B.  and  that  he  is  willing  to  attend  the  trial  of  this 


Sworn,  Ac.  A.  B, 

George  the  third,  Ac.    To  the  marshal  of  otfr  prisotf  of  Hab2ft2£k 
the  Marshalsea,  greeting,  (or  to  the  person  in  whose  ^^^^ 
custody  he  is):  We  command  you,  that  you  have  the 
body  of  J.  W.  in  our  prison,  under  your  custody,  as  it  is 
■aid,  detained  under  safe  and  secure  conduct,  by  what* 
soever  name  the  said  J.  W.  may  be  called  in  thtf  same, 
before  our  right  trusty  and  well-beloved  Edward  Lord 
EUenborough,  our  chief  justice,  assigned  to  hold  pleas 
in  oar  court  before  us  at  Westminster-hall,  in  the  county 
of  Middlesex,  "  or  at  Guildhall,  in  the  city  of  London, 
(if  at  the  assizes)  "  before  our  justices N  assigned  to  hold 
"  the  assizes  in  and  for  the  county  of  Oxford,  on  Monday 
€i  the  day  of  next,  at  Oxford,  in 

"  the  said  county/'  by  nine  of  the  clock  in  the  forenoon 
of  the  same  day,  there  to  testify  the  truth,  according  to 
his  knowledge,  in  a  certain  cause  now  depending  in  our 
court  before  us,  and  then  and  there  to  be  tried  between 
A.  B.  plaintiff,  and  C.  D.  defendant,  in  a  plea  of  trespass 
and  assault  (as  the  action  is)  on  the  part  of  the  said  C. 
D.  and  immediately  after  the  said  J.  W.  shall  then  and 
there  have  given  his  testimony  before  the  said  chief  jus- 
tice (if  in  town,)  if  in  the  country,  "  before  our  said  jus- 
"  tices,"  to  return  him,. the  said  J.  W.  to  our  said  prison, 
under  safe  and  secure  conduct;  and  hate  you  there  then 
this  writ  Witness  Edward  Lord  EUenborough,  at  West- 
minster, 4C» 

Law  and  Markham* 

A  praecipe  is  to  be  made  (after  allowed  by  the  judge,) 
Sign  it  with  Messrs.  Provost  and  Chambre;  pay  Is.  8d. 
seal  7d.  then  leave  it  with  the  marshal  or  sheriff  in  which 
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custody  defendant  is ;  he  is  to  be  paid  the  usual  fees,  and 
will  atteud  with  the  witness. 

Foreign  wit-  ^he  nwter  wiH  allow  for  foreign  witnesses,  the  jour- 
ney and  voyage  going  and  coming,  and  during  their  stay 
in  England,  but  not  the  voluntary  stay  in  England*  after 
the  trial,  nor  the  contingent  losses  which  witnesses  may 
have  suffered.     TkeUuean  v.  Staple*,  DougL  438. 


EXAMINING    WITNESSES    ON    INTERROGATORIES    BBFOEE 

A   JUDGE. 

If  after  issue  is  delivered,  and  notice  of  trial  given,  a 
witness  that  is  material  on  either  side  is  so  ill  that  he  can- 
not attend,  or  is  going  abroad,  or  resides  abroad,  so  that 
he  cannot  be  had  at  the  trial,  the  party  who  wishes  for  him 
may  apply  to  the  court  for  a  rule,  that  he  may  be  ei* 
mined  on  interrogatories  de  bene  ease  before  one  of  the 
justices  of  this  court,  or  before  commissioners  appointed, 
but  be  cannot  be  examined  without  consent  ;  and  the 
court  will  stay  the  proceedings,  as  by  putting  off  the  trial, 
if  nat  consented  to.  DougL  419.  Furley  v.  Newnkon, 
Cow  p. 11  ^  Fabrigaa  v.  Movtyn.  It  is  a  rule  to  shew  cans* 
and  the  motion  is  made  upon  affidavit «  of  his  being  mi* 
terial  upop  the  part  he  is  to  be  examined,  without  who» 
testimony  you  cannot  proceed  to  the  trial,  and  that  he 
"  is  going  to  Scotland,  Ireland,  or  out  of  the  kingdom,  oo 
"  such  a  day ;"'  counsel's  fee  is  10s.  6d.  for  the  rule  to  she* 
cause,  and  one  guinea  to  make  it  absolute;  rule  2s.  per 
sheet;  serve  it  on  the  attorney  on  the  other  side;  make 
affidavit  of  the  service,  and  if  consented  to,  the  rale  wil 
be  made  absolute.  Notice  must  be  given,  and  a  copy  of 
the  interrogatories  delivered  to  the  opposite  attorney  of 
the  time  he  is  to  be  examined,  so  that  the  other  party  may 
be  at  liberty  to  file  interrogatories,  and  cross-examine  hi* 
on  his  part  (a) 

In  vacation  If  it  is  in  vacation,  application  must  be  made  in  a  sum- 

a  judges         mary  war;  get  a  summons  from  a  judge  to  shew  cao* 
8ummoiw*        vfrhy  A.  B.  a  material  witness,  may  not  be  examined,  oa 

the  part  of  the  plaintiff,  on  interrogatories,  and  upon  pro- 


n»i   j  in  v*v 


(a)  It  is  said,  if  plaintiff  will  not  consent,  he  caw** 
bavqjudgment  a$  in  the  case  of  a  nonsuit.  Tidd,  727. 
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daeing  the  like  affidavit  as  before,  and  consented  to,  the 
order  will  be  granted,  (b) 

By  stat.  13  Geo.  3.  c.  63.  *.  44.  it  is  enacted,  that  when  How  when 
and  as  often  as  the  East  India  Company,  or  any  person  *}*  East  Indi* 
or  persons,  sbaii  commence  and  prosecute  any  action  or  S^2^^  fa 
•uit,  in  law  or  equity,  for  which  cause  hath  arisen  in  In-  causes  arising 
dia,  against  any  other  person  or  persons,  in  any  of  his  in  India, 
majesty's   courts  at  Westminster,  it  shall  be  lawful  for 
such  court  respectively,  upon  motion  there  to  be  made, 
to  provide  or  award  such  writ  or  writs  in  the  nature  of  a 
mandamus,  or  commission,  as  therein  mentioned,  for  the 
examination  of  witnesses;  and  such  examination  being 
duly  returned,  shall  be  allowed  and  read,  and  shall  be 
deemed  good  and  competent  evidence,  at  any  trial  or 
hearing  between  the  parties  in  such  cause,  or  action. 
This  is  a  writ  of  mandamus  directed  to  the  judges  of  the  34  Geo.  3. 
supreme  court,  or  judges  of  other  courts ;  and  the  court  c  25. 42  Geo. 
has  awarded  such  a  writ,  before  issue  joined.  Trin.  Term,  S-fj-  **•«.  1,*. 
X  Geo.  9.  Spalding  v.  Mure.  8  East>  S5- 

The  witness  is  to  be  taken  with  the  interrogatories  to  Where  to  take 
the  judge's  clerk,  who  examines  him,  and  the  interroga-  witnesses, 
lories  are  to  be  left  there,  and  he  is  to  be  sworn  upon 
them ;  after  he  is  examined  on  both  sides,  the  judge's 
Clerk  will  deliver  out  copies  of  the  depositions. 

As  the  depositions  are  only  taken  de  bene  esse,  they  If  party  ar- 
canuotbe  made  use  of,  if  the  witness  is  to  arrive  in  this  jhres  hi  En*;- 
Wintry  at  the  time  of  the  trial.    2  Salk.  691.     12  Mod,  Und- 
493.    Bull.  N.  P.  239. 

The  party  succeeding  is  not  entitled  to  the  costs  of  ex-  As  to  costs, 
imining  the  wituesses  on  interrogatories,  or  taking  office 
copies  of  the  depositions,  unless  it  be  so  expressed  in  the 
^le.  2  East,  259.  Stephens  v.Crichton,  Hullock  on  Costs, 
437.  An.  24  Geo.  3.  And  this  holds  with  regard  to  wit- 
nesses examined  abroad,  as  well  as  here.  8  East,  393. 
Taylor  v.  Jtoual  Ex.  Ass.  Co.  see  3  Bos.  and  PuU. 
666.  *  \ 

"  Interrogatories  to  be  administered  to  John  Dean,  a  The  form  of 
tt  witness  to  be  produced,  sworn  and  examined,  on  the  interrogato- 
u  part  and  behalf  of  A.  B.  plaintiff,  against  C.  D.  de-  rles* 


(6)  The  interrogatories  are  to  be  prepared  and  signed 
by  counsel,  and  so  are  the  cross  interrogatories,  fee  discre- 
tionary; and  to  be  ingrossed  on  a  5s.  stamp  parchment. 

Ee 
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"fcndant,  before 


knight,   one  of 


Imprimis. 


Secondly. 


Last  mterro* 
gatory. 


Interrogator 
lies  for  de- 
fendant 


said 
"majesty*  8  justices  of  the  same  court,  in  a  certain  cause 
"  now  depending  in  his  majesty's  court  of  King's  Bench 
"  at  Westminster,  pursuant  to  a  rule  of  the  said  court* 
"  made  on  next  cfter  in  the  57th  year  (f 

««  the  reign  of  his  majesty  king  George  the  third;99  pr  if 
it  is  an  order  say,  "  pursuant  to  an  order  of  the  said  jus* 
«  tice,  made  the  day  of  18  J  7." 

Do  you  know  the  parties,  plaintiff  and  defendant,  in 
the  title  of  these  interrogatories  naiqed,  or  either,  and 
which  of  them,  and  how  long  have  you  known  them  or 
either,  and  which  of  them?  declare  the  truth,  and  your 
knowledge  herein. 

Look  upon  the  deed  or  writing  now  produced  and 
shewn  to  you  at  this  the  time  of  your  examination,  mark- 
ed with  the  letter  A,  and  purporting  to  be  an  indenture 
bearing  date,  Ac.  was  such  deed  or  writing  sealed  and  de- 
livered in  your  presence,  and  by  whom?    Were  700  a 
subscribing  witness  to  the  sealing  and  delivering  thereof' 
And  is  the  name  E.  F.  indorsed  thereupon,  and  appearing 
as  the  name  of  one  of  the  witnesses,  of  your  own  hand- 
writing? You  know  the  hand- writing  of  G.  H.  appearing 
to  be  the  other  witness  to  the  said  deed  or  writing  ?   fi 
that  name  G.  H.  indorsed  thereupon  of  the  proper  hand- 
writing of  the  said  G.  H.  ?     And  did  you  see  him  set  and 
subscribe  his  name  as  a  witness  thereto  ?      Set  forth  At 
particulars  at  large,  according  to  the  best  of  your  know- 
ledge, remembrance,  and  belief,  and  the  truth  declare 

Lastly,  do  you  know  of  any  other  matter  or  thing,  or 
have  you  heard,  or  can  you  say  any  thing  touching  A* 
matters  in  question,  that  may  tend  to  the  benefit  and 
advantage  of  the  said  plaintiff  in  this  cause,  beside* 
what  you  have  been  interrogated  unto?  Declare  the 
same  fully  and  at  large,  as  if  you  had  been  particularly 
interrogated  thereto.  J.  ft 

Interrogatories  to  be  administered  to  Richard  Fc**>  * 
witness  to  be  produced,  sworn  and  examined  on  the  f#*  ' 
and  behalf  of  C.  D.  the  defendant  in  a  certain  cause  no* 
depending  against  him  in  his  majesty's  court  of  Jftflf'1 
Bench  at  Westminster  at  the  suit  of  A.  B.  plaintiff,  before* 
Ac. 

.  The  clerk  of  the  rules  draws  up  a  special  rule,  to  e* 
mine  witnesses  on  interrogatories,  and  if  commission** 
are  to  examine  the  witnesses,  he  will  insert  therein  A* 
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commissioners  names,  which  is  their  authority;  and  they 
make  their  return  as  directed  by  such  rule  of  court. 

Interrogatories  to  be  administered  by  way  ofcro*s*ex»  Cross-exami* 
amination  to  R.  F.  a  witness^  tyc.  as  before.  nation. 

The  costs  are  always  borne  by  the  party  obtaining  the  Costs. 
rule,  and  do  not  abide  the  event,  unless  so  ordered  speci- 
ally by  the  court.     Anon.  E.  T.  1802. 

COUNTIES    PALATINE. 

In  actions  brought  in  counties  palatine,  no  jury  process  Mittimus  only 
is  issued  out  of  the  courts  above,  a  mittimus  of  the  sent 
record  to  the  justices  there,  commanding  them  to  cause 
a  jury  to  be  summoned  to  try  the  issue  between  the  par- 
ties, and  return  the  same  when  tried  to  the  courts  at 
Westminster,  being  the  onl y  writ  sued  out  here  on  this 
occasion  :  and  the  record  is  passed  at  Mr.  White's  office 
in  the  same  manner  as  other  records  are.  (a) 

George  the  third,  Ac.     To  our  justices  of  our  county  Mittimus  to 
palatine  of  Lancaster,  greeting:    The  tenor  of  a  certain  J^SnTJj 
record  before  us  at  Westminster,  between  A.  B.  plaintiff,  Lancaster. 
and  C.  D.  defendant,  in  a  plea  of  trespass  on  the  case 
(or  as  the  plea  is,)  we  send  you  inclosed  in  these  presents 
commanding  you,  that  (having  inspected  the  same)  by 
our  writ  under  the  seal  of  our  said  county  palatine,  you 
command  the  sheriff  of  the  same  county  that  he  cause 
twelve  free  and  lawful  men  of  the  body  of  the  same  coun- 
ty palatine  to  come  before  you  at  your  next  general  ses-  The  venire 
sion  of  assize  there  to  be  holden,  after  this  writ  shall  be  and  ha  cmP; 
delivered  to  you,  each  of  whom  having   101.  a  year  at  ^^^ 
least  of  lands,  tenements,  or  rents,  by  whom  the  truth  of  thonotary*" 
the  matter  may  be  the  better  known  and  inquired  into,  there, 
and  who  are  in  nowise  related  either  to  the  said  A.  or  to 
thesaid  C.  to  recognize  and  make  a  jury  of  the  country 
between  the  said  parties,  of  the  plea  aforesaid,  because 
**  well  the  said  C.  as  the  said  A.  between  whom  the  con- 
troversy is,  have  put  themselves  upon  that  jury ;  and  also  This  writ  is 
that  you  make  such  further  process  against  the  said  ju-  signed  with 
rois,  so  to  be  impanelled  between  the  said  parties,  as  is  Messrs.  Pro- 
>n  this  behalf  used  and  commonly  made,  according  to  the  chwinbre. 
law  and  custom  of  the  said  county  palatine,  until  the  issue  sealed. 


(<0  In  counties  palatine,  there  is  no  second  placitaju* 
r<*laf  or  sciendum,  but  the  record  of  Nisi  Prius  ends  with 
the  award  of  the  mittimus. 

Ee  2 
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Signing  Is. 
8a.  sea  7<L 


Mittimus  to 
the  county, 
palatine  of 
Chester. 


aforesaid  between  the  said  parties  shall  be  fally  tried ;  (ft) 
and  when  the  verification  and  issue  aforesaid  shall  have 
been  there  made  and  tried  before  you,  then  do  you  send 
the  record  of  the  said  plaint,  together  with  every  thing 
that  shall  have  been  done  before  you  thereupon,  and  also 
this  writ  to  us  at  Westminster,  at  a  certain  day  which 
you  shall  appoint  to  the  said  parties,  to  be  in  our  said 
court  here,  to  hear  judgment  thereupon.  Witness  Edward 
Lord  Ellenborougb,  <fec.  Law  and  Markham. 

George,  Ac.     To  our  chamberlain  of  our  county  pala- 
tine of  Chester,  or  to  his  deputy  there,  greeting ;  the  tenor 
of  a  certain  record  which  is  depending  in  our  court  before 
us,  at  Westminster,  between  A.  B.  plaintiff,  and  C.  D. 
defendant,  of  a  plea  of  trespass  on  the  case  (or  as  the  plea 
is)  we  send  you  inclosed,  in  these  presents,  commanding 
you,  that  by  our  writ  under  the  seal  of  our  said  county 
palatine,  duly  to  be  made  out,  you  cause  the  said  record 
to  be  sent  to  the  mayor  of  the  city  of  Chester,  and  county 
of  the  same  city,  commanding  the  said  mayor,  that  for 
the  trying  of  the  said  issue  in  the  said  record  specified, 
the  said  mayor  do  command  the  sheriffs  of  the  same 
city  of  Chester,  and  county  of  the  same  city,  that  they 
cause  to  come  before  the  said  mayor,  at  a  certain  day 
and  place  by  the  said  mayor  to  be  appointed,  after  the  said 
record  shall  have  been  delivered  to  him,  twelve  free  and 
lawful  men  of  the  body  of  the  city  aforesaid,  and  county 
of  the  same  city,  each  of  whom,  &c.  by  whom,  &c.  and 
who  are  in  nowise,  dec.  to  recognize,  &c.  because  as  well, 
&c.    And  lastly,  that  thfr-said  mayor  make  such  further 
process  against  the  said  jurors,  so  to  be  impannelled  be 
tween  the  said  parties,  as  according  to  the  law  and  custom 
of  the  said  city,  and  county  of  the  same  city,  is  in  this 
behalf  used  and  commonly  made,  until  the  issue  aforesaid 
between  the  parties  aforesaid,  shall  be  fully  tried :  and 
when  the  verification  and  issue  aforesaid  shall  have  been 
there  made  and  tried,  then  the  said  mayor  shall  send  to 
you  the  said  record  of  the  plaint  aforesaid,  with  every 
thing  that  shall  have  been  then  and  there  done  and  tried 
before  him  therein,  so  that  you  have  the  said  record  be- 
fore us  at  Westminster,  and  this  writ,  at  a  certain  day 


(6)  If  there  be  a  view  then  add  the  clause — And  that 
in  the  writ  of  habeas  corpora  juratorum  to  be  issued  by 
you  in  this  cause,  there  be  contained  a  clause  command- 
ing the  sheriff  of  the  said  county  palatine  to  have  six  or 
more  of  the  first  twelve  jurors,  dec. 
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which  the  said  mayor  shall  appoint  the  said  parties  to 
be  in  our  said  court  here,  to  hear  judgment  Witness, 
Edward  Lord  EUenborough,  Ac. 

Where  it  appears  that  a  fair  and  impartial  trial  cannot  tf  a  fair  trial 
be  had  in  the  county  of  the  city  of  Chester,  the  court  will  «"■**■*  **d. 
award  the  trial  to  be  had  in  the  county  palatine  of  Ches- 
ter. Rex  v.  Inhab.  of  St.  Mary,  7  Term  Rep.  735.  2  Sir. 
976.  2  Barnard,  402. 

BRIEF. 

The  brief  is  instructions  to  counsel,  for  stating  and  sup-  BrieL 
porting  the  party's  case  in  whose  behalf  it  is  made  up 
and  delivered,  for  calling  witnesses  to  prove  or  disprove 
such  matters  as  may  benefit  or  prejudice  the  client,  and  for 
properly  conducting  the  cause  through  the  course  of  the 
trial:  and  to  this  end,  it  should  contain  the  names  of  the 
parlies,  an  abstract  of  the  pleadings,  the  case  truly  stated, 
with  such  other  observations  thereon  as  may  be  judged  ne- 
cessary and  proper ;  and  lastly,  the  names  of  the  witnesses, 
with  a  short  mention  (as  an  index  to  the  case,  by  way  of 
proof)  of  what  they  respectively  know  in  support  there- 
of, that  the  counsel  may  not  be  at  a  loss  to  call  the  pro- 
per witness,  for  proof  of  particular  facts,  as  may  be  neces- 
sary, (a) 

In  the  brief  the  names  of  the  plaintiff  and  defendant 
are  only  onee  used,  which  is  placed  at  the  top  of  the  sheet 
thus: 

Between  A.  B.  plaintiff, 
In  the  King's  Bench.  and 

C.  D.  defendant 

London  (ss.)  The  plaintiff  declares,  for  that  whereas 
the  defendant,  dec.  here  state  the  counts  as  short  as  you 
can  to  the  end  of  the  declaration :  then  the  plea,  replica- 
toon,  rejoinder,  Ac. ;  afterwards  the  case  and  evidence. 

EVIDENCE. 

For  the  benefit  of  the  profession,  1  have  selected  a  few 
general  heads,  and  leading  maxims,  relative  to  the  law 
of  evidence. 


(<*)  Mr.  Sellon  says,  the  grand  rule  to  be  observed  is 
conciseness  and  perspicuity.    1  perfectly  ngree  with  him. 
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As  in  public  judicatures  it  is  necessary  to  search  into 
the  truth  of  facts  as  they  really  are,  hence  whatever  may 
be  exhibited  to  a  court  or  jury,  whether  it  be  by  matter 
of  record  or  writing,  or  by  the  testimony  of  witnesses,  in 
order  to  enable  them  to  pronounce  with  certainty  the 
truth  of  any  matter  in  dispute,  whether  such  matter  re- 
lates to  a  person's  life,  liberty,  or  property,  is  called  evi- 
dence. 

In  debt  on  Upon  an  action   of  debt,  when  the  defendant  denied 

twnd,  or  deed.  hjs  bond,  by  the  plea  of  non  estfactun,  and  the  issue  is 

whether  it  be  his  deed  or  no,  the  plaintiff  must  prove 
the  due  execution  of  it,  by  the  subscribing  witness,  or, 
if  dead ^  the  hand- writing  of  the  obligor  and  witness,  is 
also  his  death. 

Two  kinds  of      Evidence  in  the  trial  by  jury  is  of  two  kinds,  either 
evWaicc'         written   or  parol,   that  is,  by  word  of  mouth.     Writtes 

proofs,  or  evidence,  are,  1.  Records,  and  2.  Ancient  deA 
of  thirty  years  standing,  which  prove  themselves  (unless 
erased  or  interlined  in  material  matter.)  Bull.  251.  But 
3.  Modern  deeds,  and  4.  Other  writings,  must  be  attested 
and  verified  by  parol  evidence  of  at  least  one  of  the  sub- 
Best  evidence  bribing  witnesses.  And  the  one  general  rule  that  rotf 
to  be  given.     through  aU  tbe  doctrine  of  trials  is  this,  that  the  best 

evidence  the  nature  of  the  case  will  admit  of,  shall  always 
be  required,  if  possible  to  be  had  ;  but  if  not  possible, 
then  the  best  evidence  that  can  be  bad  shall  be  allowed. 
3  Black.  Corn.  368.    Carth.  220.  Sho.  Hep.  39.    For  if  it 
be  found  that  there  be  any  better  evidence  than  is  produ- 
ced, the  very  not  producing  it  is  a  presumption  that  it 
would  have  detected  some  falsehood  that  at  present  is 
Discourse  no   concealed.     No  evidence  of  a  discourse  with  another  will 
evidence.         be  admitted,  but  the  man  himself  must  be  produced ; 
General  cus-    yet  in  some  cases  (as  in  proof  of  any  general  customs,  or 
t0™>  hc^f?  matters  of  common  tradition  or  repute),  the  courts  admit 
evidence  good.  Qf  jjearsay  evidence,  or  to  account  of  what  persons  de- 
ceased have  declared  in  their  life-time :  fajit  such  evi- 
dence will  not  be  received  of  any  particular  facts.  1  Mod- 
283. 

When  admit-      But  though  hearsay  be  not  allowed  as  direct  evidence, 
ted.  yet  it  may  be  admitted  in  corroboration  of  a  witness's  tes- 

timony, to  shew  that  he  affirmed  the  same  thing  before 
on  other  occasions,  and  that  he  is  still  constant  to  himself. 
Booh  of  ac-    Hid.     So  too,  books  of  account,  or  shop -books,  are  not 
mxoL  allowed  of  themselves  to  be  given  in  evidence  for  the 

owner,  after  the  year,  by  *tat.  7  Jac.  1.  c.  12.  nor  of 
themselves  within  the  year,  without  som'e  circumstances 
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to  make  them  so ;  but  a  servant  who  made  the  entry  may 
have  recourse  to  them  to  refresh  his  memory :  and  if  such 
servant  (who  was  accustomed  to  make  these  entries)  be 
dead,  and  his  hand- writing  proved,  the  book  may  be  read 
in  evidence.  1  SaUc.  285.  Bull.  282.  The  statute  ex- 
cepts accounts  between  merchant  and  merchant,  in  the 
usual  intercourse  of  trade. 

All  persons,  of  what  religion  or  country  they  may  be  Who  are  good 
that  have  the. use  of  their  reason,  are  to  be  received  and  witnesses. 
examined,  except  such  as  are  infamous,  &c.  Salk.  690. 
Bull.  288.  or  such  as  are  interested  in  the  event  of  the 
cause.  Co.  Lit.  6.  lb.  237.  ;  but  it  must  be  a  present,  not 
a  future  contingent  interest.     1  Salk.    283,  257.     The  Who  not 
husband  cannot  be  a  witness  for  or  against  the  wife,  nor 
the  wife  for  or  against  .husband.     Ibid.     Bail  cannot  be 
»  witness  unless  exonerated.    Str.  436. 

•    A  party  interested  for  the  sake  of  trade  and  the  common  VThat  persons 
usage  of  business,  may  be  a  witness,  as  a  porter  in  a  shop,  interested 
or  banker's  clerk.  Ibid.  284.     So  a  party  interested  where  J** ve  cn" 
do  other  evidence  is  reasonably  to  be  expected,  as  on  the 
statute  of  hue  and  cry.     Ibid.    So  where  he  acquires  the 
interest  by  his  own  act,  after  the  party  who  calls  him  as 
a  witness,  has  a  right  to  his  evidence.   Ibid.  Skin.  586. 
3  Lev.  132.  So  where  the  possibility  of  interest  is  very 
remote.    2  Lev.  231. 

One  ^fitness,  if  credible,  is  sufficient  to  a  jury  of  any  One  witness. 
single  fact,  though  undoubtedly  the  concurrence  of  two 
or  more  corroborates  the  proof.     Carth.  144.    The  civil 
law  requires  two.    Show.  158.    3  Mod.  283. 

In  actions  on  general  acts  the  printed  statute  book  General  acts 
printed  by  the  king's    printer  is  evidence,   but  not  on  of  parliament. 
private  acts.     There  the  party  must  have  an  office-copy 
examined  with  the  parliament  roll. 

Records  exemplified  under  the  broad  seal  may  be  ad-  Records, 
mitted  in  evidence.    Bull.  225.     But  the  exemplification 
of  deeds  under  the  broad  seal  cannot.  Ibid.    . 

If  a  verdict  is  to  be  given  in  evidence,  an  office-copy  Verdict, 
of  the  whole  record  must  be  made  by  the  proper  officer, 
examined  and  sworn  to.  Gilb.  25. 

No  verdict  shall  be  given  in  evidence,  but  between 
such  who  are  parties  or  privies  to  it.  1  Ray.  730.;  with 
this  restriction,  that  it  is  of  a  matter  which  was  in  issue 
in  the  former  cause.  Hob.  53.  Vide  Carth.  131.  2  Str. 
1151. 
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Bargain  and 
sale. 


Fine. 


Recoveries. 


Bill  and  an- 
swer. 


Where  a  deed  is  inrolled  (pursuant  to  the  statute),  the 
indorsement  of  the  inrolment  is  evidence  without  farther 
proof.     Bull.  225,251.    3  Lev.  387.  Dougl.56. 

Where  a  fine  is  to  be  proved  with  proclamations,  the 
proclamations  must  be  examined  with  the  roil.  Ibid, 
Allen.  13.  Clay  51.;  and  an  office-copy  of  it,  with  the 
proclamations  indorsed,  is  the  best. 

As  to  recoveries.  When  you  shew  a  modern  recovery*, 
you  must  prove  seisin  in  the  tenant  to  the  prmcipe.  In 
an  ancient  recovery  seisin  will  be  presumed,  especially 
where  possession  has  gone  agreeable  to  it  ever  since. 
1  Mod.  1 17.  Vide  Stat.  14  Geo.  2.  c.  20.  Vide  2  Sir.  1 1 09. 

An  answer  to  a  bill  in  Chancery  is  evidence  against  the 
defendant,  but  the  bill  and  answer  must  be  read  from  an 
office-copy  (ingrossed  now  on  proper  stamps,  and  sworn 
to  be  examined  by  the  originals).  The  office-copies  of 
depositions  are  evidence  in  Chancery,  but  not  at  common 
law,  without  examination.  Bull.  2x5, 231, 233,  234.  A 
decree  may  be  given  in  evidence  between  the  same  parties 
or  any  claiming  under  them,  2  Mod.  231 ;  but  cannot  be 
read  without  the  bill  and  answer.     Dougl.  580. 

An  affidavit  made  in  any  cause,  proof  of  such  cause  de- 
pending, and  that  such  affidavit  was  used  by  the  party, 
would  perhaps  be  sufficient  proof  of  its  being  sworn, 
I  Show.  397.  Qu.  If  his  hand-writing  should  not  be 
proved. 

As  to  proving  To  prove  that  a  writ  issued  in  a  particular  cause,  it  is 
the  tailing  a£  not  sufficient  to  prove  the  praecipe  by  the  filacer's  book, 
a  writ  and  to  give  notice  to  the  party  to  produce  it;  it  should  be 

shown  that  after  the  return,  the  treasury  was  searched, 
and  no  such  writ  found,  and  that  it  was  in  the  party's 
hands  who  had  notice  to  produce  it,  4  Esp.  N.  P.  Cases, 
160.  Edmonson  v.  Plaisted,  gent.  one9  &c.  in  an  action  for 
penalties  for  practising  without  a  certificate. 

The  barely  producing  ihepostea  is  no  evidence  of  the 
verdict,  without  shewing  a  copv  of  the  final  judgment ; 
because  it  may  happen  the  judgment  was  arrested,  or  a 
new  trial  granted.  But  it  is  good  evidence,  that  a  trial 
was  had  between  the  parties,  so  as  to  introduce  an  account 
of  what  a  witness  sworn  at  that  trial,  who  is  since  dead. 
Pratt,  C.  J.  Str.  162.  Pitton  v.  Walter. 

Probate,  &c        A  probate  of  a  will,  or  letters  of  administration  under 
seal,  is  good  evidence  as  to  the  personal  estate.  Bull.24& 
ide  Ray.  405.  1  Sid.  359.  without  further  proof. 


Affidavit 


Poetea  no  evi- 
dence of  a 
verdict 
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The  rolls  of  a  court  baron  are  evidence  ;  for  they  are  Rolls  of  court 
the  public  rolls  by  which  the  inheritance  of  every  tenant  baron, 
is  preserved.    Bull.  243.  < 

The  register  book  itself  of  christenings,  marriages,  and  Register, 
burials,  is  good,  or  a  copy  of  it  (copied  exactly)  examined 
by  the  original.     Ibid.  Uro.  Eliz.  411.  Moor,  451. 

A  copy   of  the  admission  to  a  copyhold  estate  is  good  Admission. 
evidence,  2  Bam.  406;  examined  by  the  court  rolls. 

In  all  cases  where  a  general  character  or  behaviour  is  General  cha* 
put  in  issue,  evidence  of  particular  facts  may  be  admit-  racter« 
ted,  but  not  where  it  comes  in  collaterally.  Bull.  291. 

In  every  issue  the  affirmative  is  to  be  proved  ;  but  when  In  e^ry  kwe 
so  proved,   the  other  side  may  contest  it  with  opposite  ^rma^e  to 
proofs.     But  to  this  rule  there  is  an  exception  of  such      ^rov 
cases,  where  the  law  presumes  the  affirmative  contained 
in  the  issue.     Bull.  293. 

No  evidence  need  be  given  of  what  is  agreed  by  the 
pleadings.  Ibid. 

If  the  substance  of  the  issue  be  proved,  it  is  sufficient.  Substance  of 
Co.  Lit.  282.     Hob.  63,  66.     2  RoU.  706.  the  issue. 

If  brief  is  in  an  ejectment  cause,  follow  these  rules :  Fgectment. 
1.  Begin  with  the  person  seised  in  fee  of  the  premises 
under  whom  the  lessor  of  the  plaintiff  claims,  deduce  the 
title  from  such  person  so  seized,  setting  forth  the  dates 
and  contents  of  the  conveyances,  and  state  how  they 
are  executed,  whether  by  livery  of  seisin  or  by  inrolment, 
by  lease  and  release,  or  by  fine  and  deed  of  uses :  if  in 
by  purchase,  prove  the  deed. 

If  witnesses  are  dead,  prove  they  are  so,  and  the  hand-  if  witnesses 
writing,   with  that  of  the  grantor.     If  not  an  old  title,  are  dead. 
prove  the  person  seised  and  in  possession,  whom  you 
claim  under. 

2.  Though  the  common  way  is  to  call  but  one  witness  if  *\»\m  Dy 
to  prove  a  will,  yet  that  is  only  where  there  is  no  objec-  will. 

tion  made  by  the  heir ;  for  he  is  entitled  to  have  them 
all  examined,  but  then  he  must  produce  them :  for  the 
devisee  need  produce  only  one,  if  that  one  prove  all  the 
requisites.  Buller,  264.  But  he  must  prove  the  hand- 
writing of  the  other  two  also.  Esp.  N.  P.  Cos.  1  v.  391. 

3.  If  plaintiff  is  in  by  descent,  prove  the  ancestor  seis-  if  by  descent 
*d  in  fee  under  whom  you  claim,  set  forth  and  prove 
Pedigree,  which  is  generally  put  in  the*rief,  that  counsel 
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may  comprehend  it  without  perplexity :  also  set  forth 
defendant's  title  so  far  as  you  have  knowledge,  with 
observations. 

Lmm*  must       The  lessor   of  plaintiff  must  prove  the  defendant  in 

prove  defen-  possession  of  the  premises  he  seeks  to  recover,  although 

dant  in  pos-  the  defendant  has  entered  into  the  general  consent  rule 

8eKd0D'  to  confess,  &c.  7  Term  Rep.  327. 

Fmc*  An    actual  entry   must    be  proved  to  avoid  a  fine. 

7  Term  Rep.  727. 

Legal  title.  The  party  having  the  legal  title  must  prevail    8  Tern 

Rep.  2. 

As  to  tht  pro-  If  deeds,  <fec.  are  in  possession  of  the  opposite  party, 
duction  of       his  attorney,  or  agent,  a  notice  should  be  given  to  pro- 

6*A£°*ce  duce  them>  Peake>s  Evi-  97>  107>  19l>2-  Aod  even  " 
tf  in  the  kinds  Pena*  actions,  it  is  not  necessary  to  give  the  notice  to  the 
of  party  or  defendant  himself;  notice  to  his  attorney  or  agent  being 
attorney.  deemed  sufficient.  3  T.  R.  306.  5  Esp.  Ca.  N.  P.  46.  is 
In  trover*        to'  the  time  when  the  notice  should  be  given.  In  trover  for 

a  bill  of  exchange,  the  defendant  must  have  notice  to  pro- 
duce it,  or  the  plaintiff  may  go  into  evidence  of  the  being  in 
the  defendant's  possession,  1  Esp.  Cos.  N.P.  50.  Cowans 
The  notice       Abraham.  The  giving  of  notice  to  produce  deeds,  Ac.  mud 
mutbepror-  be  proved  at  the  trial,  before  the  party  can  insist  on  the 
"**  production  of  them  :  it  is  not  sufficient  that  the  attorney 

admits  the  receipt  of  the  notice,  ibid.  216.  Read  v.  Power. 
So  of  books.  Ld.  Kenyon.  And  where  no  notice  has  been  given  to 
produce  books,  if  the  party  giving  it  call  for  and  inspect 
them  by  a  rule  of  court,  it  does  not  make  them  evidence 
for  the  other  party,  to  whom  they  belong.  lb.  210.  Say* 
v.  Kitchin. 

In  trover  for  bonds  which  were  described  in  declara- 
tion, it  was  held  that  plaintiff  may  give  parol  evidence  of 
it  to  support  the  general  description,  without  having 
given  the  defendant  previous  notice  to  produce  it,  as  the 
nature  of  the  action  gives  sufficient  notice  to  defendant  of 
the  subject  of  inquiry,  to  prepare  himself  to  produce  it, 
if  necessary  for  his  defence.  Howe  and  another  ex  dm*  t. 
Hall,  UEast.  274.  and  seel  Comb.  N.  P.  Cos.  243.  JoU*)'- 
Taylor,  3  Bos,  and  Pull.  143.  Backer  v.Jarrat,  which  case 
overrules  the  case  of  Cowan  v.  Abrahams,  in  Esp.  60. 

For  evidence  necessary  in  actions  of  assumpsit  and 
notes,  vide  my  Modern  Pleader. 
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OP  THE   POSTEA. 

The  postea  is  the  return  of  the  judge  before  whom  the  Fostea,what 
cause  was  tried  of  what  was  done  in  the  cause,  and 
is  indorsed  on  the  back  of  the  nisiprius  record,  by  which 
the  cause  was  tried.  It  begins,  Postea  die  et  loco,  tyc. 
which  is  the  reason  why  it  is  so  called.  So  is  a  nonsuit 
entered  on  the  back  of  record. 

When  the  cause  is  tried  at  the  sittings  in  London  or  If  cause  tried 
Middlesex,  the  associate  delivers  to  the  attorney  of  the  in  London  or 
party  for  whom  the  verdict  has  been  given,  the  record,  Middlesex. 
distringas,  and  panel  of  jurors  with  the  verdict  indorsed 
thereon ;   or  if  the  plaintiff  be  nonsuited  the  nonsuit  is  in- 
dorsed on  the  panel,  and  the  attorney  afterwards  indorses 
the  postea  from  theassociate's  minute  on  the  back  of  the 
panel. 

But  when  the  cause  is  tried  at  the  assizes,  the  associate  Associate  in 
keeps  the  record,  until  the  four  days  are  expired  in  the  ^  county 
next  term  ;  and  if  no  motion  is  made  for  a  new  trial,  he  cau0e8' 
delivers  it  over  with  the  postea  indorsed,   to  the  party 
obtaining  the  verdict.     His  fees  are  paid  at  the  assizes. 
I  believe  the  records  are  kept  by  the  clerk  of  the  assize, 
who  I  think  appoints  the  associate. 

The  court  fees  are  about  21.  18s.  6d.  for  the  plaintiff's 
verdict ;  on  a  nonsuit  about  21.  Is.,  defence  11.  18s.  (a) 

No  judgment  given  either  for  plaintiff  or  defendant,  When  judg- 
npon  a  writ  of  nisiprius  or  inquiry,  can  be  entered  until  mentmay  be 
the  expiration  of  four  days,  exclusive  of  the  entry  of  a  rule  "e^d- 
for  judgment    N.  on  R.  E.  5  Geo.  2.  Reg.  3.    The  four 
days  are  computed  exclusive  of  that  day  on  which  the 
rule  was  entered,  and  of  that  on  which  the  judgment  was 
signed.  3  Salk.  212.  (6) 


(a)  If  there  be  a  nonsuit,  the  defendant  pays  the 
jury.     LiU.  P.  A.  471. 

(6)  There  must  be  four  clear  days.  If  the  rule  be  given 
the  6th,  and  judgment  signed  the  1 1th,  if  a  Sunday  inter- 
venes, it  is  too  soon.  Roberta  v.  Stacey,  13  East,  21.  The 
rule  for  judgment  may  be  given  within  four  days  after 
the  end  of  the  term,  exclusive  of  one  day  and  inclusive  of 
the  other. 
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Rule  for 
judgment 


If  tried  in 
term. 


Death  of 
either  party. 

Rule  ought 
not  to  be  en- 
tered before 
day  in  bank. 


If  by  original 
on  return  day 
of  distringas. 
Bankrupt. 


Upon  the  return  day  of  the  distringas,  give  a  rule  for 
judgment  on  the  postea,  which  enter  at  the  clerk  of  the 
rules,  and  is  given  on  a  slip  of  paper  thus:  A.  B.  against 
CD.  "  Rule  for  judgment  on  postea;99  pay  3s.;  this  is  a 
four-day  rule  in  fulJ  term  (Sunday  or  a  dies  rum  is  not  to 
be  accounted,  1 1  East.  212.  Walker  v.  Beaumont) ;  and  in 
case  the  rule  be  entered  on  the  last  day  of  term,  or  after, 
then  Sunday  is  no  day.  At  the  expiration  of  four  days 
exclusive  after  entering  such  rule(Sunday  or  a  dies  won  not 
intervening),  judgment  may  be  entered.  See  13  East.  21. 
Roberts  v.  Stacy.  N.  on  R.  E.  5  Geo.  2.  Within  which 
four  days  the  party  against  whom  the  verdict  passed  may 
move  the  court  in  arrest  of  judgment,  or  for  a  new  trial; 
if  neither  of  these  be  done,  stamp  thepostea  with  a  10s. 
stamp :  gettbe  postea  marked  deliberatur  with  Mr.  Smithy 
the  clerk  of  the  common  bails,  pay  him  6d.  take  same  to 
the  master,  who  will  tax  the  costs  de  incremento,  and 
sign  final  judgment,  then  take  out  execution. 

If  a  verdict  be  taken  by  consent,  subject  to  the  award 
of  an  arbitrator  as  to  the  quantum  of  the  demand;  tte 
rule  is  necessary  to  be  given.  4  East.  310.  Haywardi- 
Ribbans. 

If  the  cause  be  tried  the  day  before  the  last  day  of  the 
term,  a  rule  for  judgment  may  that  day  be  given,  if  the 
proceedings  be  by  bill ;  and  if  defendant  means  to  arrerf 
the  judgment,  he  must  move  it  on  the  last  day  of  that 
term. 

But  if  it  be  tried  the  sitting  after  term,  such  role 
cannot  be  given  till  the  first  day  in  full  term  of  the  next 
term  ;  for  all  judgments  must  be  given  in  the  term  sedento 
curia. 

If  either  of  the  parties  die,  execution  cannot  be  taken 
out  upon  the  judgment,  till  a  sci.fa.  sued  out,  and  judg- 
ment thereupon  obtained.     Slat.  Si;  9  W.  8.  c.  10. 

The  rule  for  judgment  ought  not  to  be  entered  befon 
the  day  in  bank,  and  is  not  necessary  if  the  plaintiff  be  non- 
suited ;  for  in  that  case,  judgment  may  be  entered  im- 
mediately after  the  day  in  bank.  N.  on  R,  E.  5  Geo.  & 
Reg.  3. 

If  the  action  be  by  original,  the  rule  for  judgment  maj 
be  given  on  the  return  day  of  the  distringas  (If  it  does  not 
happen  on  a  Sunday),  if  cause  be  tried  in  the  term;  bntif 
the  cause  be  tried  the  sittings  after  term,  then  on  the  fW 
day  of  the  next  term,  and  not  before. 
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If  plaintiff  become  bankrupt   between  interlocutory  Bankrupt, 
and  final  judgment,  yet  final  judgment   may  be  entered 
in  the  name  of  the  plaintiff,  but  execution   cannot  issue 
without  a  8cirefacia8.  2  JVils.  858. 

If  there  be  a  verdict  for  defendant,  and  no  rule  for  Jf  *?£%*? 
judgment  be  given  for  four  terms,  a  term's  notice  in  this  ^j  wTrule 
case  is  not  necessary  of  your  intention  to  proceed  by  given  fbr  fbur 
giving  the  rule.     But  you  may  give  the  rule  of  course,  terms, 
and  sign  judgment  after  the  four   days  are  expired,  for 
there  is  no  act  for  the  other  party  to  do.     Per   Master 
Forster* 

If  the  po8tea  be  wrong,  it  may  be  amended  by  the  plea  If  postea  be 
toll,  by  the  memory  or   notes  of  the  judge,  or  by  the  wrong, 
notes  of  the  associate,  or  clerk  of  assizes;  1  Ld.  Ray.  138. 
where  %the  court  refused  to  increase  the  damages  after  a 
distance  of  time,  although   the  jury  made  an  affidavit. 
2  Term  Rep.  281.  (a) 

By  stat.  43  Geo.  8.  c.46.    After  1st  of  June,  1803,  in  The  defendant 
all  actions  wherein  defendant  shall  be  arrested  and  held  j!!^^*1^0 
to  special  bail,  and    wherein  plaintiff  shall  not  recover  plaintiff  Sail 
the  amount  of  the  sum  for  which  he  shall   have  been  so  not  recover 
arrested  and  held  to  special  bail,  such  defendant  shall  sum  for  which 
be  entitled  to  costs  of  suit  to  be  taxed ;  provided  that  it  J*  was  «n»t- 
shall  be  made  appear  to  the  satisfaction  of  the  court,  upon 
motion  to  be  made  in  court,  and  upon  hearing  the  parties  C??^tioVm 
by  affidavit,  that  the  plaintiff  in  such  action  had  not  any  ^taahaU  be 
reasonable  or  probable  cause  for  causing  the  defendant  to  allowed, 
be  arrested  and  held  to  special  bail  in  such  amount,  and 
provided  such  court  shall  thereupon  by  a  rule  or   order 
direct  that  such  costs  shall  be  allowed  to  defendant,  and 
the  plaintiff  shall  upon  such  rule  or  order  being  made,  be 
disabled  from  taking  out  execution  for  the  sum  recovered, 
unless  the  same  shall  exceed,  and  then  and  in  such  sum 
only  as  the  same  shall  exceed  the  amount  of  the  taxed 
costs  of  the  defendant  ;  and  in  case  the  sum  recovered 
shall  be  less  than  the  amount  of  the  costs  of  the  defendant 
to  be  taxed,  that  then  defendant  shall  be  entitled,  after 
deducting  the  sum  recovered  by  plaintiff  from  the  amount 


00  After  verdict  in  ejectment  for  a  messuage  and 
tenement,  court  gave  leave  to  enter  the  verdict  for  the 
messuage  only,  pending  a  rule  to  arrest  the  judgment, 
without  obliging  the  lessor  of  the  plaintiff  to  release  the 
images.  8  East.  357.  Goodtitle  v.  Otway. 
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costs. 

If  there  be  a 

probable 

cause. 


How  to  pro- 
ceed. 


of  his  costs  so  to  be  taxed,  to  take  out  execution  for  such 
costs,  in  like  manner  as  any  defendant  may  now  by  law 
have  execution  for  in  any  other  cases.  Sect  8. 

Upon  this  statute,  the  defendant  was  allowed  his  costs 
where  the  plaintiff  arrested  him  for  the  price  of  coals  con- 
sidered as  full  measure  ;  the  plaintiff  having  previously 
to  the  arrest,  compounded  a  penal  action  for  delivering 
the  same  coals/as  being  short  of  measure.  2  Smith9*  Rep* 
261.    And  where  a  verdict  was  taken  for  a  nominal  sum, 
subject  to  an  order  of  reference  for    ascertaining  the 
amount  of  the  damages,  by  which  the  costs  were  directed 
to  abide  the  event  of  the  award,  and  the  arbitrator  found 
a  less  sum  to  be  due  thai?  that  for  which  defendant  was 
arrested ;  the  court  held,  that  the  sum  so  found,  and  for 
which  judgment  was  afterwards  given,  was  to  be   consi- 
dered as  a  sum  recovered  within  the  meaning  of  the  act, 
so  as  to  entitle  the  defendant  to  apply  for  costs.  Nealei. 
Porter,  T.  44  Geo.  8.     But  where  the  defendant  paji 
money  into  court   upon  the  common  rule,  a  less  sub 
than  he  was  arrested  for,  and  the  plaintiff  takes  it  out 
of  court,  the  statute  does  not  apply  to  this  case,  1  Smith's 
R.  428.  2  Smith,  667.    And  the  court  will  not  make 
an  order  upon  this  statute,  where  it  appears  that  under 
the  circumstances,  the  plaintiff  had  a  reasonable  or  pro- 
bable cause  for  the  arrest  to  the  full  amount.  1  Smith's  R. 
521. 

If  the  defendant  apprehends  that  he  is  entitled  to  costs 
where  the  plaintiff  does  not  recover  the  amount  of  the 
sum  he  was  held  to  bail  for,  he  may  apply  to  the  court 
upon  an  affidavit,  (<z)  stating  that  he  was  arrested  on  a 
writ  of  latitat,  issued  out  of  this  court,  and  held  to  bail 
for  401.  (the  sum  sworn  to,  annexing  an  office  copy  of  the 
affidavit  of  debt),  and  that  he  put  in  special  bail  thereto, 

and  that  the  cause  came  on  to  be  tried  in term  last, 

when  a  verdict  was  found  for  the  plaintiff  to  the  amount 
only  of  151.  (state  if  you  can,  that  by  evidence  adduced 
on  behalf  of  the  plaintiff,  it  appeared  that  only  such 
sum  was  due  to  the  plaintiff),  for  a  rule  to  shew  cause 
why  he  should  not  be  allowed  his  costs  under  the 
stat.  43  Geo.  3.  c.  46.  6.  3.  together  with  his  costs 
of  this  application,  to  be  taxed  .by  the  master,  and  in  the 


(a)  The  judge's  book  should  be  ordered  down,  if  tried 
before  Lord  Ellenborough,  so  mentioned  by  the  court  m 
Trin.  term,  1811. 
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mean  time  proceedings  be  staid ;  draw  up  the  rule  at  the 
clerk  of  the  rules ;  pay  according  to  length,  serve  copy 
on  plaintiffs  attorney,  shew  the  original  rule,  then  make 
affidavit  of  the  service,  give  same  to  counsel,  with  one 
guinea  to  make  it  absolute ;  if  made  absolute,  draw  up 
a  rule  at  the  clerk  of  the  rules,  and  get  an  appointment 
thereon,  serve  copy  on  plaintiffs  attorney,  and  attend 
the  master  to  tax  the  costs.  In  this  case,  if  the  plaintiffs 
particular  of  his  demand  appears  to  be  less  than  the  sum 
lie  arrested  defendant  for,  that  fact  may  be  stated  in  the 
affidavit,  as  well  to  obtain  the  rule  to  shew  cause.  The 
defendant  in  this  case  should  shew  to  the  court  all  he  can 
to  obtain  the  rule  to  shew  cause  ;  but  it  appears  to  me 
that  the  onu%  lays  on  the  plaintiff  to  shew  a  probable 
cause  for  the  holding  him  to  bail  for  more  than  he  re- 
covers, and  which  the  court  will  expect. 

I  should  think  that  if  the  cause  was  tried  at  the  assizes 
before  any  judge  not  of  this  court,  that  judge  should 
be  called  on  to  make  his  report  to  this  court,  the  same  as 
in  the  case  of  a  new  trial. 


TAXING  COSTS.(ft) 

If  there  be  extra  costs,  an  affidavit  of  expences  #  is  Extra  costi* 
necessary  to   be  made  before    taxation :    in    country 
causes,  affidavits  are  generally  made,  and  if  sworn  there, 
must  be  filed  with  the  clerk  of  the  rules  first,  who  makes 
a  copy  for  the  master,  pay  him  8d.  per  sheet  besides  duty. 

Ordered,  that  all  affidavits  sworn  before  a  commissioner  Affidavits 
in  the  country,  to  be  brought  to  the  clerk  of  the  rules,  to  sworn  in  the 
be  filed  in  such  convenient  time  that  copies  of  them  may  5^*2}  to  ** 
be  made  and  delivered  to  the  party  filing  the  same.  R.  jja,     ^ 
M.  9  Geo.  2. 

It  is  usual,  amongst  fair  practisers,  to  give  the  oppo-  Rule  to  be 
site  side  notice  of  taxing  costs,  without  a  rule;  but  if  not,  present 
be  may  apply  to  the  clerk  of  the  rules  for  one  to  be  pre- 
sent; pay  6s.  6d.  serve  copy,  on  the  attorney  of  the  other 
aide ;  he  cannot  tax  them  without  notice,  if  there  be  a  rule, 
which  is  to  be  given  the  preceding  evening. 


(6)  Taxing  the  costs  is  the  act  of  the  court ;  though 
they  be  taxed  by  the  secondary  of  the  office,  for  he  is 
but  the  officer  of  the  court,  deputed  for  such  purposes  by 
the  court. 


432 


OF   TAXING  COSTS, 


Affidavit  of 
increase. 


The  affidavit 
of  increase. 


The  affidavit  of  increase  should  duly  state  that  fa* 
witnesses  are  "  material  and  necessary  witnesses  in, 
"  this  cause;"  but  also  state  positively  that  they  "  attended, 
"  the  trial  thereof :"  and  if  they  attended  as  witnesses 
solely  in  this  cause,  it  should  be  so  sworn.  Their  condi- 
tion in  life,  and  the  distances  they  travel,  and  the  num- 
ber of  days  they  are  absent,  ought  likewise  to  be  accu- 
rately specified ;  and  where  an  attorney  is  a  witness  it 
should  be  stated  whether  he  was  attending  in  any  other 
cause  at  the  same  assizes  as  attorney  or  witness.  The 
affidavit  ought  also  to  shew  the  day  on  which  the  cause 
was  tried,  &c. 

When  the  affidavit  is  made  not  by  the  attorney  but  bis 
clerk,  it  must  be  sworn  that  the  deponent  bad  the  ma- 
nagement and  conduct  of  the  cause. 


In  the  King's  Bench. 


Between 


A.  B.  plaintiff* 

and 
C.  D.  defendant 


A.  B.  of,  <fcc.  in  the  county  of,  &c.  attorney  for  the 
in  this  cause,  maketh  oath   and  saith,  That  this  cause  w» 
carried  down  to  trial  at  the  last  assizes  at  that  he 

caused  subpoenas  to  be  issued  out  on  behalf  of  the  said 

and  that  duly  subpoenaed  on  be- 

half of  the  said  and  that  the  place  of  abode 

of  the  said 


r 


is  distant 
from  this  de- 
fendant's 
place  of 
abode 


"|    Miles 


f  Mile* 


^-and  from* 


And  this  deponent  further  says  that  the  said  several 
witnesses  were  all  in  the  judgment  and  belief  of  this  de- 
ponent material  and  necessary  witnesses  in  this  cause, 
on  the  behalf  of  the  said  and  that  they  attended 

the  trial  thereof,  and  were  attending  at  the  said  assizes, 
as  witnesses  in  other  cause,  as  this  deponent  bas 

been  informed  and  verily  believes.    And  this  deponent 
says  that  the  commission  day  for  the  said  assize* 

was  the  day  of         last,  and  that  the  said  cause  was 

(tried  or  referred  or  withdrawn)  on  the  day  of 

and  that  the  said  necessarily  absent  from 

said  place  of  abode  in  going  to,  staying  at,  and  returning 
from  the  said  assizes  on  occasion  of  attending  ibis 
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cause  days.     And  this  deponent  further  says  that 

he  attended  the  trial  of  this  cause  as  the  attorney  thereof, 
and  that  he  was  necessarily  absent  from  bis  place  of ' 
abode  on  occasion  of  his  attending  this  cause  as  aforesaid 
days,  and  that  he  attended  at  the  said  assizes  as  an 
attorney  in  other  cause,  and  that  bis  place  of  abode  is 
distant  from  aforesaid  miles.    And  this 

deponent  says,  that  he  delivered  a  brief  in  this  cause  to 
Mr.  and  paid  him  for  his  fee  therewith  the  sum 

of  1.  and  another  brief  to  Mr.  and 

paid  him  for  bis  fee  therewith  the-  sum  of  1.  and 

that  he  also  paid  the  following  court  fees,  that  is  to  say : 

And  this  deponent  further  says  that  the  several  sums 
of  money  following  have  been  paid  to  and  for  the  said 
witnesses,  that  is  to  say, 


Names  of  Witnesses. 


For  travelling  Charges  and 
for  Expences  at  the  As- 


sizes. 


The  court  refused  to  stay  judgment  and  execution  on 

a  summary  application,  because  the  plaintiffs  after  ver- 

*tet  became  alien  enemies.  Fanbryner  v.  Wilson,  9 East, 
321. 

Ff 
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VERDICT. 

A  verdict,  vers  dictum,  is  either  privy  or  public.  A 
privy  verdict,  is  when  the  judge  hath  left  or  adjourn- 
ed the  court;  and  the  jury  being  agreed,  in  order  to  be 
delivered  from  their  confinement,  obtain  leave  to  give 
their  verdict  privily  to  the  judge  out  of  court ;  which  is 
of  no  force  unless  afterwards  affirmed  by  a  public  ver- 
dict given  openly  in  court,  wherein  the  jury  may,  if  they 
Public  verdict  please,  vary  from  their  verdict.  But  the  only  effectual  axw 

legal  verdict  is  the  public  verdict,  in  which  they  openly 
declare  to  have  found  the  issue  for  the  plaintiff,  or  for  the 
defendant;  and  if  for  the  plaintiff,  they  assess  the  dama- 
ges also  sustained  by  the  plaintiff  in  consequence  of  the 
injury  upon  which  the  action  is  brought.  In  case  .the.  judge 
hath  adjourned  to  his  own  lodgings,  and  there  receive  the 
verdict,  it  is  a  public  verdict.     Co.  LitL  227. 

^K^*1  ver"  Sometimes  if  there  arises  in  the  case  any  difficult  mat- 
ter of  law,  the  jury,  for  the  sake  of  better  information, 
and  to  avoid  the  danger  of  having  tbeir  verdict  attainted, 
will  find  a  special  verdict,  which  is  grounded  on  the  slat 
W.2.  13  Ed.  1.  c.  SO.  8.  2.  whereby  it  is  ordained,  thai 
the  justices  assigned  to  take  assizes,  shall  not  compel  the 
jurors  to  say  precisely,  whether  It  be  disseisin  or  not,  so 
that  they  do  shew  the  truth  of  the  deed,  and  require  aid 
of  the  justices.  But  if  they  of  their  own  head  will  say, 
that  it  is  disseisin,  their  verdict  shall  be  admitted,  at  tbeir 
own  peril,  and  herein  they  state  the  naked  facts  as  they 
find  them  to  be  proved,  and  pray  the  advice  of  the  court 
thereon,  concluding  conditionally, "  that  if  upon  thewhok 
"  matter  the  court  shall  be  of  opinion  that  the  plarntif 
"  had  cause  of  action,  they  then  find  for  the  plaintiff;  $ 
"  otherwise,  then  for  the  defendant" 

iEte*1  verla  By  ruIe'  M' ] 6*4, ***• 20#  In findinS of  sPecial  verdWl 
to  subscribe  where  the  points  are  single,  and  not  complicated,  and  no 
the  point*.       special  conclusion,  the  counsel  (if  required)  do  subscribe 

the  points  in  question,  and  agree  to  amend  the  omissions 
or  mistakes  in  the  mesne  conveyance,  according  to  the 
truth,  to  bring  the  point  in  question  to  judgment. 

Deed*  to  be         That  unnecessary  finding  of  deeds  in  hcec  verba,  where 

found  accord*    .,  ..  .      J  .  *,«  ,.  ,      r..^ 

ingtothe  sub-  ™e  question  rests  not  upon  them,  but  are  only  denvatiou 
stance.  of  title,  to  be  spared,  and  found  shortly  according  to  the 

substance  they  bear  in  reference  to  the  deed,  as  feoffment, 

lease,  grant,  &c.    Ibid. 
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Where  there  is  a  special  verdict  or  case  at  the  sittings,  Sj?0*81  velv 
it  should  be  dictated  by  the  court,  and  signed  by  the  how  settled 
counsel,  before  the  jury  is  discharged.  If  in  settling  it,  any  and  to  be  set 
.&  difference  arises  about  a  fact,  the  opinion  of  the  jury  is  down. 
)( u  taken,  and  the  fact  is  stated  accordingly.  They  must  now 
o^j  be  set  down  in  the  paper  for  argument  within  four  days, 
|Rs  and  argued  in  course  as  they  stand  ;  they  cannot  be  put 
li:  off  but  upon  motion  made  a  day  or  two  before,  for  rea- 
pji  sons  appearing  by  affidavit  (if  necessary),  and  upon 
Wi:  motion  made  a  day  or  two  before.     1  Burr,  in  preface, 
foa  P-  6- 

krt     The  jury  must  find  facts,  and  not  evidence  of  facts.  The  Facts. 
[orr  court  can  intend  nothing  but  what  is  found  in  a  special 
ilk-  verdict.     1  Wils.  66.    Hob.  262.    2  Stra.  1 186.  (a) 

'^     If  there  be  a  special  verdict  found,  the  plaintiff's  at-  How  to  pro* 
\^  torney  generally  gets  the  same  drawn  and  settled  by  his  cee(^ 
counsel,  who  signs  the  draft,  then  delivers  it  over  to  the 
opposite  attorney,  who  gets  bis  counsel  to  sign  it;  when 
fc  both  have  signed,  it  is  then  left  with  the. clerk  of  the  . 
ci"  nisi  priuSy  in  a  town  cause;  or  with  his  associate,  in  a 

country  cause,  who  makes  copies  for  each  party;  the  whole  Tjle  ^^ 
proceedings  are  then  entered  in  form  on  tke  roll,  docket*  fe  moved  for 
&  ed,  and  filed  of  record  ;  after  this  move  for  a  concilium,  in  the  tame 
*>  take  concilium  paper  to  the  clerk  of  the  rules,  who  draws  manner  as  on 
up  the  rule  for  counsel  to  be  heard;  pay  6s.  6d.  take  same  "W^ 
again  to  the  clerk  of  the  papers,  he  will  enter  the  cause 
upon  producing  the  rule,  pay  Is.  serve  same  on  the  attor- 

£'  ney  for  the  defendant 

»%. 

•$       Copies  of  the  whole  record  and  special  verdict  are  to  To  be  deliver* 
,  j   be  made  for  the  judges,  the  plaintiff's  attorney  to  deliver  ?*  to  ^f 
,    two  to  the  chief  justice  and  senior  judge,  the  defendant's  ^Sf*  m 
attorney  to  .the  two. other  judges,  before  argument  (6) 
Also  counsel  must  havetheir  briefs,  with  a  copy  of  the 
whole  record  and  special  verdict     Rule,  E.  2  Jac.  2. 

Be  the  verdict  in  whose  favour  it  may,  the  rule  of  court  of  taxing 
.    is  drawn  up  and  costs  taxed  immediately,  without  a  rule  costs. 


rf|3 


fL*1 


(a)  Where  it  concludes  generally,  the  whole  case  must 
appear  on  record.    2  T.  R.  666.     Hex  v.  Calder  Navig. 

(b)  The  rule  of  Trin.  40  Geo.  3.  is  to  be  attended  to  as 
to  the  delivery  of  the  books  to  the  judges.  See  title  Dq« 
murrer, 

Ff8 
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SPECIAL  CASE. 


If  counsel  do 
not  agree  in 
statement  of 
facts. 

When  special 
verdicts  are 
to  be  set 
down* 


being  given'  for  judgment,  there  being  a  special  rule  for 
the  posted  to  be  delivered  to  the  successful  party,  and 
execution  may  issue  thereon.  But  the  other  party  may 
have  a  rule  to  be  present  at  the  taxing  of  costs,  as  in  other 
cases. 

If  the  counsel  cannot  agree  in  the  statement  of  tk 
facts,  application  may  be  made  to  the  judge  to  state  then 
according  to  his  minutes,  by  summons. 

Special  verdicts  are  to  be  set  down  to  be  argued  within 
the  first  four  days  of  the  term,  otherwise  it  must  be  men* 
tioned  specially  to  the  court,  on  the  motion  for  a  conci- 
lium.   See  1  burr,  in  pref.  6. 


M      ,  ,  SPECIAL   CASK. 

Special  ctfm 

*60'  Awothbr  method  of  finding  a  species  of  special  ver- 

dict, is  when  the  jury  find  the  verdict  generally  forth 
plaintiff,  but  subject  nevertheless  to  the  opinion  of  flit 
gourt  above,  on  a  special  case  stated  by  the  counsel  o» 
both  sides  with  regard  to  a  matter  of  law ;  which  hasthii 
advantage  ovef  a  special  verdict,  that  it  is  attended  with 
much  lessexpence,  and  obtains  a  much  speedier  decision; 
the  postea  being  stayed  in  the  hands  of  the  officer  of  nkt 
prius,  till  the  question  is  determined,  and  the  verdict  p 
then  entered  for  the  plaintiff  or  defendant  as  the  case  may 
happen.  But  as  nothing  appears  upon  the  record  but  the 
general  verdict,  the  parties  are  precluded  hereby  from  At 
benefit  of  a  writ  of  error,  if  dissatisfied  with  the  judgment 

of  the  court  upon  the  point  of  law.  (a) 

• 

How  to  pto*  I'  *  special  case  is  made,  it  is  settled  by  the  two  tovaad 
and  signed,  give  same  to  the  honourable  Charles  Lam* 
tb6  clerk  of  the  nUi  priu*,  if  a  town  cause  (country 
cause  to  the  associate,)  who'  will  make  copies  for  eact 

S party,  move  for  a  concilium  by  counsel,  pay  for  rule 6s. 64 
et  the  rule  from  the  clerk  of  the  rules,  then  set  the  causa 
own  with  the  clerk  of  the  papers,  and  proceed  the  same 
as  on  a  special  verdict;  copies  for  the  judges  are  also  to 
be  delivered  in  the  same  manner  as  on  demurrers. 


(4)  In  aogaiBg  a  special  oast,  the  counsel  are  not  per- 
mitted to  go  out  of  it,  aad  the  court  must  judge  upas  it 
as  stated.    I  Burr.  617. 
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Ordered,  that  all  special  cases  to  be  set  down  by  the  l^m  special 
clerk  of  the  papers  to  be  argued,  shall  be  entered  within  ^l?1**0** 
the  first  four  days  of  the  next  term  after  the  trial,  at  w* 

which  such  special  cases  shall  have  been  reserved.  And 
further  that  such  special  cases  shall  never  be  set  down 
for  argument,  on  any  of  the  four  last  days  of  the  term.  R. 
M.  38  Geo.  3. 

If  the  case  be  insufficient,  and  a  new  trial  granted,  the  Costs, 
court  will  not  give  costs  of  the  first  trial.    S  Term  hep. 
607.  Hankey  v.  Smith.  But  if  defendant  after  the  second  If  cognovit 
trial  awarded,  give  a  cognovit  previously,  he  is  liable  to 
the  costs  of  the  former  trial.  6  Term  Rep.  144.   Booth  v. 
Atheston. 

In  a  case  for  the  opinion  of  the  court,  the  facts  proved  What  it  ought 
at  the  trial  ought  to  be  stated,  and  not  the  evidence  ofthe  to  state, 
feet  only:  thus  in  trespass  on  a  copyhold,  it  is  not  enough 
to  state  that  the  admission  of  plaintiff  was  proved,  but 
must  state  that  plaintiff  had  title  or  possession.     2  Wilt. 
163.    Palmer  v.  Johnson. 

The  court  will  judge  only  on  th#  case  as  stated ;  it  mis- 
stated, you  may  apply  to  amend  it.  1  Burr.  617.  Doe 
t.  Lewis.  If  the  case  be  so  defective  that  the  court  are  not  .1 

able  to  give  judgment,  they  will  grant  a  new  trial.  1  Sir. 
800.  3  Term  Rep.  507. 

This  court  will  not  take  cognizance  of  a  special  case 
reserved  upon  the  trial  of  an  indictment  at  the  sessions. 
18  East,  75. 

But  it  has  been  usual  to  reserve  special  cases  upon 
convictions  and  for  penalties  on  an  appeal  at  the  sessions, 
as  well  as  in  cases  of  settlement,  and  the  court  will  take 
cognizance  of  them  where  accompanying  the  proceedings 
removed  by  certiorari  into  this  court.  Rex  v.  JUen, 
l*£arf,333. 


ARRESTING  THE  JUDGMENT. 

Arrests  of  judgment  arise  from   intrinsic  causes,  ap- 
pearing upon  the  face  of  the  record ;  for  a  judgment 
can  never  be  arrested  but  for  that  which  appears  on  the 
face  of  the  record  itself.     Lord  Ray.  282.  4  Burr.  8287. 
After  judgment  on  demurrer,  there  can  be  no  motion  in  After  jtuk- 
arrest  of  judgment,  for  any,  exception  that  might  have  ment OT  »• 
been  taken  on  arguing  the  demurrer ;  the  reason  is  that  murrer- 
the  matter  of  law,  having  been  already  settled,  the  court 
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ARRESTING    THE  JUDGMENT. 


No  motion 
without  roll 
or  posteabe 
in  court 


When  it  may 
be  moved* 


After  convic- 
tion. 


Distringas. 


May  be  made 
before  judg- 
ment signed. 

Costs. 


Not  to  be 
made  till  de- 
murrer de- 
termined. 

Without  no- 


will  not  afterwards  suffer  any  one  to  tell  them,  that  th<? 
judgment  they  gave  on  mature  deliberation,  is  wrong; 
but  it  is  otherwise  after  judgment  by  default.  Edwards 
v.  Blunt,  1  Str.  425. 

It  is  said  no  counsel  ought  to  move  any  thing  in  arrest 
of  judgment,  except  the  roll  wherein  the  judgment  is  en- 
tered, or  the  posted  be  in  court.  2  I. ill.  PracL  Beg.  120, 
1  Salk.  78.  Mod.  Cos.  24.  But  it  seems  that  this  is  not 
the  practice,  the  rule  is  made  generally,  "  to  shew  cause 
"  why  the  judgment  should  not  be  arrested."  Nor  is  there 
occasion  to  produce  the  inquisition,  on  an  inquiry,  on  the 
motion. 

The  rule  expired  on  Monday,  and  the  court  held  that 
defendant  had  till  next  day,  Tuesday,  to  move,  Sunday 
being  no  day.  And  the  practice  is  the  same  on  the  crown 
side.    4  Burr.  2130.  in  memorandums. 

With,  respect  to  this  motion  on  the  cri  minal  side,  see 
Rex  v.  Holt,  5  Term  Bep.  445.  and  jfer  v.  FrankUn> 
stated  in  455,  which  cases  contradict  each  other,  the 
former  stating  it  may  be  moved  at  any  time  before  judg- 
ment pronounced,  the  other  within  the  four  days. 

If  the  inquisition  or  distringas  be  returnable  the  last 
day  of  the  term,  the  motion  must  be  made  on  that 
day.  Lill.  Pract.  Beg.  120.  Note  onRule,£a*£.  5  Geo* 
2-  Beg.  3. 

It  is  now  determined,  that  this  motion  in  actions  may  be 
made  at  any  time  before  the  judgment  is  signed.  Dougl. 
Bep.146.  Taylor  v.  Whitehead,  and  after  motion  for  anew 
trial  is  discharged,  (a)  Ibid.  1  Burr.  334.;  and  if  the  judg- 
ment be  arrested,  each  party  pays  his  own  costs*  Cowp. 
Rep.  407. 

A  motion  in  arrest  of  judgment  cannot  be  made  till 
demurrer  determined,  though  there  be  a  verdict  on  the 
issues.     Andr.  282. 

This  motion  is  made  without  notice  to  the  opposite 
party,  and  it  is  a  rule  to  shew  cause ;  fee  not  less  than  a 
guinea  to  counsel. 


(a)  In  such  case,  it  is  usual  for  counsel,  upon  obtain- 
ing a  rule  for  a  new  trial,  to  pray  leave  of  the  court,  if 
that  rule  be  discharged,  to  follow  it  by  a  motion  in 
arrest  of  judgment,  otherwise  he  may  not  have  an  oppor- 
tunity to  move  in  arrest  of  judgment  in  time. 


ARRESTING  THE   JUDGMENT.  43i 

The  plaintiff,  on  an  issue  tendered  by  the  defendant,  «  Str.  117. 
joined  the  issue  thus  :  "  and  the  aforesaid  defendant  ™g 37* 
"  doth  the  like?  the  judgment  was  established,    though   . 
objected  to.    4  Burr.  1793.     Harvey  v.  Peake. 

Judgment  shall  not  be  stayed  after  verdict  by  reason  Mistake  in 
of  mistaking  the  names  of  the  plaintiff  and   defendant,  names. 
Mat  16  &  17  Car.  2.  c.  8.  1  Black.  40. 

If  defendant's    name  be  put  in  two  counts,    instead  of  If  defendant's 
plaintiffs,  court  will  not  arrest  the  judgment.  3  Wile.  43.  ?ame  j"*1**1 
Richards  v.  Symonds,  Com.  557.  Jaffit 

The  court  after  verdict  will  do  every  thing  they  can  ^ba  verdict 
to  help  the  declaration,  2  Burr.  899,  1  Salt.  29  ;  and 
will  suppose  every  thing  proved  at  the  trial  which  was 
necessary,  unless  the  contrary  appear  on  the  record. 
1  Wits.  255.  Bull  v.  Steward.  But  not  after  judg- 
ment by  default.    2  Burr.  899.     Collins  v.  Gibbs. 

After  verdict,  a  man  may  allege  any  thing  in  the 
record,  in  arrest  of  judgment,  which  may  be  assigned 
for  error  after  judgment.  2  Roll.  Abr.  716.  And 
judgment  after  verdict,  -shall  not  be  arrested  for  an  ob- 
jection that  would  have  been  good  on  demurrer.  3  Burr. 
1785.     Weston  v.  Chapman,  Str.  425. 

A  verdict  will  aid  a  title  defectively  set  out,  but  not  Verdict  will 
a  defective  title.  2  Str.  1011,  1023.  1  Burr.  301.  2  Burr.<  *d  title.  * 
1159.    4  Term  Rep.  472.     Fide  also  Dougl.  679.  683. 

If  the  rule  be  discharged,  then  plaintiff's  attorney  J^5^^ 
draws  up  the  rule,  and  may  proceed  to  tax  his  costs  in  cdar8*t 
the  usual  way  on  the  postea,  or  inquisition. 

If  judgment     be  arrested,   the  defendant's  attorney  If  arrested, 
draws  up  the  rule,  and  serves  copy.     Cowp.  407. 

If  the  defendant  does  not  move  in  time,  he  still  may 
bring  his  writ  of  error. 

It  is  a  rule  that  the  defendant  cannot  move  in  arrest  of 
judgment,  for  any  thing  that  he  might  have  pleaded  in 
abatement.    2  Black.  Rep.  1120. 

If  there  be  a[mis-joinder  of  counts,  and  a  verdict  for  the  not  ^cwiaa 
plaintiff  on  the  counts  well  joined,  and  for  the  defen-  for  arresting 
dant  on  the  others,  the  misjoinder  is  not  a  cause  for  the  judgment, 
arresting  the  judgment.      Rightly  v.  Birchf   2  Maule 
and  Selw.  533. 
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MEW  TRIAL. 


Venire  de 
novo  when 
may  be  grant 
ed. 


How  motions 
for  new  trials 
were  intro- 
duced. 


Ven.  fee  de 
noro. 


When  anew 
trial  cannot 
be  moved. 


As  to  a  gene- 
ral verdict 


NEW    TRIAL. 

New  trials  were  granted  before  1655.  Sty.  462.  466.(a) 
A    venire  de  novo     is  the    ancient   proceeding   of  the 
common  law,  a  new  trial  is  only  a  new  invention:   the 
first  is  as  ancient  as  the  law,  when  attaints  were  in  use ; 
but  motions  for  new  trials  were  introduced  in  this  man- 
ner ;  the  judgment  in  attaint  was  very  severe,  and   the 
punishment  excessively  hard,  and  therefore  to  avoid  that 
severity,  it  was  thought   better  to  proceed   in  a  milder 
way,  and  so  motions  for  new  trials   were  introduced ; 
they  likewise  differ  in  this  respect,     that  new  trials  are 
generally  granted  where  a  general  verdict  is   found ;  a 
Venire  facias  de  novo  upon  a  special  verdict;  but  the 
most  material  difference  between  them  is  this,    that  a 
venire  facias  de  novo  must  be  granted   upon   matter 
appearing  upon  the   record,    but  a  new  trial   may  be 
granted  upon  things  out  of  it,  if  the  record  be  never  » 
right.     If  the  verdict  appear  contrary  to  the  evidence 
given,  or  the  judge  has  given  wrong  directions,  a  new 
trial  will  be  granted ;  but  it  is  otherwise  as  to  a  venire 
facias  de  novo9  which  can  only  be  granted  in  these  two 
cases:  1st,  If  it  appear  upon  the   face  of  the  verdict, 
that  the  verdict  is  so  imperfect,  that  no  judgment  can  be 
given  upon  it.      2d,   Where  it  appears  that  the   jury 
ought  to  have  found  other  facts  differently ;  and  it  cannot 
be  granted  in  any  other  case.     Ld.  C.  J.  Willes.      Ley- 
bourn  r.  Lewis,   1  Wils.  55.     It  is  a  general  rule,  that 
the  party  shall  not  move  for  a  new  trial,  after  he  has 
moved  in  arrest   of  judgment.     1   Burr.  334.     2  Salk. 

647. 

« 

A  general  verdict  can  only  be  set  right  by  a  new  trial, 
1  Burr.  393.  Most  general  verdicts  include  legal  con- 
sequences as  well  as  propositions  of  fact:  in  drawing 
these  consequences,  the  jury  may  mistake  and  infer 
directly  contrary  to  law :  the  parties  may  be  surprised 
by  a  case  falsely  made  at  the  trial,  which  they  had  no 
reason  to  expect,  and  therefore  could  not  come  prepared 
to  answer.  *  It  is  absolutely  necessary  to  justice,  that 
there  should,  upon  many  occasions,  be  opportunities  of 


(a)  In  a  civil  case    granted  in  the  time  of  Ed.  3- 
6  Term  Rep.  623,  3. 
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reconsidering  the  canse,  by  a  new  trial :  and  it  is  done  in 
a  way  very  favourable  to  the  parties  for  whom  the  wrong  Costs,  (a) 
verdict  is  given ;  it  is  upon  payment  of  costs:  whereas  in 
other  cases  where  a  wrong  judgment  is  reversed,  costs  are 
paid  as  if  the  right  judgment  had  .been  given  in  the  first 
instance.  Lord  Mansfield,  Bright  v.  Eynon,  1  Burr.  398. 
'I*he  reasons  for  granting  a  new  trial  must  be  collected 
from  the  whole  evidence,  and  from  the  nature  of  the 
case  considered  under  all  its  circumstances.  Of  late 
years,  they  have  been  granted  after  trials  at  bar.  Ibid,  395. 
It  must  depend  upon  the  legal  discretion  of  the  court,  Discretionary, 
guided  by  the  nature  and  circumstances  of  the  particular 
case,  and  directed  with  a  view  to  the  attainment  of  jus- 
tice. Ibid,  397.  Trials  by  jury  in  civil  causes,  could  not 
subsist  now,  without  a  power  somewhere  to  grant  new 
trials.    1  Burr.  390. 

Though  a  motion  for  a  new  trial  is  an  application  to  The  discretio* 
the  discretion  of  the  court,  it  must  be  remembered,  that  j*f  jj*5  c0"1* 
the  discretion  to  be  exercised  on  such  an  occasion,  is  not  one> 
a  wild  but  a  sound  discretion,  and  to  be  confined  within 
those  limits  which  an  honest  man,  competent  to  discharge 
the   duties  of  his  office,  ought  to  confine  himself.     And 
that  discretion  will  be  best  exercised  by    not  deviating 
from  the  rules  laid  down  by  our  predecessors ;  for  the 
practice  of  the  court  forms  the  law  of  the  court.     Lord 
Kent/on,   Wilson  v.  Rastall,  4  Term  Rep.  7o7. 

Where  parties  have  agreed  to   abide  by  the   verdict  Many  action* 
in  one  action,  (where  several  are  depending,)  it  means  to  ab*k  the 
such  a  verdict  as  the  court  thinks  ought  to  stand  as  a  event  rf  one' 
fiuai  determination,  and  this  therefore,  does  not  prevent 
a  motion  for  a  new  trial.  Hodgson  v.  Richardson,  3  Burr. 
1477. 

It  may  be  had  in  an  information  on  a  quo  warranto.  °°  aquowar* 
Rex  v.  Francis,  *  Term  Rep.  284.  rant  J- 

So  after  a  nonsuit,  if  improperly   directed.     4  Burr.  Nonsuit 
J  986.     Sadler  v.  Evans,  5  Burr.  2612.     Rich  v.  Skate. 

If  a  nonsuit  be  set  aside  upon  payment  of  costs,  such  if  a  nonsuit 

be  set  aside  on 

' payment  of 

"  costs,  such 

(a)  As  to  the  costs  after  a  venire  de  novo,  awarded  upon  paid  before  the 
an  imperfect  special  verdict,  and  new  trial  granted,  see  next  trial, 
Bird  v.  AppUtvn,  1  East,  111.     If  there  be  a  third  trial 
the  party  succeeding  is  only  entitled  to  the  costs  of  that 
trial.  Ibid,  114.  See  8  Term  Rep.  619.  Austen  v.  Gibbe. 
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payment  must  be  made,  before  the  plaintiff  can  proceed 
again  to  the  trial,  being  a  condition  precedent;  and  if 
the  plaintiff  go  to  trial  and  leave  the  costs  unpaid,  although 
he  obtains  a  verdict,  it  will  be  set  aside  with  coits. 
Nicholas  v.  Bozen,  13  East,  185. 

New  trial,  A  new  trial  is  retrying  the  cause  before  another  jury; 

wl^at.  but  with  as  little  prejudice  to  either  party,  as  if  it  had 

never  been  heard  before.  No  advantage  is  taken  in  the 
former  verdict  on  the  one  side,  or  the  rule  of  court  for 
awarding  such  second  trial  on  the  other ;  and  the  subse- 
quent verdict,  though  contrary  to  the  first,  imports  no 
title  of  blame  upon  the  former  jury,  who  had  they  pos- 
sessed the  same  lights  and  advantages,  would  probably 
have  altered  their  own  opinion.  Nothing  is  now  tried  but 

Sufficient        the  real  merits  of  the  case.     A  sufficient  ground  must, 

f~lakL  before  however>  be  ,aid  before  the  court,  to  satisfy  them,  that  it 
court.  is  necessary  to  justice,  that  the  cause  should  be  further 

considered,  nor  do  the  courts  lend  too  easy  an  ear  to  every 
application  for  a  review  of  the  former  verdict.  They 
must  be  satisfied  that  there  are  strong  probable  grounds 
to  suppose  that  the  merits  have  not  been  fairly  and  fully 
discussed,  and  that  the  decision  is  not  agreeable  to  the 
justice  and  truth  of  the  case. 

In  criminal  If  the  defendant  do  not  move  for  a  new  trial  in  a  en- 

cases when  minal  case  within  the  four  days,  he  cannot  be  heard  at 
moved  for.  a|j  on  ^e  subject  of  Anew  trial;  all  that  he  can  do  is,  to 
move  in  arrest  of  judgment,  which  may  be  done  at  any 
time  before  judgment  is  pronounced,  or  address  himself 
to  the  court  in  mitigation  of  the  punishnent ;  and  if,  io 
the  course  of  that  address,  it  incidentally  appear  that 
justice  has  not  been  done,  the  court  will  interpose  of 
themselves.    Rex  v.  Holt,  5  Term  Rep.  445. 

If  judge  dies.        And  it  seems  if  a  judge  dies  between  the  circuit  and 

the  following  term,  motions  for  new  trials  are  to  be  made 
upon  affidavit.     Ibid.  439.     Lord  Kenyon- 

In  assault  and  jn  assault  and  battery,  the  evidence  was,  that  plaintiff, 
tterJ»  wjj0  was  a  servant  to  the  defendant,  after  having  received 

a  slight  blow  from  his  master  for  impertinent  behaviour, 
violently  beat  him. — Verdict  401.  The  court  granted  a 
new  trial  as  being  excessive.  Jones  v.  Sparrow,  5  Term 
Rep.  257. 

For  want  of        rjfhe  want  of  due  notice  of  trial,  unless  the  defendant 
due  notice,      makes  a  defence,  is  a  good  ground   for  a  new  trial ;   but 

contrary  if  he  appears  and  defends.     Thermolin  v.  €bfc» 

2  Salk.  646. 
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It  is  not  sufficient  that  the  cause  is  of  value  or  import-  As  to  value, 
itace,  but  it  must  involve  ink  a  doubt  The  suitors  fre- 
queutly  derive  great  benefit  from  having  their  causes 
thoroughly  investigated  on  such  motions ;  for  it  often 
happens  by  some  accident,  that  complete  justice  is  not 
done  at  nisi  prius.     Per  Grose,  J.   2  Term  Rep.  120. 

It  may  be  granted  a  second  time,  if  the  reasons  for  When  5t  may 
granting  it  be  sufficient.  4  Burr.  2108.  Goodwin  v.  Gib-  J^jStou* 
bons. 

So  a  third  trial  if  verdict  be  against  law.  1  Term  Rep.  When  a  third 
167.  So  if  against  evidence.  Wilson  v.  Brqugh,  E.MGeo.  tone' 
3.  Salk.  50. 

So  in  ejectment  and  after  a  trial  at  bar.     4  Burr.  2224.  So  in  eject- 
or. 1 105.     Smith  v.  Parlchurst.  ■""*  *n<* after 

trial  at  bar. 

So  if  a  jury  toss  up  for  the  verdict,  and  that  can  be  made  if  jury  tow 
•appear  by  a  third  person  seeing  them.     1  Term  Rep.  11.  up, 
Str.  642.  see  2  Black.  1293. 

So  if  an  under-sheriff  be  attorney  in  the  cause,  and  Under-aherifE 
return  the  panel  of  the  jurors.  Cowp.  1 12.  Raylis  v.  Lucas. 

If  a  verdict  arise  from  a  slip  or    inadvertence,  as  the  If  verdict  be 
want  of  producing  the  office  copy  of  a  judgment,  and  from  a  afip  or 
where  the  plaintiff  has  no  merits,  such  recovery  is  ma-  inadvertence, 
nifestly  contrary   to  reason  and  justice,  and  new  trial 
granted.     Martin  v.  Podger,  et  al.  5  Burr.  2681. 

If  a  witness  be  concealed  in  plaintiff's  bouse,  to  avoid  If  witness  be 
being  served  with   a  subpsena,    though    plaintiff  has  a  «*H5eaJ*d. 
verdict,  court  will  grant  a  new  trial.  Monlpesson  v.  Ran- 
dall, Bull.  N.  P.  328. 

In  Bucket  v.    Wood,  Lord  Mansfield  said,  that  there  Caart  **** 
was  no  doubt,  but  that  the  court  had  the  power  of  taking  J*£?  £ 
the  opinion  of  a  second  jury,  in  any  case  where  the  da-  Where  exces- 
mages  were  excessive;  but  these  questions  depended  on  sive  damages, 
their  own  circumstances,  on  which  the  court  would  ex- 
ercise their  own  discretion.  2  Term  Rep.  277.  See  2  Wits. 
405.  4  WUb.  62. 

In  an  action  for  diverting  a  watercourse,  and  30001.  For  excesshre 
damages,    court  granted   a  new  trial,  being  excessive,  damages. 
7  Term  Rep.  529.     Pleydell  v.  Lord  Dorchester. 

But  the  former  verdict  was  ordered  to  stand  as  security  Former  ver- 
in  the  mean  time,  for  the  damages  which  might  be  given ;  diet  to  stand 
and  the  court  said,  "  it  was  fit  to  be  enforced,  not  only  M  a  J**1"^ 
"  upon  this,  but  on  all  future  occasions  of  this  kind."  See  !?i™i2r 
Sty.  Rep.  466.  Wood  v.  Gunston,  M.  1655.  It  seems  ced  ^^ 
to  be  the  ancient  rule. 
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After  error 
brought. 


All  the  de- 
fendants must 
be  present 
when  moved 
for, 


See  \  B.  &  P.  149.  a.  where  a  new  trial  was  graated 
after  error  brought  on  the  first  day  of  the  term,  and  held 
to  be  no  objection,  as  a  pqint  of  importance  was  depend- 
ing* which  would  have  been  shut  out  in  the  court  of  errorf. 
Hammet  et  al.  v.  Hea,  Bar.  C.  P. 

The  presence  o,f  all  the  defendants  convicted  of  an  in- 
dictment for  a  conspiracy  is  necessary,  in  order  to  move 
for  a  new  trial  on  behalf  of  any  of  them.  Rex  v.  Askew 
and  others,  3  Maule  and  Selw.  9. 

The  bare  circumstance  of  a  witness  being  discovered  to 
be  incompetent  after  the  trial,  is  not  sufficient  ground  for 
a  new  trial.     1  T.  R.  719. 


Three  issues 
and  two 
ibund. 


When  not  granted. 

Felony.  In  case  of  felony  no  new  trial  can  be  granted.  6  Term 

Rep.  638.  But  for  a  misdemeanor  it  may,  ib.  6  Term  Rep* 
619. 

If  out  of  three  issues,  two  are  found  against  evidence, 
yet  if  the  material  issue  be  agreeable  to  evidence,  no  new 
trial.  Dexter  v.  Barrowby,  Bull.  326.  Vide  Res  v. 
Pool,  ib. 

If  against  evi-      So  if  a  verdict  is  against  evidence,  yet  if  the  action 

dence,  and  ac-  was  frivolous  and  vexatious,  and  the  real  damage  small. 

tion  frivolous,  J  Burr.  1 1.     Mackrow  v.  Hull. 

will  not  grant 

it.  Nor  for  excessive  damages,  when  they  depend  on  cir- 

When  not  for  cumstances  solely  under  the  cognizance  of  the  jury,  and 

excessive 

ddrnages. 

Nice  or  for- 
mal objec- 
tions. 


fit  for  their  decision ;  as  for  crim.  con.  1  Burr.  699. 
Wilford  v.  Berkeley,  4  Term  Rep.  657.  Duberley  v« 
Gunning. 

Nor  on  nice  or  formal  objections,  which  do  not  go  to 
the  real  merits. 


No  instances 
of  new  trial 


There  has  been  no  instance  of  this  court's  granting  a 
new  trial  on  an  allegation  that  some  of  the  witnesses  exa- 
on-account  of  mined  were  interested.  There  never  yet  has  been  a  case 
witnesses  be-  jn  whicb  the  party  has  been  permitted  after  trial  tp  avail 
ing  interested;  himself  of  any  objection,  which  was  not  made  at  the  time 

of  the  examination.  Where  it  appears  that  one  or  more 
material  witnesses  who  were  examined  on  a  trial  were  in- 
terested, it  may  afterwards  weigh  with  the  conrt  as  a  cir- 
cumstance for  granting  a  new  trial,  provided  the  merits 
of  the  case  are  doubtful;  but  as  a  substantive  objection, 
it  ought  not  to  be  allowed.  Per  Buller,  J.  T\tmer  r. 
Pearte,  1  Term  Rep.  720. 


untastbe 
merits  are 
doubtful, 
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New  trials  are  never  granted  where  it  appears  that  the  No  new  tiki 
party  might  have  produced  and  given  material  evidence  where  itap- 
at  the  trial,  if  it  had  not  been  his  own  default,  because  it  P^^iJJf 
would  tend  to  introduce  perjury,  and  there  would  never  !^n  ^Je 
be  an  end  of  causes,  if  once  a  door  was  opened  to  this,  dence  on  the 
Cooke  v.  Berry,  I  Wils.  98.  1  Term  Rep.  84.  Gist  v.  Ma-  former  one. 
son,  Salt.  697.  Sir.  691.  2  Term  Rep.  US. 

No  new  trial  shall  be,   where  there  was  evidence  on  Evidence  on 
both  sides,  though  a  verdict  be  against  the  judge's  opi-  l***1  rides* 
Dion  who  tried  the  cause.     Anon.   1  Wils.  22. 

Nor  where  the  scales  of  evidence  hang  nearly  equal. 
Str.  1442.   Ashley  v.  Ashley. 

Nor  upon  the  affidavits  of  jurymen ;  because  it  would  JwJeiu 
be  of  very  dangerous  tendency.      Wils.  830.  Rex  v.  Sim-     ^urJm 
wons. 

Where  there  is  a  bill  of  exceptions,  a  new  trial  shall  Bin  of  excep- 
ftot  be  moved  for  on  the  point  of  law  contained  therein. t5ons' 
Fabrigas  v.  Mostyn,  2  Black.  929. 

Court  will  not  admit  affidavits  to  explain  evidence,  to  Affidavits  to 

found  the  motion.     1  Wils.  257.     Hanson  v;  Parker.        explain,  not 

admitted. 
Where  a  new  trial  is  moved  for  on  the  ground  of  a  Misdirection 
misdirection  in  point  of  law,  if  the  court  see  that  justice  0f  point  of 
has  been  done  between  the  parties,  they  will  not  set  aside  law. 
the  verdict,  nor  enter  into  a  discusion  of  the  question. 
Edmondson  v.  Mackell,  2  Term  Rep.  4. 

But  where  there  is  any  ground  of  objection  to  the  law  If  judge  be 
delivered  by  the  judge,  on  which  the  verdict  has  proceed-  J1011?  m  his 
ed,  if  such  objection  be  well  founded,  it  is  immaterialwhat  directum. 
the  nature  of  the  cause  is.     The  application  for  a  new 
trial  is  a  direct  appeal  to  the  justice  and  laws  of  the  coun- 
try, and  cannot  be  tried  and  disposed  of  by  any  other 
rale.    6  Term  Rep.  19.    Calcrqft  v.  Gibb. 

The  son  of  a  juryman  summoned  and  returned,  answer-  If  a  jury- 
ed  to  his  father's  name,  when  called  on  the  panel,  and  man'8  ?°nJ* 
served  as  one  of  the  jury  on  the  trial  of  a  cause,  is  not  of  BJ°™  jPJj^ 
itself  a  sufficient  ground  for  setting  aside  the  verdict,  asD0Dewtrja|/ 
for  a  mis-trial.     12  East,  229.     Not  even  in  the  case  of 
a  trial  for  a  capital  felony.     Ibid.  231.    Hill  v.  Yates. 

It  is  only  a  matter  of  challenge  where  the  verdict  has  In  penal  sen 
passed  for  the  defendant  in  a  penal  action,  on  the  ground  ^oas  °n J*c 
of  its  being  against  evidence,  the  court  will  not  grant  a  S?uni?i1<l 
new  trial.    Brook  qui  tarn  v.  Middleton*  10  East,  268.      ^SuST^ 

The  court  will  not  grant  a  new  trial  in  penal  actions,  in  penal  ac-  - 
Z  Wils.  59.    Fonereau  v.  Rennet,  1  Wils*  17.  Jervisy.  tions,  no  new 
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trial,  unless,     ffall,  2  Str.  899. ;  unless  ort  account  of  a  mistake  or  mi*. 

&c>  direction  of  a  judge  ;  Wilson  v.  Rastall,  4  Term  Rep* 

753.  If  the  jury  have  formed  an  opinion  upon  the  whole 
case,  no  new  trial  in  a  penal  action  has  been  granted, 
though  the  jury  have  drawn  a  wrong  conclusion;  indict- 
ments  are  excepted.     Lord  Kenyon.  See  2  Str.  1238* 

If  a  witness         It  is  no  ground  that  a  witness  called  to  prove  a  certain 

called  to  prove  fact  was  rejected,  on  a  supposed  ground  of  incompetency, 

i^SectS?  w^en  another  witness  who  was  called  established  the 

same  fact,  which  was  not  disputed  by  the  other  side, and 

the  defence  proceeded  upon  a  collateral  point,  upon  which 

the  verdict  turned.     Edwards  v.  Evans,  3  East,  451. 

If  pending  Where  pending  this  motion,  plaintiff  was  served  with 

motion  an  al-  *  writ  of  error,  court  held  this  to  be  an  admission  of  the 
lowance  of  facts  of.  the  case,  and  refused  to  grant  a  new  trial.  Bennei 
en™  be  v.  Hunt,  T.  15  Geo.  3. 

M     .  The  court  refused  a  new  trial  where  verdict  was  for 

prosecution,     defendant,  in  an  action  for  a  malicious  prosecution.  Cowp. 

Hep.  37.     Norris  v.  Tayler. 

LibeL  So  in  an  action  for  a  libel,  when  no  real  damage  was 

proved.    2  Burr.  665.     Burton  v.  Thompson. 

Illegality  of  a  Nor  will  it  be  granted  to  give  the  defendant  an  oppor- 
polwy.  tunity  of  proving  the  illegality  of  a  policy,  which  was 

not  illegal  on  the  face  of  it ;  for  he  should  have  shewn  it 
on  the  trial.     1  Term  Rep.  84.  Gist  v.  Mason. 

Nor  to  let  the  party  into  a  defence  of  which  he  was  ap- 
prised at  the  first  trial,  Vernon  v.  Hankey,  2  Term  Rep. 
113. 

Nor  suffer  new  evidence  to  be  set  up,  after  they  knew 
what  was  sworn  before.     Str.  691. 

If  defendant  No  new  trial,  if  defendant,  an  auctioneer,  in  an  action 
pays  money  against  him  for  the  deposit,  pays  money  into  court  Bur- 
in* court'       rough  v.  Skinner,  5  Burr.  2639. 

Personal  torts  A  new  trial  will  seldom  be  granted  in  cases  of  personal 
seldom  grant-  torts  for  excessive  damages.  Cowp.  Rep.  230.  It  ought 
*&•  not  to  be  granted  merely  for  the  sake  of  turning  the  party 

round,  but  where  substantial  justice  cannot  otherwise  be 

obtained.     Ibid,  601. 

Inquiry.  A  writ  of  inquiry  may  be  set  aside  for  smallness  of  da- 

mages,  Str.  1259.  or  excessive  damages. 

If  plaintiff  re-  Where  a  jury  have  found  for  plaintiff  upon  apresump- 
cover  in  con-  Hon  contrary  to  evidence,  the  court  will  not  grant  a  new 
•a6006-  trial,  if  he  be  entitled  to  recover  in  conscience  and  equity, 

Wilkinson  v.  Payne,  4  Term  Rep.  468, 


NEW    TRIAL.  447 

It  is  a  general  rule,  that  in  a  hard  action,  where  there  I|^actionf011 
is  something  on  which  the  jury  have  raised  *  presumption  theSamtlaw8« 
agreeably  to  the  justice  of  the  case,  the  court  will  not  inter- 
fere bj  granting  a  new  trial,  where  the  objection  does  not 
he  in  point  of  law.  Euller,  J.  If  the  verdict  be  consist* 
ent  with  the  justice,  conscience,  and  equity  of  the  case, 
court  will  not  grant  a  new  trial.  Ibid.  469, 470.  S.  C. 

The  court  refused  to  grant  a  new  trial  after  verdict  for  Not  granted 
defendant  upon  not  guilty  to  an  indictment  for  a  nuisance  onmdictmenu 
to  a  highway.     And  Lord  Ellenborough  observed,  that  mea^or# 
the  general  rule  is  that  we  do  not  grant  a  new  trial  upon 
an  indictment  for  a  misdemeanor  where  a  verdict  has 
passed  for  the  defendant  upon  the  merits.     This  is,  to  be 
sure,  in  the  nature  of  a  remedy  for  a  civil  right,  yet  is  in 
form  a  criminal  proceeding,  and  may  subject  the  defend- 
ant to  be  punished  criminally.     Rex  on  the  prosecution 
o/N.  P. .  Wyndham  v.  Mann,   4  Maule  and  Selw.  837. 

When  and  how  to  move. 

All  new  trials  (in  causes  tried  in  vacation,)  by  the  prac-  They  ar»  to 
tice  of  this  court,  must  be  moved  for  within  four  days  in  he  moved  for 
the  beginning  of  the  term,  including  the  first  day.  If  term  ^^  four, 
begins  the  21st  of  April,  must  be  moved  for  the  24th.     y8' 
Birt  v.  Barlow,  Doug.  Rep.  470.  (a) 

But  a  Sunday,  or  a  dies  non,  is  not  to  be  reckoned  one  Sunday  or  a 
of  the  four  days.  dies  non. 

It  may  be  moved  afterwards  on  some  material  circum-  When  it  may 
stance  which  has  happened,  shewn  by  affidavit,  stating  he  moved  for 
the  cause  of  the  delay,  provided  judgment  has  not  been  *^**  ***  four 
signed.  .       ys* 

It  is  generally  made  on  an  affidavit  (unless  it  arises  Generally 
from  a  verdict  given  contrary  to  evidence,  a  misdirection  ™gde  °"  ** 
of  Vie  judge  at  nisi  prius,  or  where  the  jury  have  given  affidavlt- 
excessive  damages). 

Incase  the  cause  has  been  tried  at  any  of  the  sittings  If  tried  in 
within  term,  then  the  motion  must  be  made  within  the  term# 
four  days  including  the  day  the  rule  for  judgment  is  en* 
tered. 

Ordered,  that  after  any  rule  shall  be  obtained  for  a  new  Before  shew- 
ing cause 
^^  against  a  new 

.   (a)  An  affidavit  is  necessary,  unless  the  ground  of  it 
appears  on  the  face  of  the  evidence. 
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trial,  a  note  is 
to  be  left  with 
the  chief  jus* 
tiee. 


How  to  move 
for  a  new 
trial. 


Bull.  N,  P. 
297. 


If  judge 
ports  that  he 
ib  satisfied. 


If  court  be 
divided. 


trial,  <&c.  (a)  in  London,  or  Middlesex,  the  attorney,  for 
the  party  obtaining  the  said  rule  nisi  shall  before  the  time 
of  shewing  cause  deliver  a  note  in  writing  at  the  house  or 
chambers  of  the  chief  justice,  "  specifying  the  name  of  the 
"  cause,  and  the  time  and  place  where  the  same  was  tried + 
"  together with  the  nature  of the  motion"  R.  J/.40Geo.3. 

(6)  It  is  a  rule  to  shew  cause,  therefore  unnecessary  to 
give  notice  to  the  opposite  party ;  draw  up  rule,  pay  7s. 
6d. '  and  serve  it,  and  the  day  before  it  comes  on  to  be 
heard,  speak  to  the  chief  justice's  clerk,  or  judge's  clerk, 
who  tried  the  cause,  to  bring  his  book  to  Westminster  ;  if 
it  be  a  judge  of  another  court,  serve  his  clerk  with  a  copy 
of  the  rule  nisi,  the  judge  will  deliver  his  report  to  the 
puisne  judge  of  the  court  within  the  time  mentioned  in 
the  rule ;  it  is  better  to  serve  the  rule  (though  generally 
the  puisne  judge  writes  to  the  judge  who  tries  the  cause 
for  his  report,  or  waits  on  him).  Search  at  the  clerk  of 
the  rules  the  paper  of  causes  set  down  for  new  trials,  to 
see  the  day  when  it  is  entered  to  come  on  ;  make  an  affi- 
davit of  the  service  of  the  rule  nisi,  and  of  having  shewn 
the  original ;  give  brief  to  counsel  to  make  the  rule  abso- 
lute, with  an  affidavit  of  service  (in  case  the  other  side 
does  not  attend,)  fee  discretionary,  and  if  the  rule  be  made 
absolute,  draw  up  same  at  the  cferk  of  the  rules ;  pay  7s. 
6d.  serve,  a  copy  on  the  attorney  on  the  other  side. 

If  the  rule  be  discharged,  proceed  to  tax  the  costs  on 
the  postea,  as  in  common  cases. 

If  the  judge  on  the  report  declares  himself  satisfied 
with  the  verdict,  it  will  be  difficult  to  obtain  a  new  trial ; 
on  the  other  hand,  it  is  pretty  much  of  course  to  grant 
the  rule.  It  is  usual  (if  known)  for  the  opposite  party  to 
attend,  and  observe  upon  what  grounds  the  motion  is  made, 
so  that  he  may  be  able  to  instruct  his  counsel  to  shew 
cause,  though  his  attendance  is  not  allowed  in  taxed 
costs. 

If  the  court  be  divided,  no  rule  is  made,  but  the  party 
may  apply  to  be  at  liberty  to  sign  his  judgment.  Vide 
Barn.  442. 


(a)  &c.  Means  to  set  aside  a  nonsuit,  or  enter  a  verdict 
for  the  defendant. 

(6)  The  brief  on  the  former  trial  is  to  be  given  to  coun- 
sel, fee  discretionary,  with  such  observations  as  are  neces- 
sary, and  copy  of  the  affidavit,  unless  moved  on  the  evi- 
dence given. 
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^  Verdict  set  aside. 

If  the  verdict  should  be  set  aside,  draw  up  rule  and  If  Verdict  set 
serve  it;  and  if  on  payment  of  costs,  get  an  appointment  ■"de,  how  to 
to  tax  the  costs,  serve  same,  and  when  taxed  they  must  be  Proceed- 
forthwith  paid  (the  rule  being  conditional),  or  plaintiff  13  East,  185* 
may  move  the  court  to  discharge  the  rule,  and  to  be  at 
liberty  to  enter  up  the  judgment,  and  take  out  execution  : 
if  the  costs  are  paid,  then  the  nisi  prius  record  is  not  to  - 
be  engrossed  anew,  unless  the  postea  be  indorsed  on  the 
back;  if  it  is,  Mr.  Provost  will  not  pass  the  record  again. 
The  jurata  in  the  record  must  be  altered,  as  to  tjje  return, 
and  the  record  must  be  passed  again  ;  but  no  new  entries 
flire  made  or  paid  for;  a  new  venire  and  distringas  must 
be  sued  out  and  returned  as  in  common  cases,  and  cause* 
set  down  a-new,  and  also  a  fresh  notice  of  trial  must 
be  given. 

If  plaintiff  does  not  proceed  to  a  new  trial,  the  defen- 
dant must  cairry  record  down  by  proviso,  not  being  enti- 
tled to  judgment  as  in  the  case  of  a  nonsuit. 

If  a  new  trial  is  granted  on  account  of  an  irregularity,  Cost* 
costs  are  of  course ;  if  by  mistake  of  the  judge  in  point 
of  law,  1  Black.  Hep.  670.  or  by  unfair  practice,  no  costs, 
)  Burr.  862:  but  if  by  mistake  of  the  jury,  or  verdict » 
contrary  to  evidence,  or  excessive  damages,  it  is  granted 
on  payment  of  costs,  12  Mod.  370.  Str.  642.  1  Burr.  12, 
393,  z  Burr.  665.    And  where  the  costs  of  the  former  Costs  of  for* 
trial  are  not  ordered  to  be  paid,  nor  directed  to  abide  the  mer  trial  not 
event  of  the  suit,  each  party  must  pay  his  own  costs,  and  JJji^i®*1^ 
the  party  ultimately  succeeding  is  not  entitled  to  them.  par^r      p*y* 
DougL  437.  Mason  v.  Sfoqrry.  See  3  Term  Rep.  507.  Han- 
%  v.  Smith. 

But  where  a  cause  is  twice  tried,  and  the  verdict  is 
found  on  each  trial  for  the  same  party,  he  is  entitled  to 
the  costs  of  both ;  but  where  verdicts  are  found  for  differ- 
ent parties  the  costs  of  the  first  is  not  allowed.  This  was 
in  the  C.  P.  1  H.  Black.  Rep.  641.  Trelawney?.  Thomas. 
To  this  this  court  assented,  8  Term  Rep.  619.  Austin  v. 
Gibbs9  and  held,  that  upon  setting  aside  a  nonsuit  the  costs 
are  directed  to  abide  the  event;  though  the  plaintiff  suc- 
ceed on  the  second  trial,,  he  is  not  entitled  to  the  costs  of 
the  first,  neither  is  the  defendant  in  such  case  entitled  to 

the  costs  of  the  first  trial.  .-  _.     , 

it  venire  de 

Where  a  venire  de  novo  is  awarded,  the  party  succeed-  novo  awarded 

Gg  astocosU. 
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ing  is  only  entitled  to  the  costs  of  tbe  second  trial.   Lick' 
barrow  v.  Mason,  6  T.  R.  131. 

When  costs         K  tne  rule  *s  discharged  on  motion  for  a  new  trial, 
are  allowed,     costs  on  the  motion  are  allowed,  though  the  rule  does  not 
express  it. 
/. 

ENTRY  OF  PLEADINGS. 

Of  entering  Pleadings  on  the  Roll,  and  docketing  same. 

The  manner  The  roll,  or  entry  of  the  issue,  or  pleadings  between 
of  making  the  the  parties,  is  to  be  entered  in  a  full  fair  hand,  with  a 
entries.  large  margin  of  an  inch  at  least,  and  a  convenient  dis- 

tance at  the  top,  for  the  binding  up  of  the  same,  and  at 
the  bottom,  that  the  writing  be  not  rubbed  out,  R.  Bit* 
1657;  and  when  yon  have  occasion  to  write  on  the  back 
of  the  roll,  begin  over  against  the  first  line  of  the  first 
warrant  of  attorney,  leaving  a  margin  as  on  the  other  side. 

When  the  rolls  The  Cnstos  Brevium  attends  at  the  King's  Bench  Office 
are-to  be  to  receive  the  rolls  of  Michaelmas,  Hilary,  Easter,  and 
brought  in,  Trinity  terms,  two  days  previous  to  tbe  last  day  of  the 
in  each  of  the  vacatj0I1  of  each  term  (except  Sunday  intervenes.) 

Terms  • 

If  Sunday  intervenes,  then  he  attends  three  days  pre- 

vious,  instead  of  two. 

So  that  he  is  to  have  one  day  clear  before  each  term 
commences,  to  make  up  the  bundle.  Tbe  rule  of  JUick. 
5  Ann.  has  not  been  attended  to  for  many  years,  the  custo* 
brevium  having  enlarged  the  time  for  accommodation  of 
the  practicers.  l 

Rolls  to  be  No  roN3  to  be  received  or  allowed  for  by  the  clerk  of 

be  marked,      tjie  treasury,  unless  marked  by  the  person  appointed  bj 

the  chief  justice  to   deliver  out  rolls.     Trin.  12  Geo.  2. 

1738. 

Warrants  of        Warrants  of  attorney  to  be  entered  on  the  roll  at  the 
attorney.         beginning  of  the  cause,  otherwise  the  roll  not  to  be  re- 
ceived or  filed.     R.  E.  4  Jac.  2. 

Where  to  be-  The  space  or  room  here  spoken  of  for  the  entry  to  be 
gin  on  the  left  for  the  press,  is  made  by  the  clerk  appointed  to  deliver 
roll-  out  the  rolls,  now  Mr.  Adams,  of  Lincoln's  Inn, stationer, 

who  puts  a  stamp  in  the  middle  of  the  roll,  near  where 
the  file  goes  through,  two  inches  below  which  you  enter 
in  a  large  band  thus :  "  Also  of  the  term  of  the  HolyTrinity* 
«57th  Geo.  3.  1817.  Witness  Edward  Lord  EUenbo- 
"  rough;'1  then  enter  the  warrants  of  attorney  for  the 
plaintiff  and  defendant,  thus,  and  in  a  new  line : 


ENTRY  OF  PLEADINGS.  451 

Middle***,  (89.)  J.  D.  puts  in  his  place  J.  A  his  Plaintiff's 
attorney,  against  C.  D.  fn  a  plea  of  trespass  on  the  warrant* 
case. 

Middlesex*  (**.)  lite  said  O.  D.  puts  in  his  place  J.  Defendant*!. 
W.  his  attorney,  at  the  suit  of  the  said  A.  B.  in  the  plea 
qforesaid.  * 

The  nature  of  the  action  must  be  expressed  in  the  war-  Nature  of  the 
rant  of  attorney,  according  as  the  case  shall  be,  as  thus:  ^*JM*!^be 
"  in  a  plea  of  trespass  and  assault;  in  a  plea  of  trespass,  exPre88ed- 
"  assault  and  false  imprisonment ;  in  a  plea  of  trespass 
"  on  the  case  ;  in  a  plea  of  trespass  and  ejectment ;  in 
"  a  plea  of  debt,  in  a  plea  of  trespass  ;  in  a  plea  of  de- 
"  tinue." 

Middlesex,  (**.)  Be  it  remembered  that  (here  enter  the 
whole  issue  thereon.) 

All  issues  joined  are  to  be  entered  on  the  roll  (by  bill)  Issues, 
the  term  in  which  they  are  joined. 

All  interlocutory  judgments  are  entered  on  the  roll  Judgment 
(by  bill)  the  term  in  which  they  are  signed. 

Issues  by  original  may  also  be  entered  on  the  roll  the  *****  ^f  orU 
term  in  which  the  issue  is  joined,  as  the.  want  of  an  ori-  ^na^ 
ginal  cannot  be  assigned  for  error  after  verdict. 

But  the  clerk  of  the  papers  makes  up  the  paper  book  But  special 
of  the  term  the  declaration  is  of,  and  enters  continuances  pleadings, 
to  the  pleadings,  as  they  are  filed  in  his  office. 

But  if  declaration  by  original  be  of  one  term,  and  inter-  T*}**1  Xnter- 
locutory  judgment  of  the  next,  or  any  succeeding  term,  judJ^tmay 
theu  the  entry  on  the  roll  may  be  of  the  latter  term,  pro-  be  entered  by 
▼ided  you  get  an  original,  returnable  the  same  term  the  original. 
judgment  is  signed.  1  Wile.  181,1  Lev.  69.  1  Keb.  327. 

If  judgment  is  signed  by  warrant  of  attorney,  the  entry  Interlocutory 
is  to  be  of  that  term  you  enter  it  up  in.     If  the  plaintiff  or  other  judgw 
be  non-prossed,  either  for  want  of  declaring,  replying,  or  {^  ^  £ 
entering  his  issue,  on  record,  you  may  enter  both  warrants  entered. 
of  attorney  on  the  roll,  (a)    No  plea  roll  to  be  filed  after 
the  term   following  that  of  which  it  ought  to  be  filed. 
R.  E.  9  W.  3.  unless  leave  be  given;  but  now  they  are 
accepted  by  paying  a  post  terminum,  4s.  Sd. 


(a)  And  the  defendant  makes  his  entry  in  all  cases,  the 
same  term  the  non-pros  is  signed,  with  proper  continu- 
ances to  that  term,  if  there  are  any,  as  on  a  non-pros  for 
not  entering  the  issue. 

Gg2 


i 
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Of  the  origi- 
nal writ 


Post  termi- 
num. 


When  all  the  proceedings  are  in  one  and  the  same  tera, 
an  original  in  that  term  will  warrant  same  v  but  an  on- 
ginal  of  the  term  final  judgment  is  given,  will  not  warrant 
them,  if  there  be  proceedings  of  a  preceding  term,  as  an 
interlocutory  judgment.     1  If  its.  181. 

If  the  .roll  be  not  carried  in  and  filed,  as  of  the  term 
issue  is  joined,  then  you  will  have  to  pay  a.  post  terminum, 
whieh  is  4s.  8d.  and  Is.  more  for  the  docket;  also  the 
elerk  will  charge  you  a  post  diem,  one  day  before  the 
term  begins,  if  your  roll  is  not  filed  the  day  preceding, 
for  he  has  that  day  to  make  up  the  bundle,  therefore  the 
roll  is  to  be  taken  to  him  in  the  treasury  chambers  at 
Westminster. 


Docket 
paper. 


Of  Docketing  RolM. 

If  you  wish  to  docket  your  entries  the  same  tentf  the 
issue  is  joined  or  judgment  signed,  then  apply  to  the 
clerk  of  the  dockets  (Mr.  Clarke,  in  the  King's  Bench 
office),  who  will  give  you  as  many  numbers  as  you  want: 
sign  your  name  to  the  parchment  roll,  and  put  at  the  foot 
of  each  roll  the  number,  thus,  (Roll  500)  then  make  oat 
on  a  plain  piece  of  paper  the  docket,  thus : 

The  entry  of  C.  K.  gentleman,  one,  <fcc.  of  the  term  of 
the  Holy  Trinity,  57  Geo.  3.  1812. 

RolL 

London.        Issue  joined  in  case  between  J.  D. 

plaintiff,  and  Richard  Fenn,  defend*  S»  600 
ant,  on  a  plea  of  non  assumpsit. 

The  like  issue  in  assault,  between  A. 
B.  plaintiff,  andC.  D.  defendant,  ont    ^. 
a  plea  of  notguilty,  and  son  assault* 
demesne. 

The  like  issue  in  debt,  between  A.  B. 
plaintiff,  and  C.  D.  defendant,  on  a>  602 
plea  of  mm  est  factum. 

Judgment  by   default   iu  case,  be* 
tween  A.  B.  plaintiff,  and  C.  D.  de-S-  503 
fendant. 

Judgment  by  confession,  between  A. 
B.  plaintiff,  and  C.  D.  defendant,  S  904 
for  641.  debt,  and  68s.  costs. 


Middlesex. 


Middlesex. 


Surrey. 


Surrey. 


508 
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Middlesex.    J  udgment  by  nil  dicit,  between  A .  B .  >  Roli 

plaintiff,  and  C.  D.  defendant,  for£  505 
6001.  debt,  and  63s.  damages. 

Middlesex.     Entry  of  two  scire  facia* }s  in  debt. 

between  John  Doe,  plaintiff,  aqdf  .^ 
Richard  Roe,  defendant,  for  lOOOl.r  ow 
debt,  and  63s.  damages. 

Middlesex.    Entry  of  one  scire  facias,  between, 

-Ac.  with  an  award  of  the  second  for)*  £07 
1000L  debt,  63s.  damages. 

Middlesex.    Judgment  of  assets  infuturo,  between 

A.  B.  plaintiff,  and  C.  D.  executor^ 
of  J.  D.  deceased,  defendant,  for{ 
1001.  debt. 

Middlesex.     Non-pros,  for  not  declaring  between 

A.  B.  plaintiff,  and  C.  D.  defend- J-  509 
ant,  for  40s.  costs. 

Take  the  same  with  your  drafts  of  issues  or  judgments,  How  to  F^ 
as  also  the  declaration,  and  paper  books  (if  any):  if  the  ceed* 
pleadings  have  been  already  entered,  he  will  put  a  stamp 
on  each  roll,  and  on  your  issues,  &c.  if  not  entered,  then 
pay  for  the  entries,  also  pay  3s.  for  the  docket,  then  go 
to  Mr,  Edge,  who  waits  in  the  outer  room,  and  give  him 
the  rolls,  be  pays  you  4d.  a  roll,  and  files  them  in  the 
treasury. 

But  if  the  roll  should  be  of  a  preceding  term,  and  not  If  of  a  pre- 
docketed  in  time,  and  you  want  to  docket  same,  then  cejin^tt?[l1 
apply  to  Mr.  Edge&t  Westminster  in  term  time,  in  the  Sttedintime. 
treasury,  who  will  give  you  same,  pay  him  4s.  8d.,  if  in 
vacation,  apply  to  him  at  bishouse  in  Essex-street,Straml, 
when  obtained,  make  out  your  docket  paper,  and  take  tbe 
same  to  the  clerk  of  the  dockets,  who  will  mark  the  roll, 
and  enter  the  docket,  pay  him  3s.  then  return  to   Mr. 
Edge,  and  file  the  roll  with  him,  he  pays  you  4d.  each 
roll. 

If  the  roll  is  already  carried  in,  which  is  often  the  case  Clerk  of  the 
after  issue  is  joined,  and  before  trial,  the  postea  or  inqui-  treasury  en- 
aition,  with  the  costs  taxed  thereon,  is  to  be  taken  to  Jj*jjL!|||i 
Westminster  to  the  treasury,  and  Mr.  Edge  on  leaving  it,  J01*11611 
will  enter  the  judgment  thereon ;  pay  him  2s.  for  postea* 
Is.  6d.  for  inquiry. 

The  former  roll  being  lost,  court  ordered  a  new  one  to 
be  filed.    2  Sir.  833. 

It  concerns  the  chief  clerk  that  judgment  be  actually  when  action 

fiesibr  not 
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entering '        entered  up  in  due  time  (provided  the  roll  is  docketed  and 
judgment       filed,)  or  he  will  be  liable  to  an  action  on  the  case  at  the 

suit  of  a  purchaser. 

If  the  attorney  has  not  done  his  duty  in  docketing  and 
filing  the  roll,  he  will  be  liable.  2  Burr.  722.  Doyle*  v. 
TaUop. 

Judgment  is  By  stat.  4  &  5  W.  $  M.  c.  20.  *.  3.  "  No  judgment,  not 
notdocketed,  "  docketed  and  entered  in  the  books,  shall  affect  any  lands 
&c-  "  or  tenements  as  to  purchasers  or  mortgagees,  or  have 

"  any  preference  against  heirs  i  executors,  and  adminis* 
"  trators,  in  their  administration  of  their  ancestors', 
«  testators',  or  intestates*  estates."  This  only  relates  to 
freehold- 
May  register  If  the  defendant  has  a  freehold  estate  in  Middlesex  or 
ju  gmen  York,  you  may  register  the  judgment,  which  will  affect 

it  from  the  day  of  the  registering,  (the  docket  should 
first  be  made.) 

Memorial  of  A  memorial  to  be  registered  pursuant  to  the  statute, 
a  judgment-     &c 

Of  a  judgment  recovered  in  his  majesty's  court  of 
King's  Bench,  of  Trinity  term,  in  the  57th  year  of  the 
reign  of  king  George  the  third,  between  John  Stokes,  plain- 
tiff, and  Richard  Fenn,  defendant,  in  a  plea  of  debt  for 
10001.  and  63s.  damages.  Roll.  50. 

SeFM8to.°f       I  do  hereb7  certify,  that  judgment  was  signed  in  the 
above  cause  the  10th  day  of  Feb.  1817. 

Thomas  Le  Blanc. 

tfoirtamp.      Jf  B-  cIe* to  A*  Bt  of'  *c*  gent,eman>  nmketh  oath  and 

p'  saith,  that  he  was  present  and  did  see  Thomas  Le  Blanc 

esq.  secondary  of  the  court  of  King's  Bench,  sign  the 

certificate  of  the  judgment  in  the  memorial  above  men- 

tioned.(a) 

How  to  re-  Ingross  this  memorial  and  certificate  on  a  piece  of 
gkter.  parchment,  with  a  ten  shilling  stamp  thereon,  carry  it  to 

the  master  of  the  King's  Bench  Office,  and  he  will,  on 
seeing  your  postea,  inquisition,  or  judgment  paper,  sub- 
scribe the  certificate ;  swear  the  affidavit  before  a  master 
in  Chancery,  or  a  judge  of  the  court  where  the  judgment 
was  obtained,  and  when  done,  file  it  with  the  register  in 
Belt-yard  ;  pay  the  master  Is.  oath  Is.  and  5s.  filing. 


(a)  The  stamp  for  the  affidavit  is  generally  placed  at 
the  bottom  of  the  memorial. 
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N.  B.  The  clerk  of  the  dockets  may  certify  in  the 
absence  of  the  master  or  his  deputy;  this  must  be  men- 
tioned in  the  affidavit*  Vide  titl$  Executor  as  to  judg- 
ment docketed. 

■ 

CONTINUANCES  ON   THE  ROLL  AND  FINAL  JUDGMENT 

AFTER    TRIAL. 

If  the  cause  be  not  tried  the  same  term  issue  is  deli-  Continuances 
vered,  the  venire  must  be  continued  on  the  roll,  by  vice-  «f  the  venire 
comes  non  misit  breve;  as,  supposing  an  issue  be  joined  m  theToU- 
in  Easter  term,  and  the  cause  not  tried  till  Trinity;  then,  Continuance 
after  the  award  of  the  first  venire, "  the  same  day  is  given  ^1  vksecomes 
u  to  the  parties  aforesaid  at  the  same  place"  add  this,  at  n0n  mfat 
which  day,  before  our  said  lord  the  king  at  Westminster  breve, 
came  the  parties  aforesaid,  by  the  attornies  aforesaid, 
and  the  sheriff  did  not  return  the  said  writ,  nor  did  he  do 
any  thing  thereupon,  therefore  let  a  jury  thereupon  come 
before  our  lord  the  king  at  Westminster ,  on  Friday  next, 
after  the  morrow  of  the  Holy   Trinity,  by  whom,  &c. 
and  who  neither,  Ac.  to  recognize,  <&c.  the  same  day 
is  given  to  the  parties  aforesaid,  at  the  same  place.     And 
if  it  be  to  Michaelmas  term,  award  a  new  venire  over  to 
the  first  day, "  at  which  day"  &c.  as  above,  in  the  same 
manner,  from  term  to  term  ;  then  if  the  cause  is  tried, 
enter  on  the  roll  thus : 

Afterwards  the  process  being  continued  between  the  Contimumce 
parties  aforesaid,  of  the  plea  aforesaid,  by  the  jury  being  °nd  j^JI^ 
respited  between  them,  before  our  lord  the  king  at  West-  thereon. 
minster  until  next  after  (the  return  day  of 

the  distringas)  unless  (a)  the  king's  right  trusty  and 
well-beloved  Edward  Lord  EUenborough,  his  majesty's 
chief  justice,  assigned  to  hold  pleas  before  the  king 
himself,  shall  first  come  on,  &c.  (the  day  mentioned  in 
the  jurata ,)  (at  the  Guildhall  of  the  city  of  London,}  ac- 
cording to  the  form  of  the  statute  in  such  case  made  and  , 
provided,  for  default  of  the  jurors,  because  none  of  them 
did  appear ;  at  which  day,  before  our  lord  the  king  at 
Westminster,  comes  the  said  A.  B.  by  his  said  attorney  ; 
and  the  said  chief  justice,  (4)  before  whom  the  said  issue 


(a)  If  at  the  assises,  follow  the  words  of  the  jurata^ 
unless  the  king's  justices,  assigned  to  hold,  &c.     If  in 
Middlesex,  at  Westminster-hall,  in  the  said  county. 

(6)  The  said  justices  of  our  said  lord  the  king,  have 
sent  hither  their  record  had,  Ac. 
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was  tried,  sent  hither  his  record  had  in  these  words,  to 
'  wit,  Afterwaris,  that  is  to  say  (here  enter  the  postea  ver- 
batim throughout  from  the  record,  then  say,)  it  is  consi- 
Judgment       dered  that  the  said  A.  B.  recover  against  the  said  C.  D. 
rig™*l  the       his  said  damages,  by  the  said  jury  in  form  aforesaid 
June  1817.     assessed  ;  an(*  also  411.  for  his  costs  and  charges,  by 
•    '  the  court  of  our  said  lord  the  king  now  here  adjudged 

to  the  said  A.  B.  by  his  assent,  which  damages  in  the 
Mercy,  whole  amount  to  1001.  and  the  said  C.  in  mercy,  &c. 

.  For  the  entry  of  other  judgments  on  the  roll,"  vide  title 

Judgment 

Entry  of  con-      rphe  court  wju  grant  leave  to  enter  continuances  after 
tinuances, .      ver<iict  in  ejectment,  in  order  to  arrive  at  the  justice  of  the 

case,  to  prevent  being  barred  by  the  statute  of  limitation. 

Doe  v.  Dolman,  7  Term  Rep.  6 1 8, 
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%  Of  executors        Adjudged,  that  when  executors  sue  upon  any  con- 

and  admini-     tract  of  tfaeir  testator,  or  for  any  wrong  done    to  him, 

tor8#  they  shall  pay  no  costs,  either  upon  a  nonsuit  or  verdict 

against  them.    3  Salk.  106.  Bigland  v.  Robinson.  Fide, 

as  to  the  nonsuit,  1  Sal*.  207.    3  Burr.  1586. 

If  they  plead  If  an  executor  or  administrator  confess  a  judgment,  and 
a  false  plea,     there  are  not  assets  sufficient,  he  is  liable  to  pay  the  costs, 

de  bonis  propriis  ;  therefore  care  ought  to  be  taken  before 
such  judgment  is  confessed,  that  he  receive  no  injury. 

When  to  take  In  an  action  against  an  executor  or  administrator,  if  the 
judgments  of  defendant  plead  plene  administravit,  and  it  cannot  be 
JESS  fa  proved  that  he  has  assets  in  hand,  the  plaintiff  may  confess 
^^  the  plea,  and  take  judgment  of  assets  quando  acdderint ; 

if  in  debt,  a  final  judgment  is  signed,  if  in  case,  interlo- 
cutory, and  afterwards  a  writ  of  inquiry  is  executed  to 
complete  it ;  for  which  judgments,  see  title  Judgment. 

False  plea.  If  an  executor  or  administrator  plead  a  false  plea,  and 

which,  of  his  own  knowledge,  he  knows  such,  as  ne 
unques  executory  or  a  re/ease  made  to  himself,  and  it  is 
found  against  him,  the  judgment  will  be, "  de  bonis  testa- 
"  toris,  si,  Sfc:  si  non  de  bonis  propriis;"  for  thereby  be 
estrangeth  himself  from  the  testator,  and  the  benefit  of  the 
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will,  and,  by  bis  own  falsity  and  folly  hath  made  his 
own  goods  chargeable.  ~  Roll.  Abr.  930.  Cro.Jac.611, 
191.  Moor,  96. 

If  an  executor  confesses  the  debt,  or  suffers  judgment  J**J*jF  ^?er 
by  default,  he  admits  assets  in  his  hands,  and  is  estopped  J^jten    y 
to  say  to  the  contrary  on  a  devastavit  returned,  and  so  is 
a  jury.    Lutw.  6 70, 

An  executor,  defendant,  shall  pay  costs  in  all  cases,  wb^*ey 
and  the  judgment  is  de  bonis  testatoris  si,  Ssc.  et  si  nan  ^Jj^J? 
tunc  de  bonis  propriis ;  also  when  he  is  defendant,  and 
there  is  judgment  for  him,  he  shall  have  his  costs.   Cro. 
Eliz.  503.  Plow.  Com.  183.     tfutt.  69. 

If  an  executor  brings  error  of  judgment  after  a  devas-  Error,  cost*. 
tavit,  he  shall  pay  costs.  Str.  977.     But  not  upon  the 
original  action  against  him. 

An  executor  is  liable  to  pay  costs  on  a  nan  pros,  for  Liable  onnon 
not  declaring,  but  not  upon  a  discontinuance.  3  Burr.  P*0*  *?r  not 
1584.  Haws  ex.  v.  Saunders.  declaring. 

So  on  a  nonpros  for  not  joining  in  demurrer.  Higg,  ad.  So  for  not 
v.  Worry,  6  Term  Rep.  654.  being  her  own  fault  in  not  joining  in  de- 
making  a  profert  of  letters  of  administration.  murrer. 

But  not  in  all  cases  of  discontinuance  without  paying  Y^^JS?* 
costs.   For  if  it  is  plainly  his  own  fault,  he  shall  not  have  Atrial       * 
such  leave :  so  in  the  case  of  not  going  on  to  trial,  if  it  is 
in  bis  own  laches,  he  shall  pay  costs.  1  Salk.  314.  4  Burr. 
1929.  Bennet  v.  Coker. 

Executors  are  liable  to  costs  of  a  nonsuit,  where  they  when  liable 
might  have  sued  in  their  own  right,  although  they  sue  as  to  costs  of 
executors.     Orimstead  v.  Shirley,  2  Taunt  116.  nonsuit. 

On  an  action  brought  by  an  administrator  against  an  After  motion 
heir,  plaintiff  did  not  try  according  to  his  notice,  the  de-  for  Judgment 
fendant  moved  for  judgment,  as  in  the  case  of  a  nonsuit,  of  Tnonsiu?86 
whereupon  the  plaintiff  undertook  to  try  peremptorily  ;  the  adminis- 
when  the  cause  came  to  trial,  the  plaintiff  discovered  that  trator  had 
the  estate  had  been  conveyed,  ana  was  then  satisfied  that lelir?  to  <*** 
the  deed  would  be  produced  against  him,  whereupon  be  S^^iL 
declined  going  to  trial,  and  now  desired  to  discontinue  undertook 
without  costs.     The  court  granted  the  motion,  but  be  peremptorily 
was  not  to  bring  any  new  action,  without  leave  of  the  to  try. 
court.    4  Burr.  1927.  Bennet  adm.  v.  Coker. 

Debt  on  a  judgment  against  testator  not  docketed,  is  ^j^fSS*1 
on  a  level  with  simple  contract  debts.    And,  on  a  plea  of  eui 
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plene  administravit  to  debt  cm  a  judgment  against  the  in- 
testate not  docketed,  the  defendant  may  give  in  evidence, 
payment  of  a  bond  and  other  specialty  debts,  which  ex- 
hausted  all  the  assets.  Hickey  v.  Hayter  ad.  6  Term  Rep. 
384.  4  &  5  W.&  M.c.  20.  To  make  administratrix  lia- 
ble in  this  case  as  for  a  devastavit,  the  judgment  should 
have  been  docketed;  notice  of  it  would  not  have  done. 
Ibid. 

Judgment  of  JJy  taking  of  a  judgment  of  assets  quando  acciderint, 
^^^^0>  the  plaintiff  admits  that  the  defendant  hath  fully  adminis- 
admks.  tered  to  that  time ;  but  in  an  action  of  debt  suggesting  a 

devastavit,  the  court  will  not  allow  plaintiff  to  give  evi- 
dence of  effects  come  todefendant's  hands  before  the  judg- 
ment.    Bull.H.  P.  169. 

Old  method  The  old  way  to  obtain  judgment  against  an  executor 
of  obtaining     or  administrator,  de  bonis  propriis,  was  to  get  the fierifa- 

ilo^KoVriis.  <da8  wturned  h7 the  sheriff,  "  nulla  bona?  then  to  issuea 
p         "  scire  fieri  inquiry  ;  and  upon  the  sheriffs  return  of  a  devas- 
tavit^ scirefacias  issued  against  the  defendant, "  to  shew 
>   "  cause  why  the  plaintiff  should  not  have  execution  de 
Ld.  Kay10"      "  bonis  propriis"  to  which  the  defendant  might  appear 
136%  Str.  633.  aQ(j  plead  plene  administravit. 

The  best  way.       fiut  ^  jg  ^jj  not  ^  be  ft  g0()(j  way  tQ  procee(j  where 

the  debt  is  small,  as  no  costs  are  allowed  to  the  plaintiff, 
unless  the  defendant  pleads  to  the  scirefacias :  therefore 
the  best  way  is,  to  bring  an  action  suggesting  a  devasta- 
vit, and  before  brought,  it  is  necessary  that  a  fi.  fa.  be 
returned  by  the  sheriff  nulla  bona,  as  to  the  goods  of  the 
testator. 

of  debt^by811  ^n  Payme*t  of  debts,  the  executor  must  observe  the 
executors.        rules  of  priority,  otherwise,  on  a  deficiency  of  assets,  if 

he  pays  those  of  a  lower  degree  first,  he  must  .answer 
those  of  a  higher  out  of  his  own  estate.  First,  he  may 
pay  M  funeral  charges,  and  the  expence  of  proving  tit 
will  and  the  like.  Secondly,  debts  due  to  the  king,  on  re- 
cord or  specialty.  1  Andr.  1 29.  Thirdly,  such  debts  as  are, 
by  particular  statutes,  to  be  preferred  to  all  others:  as  the 
forfeitures  for  not  burying  in  woollen ;  stat  9  Ann.  c.  10. 
Money  due  on  poor's  rates.  30  Car.  2.  c.  3.  Fourthly, 
debts  of  record,  as  judgments  (docketed  according  to  the 
4&DW.  and  M.c.  20.)  statutes  and  recognizances,  4  Term 
Hep.  6().  Cro.  Car.  363.  Fifthly,  debts  due  on  special 
contracts  ;  as  for  rent,  or  upon  bonds,  covenants  and  the 
like,  under  seal.  Wentw.  c.  12.  Lastly,  debts  on  simple 
contract  j  viz.  notes  and  verbal  prom/ties';  among  thesesuft- 
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pie  contracts,  servants  wages  are  by  some  with  reason         * 
preferred  to  any  other.  1  Roll.  Abr.  927.    , 

Among  debts  of  an  equal  nature,  the  executor  or  ad-  When  he  may 
ministrator  is  allowed  to  pay  himself  first,  by  retaining  in  retain. 
his  hands  so  much  as  his  debt  amounts  to ;  10  Mod.  490. 
and  he  may  give  it  in  evidence.  8  Burr.  1388.  Wherever 
an  executor  or  administrator  may  be  sued,  or  might  have 
paid,  he  may  retain.  Ibid.  1384.  Covenant  is  as  much  a 
lien  upon  the  assets,  as  an  action  of  debt.  Ibid. 

For  judgment  against  executors,  vide  title  Judgments. 
See  my  Mod.  Pleader,  for  much  useful  information  re- 
specting executors. 
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Afterwards  (that  is   to  say)  on  the  day   and  at  V^^Jn 
the   place  within  contained,   before  the-  right  honora-  £on  ^gump. 
We  Edward  Lord  EUenborough,  the  chief  justice  within  git,  where  the 
mentioned,  the  honourable  Ewan  Law,  esq.  being  associa-  defendant  does 
ted  unto  the  said  chief  justice,  by  force  of  the  statute  in  nol *?*£**, 
that  case  made  and  provided,  comes  the  within  named  A.  and  dcfend* 
B.  by  his  attorney  within  mentioned,  and  the  within-nam- 
ed C.  D.  (although  solemnly  required)  comes  not  but 
makes  default;  therefore  let  the  jurors  of  the  jury  where- 
of  mention  is  within  made,  be  taken  against  him  by  his 
default :  and  the  jurors  of  that  jury  being  also  summon- 
ed, also  come,  who  to  speak  the  truth  of  the  matters  with- 
in contained,  being  chosen,  tried,  and  sworn,  say,  upon 
their  oath,  that  the  said  C.  D.  did  undertake  and  promise 
in  manner  and  form  as  the  said  A.  B.  hath  within  com- 
plained against  him :  and  they  assess  the  damages  of  the 
said  A.  B.   on  occasion  of  the  not  performing  the  pro- 
mises and  undertakings  within  mentioned,  over  and  above 
his  costs  and  charges  by  him  about  his  suit  in  this  behalf  Verdict. 
expended,  to  201.  and  for  those  costs  and  changes  to  40s. 
therefore,  &c. 

You  go  no  farther  than  therefore,  1$c.  in  the  postea  ; 
when  the  master  has  taxed  the  costs,  and  signed  the  judg- 
ment, in  case  the  roll  is  to  be  compleated,  as  in  the  case 
of  error,  or  otherwise,  and  the  roll  is  docketted  and 
filed  in  the  treasury ;  leave  the  postea  with  Mr.  Edge,  who 
is  the  clerk  of  the  treasury,  which  is  his  authori  ty  for  enter- 
ing up  the  final  judgment.  But  if  the  roll  is  not  carried 
in,  then  you  may  compleat  the  final  judgment  thereon 
yourself;  docket  and  file  it 
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To  be  nigras**  The  postea  is  ingrossed  on  the  back  of  the  record, 
edon  a  10s.  stamped  with  a  10s.  stamp,  and  taken  to  the  clerk  of  the 
stamp.  common  bails,  who  marks  tbereou, "  delivered  of  record;" 

pay  him  6d.  then  go  with  it  to  the  master's  office,  who 
will  tax  the  costs,  and  sign  the  judgment,  pay  him  in 
debt  and  case  4s.  if  in  trespass  6s.  8d.  more  for  the  king's 
fine. 

Postca  for  the  Afterwards  (that  is  to  say)  on  the  day  and  at  the  place 
plaintiff  on  within  contained,  before  the  right  honourable  Edward 
^w^TtL  Lord  EUenborough,  the  chief  justice  within  mentioned,  the 
defendant  ap-  honorable  Ewan  Law,  esq.  being  associated  unto  the  said 
pears  and  de-  chief  justice,  according  to  the  form  of  the  statute  in  that 
fends.  case  made  and  provided,  come  as  well  the  within  nam- 

ed A.  B.  as  the  within  named  C.  D.  by  their  respective 
attoruies  within  mentioned ;  and  the  jurors  of  the  jury 
whereof  mention  is  within  made,  being  summoned  also 
come,  who  to  speak  the  truth  of  the  matters  within  con- 
tained, being  chosen,  tried,  and  sworn,  say  upon  their 
oath,  that  the  said  C.  D.  did  ubdertake,  and  promise,  in 
manner  and  form  as  the  said  A.  B.  hath  within  complained 
against  him  ;  and  they  assess  the  damages  of  the  said  A. 
B.  on  occasion  of  the  not  performing  the  promises  and 
undertakings  within  mentioned,  over  and  above  his  costs 
and  charges  by  him  about  his  suit  in  this  behalf  expended 
to  201.  and  for  those  costs  and  charges  to  40s.  therefore, 
&c. 

The  Bke  whh  Afterwards  (that  is  to  say)  on  the  day  and  at  the  place 
both^partteT*  within  contained,  before  the  right  honorable  Edward 
appear  by  Lord  Ellenborougk,  the  chief  justice  within  mentioned, 
their  attor-  the  honorable  Ewan  Law,  esq.  being  associated  unto  the 
nies,  gaid  chief  justice,  according  to  the  form  of  the  statute  in 

*uch  case  made  and  provided,  come  as  well  the  within 
named  A.  B.  as  the  within  named  C.  D.  by  their  respec- 
tive attornies  within  mentioned:  and  the  jurors  of  the 
jury  whereof  mention  is  within  made  being  summoned, 
some  of  them  (that  is  to  say)  E.  H.  <fcc.  (here  name  sack 
of  the  jurors  as  appeared  at  the  trial,)  come,  and  are  sworn 
upon  that  jury,  and  because  the  residue  of  the  jurors  of 
the  same  jury  do  not  appear,  therefore  others  of  the  by- 
standers, being  chosen  by  the  sheriff  of  the  county  afore- 
said, at  the  request  of  the  said    A.    B.  (or  C.  D.)  and  by 
the  command  of  the  said  chief  justice,  if  in  London  or 
Middlesex;  if  at  the  assizes,"  by  command  of  the  said 
"  justices'1)  are  appointed  anew,  whose  names  are  annexed 
to  the  within  written  panel,  according  to  the  form  of  the 
statute  in  that  case  made  and  provided ;  which  said  jurori 
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so  appointed  anew,  (that  is  to  say)  G.  H,  Ac.  (d) 
(naming  the  talesmen)  being  called,  likewise  come,  who 
together  with  the  said  other  jurors  before  impanelled,* 
Tiod  sworn,  being  chosen,  tried,  and  sworn,  to  speak  the 
truth  of  the  matters  whitbin  contained,  say  upon  their 
oath,  that  the  said  C.  D.  did  undertake  and  promise,  &c. 
(as  in  the  la  st  precedent  to  Therefore,  Ac.) 

If  the  cause  be  tried  at  the  assizer,  the  clerk  of  aflsize  Iftriedatthe 
indorses  thepostea  on  the  back  of  the  record,- and  delivers  asstow* 
it  after  four  days  in  the  next  term  to  the  successful  at- 
torney, who  gives  a  receipt  in  the  book  for  the  same ;  un- 
less either  of  the  parties  move  for  a  new  trial. 

Afterwards,  Ac.  (as  before  to  the  word  sworn,)  say  Pottea  for  die 
upon    their  oath,    that   the  within    mentioned   writing  plaintiff,  on 
obligatory  is' the  deed  of  the  said  C.  D.  as  the  said  A.  B.  ^ewfeo" 
hath  within  in  that  behalf  alledged  ;  and  tbey  assess  the 
damages  of  the  said  A.  B.  on  occasion  of  the  detaining 
of  the  within  debt,  over  and  above  his  costs  and  charges1 
by  him  about  his  suit  in  this  behalf  expended,  to  one 
shilling,  and  for  those  costs  and  charges  to  40s.  Therefore, 
4c. 

Afterwards,  Ac.  (as  before)  say  upon  their  oath,  that  The  like  on  a 
the  said  C.  D.  doth  owe  to  the  said  A.  B.  the  within  g»of  nil  de- 
mentioned  sum  of  1001.  in  manner  and  form  as  the  said 
A.  B.  hath  within  in  that  behalf  alledged ;  and  they  assess 
the  damages  of  the  said  A.  B.  on  occasion  of  the  detain- 
ing the  within  debt,  over  and  above  his  costs  and  charges 
by  him  about  his  suit  in  this  behalf  expended  to  one 
shilling,  and  for  those  costs  and  charges  to  40s.  Therefore, 
Ac, 

Afterwards,  Ac.  (as  before)  say  upon  their  oath,  that  xbe  like  on  a 
the  said  C.  D.  is  guilty  of  the  several  trespasses   within  plea  of  not 
laid  to  his  charge,  in  manner  and  form  as  the  said  A.  B.  3"%  &» tre9m 
hath  within  complained  against  him  ;  and  they  assess  the  P*55' 
damages  of  the  said  A.  B.  on  occasion  thereof,  over  and 
above  his  costs  and  charges  by  him  about  his  suit  in  this 
behalf  expended  to  201.  and  for  those  costs  and  charges 
to  40s.  Therefore,  Ac. 

Afterwards,  Ac.  (as  before)  say,  upon  their  oath,  that  The  like  on 

a  plea  of 

■  — . __  not  guilty  in 

case. 


(a)The  names  of  the  jurors  who  appear,  are  marked  by 
the  associate,  and  he  also  puts  on  the  back  of  the  panels 
the  talesmen,  which  you  insert  in  the  postea  as  there 
stated. 
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the  said  C.  D.  is  guilty  of  the  premises  within  laid  to  hi 
charge,  in  manner  and  form  as  the  said  A.  B.  bath  withii 
complained  against  him ;  and  they  assess  the  damages  (m 
in  the  last  precedent.) 

The fike  where  Afterwards,  Ac.  (as  before)  say  npon  their  oath,  that 
P1***1*^1  the  said  C.  D.  is  gailty  of  the  several  trespasses  within 
ty  and  an^"  **"*  to  ^is  charge,  '"  manner  and  form  as  the  said  A.  B. 
othef  acquit-  hath  within  complained  against  him ;  and  they-  assess 
ted.  the  damages  of  the  said  A.  B.  against  the  said  O.  D.  oh 

occasion  thereof,  over  and  above  his  costs  and  charges  by 
him  about  his  suit  in  this  behalf  expended  to  I.  and 

for  those  costs  and  charges  to  40s.  And  the  jurors  afore- 
said  npon  their  oath  aforesaid  further  say,  that  the  said 
E.  F.  is  not  guilty  of  the  several  trespasses  within  laid  to 
his  charge,  in  manner  and  form  as  the  said  A.  B.  hath 
within  complained  against  him.     Therefore,  Ac. 

For  an  exe-  Afterwards,  Ac.  (as  before)  say  upon  their  oath,  that 
^onifene  tte  ^  c-  D-  on  the  day  of  exhibiting  the  within  bW  of 
administra-  the  said  A.  B.  (or  if  by  original,  of  suing  out  the  original 
vit  writ  of  the  said  A.  B.  in  this  behalf,)  had  not  any  goods 

or  chattels  which  were  of  the  within  named  E.  F.  at  the 
time  of  his  death  in  the  hands  of  him  the  said  C.  D.  as  ex- 
ecutor of  the  last  will  and  testament  of  the  said  E.  F.  to  be 
administered,  as  the  said  C.  D.  hath  within  ia  pleading 
alledged :  Therefore,  Ac. 

The  like  for  Afterwards,  Ac.  (as  beforej  say  upon  their  oath,  that 
an  executor  the  within-named  E.  F.  in  his  life-time,  did  not  an- 
on non  as-  dertake,  or  promise  in  manner  and  form  as  the  said  A.  B. 
sumpsjt  by  hath  withi]B  ia  that  bebftlf  hedged  :  Therefore,  Ac. 

the  testator.  °  * 

Postea  for  Afterwards,  Ac.  (as  before) say  upon  their  oath,  that  the 

plaintiff  on  a    said  C.  D.  did  within  six  years  next  before  the  day  of  ex- 
plea  of  non      hibiting  the  bill  (or  if  by  original,  of  suing  out  the  origi- 

Ef^JTl™   *ftl  ™nt)  of  the  said  A.  B.  against  the  said  C.  D.  in  tfc* 
jra  sex  flnroy-  *  ,  ,  °  -  .i 

cause,  undertake  and  promise  in  manner  and  form  as  we 
said  A.  B.  hath  within  complained  against  him,  and  they 
assess  the  damages  of  the  said  A.  B.  Ac.  as  before. 

The  like  Afterwards,  Ac.  (as  before)  say  upon  their  oath,  that 

against  an  the  within  named  E.  F.  in  his  life-time,  did  undertake 

executor  on  a  and  promise,  in  manner  and  form  as  the  said  A.  B.  hath 

**"  rf  S?^  within  in  that  behalf  alledged ;  and  they  assess  the  dam* 

The  like  on  a       Afterwards,  Ac.  say  upon  their  oath,  that  the  said  G 
adminirtra^t,  D.  on  the  day  of  exhibiting  the  within  bill  of  the  said  A. 

B.  (°*  by  original  of  suing  out  the  original  writ  of  tbesaia 
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jL  ^j  r  A.  B.  in  this  behalf)  had  divers  goods  and  chattels,  whifch 
r  were  of  the  within-named  J2.  F.  at  the  time  of  his  death, 


in  the  hands  of  him  the  said  C.  D.  as  executor  of  the  last 

will  and  testament  of  the  said  E.  F.  be  administered,  to 

1;  the  value  of  1.  as  the  said  A.  B.  hath  within  in  that 

vr  behalf  alleged ;  and  they  assess  the  damages,  &c.  as  before. 

1  Afterwards,  dec.  (as  before)  say,  upon  their  oath,  that  For  plaintiff 
■  the  said  C.  is  guilty  of  the  trespass  and  ejectment  within  m  ejectment 
mentioned,  in  manner  and  form  as  the  said  B.  had  within 
complained  against  him  ;  and  they  assess  the  damages  of 
the  said  B.  by  occasion  thereof,  over  and  above  his  ex- 
pences  and  costs,  laid  out  by  him  in  his  suit  in  this  be- 
half,  to  Is.  and  for  those  costs  and  charges  to  40s.  There- 
fore, <&c. 

Afterwards,  Ac.  say,  upon  their  oath,  that  the  within  For  plaintiff 
written  V.  D.  in  his  lifetime  did  not  pay  to  the  said  A.  2Sl5£ SSEm 
B.  the  within  mentioned  sum  of  1001.  or  any  part  thereof 
on  the  day  of  in  the  condition  of  the 

within  writing  obligatory  mentioned,  according  to  the 
form  and  effect  of  the  said  condition,  in  manner  and  form 
as  the  said  C.  D.  hath  within  in  that  behalf  alleged,  and 
they  assess  the  damages  of  the  said  A.  Ac. 

Afterwards,  Ac.  (as  before)  say,  that  the  said  C.  D. did  Postea  for 
undertake  and  promise,  in  manner  and  form  as  the  said  PlamUff8  m 
A.  B.  hath  within  complained- against  him  ;  and  they  as-  ri^b^o^of 
sees  the  damages  of  the  said  A.  B.  on  occasion  of  the  not  several  defen- 
o*»  5  performing  the  within  mentioned  promises  and  undertak-  dants,  where, 

**  '  ing  as  well  against  the  said  C.  D.  as  against  the  within-  another  lets 

*&*  named  E.  F.  over  and  above  the  costs  and  charges  of  the  ^vSefadt? ° 

V  **-  said  A.  B.  by  him  about  his  suit  in  this  behalf  expended 

l  #fc£  *°  SQL  ai*d  f°r  those  costs  and  charges  to  40s.  :  There- 

in$  fore,  &c. 

£e**  Afterwards,  Ac.  (as  before)  say  upon  their  oath,  as  to  For  plaintiff 

i  a 3  the  first  issue  joined  between  the  said  John  and  the  said  m  9saa^}t  on 

/••  -  ..    .  *  •         .,  .  ...         -   ..  not  guilty, 


_  James,    that  the  said  James  is  guilty   of  the  premises  ^  plea  of 

^  Of  within  charged  upon  him,  as  the  said  John  hath   within  wn  assault 

,  alleged  ;  and  as  to  the  other  issue  joined  between  the  said  demesne. 

John  and  the  said  James,  the  said  jurors  upon  their  oath 
tfc*  further  say,  that  the  said  James  of  his  own  wrong,  and 

\tf*  without  any  such  cause  as  the  said  John  within  in  plead- 

l  &  ing  hath  alleged,  made  an  assault  upon  the  said  John,  and 

&  then  and  there  did  beat,  bruise,  wound,  and  ill-treat  the 

said  John  in  manner  and  form  as  the  said  John  hath  within 
in  his  said  replication  in  that  behalf  alleged,  and  they 
assess  the  damages  of  the  said  John  by  reason.thercof,  be- 
sides bis  costs  and  charges  by  him  laid  out  about  his  suit 
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in  thi  ^behalf  to  51.  and  for  those  costs  and  charges  to  40s. : 
Therefore,  4c. 


FORMS  OP  POSTEAS  FOR  DEFENDANT. 

For  defendant  AFTERWARDS,  <ftc.  (tto  the  word  sworn)  say  upon  their 
on  a  verdict     oath,  that  the  said  C.  D.  did  not  undertake  or  promise, 

SumnSt-"       *u  manner  anc*  f°rm  *■  *e  sai<*  ^.  B-  hath  within  com- 
^  plained  against  him :  Therefore,  dfcc.  (in  this  case  yon 

follow  the  second  precedent  of  the  postea,  where  both 

attornies  appear,  to  the  word  sworn.)    „ 

TherekC  Afterwards,  Ac.  say  upon  their  oath,  that  the  said 

defendant  had  ^'  ^'  ^  not  undertake  or  promise  in  maimer  and  form 
let  judgment  &s  the  said  A.  B.  bath  within  complained  against  him; 
go  by  default,  and  hereupon  the  said  jurors  are  discharged  from  in- 
andthe  other  quiring  against  the  within-named  E.  F.  what  damages 
pleaded.  the  ^-^  A  g  ^atli  gygtained  by  reason  of  the  premises 

within-mentioned.     Therefore,  &c 

5earf»Siff      Afterwards,  <&c.  say  upon  their  oath,  that  the  said  A. 
'  B.  was  and  is  indebted  to  the  said  C.  D.  in  manner  and 
form  as  the  said  C.  D.  hath  within  in  pleading  alleged. 
Therefore,  dec. 

On  a  nonsuit       And  the  jurors  of  that  jury  being  summoned,  came, 

dence  driven.    w^0' to  **?  *^e  tru^  °'  ***e  w^^n  contents,  were  cho- 
sen, tried,  and  sworn ;  and  after  evidence  being  given  to 

them  thereupon,  they  went  from  the  bar  of  this  court,  to 

'  consider  of  their  verdict  to  be  given  of  and  upon  the  pre" 

raises;  and  after  the  said  jury  had  considered  thereof 

and  agreed  among  themselves,  they  returned  to  the  said 

bar  to  give  their  verdict  in  this  behalf,  upon  which  the 

said  A.  B.  (the  plaintiff)  being  solemnly  called  comes  not; 

nor  did  he  further  prosecute  his  said  bill  (or  writ)  against 

the  said  C.  D^  Therefore,  Ac. 

If        'den        *n  case  no  ev^ence  be  given,  the  plaintiff  does  not 
given?yi         appear  by  his  counsel ;  the  words  in  italics  are  to  be  left 
out. 


EXECUTION. 


The  writ  of        An  execution  is  a  judicial  writ,  grounded  on  the  judg- 
execution,       ment  of  the  court  from  whence  it  issues,  and  is  sap- 
posed  to  be  granted  by  the  court,  at  the  request  of  the 
party  at  whose  suit  it  is,  to  give  him  satisfaction  on  the 
judgment  which  he  hath  obtained :  and  therefore  an  exe- 


what. 
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cation  cannot  be  sued  out  in  one  court,  upon  a  judgment 
obtained  in  another. 

There  are  but  three  sorts  of  executions  commonly  in  Three  sorts 
use  at  this  time  for  the  obtaining  satisfaction  for  a  debt,  of  execution* 
damages,  or  costs  given  by  the  judgment,  viz,  a  capias  Ca.  sa. 
ad  satisfaciendum  (a)  against  the  body  of  the  defendant 
only;  and  whenever  the  body  is  taken  by  this  writ,  the 
plaintiff  can  have  no  other  execution  against  his  goods 
and  chattels,  lands  or  tenements ;  for  as  corpus  humanum 
non  recipit  csstimationem,  So  it  is  deemed  the  greatest 
and  highest  satisfaction  one  man  can  have  of  another. 
And  hence  if  a  man  died  in  custody  before  the  24  Joe.  1  •  ?•• 
c.  24,  on  this  writ,  the  debt  was  presumed  to  be  satisfied ;  jj 
but  by  this  statute  he  may  have  other  execution  against  £    < 
Bis  lands  or  goods  at  his  election.  A  fieri  facias  against  ?*•  *• 
the  goods  and  chattels  of  the  defendant  only.    And  an  Elegit 
elegit  against  the  goods  and  chattels  (except  oxen  and  • 
beasts  of  the  ploggh),  and  al§p  on ef  half  of  the„defendant'sY 
lands,  to  hold  by  The  plaintiff  until  the  debt,  or  damages 
and  costs,  are  satisfied. 

Leave  refused  to  take  out  execution;  notwithstanding  a  Leave  to  sue 
writ  of  error,  where  defendant  did  notappear,  but  that  the  °!^axec?tio^ 
declaration  of  the  defendant  that  he  would  sue  out  a  writ  ^^;^T 
of  error  and  delay  plaintiff,  was  made  before  any  action  <]XP   °* 
pending.       Baskett    against  Barnard    and    another , 
4  Maule  and  Selw.  291 . 

The  court  refused  to  set  aside  an  execution  issued  CouJi??*  ** 
pending  a  writ  of  error,  where  after  judgment  against  ^tion pending 
defendants,  their  attorney  proposed  to  give  a  cognovit  a  writ  of  error, 
for  the  debt  and  costs  payable  at  a  future  time,  and 
offered  to  sign  it,  observing  it  would  save  expence  to  the 
parties,  as  he  should  otherwise  be  under  the  necessity  of 
bringing  a  writ  of  error  to  obtain  the  time  he  had  re- 
quested in  the  cognovit,  for  that  he  must  obtain  time. 
Spooner  and  others  v.  Garland  and  others,    2  Maule 
and  Selw.  474. 

After  final  judgment  is  signed,  the  plaintiff  may,  if  no  After  judg* 
writ  of  error  be  served,  immediately,  and  before  it  is  en'  ment  [jyp1^ 
tered  an  the  roll,  either  bring  an  action  of  debt  on  „the  ™I»  ^liOTt 
judgment,  (6)  or  he  may,  within  a  year  after  the  judgment  g^^tion. 


(a)  For  the  sheriffs  duty  on  a  ca.  sa.  vide  my  .Office  of 
Sheriff,  3  Ed.  97. 

(6)  But  now  see  the  statute  43  Geo.  3,  c.  56,  s.  4.  as  to 
the  costs. 

H  h 
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Separate  ca. 
sa.  on  a  joint 
action  bad. 


signed,  (to  be  computed  from  the  time  of  signing  the  judg- 
ment J  take  out  execution  against  the  body,  lands  or 
goods  of  defendant ;  but  where  he  brings  debt  on  the 
judgment,  he  cannot,  pending  that  suit,  take  out  execu* 
tion,  unless  he  discontinues  that  action. 

A  separate  ca.  sa.  against  one  defendant,  on  a  joint 
judgment  against  two,  cannot  be  supported.  6  Term  Rep. 
525.  Clarke  v.  Clement. 

If  5.co?8ent  If  the  plaintiff  consent  to  discharge  one  of  several 
one irfaeveral  defendants  taken  on  a  joint  ca.  8a.  he  cannot  afterwards 
defendants,  dretake  him,  or  take  any  of  the  others.    Ibid. 

If  a  consent  I  If  the  plaintiff  consents  to  the  defendant's  being  dis- 
be  obtained  tolcharged  out  of  execution,  on  his  undertaking  to  pay  at  a 
discharge  out  {future  day,  he  cannot  afterwards  sue  out  any  execution 

n  that  judgment,  in  the  event  of  the  defendant's  not  ful- 
lling  his  undertaking.  Tanner  v.  Hague,!  Term  Rep. 
20.    __-—-_—_——___ 


of  execution 
on  an  under- 
taking to  pay,' 
cannot  sue 
out  ca.  sa. 
again  on  that 
judgment. 

If  plaintiff 
die  after  die 


in  execution. 


If  one  of  two 
defendants  be 


The  defendant  was  charged  in  execution  in  1783,  and 
plaintiff  died  in  1797.  The  wife  of  defendant  took  ad- 
ministration, and  motion  to  discharge  him  out  of  custody 
on  that  account.  Lord  Kenyan  said,  the  administration 
defendant  has  being  legal,  there  was  an  end  to  the  action,  the  defendant'* 
charged  him  wife  being  the  legal  representative  of  plaintiff,  and  plain- 
tiff's attorney  had  no  lien,  so  as  to  jprevent  defendant  be- 
ing discharged.  Rule  ab.  Pyne  v..  Erie,  8  Term  Rep.  407. 

If  one  of  two  defendants  taken  on  a  joint  ca.  *a.  he 
^^f^J  £*  discharged  under  an  insolvent  debtor's  act,  that  will  not 
insolventactf  °perate  w  a  discharge  of  the  other,  the  discharge  of  the 
will  not  ope-  former  not  being  with  the  actual  consent  of  the  plaintiff. 
rate  as  a  Sis-  Bottie  v:  Wardle,  b  East  Rep.  147. 

otto^  C  There  ought  not  to  be  two  executions  existing  at  the 
same  time,  but  you  may  have  a  fi.fa.  first,  and  if  the 
sheriff  does  not  levy  to  the  amount  of  the  debt,  for  dama- 
ges recovered,  you  may  have  a  ca.  ea.  for  the  residue ; 
in  such  case  the  sheriff  should  return  the  fi.fa.  and  the 
levy  thereon  first,  which  ought  to  be  recited  in  the  ca*  ea. 
Salk.  118.  Cro.  Eliz.  344;  but  if  he  does  nothing  on  the 
fi.fa.  then  there  is  no  necessity  to  recite  the  sheriff's  re* 
turn  in  the  ca.  sa.  or  of  its  having  been  issued. 

An  elegit  may  ^n  ^S^  ma7  be  h*&  after  *fi.fa.  ;  but  if  once  the 
be  had  after  body  is  taken,  there  cannot  be  &fi.fa.  or  elegit ;  for  the 
fi.  fa.  body  is  deemed  the  highest  satisfaction. 

Within  what  These  executions  must  be  sued  out  within  a  year  and  a 
time  to  be      day  after  the  judgment  is  signed,  and  the  time  is  to  be 

sued  out 


Cannot  be 
two  execu- 
tions at  one 
time. 
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aeoounted  from  the  day  of  signing  judgment,  otherwise 
there  must  be  a  scire  facias,  unless  delayed  by  bills  in 
Chancery.  1  Burr.  660.  Or  if  occasioned  by  error. 
1  Sir.  301. 

But  if  it  be  taken   out  and  returned  by  the  sheriff  "When  no  need 
within  the  year,  there  needs  no  scire  facias  before  you  °*a  **•&• 
sue  out  another ;  and  it  is  proper  to  award  the  first  on  the 
roll,  with  the  sheriffs  return  thereon.     Str.  100.     Aires 
v.  Hardress,  N.  on  B.  E.  5  Geo*  2. 

Actions  were  brought  upon  a  promissory  note  against  Cannot  hare 
the  drawer  and  indorser,  and  judgments  in  both.     De-  two  executi- 
fendant  having  tendered  the  principal  in  one,  and  the  onswhereonly 
costs  in  both,  court  ordered  that  no  execution  should  be  J?16  8a*?feo' 
taken  out.    Str.  515.    Idem  v.  Trull.  tM)n  w  du* 

If  you  first  sue  out  a  fieri  facias  against  the  defendant's  After  fi.  $. 
goods,  and  levy  part  thereof,  you  may  afterwards  have  a  vmJ  ha?e  ca. 
%fa.  or  an  elegit  for  the  residue  of  the  debt  and  damages,  **" 
or  a  ca.  sa. 

The  court  refused  to  stay  execution  after  verdict  and  Court  refused 
judgment,  which  was  affirmed  on  error,  until  the  trial  of  to  stay  execu* 
an  indictment  for  perjury  against  two  of  the  plaintiffs  Jj^S*?^ 
witnesses  in.  the  action;  and  the  rule  nisi  having  been  ob-  dictment  for* 
tained  upon  the  defendant's  own  affidavit  alone,  they  dis-  perjury. 
charged  it  with  costs.     Warwick  v.  Bruce,  4  Maule  and 
Selw.  140. 

The  ca.  sa.  may  be  sued  out  after  an  elegit  executed  M1?jJ,e  sued 
only  on  goods,  and  a  nihil  returned  as  to  the  lands ;  for  be^t&om 
there  being  a  nihil  returned  as  to  the  lands,  the  elegit  was  elegit 
but  in  the  nature  of  a  common  fieri  facias.    The  election 
is  not  complete,  unless  the  plaintiff  has  some  benefit  from 
.the  land.     Bacon  v.  Peck,  Str.  226. 

The  common  writ  of  ca.  sa.  may  be  had  at  the  law  Common 
stationer's  in  case,  or  debt,  printed  in  blank  on  parch-  {<*•  ■*•  *?*?  he 
ment,  6s.  stamp,  whidh  when  filled  up,  is  to  be  sealed,  j£J^    **" 
pay  7d. 

A  ca.  sa.  in  debt  for  a  penalty,  as  on  a  bond,  you  may  How  to  levy 
direct  the  sheriff  to  take  the  poundage,  and  also  for  the  in  debt  on  ca. 
writ  "■ 

In  case,  trespass,  Ac.  it  is  otherwise,  unless  the  debt  is  In  case, 
confessed  with  a  penalty  on  a  cognovit :  if  so,  then  you 
may  indorse  the  writ  to  be  levied  with  sheriff's  poundage, 
the  same  as  in  debt. 

Hh2 
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Ca.  sa.  in  Debt,  (a) 
Oeorge  the  third,  by  the 
graoe  of  God,  of  the  united 
kingdom  of  Great  Britain 
and  Ireland,  king,  defender 
of  the  faith.  To  the 
sheriff  of  Middlesex,  greet- 
ing; we  command  you, 
that  you  take  C.  D.  if  he 
be  found  in  your  bailiwick ; 
and  him  safely  keep,  so  that 
you  have  his  body  before 
ns  at  Westminster  on 
next  after  to  satisfy 

A.    B.  as   well   a  certain 
debt  of  1.  which  the 

said  A.  B.  lately  in  our 
court  before  us  at  Westmin- 
ster recovered  against  him ; 
as  also  80s.  which  in 
our  said  court  before  us 
were  adjudged  to  the  said 
A.  for  his  damages  which 
he  had  sustained  as  well  by 
occasion  of  the  detaining 
that  debt,  as  for  his  costs 
and  charges  by  him  about 
his  suit  in  that  behalf  ex- 
pended, whereof  the  said 
C.  D.  is  convicted,  as  ap- 
pears to  as  of  record;  and 
have  you  there  then  this 
writ.  Witness  Edward  Lord 
Ellenborough,  at  Westmin- 
ster, the  17th  day  of  Feb. 
in  the  57th  year  of  our 
reign.  (6) 

Take  658L  3s.  besides 
sheriff's  poundage,  and  all 
other  incidental  expenees. 


The  Wee  in  AssmpsiL 
George  the  third,  by  the 
grace  of  God,  of  theunited 
kingdom  .of  Great  BrUaw 
and  Ireland,  king,  defender 
of  the  faith.  To  tte 
sheriffs  of  London,  grerf* 
ing:  we  command  yo«» 
that  you  take  C.  D.  if  he 
be  found  in  your  bailiwick: 
and  him  safely  keep,  to 
that  you  have  his  body 
before  us  at  Westminster  ou 
next  after  to 

satisfy  A.  B.  1.  iriridi 

were  adjudged  to  the  said 
A.  B.  in  our  said  court 
before  us  at  Westminster 
for  his  damages  which  h* 
had  sustained,  as  well  hf 
reason  of  the  non-perfor- 
mance of  certain  promise! 
and  undertakings  made  by 
the  said  C.  D.  to  the  said 
A.  B.  as  for  his  costs  and 
charges  by  him  about  h» 
suit  in  that  behalf  expend- 
ed, whereof  the  said  C.  D. 
is  convicted  ;  as  appears  to 
us  of  record;  and  have  yM 
there  then  this  writ  Wit- 
ness Edward  Lord  Elk* 
borough,  at  Westminster* 
the  17th  day  of  Feb.  in  the 
57th  year  of  our  reign. 

Take  the  whole. 


(a)To  be  sued  out  in  the  county  where  the  venue  is  laid. 

(6)  All  writs  of  execution  should  be  tested  in  term 
time.  2  Salk.  700.  And  as  the  judgment  relate*  to  the 
first  day  of  the  term  wherein  it  is  signed  if  it  is  sued  in  the 
term,  it  may  be  tested  on  the  first  day  (in  ftill  term,)  of 
any  day  in  the  term :  if  proceedings  be  by  bill,  it  is 
made  returnable  on  a  certain  day ;  if  by  original  on  a 
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In  Covenant  (a) 

m 

For  his  damages,  which 
h^had  sustained,  as  well  by 
reaton  of  a  certain  breach 
of  covenant  made  between 
the  said  A.  B.  and  C.  D.  as 
for  his  costs  and  charges 
by  hind  expended  in  and 
about  his  suit  in  that  behalf, 
whereof  the  said  C.  D.  is 
convicted,  as  appears  to  us 
of  record. 

Trespass  and  Assault. 

For  bis  damages,  which 
he  had  sustained  as  well  by 
occasion  of  a  certain  tres- 
pass and  assault,  then  lately 
committed  by  the  said 
C.  D.  on  the  said  A.  B.  as 
for  his  costs,  &c. 

# 
Trespass. 
For  his  damages,  which 
he  had  sustained,  as  well 
by  occasion  of  a  certain 
trespass  then  lately  com- 
mitted by  the  said  C.  D.  as 
for  his  costs. 


In  Ejectment/or  Damages. 

For  his  damages,  which 
he  had  sustained  as  well  by 
occasion  of  a  certain  tres- 
pass and  ejectment  of  form, 
done  to  the  said  A.  B.  by 
the  said  C.  D.  at  L.  in  your 
county,  as  for  bis  costs 
and  charges  by  him*  ex- 
pended in  and  about  his 
suit  in  that  behalf,  whereof, 
&c. 

Replevin. 
For  his  damages,  which 
he  had  sustained  as  well  by 
occasion  of  the  taking  and 
unjustly  detaining  the  cattle 
of  the  said  John,  at  W.  in 
a  certain  place  called  the 
H.  in  your  county,  Ac.  as 
for  bis  costs,  Ac. 

For  Words. 
Forjhis  damages,  which  ho 
had  sustained  as  well  by  oc- 
casion of  the  speaking  and 
publishing  certain  false  and 
scandalous  words  by  the  said 
C.  D.  of  the  said  A .  B.  as 
for  his  costs  and charges,&c. 


general  return  day,  wheresoever,  i(c.  The  teste  as  well 
as  the  return  may  be  amended.  Say.  12.  If  issued  out 
of  term,  it  is  tested  the  last  day  of  the  preceding  term. 

(a)  The  statutes  relating  to  poundage,  are  29  EL  c.  4. 
Salk.  332.  3  Geo.  1,  c.  lb,  s.  17.  If  the  sheriff  take  the  de- 
fendant on  aca.sa.  though  he  be  taken  to  prison,' and  re- 
main there,    the  plaintiff  is  entitled  to  his  poundage, 
andean  maintain  an  action  of  debt  for  it.  See  4Burr.  1981. 
2 14.  Raym.  1212.    So  if  a  detainer  comes,  Tidd.  6  Ed. 
1095.  cites  Taylor  v.  Hard,  E.  24  Geo.  3.  but  it  must  be 
on  the  real  debt  bond  fide  due,  and  marked  on  the  back 
of  the  writ  3  Geo.  1.  c.  16.     The  writ  of  elegit,  though 
mentioned  in  the  preamble  of  the  statute  of  3  Geo.  1. 
c  15.  is  omitted  in  the  body  of  the  enacting  clause:   and 
hence  it  seems  that  the  sheriff  is  entitled  on  entering  an 
elegit  to  poundage  on  the  whole  amount  of  the  debt 
1  Maule  and  Selw.  105. 
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exbcutiobt. 


Execution 
may  go  into 
Wales. 


Oil  ik  judgment  in  this  court,  execution  may  be  awarded 
into  Wales,  or  a  county  palatine.  Cro.  Jac.  484.  Cm.  EL 
445.     1  Lev.  291.     Ray.  206.  1  Lev.  256. 


The  costs 
taxed. 


For  the  Defendant. 
To  satisfy  CD.  1.  which 
were  adjudged  to  the  said  C. 
D.  in  our  court,  before  us  at 
Westminster,  according  to 
the  form  of  the  statute  in 
such  case  made  and  pro-' 
Tided,  for  his  costs  and 
charged  by  him  laid  out 
about  his  defence,  in  a 
certain  plea  of  trespass  on 
the  case,  prosecuted  in  our 
said  court  before  us,  by  the 
said  A.  B.  against  the  said 
C.  D.  whereof  the  said  A. 
B.  is  convicted,  as  appears 
to  us  of  record,  and  have 
you  there  then  this  writ 
Witness,  Ac. 

In  a  penal  Action. 

To  satisfy  us  and  A.  B. 

who  sues  as  well  for  us  as 

himself  in  this  behalf,       1. 

debt    which    the    said  A. 

B.  who  sues  as  aforesaid, 
in  our  court  before  us,  re* 
covered  against    the    said 

C.  D.  (that  is  to  say,) 
one  moiety  thereof,  to  wit, 

1.  to  the  said  A.  B.  who 
sues  as  aforesaid,  to  his  own 
proper  use,  and  the  other 
moiety  thereof,  to  wit,  1. 
to  our  own  proper  use,  ac- 
cording to  the  forhi  of  the 
statute  in  such  case  made 
and  provided,  whereof  the 
said  C.  D.  is  convicted,  as 
appears  to  us  of  record,  and 
have  there  then,  Ac. 


On  a  Nonsuit. 
To  satisfy  CD.    1. 
were  adjudged  to  the  said  C 

D.  in  our  court  before  us  at 
Westminster,  according  to 
the  form  of  the  statute  in 
such  case  made  and  pro- 
vided, for  his  costs  and 
charges  which  he  sustained 
by  reason  of  the  false  claim 
of  the  said  A.  B.  in  a  certain 
plea  of  trespass  on  the  ease, 
prosecuted  in  our  said  court 
before  us,  by  the  said  A.  B. 
against  the  said  C  D. 
whereof  the  said  A.  B.  is 
convicted,  .as  appears  to 
us  of  record,  and  have, 
Ac. 

For  an  Jdministrator^d) 
To  satisfy  A.  B.  adminis- 
trator of  all  and  singular  ffce 
goods  and  chattels,  rights 
and  credits,  which  were  of 

E.  F.  deceased,  who  died 
intestate,  as  well  a  certain 
debt  of  1.  as  also  1. 
for  his  damages  which  he 
had  sustained,  as  well  by 
occasion  of  the  detaining 
the  said  debt,  as  for  bis  costs 
and  charges  laid  out  by  him 
about  his  suit  in  that  behalf, 
whereof  the  said  C  D.  is 
convicted,  as  appears  to  us 
of  record,  and  have  there 
then,  &c. 


(a)  To  satisfy  J.  D.  executor  of  the  last  Will  and  testa- 
tnent  of  J .  W.  deceased,  as  well,  &c. 


r 
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Execution  omitting  a  term  in  its  teste,  is  not  void,  the  Teste, 
cause  being  at  an  end.    Salk.  700.  Id.  Ray.  776.   . 

All  writs  of  execution  may  be  amended  by,  the  award  Amendment 
on  the  roll,  which,  previous  to  application,  get  properly 
awarded  thereon. 

A  writ  of  ca.  sa.  was  amended  after  defendant  taken,  A  ca.  sa. 
by  altering  the  sum  in  the  writ,  and  striking  out  part  to  amended. 
which  he  was  not  liable.  2  Term  Rep.  737.    Larouche  v. 
fVasbrough. 

TJie  sheriff  may  take  all  the  defendants  in  execution.  May  take  all 
5  Rep.  86.  1 1  Rep,  Godfrey**  Case.  defendants. 

If  the  execution  be  taken  out  after  judgment  on  a  If  after  id.  fa. 
•ct.  fa.  by  default,  then,  after  the  words,  "  whereof 
44  he  is  convicted,  as  appears  to  us  of  record,"  say,  "  and 
"  whereof  in  our  same  court,  before  us,  it  is  considered, 
"  that  the  said  John  hive  his  execution  against  the  said 
"  Richard  for  the  debt  and  damages  aforesaid,  by  the 
"  default  of  the  said  Richard,  as  likewise  appears  to  us 
«*  of  record ;  and  have  you  there  then  this  writ.  Wit-' 
"  ness,&c." 

If  the  defendant  is  not  to  be  found  in  the  county  where  Testatum. 
venue  is  laid,  then  sue  out  a  testatum,  which  is  generally 
done  in  the  first  instance,  (but  the  ca.  sa.  must  issu«4o 
warrant  the  testatum;  they  may  be  sealed  together,  pay 
la.  2d.)  3  Term  Rep.  388.  the  form  of  which  is  as  fol- 
lows: 

George,  $c.  (to  the  end  of  the  first  writ)  As  appears  Testatum  ca. 
to  us  of  record,  and  our  said  sheriff  of  Middlesex,  at  a  ■*• 
certain  day  now  past  returned  to  us,  that  the  said  Richard 
was  not  found  in  his  bailiwick ;  whereas  it  is  testified  in 
our  said  court  before  us,  that  the  said  Richard  lurks  and 
wanders  up  and  down  in  your  county ;  and  have  there 
then  this  writ  Witness,  Ac.  (pay  sealing  both  writs, 
le.  2d.) 

N.  B.  By  original  say, "  and  have  you  there  this  writ ;" 
leave  out  the  word  then. 

» 

A  capias  ad  satisfaciendum  lies  not  against  peers  of  wffl  not  he 
the  realm,  or  their  wives,  or  peers  of  Scotland  or  Ireland  against  pters. 
(except  upon  a  statute  merchant,  pursuant  to  stat.  of 
Adon  Burnett,  11  Ed.  L  or  statute  staple,  according  to 
VI Ed.  3,  or  on  a  recognisance  in  nature  of  a  statute  staple, 
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■ 

upon  23  H.  1.  c.  6.  Nor  against  members  of  parliament 
executors  or  administrators,  for  the  debt  of  the  testator  or 
intestate.(a)  t 

^hen  ^  Rule  why  defendant  should  not  be  discharged, and  why 

court  win  not  the  testatum  ca.  sa.  should  not  be  set  aside,  there  being  no 
aet  aside  a  original  ca.  sa.  to  warrant  it.  The  court  said,  the  plain* 
test  ca.  sa.  tiff  may  cure  the  objection  even  after  error  brought,  but 
were  inclined  to  think,  that  as  the  original  ca.  sa.  was  not 
returned  by  the  sheriff,  or  entered  on  the  roll,  that  was  a 
fatal  objection. — It  was  then  suggested,  that  the  roll  was 
not  in  court,  but  that  if  another  day  were  given  to  plain- 
tiff to  bring  in  the  roll,  the  original  would  appear  pro- 
perly there ;  accordingly  the  matter  stood  over  till  this 
day,  when  the  writ  appearing  properly  entered  on  the 
roll, the  rule  was  discharged.  MUsteadv.  Coppard, 5  Term 
Rep.  212. 

Rule  why  testatum  ca.  sa.  should  not  be  set  aside,  be- 
cause no  original  ca.  sa.  to  warrant  i  t,  and  because  the  testa- 
tum was  not  warranted  by  the  judgment,  which  was  for 
trespass,  assault,  and  for  crim.  con.  with  plaintiffs 
%  wife,  whereas  the  execution  was  for  trespass  and  a*» 
eault  on  plaintiff.  Pending  rule,  plaintiff  applied  for 
another  rule  to  amend  the  testatum  ca.  sa.  by  making  it 
conformable  to  the  judgment,  and  to  sue  out  and  seal 
an  original  ca.  sa.  in  London,  to  warrant  the  testatum; 
both  motions  came  on  together.  Court  on  seeing  the 
record  produced  in  court,  said,  that  the  foundation  of 
the  application  failed,  for  that  it  then  appeared  to  them 
that  the  proceedings  were  Tegular,  the  record  (meaning 
the  roll)  being  produced  in  court  with  the  ca.  sa.  entered, 
and  sheriff's  return.  They  discharged  the  first  rule, 
and  thought  it  reasonable  the  second  rule  should  he 
made  absolute  without  costs.  Shaw  v.  Maxwell, 
6  Term  Rep.  451.  Fide  3  Term  Rep.  657.  Cowper- 
thwaite  v.  Owen,  8.  P.  . 
Vthai  Ihe  de-      &  defendant  superseded  for  want  of  being  charged  in 

fendant  can* 

not  be  taken  - 

in  execution. 


(«)  If  defendant  escape  or  be  rescued,  the  plaintiff 
may  sue  out  a  new  execution  if  he  pleases,  but  then  lie 
has  no  remedy  against  the  sheriff.  2  Bac.  Abr.  240, 844* 
855.  And  if  he  escape  from  the  King's  Bench  prison, 
the  plaintiff  on  application  to  a  judge  may  have  an  escape 
warrant.    And  see  stat.  1  Ann.  c.  6.  • 
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execution  wi&in  two  terms  after  judgment,  cannot  be 
again  arrested  and  taken  in  execution  upon  the  same 
judgment;  but  it  would  have  been  otherwise  had  defen- 
dant been  superseded   for  want  of  proceeding  in  time     • 
before  judgment.    7  East,  330.     Lyne  v.  Lowe. 

Fieri  facias,  (a) 

This  writ  was  the  only  writ  of  execution  that  lay  at  The  nature  of 
common  law,  and  was  afterwards  confirmed  by  the  tWs  *nt* 
statute  of  West.  2.  It  lies  as  well  against  privileged 
persons,  peers,  members,  <fec.  as  other  common  persons ; 
and  against  executors  or  administrators  with  regard  to 
the  goods  of  the  deceased,  as  for  costs  awarded  against 
them  by  false  pleading  or  confession  of  judgments,  if  no 
goods  of  the  testator  are  to  be  levied  for  those  costs.  (&) 

By    stat.   43  Geo.  3.  c.  46.  sect.  5.  it  is  enacted  that  ^^^1 
in  every  action,  in  which  the  plaintiff  shall  be  entitled  ™may,eT7p« 
to  levy  under  an  execution  against  the  goods  of  any  de- 
fendant, such  plaintiff  may  also  levy  the  poundage,  fees, 
and  other  expences  of  the  execution,    over  and  above 
the  sum  recovered  by  the  judgment. 

If  part  only  of  the  debt  be  levied  on  this  writ,  the  J*?"?1* 
plaintiff  may   have  a  ca.  sa.  for  the  residue,    but  be  levicd* 
should  recite  the  sheriffs  return.     1  Rol.  Jbr.  904.    Cro. 
Eliz.  344. 

There  need  not  be  fifteen  days-  between  the  teste  and  Testc- 
return  of  any  ca.  sa.  or  fi.  fa.  (except  against  bail,  or 
in  outlawry).  Stat.  13  Car.  2.  c.  2.  s.  7,  8. 

If  it  be  sued  out  in  term  time,  teste  the  writ  the  first  {^^r°*  j* 
day  of  the  term  (although  the  judgment  is  not  signed  catkm. 
till  .four  days  after);  in  vacation,  teste  it  the  last  day  of 
the  term. 

Rule  why  teste  fi.  fa.  should  not  be  set  aside,  and  be  sued  out 
the  goods  restored,  plaintiff  not  having  issued  a  fi.  fa.  to  ground  a 
to  warrant  it;  the  court  said,  according  to  the  established  testatum. 


(a)  This  writ  in  point  of  form  invariably  pursues  the 
judgment,  and  therefore  it  has  been  holden,  that  a 
special  execution  is  not  warranted  by  a  general  judg- 
ment    1  T.  R.  80.    SedvideS  B.  if  P.  187. 

(6)  Vide  my  Office  of  Sheriff,  3d  Ed.  p.  101.  as  to 
the  sheriff's  duty  on  this  writ 
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practice,  the.  want  of  an  original  fi.  fa.  was  a  decisive 
objection,  though  the  irregularity  might  be  cured  by  a 
subsequent  production  of  that  writ.  Rule  absolute. 
Brand  v.  Mears,  8  Term  Rep.  888. 

N.  B.  The  court  will  not  look  at  the  date  of  the  seal, 
if  it  is  produced;  therefore,  before  this  motion  comes 
on,  if  sued  out,  it  will  do,  so  as  it  be  produced  under 
seal  at  the  time  of  shewing  cause. 

Ju  to  amende  The  court  will  not  allow  the  plaintiff  to  amend  &fi.fa. 
ing  fi.  fa.        where  the  defendant  has  become  bankrupt  before  sale 

of  the  goods  under  it.     Hunt  v.  Pasman,   4  Maule  and 

Selw.  829. 

From  what  By  stat.  29  Car.  2.  the  goods  are  bound  only  from  the 

^^  ,  time   of  the  delivery  of  the  writ  to  the  sheriff;    seel  T. 

SSfow  ^-731.  but  lands  are  bound  from  the  day  of  the  judg- 

bound.  meat. 

If  an  the  If  all  the  money  is  not  levied,   the  writ  must  be  re* 

money  is  not  turned  before  a  second  execution  can  be  made  oil, 
levied.  because  the  second  is  grounded  on  the  deficiency  of  the 

first,  SdUc.  818. ;    and  the  sheriff's  return  to  the  first  writ 

jnust  be  recited.     Ibid. 

Fraudulent  A  fieri  facias  being  executed  fraudulently,  Kfi.fr- 
fi.  fa.  at  'the  suit  of  another,  afterwards,  shall  stand  good,  and 

is  to  be  preferred.     1  Wile.  44. 

Bankrupt:  The  defendant  had  been  declared  a  bankrupt,  the  cer-  j 

tificate  had  been  signed  by  four  parts  in  five  in  number 
and  value  of  the  creditors,  but  not  allowed  at  the  time  a 
'  writ  of  fieri  facias  issued.     Motion  to  set  it  aside.   Tbe 

debt  was  previous  to  the  bankruptcy :    court  discharged 
the  ri^le.     CaUen  v.  Meyrick,  1  1'enn  Rep.  362. 

If  goods  are  Where  goods  are  seized  under  a  fi.  fa.  the  same  dajr 
aeizedtheday  that  the  plaintiff  commits  an  act  of  bankruptcy,  it* 
on  which  de-  0pen  to  inquire  at  what  time  of  the  day  the  good* 
fendant  be-  were  se[ze&9  and  the  act  of  bankruptcy  was  committed, 
comes  bank-     and  the  validity   of  the   execution    depends  upon  the 

priority.    4  Campb.  197. 
If  delivered  gy  49  Geo.  3.  c.  121.     Executions   levied  more  than 

before  S8  two  months  before  commission  of  bankrupt  issued,  wjl 
mission  issued,  bind  the  goods,  notwithstanding  a  prior  act  of  bank- 
ruptcy. 
If  two  write  Where  two  writs  of  fi.  fa.  against  the  same  defendant, 
X!  w  ^  are  delivered  to  the  sheriff  on  different  days,  and  no 
Kl.  »te  is  actually  made  of  the  defendant's  goods,  the  J* 
rity.  execution  must  have  the  priority ,  even  though  tbe  *iw*     = 
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was  first  made  under  the  subsequent  execution ;  aad  if 
the  person  claiming  under  the  second  execution  pay  the 
sheriff  the  amount  of  the  debt  under  the  first  execution 
for  his  security,  the'court  will  not  compel  the  sheriff  to 
refund  that  money  on  motion.  And  Ashurst,  Justice, 
said,  that  the  principle  of  law  is,  that  the  person  whose 
writ  is  first  delivered  to  the  sheriff  is  entitled  to  a 
priority,  and  that  the  goods  of  the  party  are  bound  by 
the  delivery  of  the  writ.  Hutchinson  v.  Johnson,  1  Term 
Rep.  129,  131. 

The  court  will  not  order  the  sheriff  to  retain,  in  satis- 
faction of  a  present  writ  of  fi.  fa.  issued  by  plaintiff 
against  the  defendant,  money  or  bank  notes,  which  the 
sheriff  had  before  received,  for  the  use  of  the  defen- 
dant, in  discharge  of  an  execution  levied  by  the  defen- 
dant, against  another,  and  which  the  sheriff  had  not 
paid  over.     Knight  v.  Cuddle,  9  East,  48. 

The    sheriff   that  begun  the  execution  shall  end  it,  Sheriff  who 
though  he  is  out  of  office,  Salk.  323 :  and  may  sell  goods  began  the 
after  he  is  out  of  his  office,  without  a  venditioni  exponas,  execution 
Jx>rd Raym.  990.  shall  endit. 

If  the  sheriff  return,  that  he  has  levied  the  goods,    and  If  sheriff re- 
that  they  remain  in  his  bands  for  want  of  buyers,  and  he  J*??*116  want 
continues  in  office,  a,  venditioni  exponas  issues  to  make  towt^^ro- 
sale  thereof,  by  which  he  is  compelled  thereto.     If  be  be  c^. 
out  of  office  before  he  makes  sale,  then  sue  out  a  dis- 
tringas to  compel  him  to  sell  the  goods,  directed  to  the  * 
new  sheriff,  to  distrain  the  old  sheriff  to  sell,  whereby 
be  is  compellable  so  to  do ;   or  move  for  issues  against  % 

him  to  the  value  of  the  goods.    6  Mod.  295,  296. 

•  On  a  fi.  fa.  upon  a  judgment  against  one  partner,  the  If  against  one 
sheriff  may  take  the  goods  of  both,  and  the  vendee  shall  P*1*116*' 
bave  a  moiety  in  common  with  the  other.     Comb.  217. 

DougL  627.     WightwicVs  Rep.  50. 

If  a  man  died  in  execution  formerly,    his  executors  If  defendant 
were  no  farther  chargeable ;  but  now,  by  stat.  21  Jac.  1,  ^^J?  exe" 
c  24,  "  though  he  do  die  in  execution,  yet  the  plaintiff  ^ 
"  may  have  an  execution  against  his  lands,  goods  and 
«  chattels:' 

This  writ  does  not  abate  by  the  plaintiff's  death ;    but  Does  not 
the  sheriff  must  go  on  to  execute  his  writ.     Mod.  Ca.  L.  aJ>^teJSr, 

*  Eq.  225.  Salk.  322.  6  Mod.  290.  {£{£*  ■ 

..  A  landlord  is  entitled  to  a  year's  rent  in  the  case  of  an  Landlord, 
execution,   without  deduction,  and  the  sheriff  must  take 
4tiM  of  him,  8  jinn.  c.  14,  s.  I ;  but  a  ground  landlord 
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cannot  come  in  for  a  year's  rent  on  an  execution 
against  an  under-lessee ;  for  the  statute  only  extends  to 
the  immediate  landlord.  Sir.  787.  The  landlord  most 
give  the  sheriff  notice,  or  the  sheriff  is  not  bound. 
1  Str.  97.  Vide  2  WiU.  140.  And  is  entitled  without 
pajing  any  poundage.     Str.  643. 

If  a  term  of  If  a  sheriff  sell  a  term  of  years  under  a  writ  of  fi.  fa. 
years  be  sold,  which  is  afterwards  set  aside  for  irregularity,  and  the 
the  termor  ^  produce  of  the  sale  directed  to  be  returned  to  the  termor, 
tai^ejectment  ^e  termor  cannot  maintain  ejectment  to  recover  his 
against  the  '  term  against  the  vendee  under  the  sheriff.  Doe,  on 
vendee  to  re-  the  demise  of  Emmett  v.  Thorn,  1  Maule  and  Selw.  485. 
cover  the  But  it  seems  otherwise,  if  the  term  be  extended  upon 
elegit,  or  forfeited  on  outlawry,  and  sold,  and  the  judg- 
ment, or  outlawry  be  reversed.  Cro.  Joe.  246.  Cro. 
Eliz.  278. 

Ifaftonrerdict,      jf  a  piajntiff  dies  after  a  verdict,  and  before  the  day 
day  in  bant    in  bank»  though  the  judgment    be  right,  yet  a  sci.  fa. 
must  be  awarded  before  execution.    1  Wus.  302.    Earl 
v.  Brown. 

^"^y  **      If  a  fi.  fa.,  ca.  ea.,  or  elegit,   be  taken  out  within 

pekefoch*1  *be  7ear>  an<^  returned  and  awarded  on  the  roll,  the 
same  may  be  continued  from  term  to  term,  to  the  time 
of  the  execution  thereof,  although  after  the  year,  and  be 
as  effectual  as  if  the  judgment  had  been  revived  by  scire 
facias.  N.  on  R.  E.  6  Geo.  2.  But  a  fi.  fa.  must  be 
left  with  the  proper  officer,  before  he  will  make  the 
entry  on  the  roll,  returned  by  the  sheriff! 

l!Pie,tohL  "  *ke  king's  extent  be   sued  out  posterior  to  a  judg- 

preferred  and  men^  recovered  by  the  subject,  and  a  writ  of  execution 

when  not.        thereon  be  delivered  by  the  sheriff,  though  not  executed, 

the   king  shall  not  be  preferred.      Uppom  v.  Sumter, 

2  Black.  Rep.  1251,  1294.     Vide  Com.  Dig.  2.  v.  5S8. 

3  Mod.  236,  Lechtnere  v.  Thornygood ;  held,  that  after 
execution  at  the  suit  of  the  subject  begun,  but  not  com- 
pleted, the  king's  extent  came  too  late.  Vide  33  271  8, 
c.  39,  8.  74.  Hard.  23.  Comyn,  123.  7  Rep.  18. 

When  execu-       Process  sued  out  by  the  crown  against  a  defendant  to 
tion  at  the       recover  penalties,    on  which  judgment  for  the  crown  is 
crow^toL     afterwar^s  obtained,    entitles  the  king's   execution    to 
Se^riority.Ve  hftve  priority  within  the  stat.  33  H.  8.  c.  39.  s.  74.  before 
the  execution  of  a  subject,  whose  execution  had  issued 
and  been  commenced  on  a  judgment  recovered  agaiut 
same  defendant  prior  to  the  king's  judgment,  but  sub- 
sequent to  the  commencement  of  the  king's  process;    tta 
king'i  execution  having  been  delivered  to  sheriff  before 
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the  actual  sale  of  the  goods,  under  plaintiff's  execution. 
BuUer  v.  Buller,  1  East,  338. 

If  goods  be  taken    on  a)!,  fa.  against  the  king's  If  goods  tafan 
debtor,  and  before  sale,  an  extent  comes  at  the  suit  of  ^f^^11 
the  king,    grounded  on  a  bond  debt,    tested  after  the  ext£nt  ^^ 
delivery  of  the  fi.  fa.  to  the  sheriff  the  goods  "cannot  in. 
be  taken  on  the  extent.    Rorke  v.  Dayrell,  4  Term  Rep. 
402.    If  an  extent  at  the  suit  of  the  crown  be  tested 
prior  to  the  time,  when  the  subject's  execution  is  deli- 
vered to  the  sheriff,  the  former  shall  have  the  preference : 
but  as  by  the  common  law,    abridged  as  it  is  by  the 
statute  of  frauds,   the  property  of  the  debtor's  goods 
is  bound  by  the  delivery  of  the  writ  to  the  sheriff,    there 
then  remains  no  property   in  the  debtor,  on  which  the 
prerogative  of  the  crown  can  attach.     In  this  case  the 
sheriff  had  actually  seized  the  goods  under  the  plaintiffs 
execution,  and  an  execution  once  begun  shall  proceed  ; 
it  shall  not  stop  on  the  issuing  of  a  commission  against 
the  debtor ;    and  in  this  respect  I  know  no  distinction 
between  the  case  of  the  crown,  and  that  of  the  subject 
Lord  Kenyon. 

Although  a  judgment  be  obtained  by  the  subject  first,  If  subject  ob- 
and  he   lays  by,  and  does  not  execute  his  writ,  Mr.  J.  Gained  a  judf- 
Buller  said,  he  was  inclined  to  think  the  execution  by  ment  firsU 
the  subject  would  be  postponed. 

The  words  of  the  stat.  33  H.  8.  are,  that  the  king's  ™e**L 
suit  shall  be  preferred  to  that  of  any  other  person,  so 
always  that  the  king's  suit  be  taker\  or  commenced,  or 
process  awarded,  before  judgment  given  for  the  said 
other  person  or  persons. 

If  the  execution  (it  is  said)   be  tested  in  the  defen-  If  tested  in 
danCs  life-time*  it  may  be  taken  out  and  executed  after  ^feJ,.dant', 
his  death.     12  Mod.  5.    2  Id.  Ray.  850.    7  Mod.  95.  MeUn** 
OUb.  Exc.  15,  16.   GUb.  Law  of  Executions,  46.    Cro. 
Eliz.  181.     1  Mod.   188.    Comb.  33.    Pract.  Reg.  215. 
7  Term  Rep.  20. 

An  execution  may  relate  back  to  the  first  day  of  the  Relation  bad: 
term,  though  the  defendant  died  before  execution  actu-  <*  execution. 
ally  taken  out     But  if  the  execution  be  tested  after 
the  defendant's    death,  it  is  irregular.    Ibid,  24.    See 
Heapy  v.  Paris,  6  term  Rep.  368. 

Kensington  Palace,  being  kept  in  constant  state  of  A *;**• can- 
preparation   to   receive  the    king,     with    his    officers,  jrfj^S 
servants,  and  guards,'  residing  and  doing  duty  there  at  ton  palaceT^ 
all  times,  and  some  of  the  royal  family  having    apart- 
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If  tested  out 
of  term. 


ments  there,  is  privileged  as  a  royal  palace,  against 
the  intrusion  of  the  sheriff,  for  the  purpose  of  execut- 
ing process  against  the  goods  of  a  person  baring  the 
use  of  certain  apartments  therein.  Winter  v.  Mile*, 
knight,  and  another,  late  sheriff  of  Middlesex,  10  East, 
678. 

An  execution  tested  out  of  term  is  not  void.   2  Burr. 
1188.  ;  it  may  be  amended. 

Howto be  in-      The  writ  of  fi.  fa.  is  to  be  ingrossed  on  a  fits,  stamp 
^^EJl  parchment,  and  only  to  be  sealed;   pay  7d.  and  is  to 

issue  only  in  the  county  where  the  venue  is  laid. 

The  law  stationers  have  them  ready  printed  in  case,  or 
debt. 

When  to  issue      But  if  the  goods  are  to  be  taken  in  another  county, 
a  testatum  fi.  ^en  yOU  jgsue  ou{  a  testatum  fieri  facias, 

The  forms  of  the  fieri  facias,  and  the  testatum,  will 
be  as  follow: 


To  be  issued        „  Fi-  fa-  in  Assumpsit, 
in  the  county      George    the    third,    Ac. 
where  venue    To  the  sheriff  of   Glouces- 
is  laid,  other-   ter shire,  greeting :  we  corn- 
wise  a  testa-    man(|  yOU>  ^at  yOU  cause 

to  be  made  of  the  goods 
and  chattels  in  your  baili- 
wick of  C.  D.    which  A. 

B.  lately  in  our  court, 
before  us  at  Westminster, 
recovered  against  him,  for 
his  damages,  which  he  had 
sustained  as  well  by  means 
of  the  not  performing  cer- 
tain promises  and  under- 
takings made  by  the  said 

C.  D.  to  the  said  A.  B.  as 
for  his  costs  and  charges  by 
him  expended  about  his 
suit  in  that  behalf,  whereof 
the  said  C.  is  convicted,  as 
appears  to  us  of  record ; 
and  have  you  that  money 
before  us  at  Westminster,  on 

next  after 

to  render  to  the 
said  A.    B.  for  his  dama- 


Fi.fd.  in  Debt 
Oeorge  the  third,  Ac. 
To  the  sheriff  of  Middlesex, 
greeting :  we  command 
you,  that  you  cause  to  be 
made  of  the  goods  and  chat- 
tels in  your  bailiwick  of  C. 
D.  as  well  a  certain  debt  of 
1.  which  A.B.  lately  in  our 
court,  before  \is  at  West- 
minster,  recovered  against 
him,  as  also  1.  which  in 
our  same  court  before  us 
were  awarded  to  the  said 
A.B.  for  his  damages  which 
he  had  sustained,  as  weO 
by  the  occasion  of  the  de- 
taining the  said  debt,  as 
for  his  costs  and  charges  by 
him  laid  out  about  his  suit 
in  that  behalf,  whereof  the 
said  C.  is  convicted,  as  ap- 
pears to  us  of  record ;  and 
have  you  that  money  before 
us  at  Westminster,  on 
next  after 

to  render  to  the 
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ges  aforesaid ;  and  have  said  A.  for  his  debt  and  da- 
there  then  this  writ.  Wit-  mages  aforesaid ;  and  have 
ness,  <fec.  there  then  this  writ.      Wit- 

Law  and  Markham.    ness,  &c. 

Law  and  Markham. 

If  after  a  scire  facias,  and  by  default,  after  the  words,  If  after  set  fit 
"  whereof  the  said  C.  is  convicted,  as  appears  to  us  of 
"  record,"  say, "  and  whereupon  it  is  considered  in  our 
u  same  court*  before  us,  that  the  said  A.  have  his  exe- 
"  cution  against  the  said  B.  of  the  debt  and  damages 
"  aforesaid,  according  to  the  force,  form  and  effect  of 
"  the  said  recovery,  by  the  default  of  the  said  B.  as  also 
"  appears  to  us  of  record;  and  have  you  that  money 
u  before,  %c." 

If  in  assault,  say, "  for  his  damages  which  he  sustain-  Fi.  fa.  in 
"  ed,  as  well  by  reason  of  a  certain  trespass  and  assault,  assault. 
"  lately  committed   by  the  said  C.  on  the  said  A.  at 
"  Westminster  in  your  county,  as  for  his  costs,  &c." 

If  in  covenant,  "  for  his  damages  which  he  sustained  The  like  in 
"  as  well  by  reason  of  a  certain  breach  of  covenant  covenant. 
M  made  between  the  said  C.  and  the  said  A.  as  for  his 
•  costs,  Ac," 

For  his   damages,   which  he  sustained   as    well  by  The  like  in 
reason  of  a  certain  trespass,  and   ejectment  committed  qjeetment. 
against  the  said  A.  by  the  said  C.  at  E.  in  your  county, 
ai  for  his  costs,  Ac. 

Money,  being  the  surplus  of  a  former  execution  against  shc!^r  CBaa^ 
defendant's  goods,  was  refused  to  be  staid  in  the  late  J^fc  hlST** 
sheriff's  hands,   for  the  purpose  of  satisfying  another  ex-  hands  being 
mention  at  the  suit  of  the  same  plaintiff  against  same  de-  the  surplus  of 
fendant,  who  had  no  other  effects  on  which  the  sheriff  a  former  exe- 
could  levy.     Fieldhouse  v.  Croft,  4  East,  610.  JJSLVrt  of 

If  the  sheriff  be  served  with  a  rule  to  return  fi.  fa.  another  exe- 
which  expired  the  last  day  of  the  term,   and  he  does  not catlon' 
file  his  return  at  the  rising  of  the  court,  the  court  will  When  the  writ 
grant  an  attachment.   Rex  v.  Sheriff  of  Surrey,  1 1  East,  ^^J^ 

day  of  term* 

Testatum  fi.  fa.  in  Assump.  Testatum  fi.  fa.  in  debt. 
George,  $c.  To  the  she-  George,  $c.  To  the  she- 
rift  of  London,  greeting:  riff  of  Middlesex,  greeting, 
We  command  you,  that  you  Ac.  (to  the  end  of  the  fi.  fa  J 
quise  to  be  made,  Ac,  (to  damages  aforesaid :  and  our 
the  end  of  the  fi.  fa.}  da-  sheriffs  of  London, '  at   a 
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Testatum 
part 


i 


mages  aforesaid :    and   our 
sheriff  of  Middlesex  hath 
returned  to  us  at   Westmin- 
ster ^  that  the  said   C.  had 
ndt  any  goods  or  chattels  ' 
in  his  bailiwick  whereof  he 
could  cause  to  be  made  the 
damages  aforesaid,  or  any 
part  thereof:    whereas  it  is 
testified  in  our  Same  court, 
before  us,  that  the  said   C. 
has   sufficient    goods  and 
chattels  in  your  bailiwick, 
whereof  you  may  cause  to 
be  made  the  damages  afore- 
said, and  every  parttbereof ; 
and  have  there  then  this 
writ.    Witness,  &c. 


certain  day  now  past,  re- 
turned to  us,  that  the  said 
C.  had  not  any  goods  or 
chattels  in  their  bailiwick, 
whereof  they  could  cause 
to  be  made  the  debt  and 
damages  aforesaid,  or  any 
part  thereof:    whereas  it  is 
testified  in  our  same  court 
before  us,  that  the  said  C. 
hath    sufficient  goods  and 
chattels  in  your  bailiwick, 
whereof  you  may  cause  to 
be  made  the  debt  and  da- 
mages aforesaid,  and  every 
part    thereof;     and    have 
there  then  this  writ     Wit- 
ness, Ac* 


If  the  pro-  N.  B.  If  the  proceedings  be  by  original,  -add  the  defen- 

ceedinge  are    dant's  addition  as  in  the  declaration;  at  the  foot  of  toe 

by  original,     execution  say,  and  have  ilierethis  writ,  and  make  it 

returnable  on  a  general  return  day,  as  on  the  morrow  of 

All  Souls,  wheresoever  we  shall  then  be  in  England. 

If  there  is  a  levy  on  the  fieri  facias,  and  it  be  neces- 
sary to  have  a  testatum  for  the  residue,  you  must  recite 
the  first  fi.  fa.  and  sheriff's  return  thereon,  and  Acs 
command  the  sheriff  to  levy  the  residue.  Salk*  318. 
Ornate  v.  Vyner. 


Testatum  for 
the  residue. 


A  Non  omittasfi.  fa. 

George,  Ac.  To  the  she- 
riff of  Norfolk,  greeting: 
We  command  you,  that  you 
omit  not,  by  reason  of  any 
liberty  in  your  bailiwick, 
but  that  you  enter  the  same, 
and  cause  to  be  made  of  the 
goods  and  chattels  in  your 
bailiwick  of  C.  D.  (the 
same  as  a.fi.  fa.) 

* 

Testatum  fi.  fa.  into  Dur- 
ham, in  Case. 

George,  &c.  To  the  Right 


Fu  fa.  for  the  Residue  in 
Assumpsit. 
George  the  third  by  tie 
grace  of  God,  &c.    To  lie 

sheriff  of   greeting: 

Whereas  we    lately  com- 
manded you,  that  of  the  ' 
goods  and  chattels  of  C.  D- 
in    your    bailiwick,    J** 
should  catise  to  be  mad* 

1.  which  A.    B.  then 

lately  in  our  court  befoi* 
us  at  Westminster,  had  re- 
covered against  C.  D.  for 
his  damages  which  he  bid 
sustained,  as  weU  on  occa- 
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Reverend  Father  in  God, 
— —  by  divine  permission 
lord  bishop  of  Durham,  or 
to  his  chancellor  there, 
greeting :  We  command 
yon,  that  by  our  writ,  un- 
der the  seal  of  your  bishop- 
rick  duly  to  be  made,  and 
to  the  sheriff  of  the  county 
of  Durham  to  be  directed, 
you  command  the  said  she- 
riff, that  of  the  goods  and 
chattels  of  C.  D.  in  bis  bai- 
liwick, he  cause  to  be  made 
which  A.  B.  lately  in 
our  court  before  us  at  West- 
minster, recovered  against 
him,  for  his  damages, 
which  he  had  sustained,  as 
well  by  means  of  the  not 
performing  certain  promi- 
ses and  undertakings,  lately 
made  by  the  said  C.  to  the 
said  A.  B.  as  for  his  costs 
and  charges  by  him  laid  out 
about  his  suit  in  that  behalf, 
whereof  the  said  C.  is  con- 
victed, as  appears  to  us  of 
record ;  and  have  you  the 
said  money  before  us  at 
Westminster ,on  next 

after  to  render  to 

the  said  A.  B.  for  his  da- 
mages aforesaid:  and  our 
sheriff  of  Middlesex,  at  a 
certain  day  now  past,  re- 
turned to  us,  that  the  said 
C.  had  not  any  goods  or 
chattels  in  his  bailiwick, 
whereof  he  could  cause  to 
be  made  the  damages  afore- 
said, or  any  part  thereof: 
whereas  it  is  sufficiently 
testified  in  our  same  court 
before  us,  that  the  said  C. 
hath  sufficient  goods  and 
chattels  in  our  said  county 

I  i 


sion  of.  the  not  performing 
certain  promises  and  under- 
takings then  lately  made 
by  the  said  C.  D.  to  the  said 
A.  B.  as  for  his  costs  and 
charges  by  him  about  his 
suit  in  that  behalf  expend- 
ed ;  whereof  the  said  C.  D. 
was  convicted,  as  appeared 
to  us  of  record ;  and  that 
you  should  have  that  money 
before  us  at  Westminster 
on  next  after  '       to 

render  to  the  said  A.  B.  for 
his  damages  aforesaid.  And 
you  at  that  day  returned 
to  us,  that  by  virtue  t)f  the 
said  writ  to  you  directed, 
you  had  caused  to  be  made 
of  the  goods  and  chattels 

of  the  said    C.   D. 1. 

parcel  of  the  damages  -afore- 
said, which  money  you  had 
ready  at  the  day  and  place 
in  the  said  writ  contained, 
as  by  the  said  writ  you 
were  commanded :  and  that 
the  said  C.  D.  had  not  any 
other,  or  more  goods  or 
chattels  in  your  bailiwick 
whereof  you  could  cause  to 
be  made  the  residue  of  the. 
damages  aforesaid,  or  any 
part  thereof.  Therefore  we 
command  you  that  of  the 
goods  and  chattels  of  the 
said  C.  D.  in  your  baili- 
wick, you  cause  to  be  made 
1.  residue  of  the  dama- 
ges aforesaid ;  and  have  you 
that  money  before  us  at 
Westminster,  on  next 
after  to  render  to 
the  said  A.  for  the  residue 
of  his  said  damages;  and 
have  then  there  this  writ. 
Witness,  &c. 
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palatine,  whereof  the  said 

sheriff  can  cause  to  be  made    f%,  fa%  de  bonis  ecclesiastic 
the  damages  aforesaid,  and  Ct>,  in  Debt 

every   part    thereof;    and        George,  &c.  To  the  Right 
have  you  there  then  this    Reverend  Father  in  God, 

writ.     Witness,  Ac.  f  by  divine  Providence 

lord  bishop  of  Lincoln, 
greeting;  we  command  you,  that  of  the  ecclesiastical 
goods  of  C.  D.  late  of,  &c.  clerk,  in  your  diocese,  y<m 
cause  to  be  made  a  certain  debt  of  10001.  which  A.  B. 
lately  in  our  court  before  us  at  Westminster,  recoyered 
against  him ;  as  also  80s.  which  were  adjudged  to  the  said 
A.  B.  in  our  same  court  before  us,  for  his  damages, 
which  he  had  sustained,  as  well  by  occasion  of  the  de- 
taining that  debt,  as  for  his  costs  and  charges  by  him  laid 
out  about  his  suit  in  that  behalf,  whereof  the  said  C.  is 
convicted,  as  appears  to  us  of  record,  and  have  you  the 
said  monies  before  us  at  Westminster,  on  next  after 

,  to  render  to  the  said  A.  B.  for  the  debt  and 
damages  aforesaid;  and  whereupon  our  sheriff  of  M& 
dlesex,  on  next  after  in  this  same  term 

(or  in  term  last  past)  returned  to  us  at  Westmut 

stcr,  that  the  said  C.  D.  had  not  any  goods  or  chattels, 
nor  any  lay  fee  ra  his  bailiwick,  whereof  he  could  cause 
to  be  made  the  debt  and  damages  aforesaid,  or  any  part 
thereof;  and  that  the  said  C.  D.  was  a  beneficed  clerk, 
to  wit,  rector  of  the  rectory  (a)  and  parish  church  of  W. 
in  the  county  of  B.  in  your  diocese  of  Lincoln;  and 
have  you  there  then  this  writ.     Witness,  Ac. 

This  writ  is  to  be  sealed,  pay*  7d.  and  sent  to  the  re- 
gister of  the  diocese,  who  will  make  out  a  sequestration, 
the  plaintiff  first  giving  security  by  bond  to  the  bishop. 

Of  the  fi.  fa.    ,    When  the  sheriff  returns,  that  the  defendant  is  a  bene- 
de  bonis  ec-     ficed  clerk,  not  having  any  lay  fee,  a  writ  goes  to  the 
desiasticis.      bishop  of  the  diocese,  in  the  nature  of  are-levari  ot  fieri 
facias,  to  levy  the  debt,  and  damages,  de  bonis  ecclesias* 
ticis,  which  are  not  to  be  touched  by  lay  hands,  and  there- 
upon the  bishop  sends  out  a  sequestration  of  the  profits 
of  the  clerk's  benefice,  directed  to  the  churchwardens, 
to  collect  the  same,  and  pay  them  to  the  plaintiff,  till  the 
full  sum  be  raised.    2  Burn's  Eccl.  Law,  329. 


(a)  Or  vicar  of  the  vicarage. 
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■ 

The  bishop  may  be  ruled  to  return  the  writ,  and  will  The  bishop 
be  liable  to  an  action  if  he  make  a  false  return.     Gilb.  may  be  ruled 
Exec.  26.  1  Ld.  Bay.  265.  t0  return  wriu 


George,  Ac.     To  the  Right  Reverend  Father  in  God 
by  divine  permission  archbishop  of  Canterbury, 


primate  of  all  England,  and  metropolitan,  greeting:  We 
command  you,  that  of  the  ecclesiastical  goods  of  C.  D. 
clerk  of  the  diocese  of which  is  within  the  pro- 
vince of  Canterbury  as  ordinary  of  that  church,  the  epis- 
copal see  of now  being  vacant,  you  cause  to  be 

made,  <fec.  (as  in  the  last  precedent.) 


Fi.fa.de  , 
bonis,  &c,  to 
the  archbishop 
of  Canterbury 
during  the 
vacancy  of  a 
bishop's 


Fi.  fa.  in  Assumpsit  against 
an  Administratix,  where 
she  confesses  the  Debt  of 
the  Testator,  or  on  a  Re- 
covery. 

George,  Ac.     We  com- 
mand you  that  you  cause 
to  be  made  of  the  jgoods 
and  chattels  in  your  bai- 
liwick, which  were  of  C. 
D.  at  the  time  of  his  death, 
in  the  hands  of  E.  G.  ad- 
ministratrix of  all  and  sin- 
gular the  goods  and  chat- 
tels,   rights    and    credits, 
which  were  of  the  said  C. 
deceased,   at  the  time  of 
his  death,  who  died  intes- 
tate,   to    be    administered 
1.  which  A.  B.  lately  in 
our  court,  before  us  at  fvest- 
fninster9  recovered  against 
the  said  £.  administratrix 
as  aforesaid,  for  his  dama- 
ges,   costs,    and  charges, 
which  he  had  sustained  by 
reason  of  the  non-perfor- 
mance of  certain  promises 
and  undertakings  made  by 
the  staid  C.  D.  in  his  life- 
time, to  the  said  A.  whereof 
the  said    E.   is  convicted, 
as  appears  to  us  of  record, 
if  she  hath  so  much  thereof 

I 


The  like  against  an  Admi- 
nistratrix in  Debt. 

George,  &c.  We  com- 
mand you,  that  of  the  goods 
and  chattels  in  your  baili- 
wick which  were  of  C.  D. 
at  the  time  of  his  death,  in 
the  hands  of  E.  G.  widow, 
administratrix  of  all  and 
singular  the  goods  and 
chattels,  rights  and  credits, 
which  were  of  the  said  C. 
at  the  time  of  his  death, 
who  died  intestate,  to  be 
administered,  you  cause  to 
be  made  as  well  a  certain 
debt  of  1.  which  A.  B. 
lately  in  our  court  before 
us  at  Westminster,  recover- 
ed against  the  said  E.  admi- 
nistratrix as  aforesaid;  as 
also  1.  which  in  our  said 
court  before  as  were  ad- 
judged to  the  said  A.  for 
his  damages,  costs  and 
charges,  which  he  had  sus- 
tained, by  means  of  detain- 
ing the  said  debt  whereof 
the  said  E.  is  convicted,  as 
appears  to  us  of  record,  if 
she  hath  so  much  thereof  in 
her  hands  to  be  administer- 
i  2 
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in  her  hands  to  be  adminis-  ed,  and  if  she  hath  not  m 

tered ;  and  if  she  hath  not  much  thereof  in  her  band* 

so  much  in  her  hands  to  be  to  be  administered;  then 

administered,  then  that  you  that  you  cause  to  be  made 

cause  to  be  made  61.  10s.  the  said    Lthedamagesand 

being  the  costs  and  char-  costs  aforesaid,  of  the  pro- 

ges    of   the  said  A.   and  per  goods  and  chattels  in 

parcel  of  the  damages  afore-  your  bailiwick,  of  the  said 

said,  of  the  proper  goods  E.  administratrix  as  afore- 

and  chattels  in  your  baili-  said :   and  have  yon  that 

wick,  of  the  said   E.    ad-  money  before  us  at  West- 

ministratrix  as   aforesaid;  minster,  on  next  ate 

and  have  you  that  money  to  render  to  the 

before  us  at   Westminster,  said  A.  for   his  debt  and 

on  next  after  damages    aforesaid ;    and 

to  render  to  the  said  A.  for  have  you  there    then  this 

bis  damages  aforesaid ;  and  .writ    Witness,  &c. 
have  there  then  this  writ. 
Witness,  Ac. 

N.  B.   If  it  be  against  an  executory  add  the  word*, 
"  Executor  of  the  last  will  and  testament  of  A.  B.  de- 

*'  ceased." 

■ 

FL  fa.  for  de-       Georgey  &c.  We  command  you  that  you  cause  to  be 
fendant's  costs  made  of  the  goods  and  chattels  of  A.  B.  in  your  bailiwick, 
on  verdict.       141   i0s  which  were  awarded  to  D.  E.  in  our  court,  be- 
fore us  at  Westminster ',  according  to  the  form  of  the  sta- 
tute in  such  case  made  and  provided,  for  his  costs  and 
charges  by  him  expended,  in  and  about  his  defence,  in  a 
certain  plea  of  trespass  on  the  case  (as  the  action  is,)  pro- 
secuted in  our  said  court  before  us  by  the  said  A.  against 
the  said  D.  whereof  the  said  A*  is  convicted,  as  appears 
to  us  of  record ;  and  have  you  that  money  before  us  at 
Westminster,  on  next  after  and  have  you 

there  then  this  writ.     Witness,  &c. 

When  the  The  sheriff  summoned  a  jury  to  satisfy  himself  whether 

sheriff  may      a  claim«.ot  of  the  goods  seized  under  a  fi.  fa.  had  a  right 
j^™1011  a      or  not.     On  motion  to  set  aside  the  inquisition,  and  i  to 

have  the  goods  sold  for  plaintiffs  benefit :  Lord  Ke*f*> 
This  application  is  perfectly  new  in  practice,  and  I  am 
not  sure  it  is  founded  in  principle.  This  is 'a  kind  of  is* 
quest  of  office ;  it  is  merely  to  indemnify  the  sheriff  in 
making  his  return  to  the  writ,  but  it  does  not  bind  the 
right  between  the  litigating  parties :  I  do  not  know  that 
we  have  auy  authority  to  interfere:  if  we  were  to  set  aside 
the  inquisition,  1  do  not  think  we  could  order  a  new  in- 
quiry. Rule  refused.  Roberts  v.  Thomas,  6  Term  Rep.  # 
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Vide  DaU.  Sher.  146.  Glib,  on  Execu.  21.  As  soon  as 
it  becomes  necessary  to  justice  to  inquire  to  whom  the 
goods  belong,  the  sheriff  is  bound  to  make  that  inquiry. 
Lord  Kenyan,  4  Term  Rep.  648.  Farr  v.  Newman* 
Vide  Dough,  40.  Such  an  inquisition  is  noi  eyidence. 
Vide  H.  Black.  Rep.  2  V. 


For  Costa  on  a  Nonsuit. 
George  the  third,  &c. 
To  the  sheriff  of  Middlesex, 
greeting :  we  command 
you,  that  you  cause  to  be 
made  of  the  goods  and 
chattels  in  your  bailiwick 
of  A.  B.  1.  which  were 
awarded  to  C.  D.  in  our 
court,  before  us  at  West- 
minster,  according  to  the 
form  of  the  statute  in  such 
case  made  and  provided, 
for  his  expences  and  costs, 
(a)  which  he  has  been  put 
to  by  reason  of  the  false 
claim  of  the  said  A.  in  a 
certain  plea  of  trespass  on 
the  case,  prosecuted  in  our 
said  court  before  us,  by  the 
said  A.  agaiust  the  said  C. 
whereof  the  said  A.  is  con- 
victed, as  appears  to  us  of 
record ;  and  have  you  that 
money  before  us  at  West- 
minster,  on,&c.  Witness, 
*c. 


Venditioni  exponas. 
George,  &c.  To  the  she- 
riff of  Middlesex,  greeting: 
whereas  we  lately  com- 
manded you,  that  you 
should  cause  to  be  made 
of  the  goods  and  chattels 
of  C.  D.  1.  which  A.  B. 
lately  in  our  court  before 
us  at  Westminster,  recover- 
ed against  him  for  a  debt; 
and  also  s.  whi^h,  <&c. 
(here  recite  the  writ  verba- 
tim:) and  that  you  should 
have  that  money  before  us 
at  Westminster,  on,  &c.  to 
render  to  the  said  A.  for 
his  debt  and  damages  afore- 
said ;  whereof  the  said  C.  . 
D.  is  convicted,  as  appears 
to  us  of'  record;  and  you 
at  that  day  returned  to  us 
at  /Pes£wwwter,tbatyouhad 
made  of  the  goods  and  chat- 
tels of  the  said  C.  to  the 
value  of  the  debt  an  J  dama- 
ges aforesaid;  which  said 
goods  and  chattels  remain- 
ed in  your  bands  unsold  for 


(a)  If  on  a  non  pross  for  not  declaring,  say,  by  him 
laid  out  in  and  about  his  defence  in  a  certain  action 
brought  by  the  said  A.  against  the  said  C.  iu  oui*  said 
court  before  us,  for  that  the  said  A.  hath  not  declared 
ftgtinst  the  s*id  C.  by  his  bill  or  declaration,  in  any  per- 
sonal action,  or  ejectment,  against  the  said  C.  D.  before 
the  end  of  term  last,  being  the  next  term  alter  the 

appearance  of  the  said  C.  D.  at  ihe  suit  of  the  said  A.  B» 
whereof  the  said  A.  B.  is  convicted,  <&c. 
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want  of  buyers :  therefore  we  being  desirous  that  the 
said  A.  be  satisfied  his  said  debt  and  damages,  command 
that  you  sell,  or  cause  to  be  sold,  the  said  goods  and 
chattels  of  the  said  C.  by  you  in  form  aforesaid  taken,  and 
every  part  thereof,  for  the  best  price  that  can  be  got  for 
the  same,  and  at  least  for  the  debt  and  damages  afore- 
said :  so  that  you  have  that  money  arising  from  such  sale, 
before  us  at  Westminster  9  on,  &c.  to  render  to  A.  B.  for 
his  debt  and  damages  aforesaid ;  and  have  there  then  this 
writ.     Witness,  &c. 

Precipe.  Middlesex.  Vend,  exponas  for  A.  B.  against  C.  D.  for 

1.  debt  and s.  damages,    returnable  on 

next  after . 

This  writ  is  to  be  signed  by  Messrs.  Provost  and  Cham- 
bre;  pay  Is.  8d.  Seal7d.  a  praecipe  is  to  be  made  for  the 
office. 

If  goods  t»-         If  the  goods  taken  are.  not  to  the  full  value,  the  plaintiff 
ken  are  not      may  have  a  venditioni  exponas  tor  part  sudfi.fa.  for  the 
of  full  value,    residue,  in  the  same  writ.   Tidd,  923.   Thes.  Brev.  305. 
2  Saund.  47. 1.  (2). 

* 

Where  old  Where  the  old  sheriff  returns,  that  he  has  taken  goods, 

sheriff  returns  which  remain  in  his  hands  for  want  of  buyers,  the  usual 
*****  ^  .  way  of  proceeding  is  by  writ  of  distringas  directed  to  the 
S00d8'  new  sheriff,  commanding  him  to  distrain  the  old  one,  to 

sell  the  goods,  and  have  the  money  in  court  himself* 

6  Mod].  299. 

if  fi.  &  be  ^  ^e  wr**  °t  f"fa-  be  issued  irregular,  the  defendant 

jjj^kr^  ma7  move  the  court  to  set  it  aside,  and  that  the  goods  or 
™*^*  money  levied  may  be  restored  to  him.  A  third  person, 
whose  goods  are  taken  under  it,  may  also  move  the  conrt 
to  have  them  restored.  But  the  facts  must  be  clear,  or 
court  will  leave  the  party  to  his  action  against  the  sheriff, 
or  direct  an  issf  ne,  and  retain  the  money  in  court  to  abide 
the  event  of  the  trial. 

If  sheriff  de-  I?  the  sheriff  delays  or  refuses  to  sell,  the  legal  and  pro- 
lay  sale,  per  mode  of  compelling  a  sale  is  by  writ  of  venditioni 
1  B.  and  P.  exponas,  on  which  he  must  return  the  money  into  court. 
359'              •  Cowp.  406.     Cameron  v.  Reynolds.   The  sheriff  is  bound 

for  the  amount  of  his  appraisement.     Ld.  Ray.  1075. 

Fieri  facias  For  his  costs  and  charges  by  him  laid  out  in  and  about 

fon nonpros,  trig  defence  in  a  certain  action  of  trespass  on  the  case^ip- 
for  not  reply-  on  promjSes  (or  as  the  action  is)  then  lately  commenced 
^'  and  depending  in  our  said  court  before  us,  at  the  suit  of 

the  said  A.  B.  against  the  said  C.  D.  for  that  the  said  A. 

B.  hath  not  replied  to  certain  pleas  then  lately  pleaded  by 
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fc  the  said  C.  D.  in  the  said  action,  or  farther  prosecuted 
a*  the  same ;  whereof  the  said  A.  B.  is  convicted,  as  appears, 

*  Ac. 

The  like  fi» 

zc       For  that  the  said  A.  B.  had  not  surrejoined  to  certain  not  ^j^jj^ 

*  rejoinders  then  lately  made  by  the  said  C.  D.  in  the  said  fog, 
**   action,  or  further  prosecuted  the  same;  whereof,  <&c. 

]       For  that  the  said  A.  B.  had  not  entered  a  certain  issue  For  not  en- 
...'    (or  certain  issues)  then  lately  joined  between  the  said  A.  ^^ 
B.  and  the  said  C.  D.  in  the  said  action,  or  further  prose- 
cuted the  same;  whereof,  Ac. 

As  to  more  concerning  this  writ,  see  Office  of  Sheriff, 
$Ed.  101. 

Elegit,  (a) 

This  is  a  judicial  writ,  given  by  the  statute  of  West.  2.  Elegit, 

*  13  Ed.  1.  stat.  1.  c.  18.  either  upon  a  judgment  for  a  debt, 
or  damages ;  or  upon  the  forfeiture  of  a  recognizance 
taken  in  the  king's  court.  If  the  goods  are  not  sufficient, 
theu  the  moiety,  or  one  half  of  his  freehold  lands,  which 
he  had  at  the  time  of  the  judgment  given,  whether  held  in 
his  own  name,  or  by  any  other  in  trust  for  him,  are  also 
to  be  delivered  to  the  plaintiff,  to  hold,  till  out  of  the  rent? 
and  profits  thereof  the  debt  be  levied,  or  till  the  defend- 

;  wit's  term  be  expired,  or  till  the  death  of  the  defendant, 
if  he  be  tenant  for  life  or  in  tail.  This  execution,  or  seiz- 
ing of  lands  by  elegit,  is  of  so  high  a  nature,  that  after  it 
the  body  of  the  defendant  cannot  be  taken.  A  term  of 
years  may  either  be  extended  or  sold,  as  part  of  the 
personalty.  8  Co.  171.  A  rent-charge  may  be  extended. 
•Moor,  32.  So  may  lands  in  ancient  demesne.  Hob.  47. 
But  a  rent-seek,  or  copyhold  lands,  cannot  Cro.  Eliz. 
MO.    S  Co.  9. 

The  stat.  says,  the  sheriff  shall  deliver  toHhe  plaintiff 
°U  the  chattels  of  the  debtor,  (save  only  his  oxen,  and 
beasts  of  his  plough,)  and  the  one  half  of  his  land,  until 
the  debt  be  levied,  upon  a  reasonable  price  or  extent. 

If  the  lands  are  extended  upon  an  elegit,  the  plaintiff  is  If.no  lands  ai» 

for  ever  barred  from  having  another  execution ;  but  if  he  extended,  a 

ca,  sa,  may 
-         _        issue, 

(a)  There  is  a  writ  of  levari  facias,  which  enables  the 
"heriff  to  seize  the  goods,  receive  rents  and  profits  of  his 
fends  till  satisfaction  is  made.  Little  use  is  now  made  of 
this  writ,  the  remedy  by  elegit  being  much  more  effectual. 
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levies  on  the  goods  only,  upon  the  elegit,  and  the 
return  nihil  as  to  the  land,  a  ca.  sa.  may  issue  for  the  resi- 
due against  the  defendant  i  for  the  election  cannot  be 
complete,  unless  the  plaintiff  has  some  benefit  from  the 
land,  for  the  taking  out  the  writ  is  not  an  actual  election, 
but  only  in  order  to  an  election ;  and  if  there  be  no  lands, 
there  is  nothing  to  choose,  and  consequently  no  election; 
where  there  are  no  lands  an  elegit  is  no  more  in  effect  than 
a  fieri  facias.  Hob.  58.  btr.  226.  Bacon  v.  Peck,  And 
a  fi.  fa.  may  issue  for  the  residue,  if  no  lands  be 
extended. 


Sheriff's  duty. 


Upon  an  elegit  the  sheriff  is  to  impanel  a  jury  (but  no 
notice  thereof  is  given  on  the  other  side,)  who  are  to 
make  inquiry  of  all  the  goods  and  chattels  of  the  debtor, 
and  to  appraise  the  same;  and  also  to  inquire  as  to  his 
lands  and  tenements,  and  upon  such  inquisition,  the  she- 
riff is  to  deliver  all  the  goods  and  chattels  (except  the 
oxen  and  beasts  of  the  plough,)  and  a  moiety  of  the  lands, 
to  the  party,  and  must  return  his  writ,  in  order  to  record 
such  inquisition.     2  Inst  896. 

The  sheriff  does  not  put  the  plaintiff  in  possession; 
Ejectment.  -    therefore,  in  order  to  recover,  be  must  bring  an  ejectment 

And  if  the  sheriff  finds  goods,  he  may  deliver  them  to 
the  plaintiff  by  appraisement.     Ld.  Ray.  346. 

-   This  writ  lies  against  peers  and  members,  also  against 

It  lies  against  eXecutors  and  administrators  upon  a  devastavit  returned, 
peers,  cvc«  ______ 


Appraise- 
ment. 


To  be  signed 
by  Messrs. 
frorost  and 
Chambre,  pay 
Is.  fid.  seal  7d. 
to  be  engross- 
ed on  a  5s. 
stampt  parch- 
ment ;  a  pre- 
cipe is  to  be 
made  for  the 
office. 


Carth.  283. 

Elegit  in  Debt. 
George  the  third,  &c.  To 
the  sheriff  of  Kent,  greeting : 
whereas  A.  B.  lately  in  our 
court,  before  us  at  Westmin- 
sterna)  by  bill,  without  our 
writ,  and  by  the  considera- 
tion and  judgment  of  the 
same  court  recovered 
against  C.  D.  as  well  a  cer- 
tain debt  of  1.  as  also 
80s.  which  in  our  said  court 
before  us  were  adjudged  to 


Elegit  in  Case. 
George  the  third,  Ac 
To  the  sheriff  of  Kent,  greet* 
ing:  whereas  A.  B.  lately 
in  our  court,  before  us  at 
Westminster  9  by  bill,  with- 
out our  writ,  and  by  the  con- 
sideration and  judgment  of 
the  same  court,  recovered 
against  C.  D.  1.  which 
in  our  said  court  before  us 
were  adjudged  to  the  said 
A.  as  well  for  hi6  damages, 


(a)  If  by  original  say  "  by  our  writ,  and  by  the  con« 
"  sideration,  &c»" 
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tbe  said  A.  for  bis  damages,  which  he  hfrd  sustained  by 
wnich  he  had  sustained  by  means  of  the  non-perfor- 
means  of  the  detaining  the  mance  of  certain  promises 
said  debt,  as  for  his  costs  and  undertakings  made  by 
and  charges  by  him  about  the  said  C.  to  the  said  A.  as 
his  suit  in  that  behalf  ex-  for  his  costs  and  charges  by 
pended,  whereof  the  said  C.  him  laid  out  about  his  suit 
D.  is  convicted,  as  appears  in  that  behalf,  whereof  the 
to  us  by  record,  and  after-  said  C.  is  convicted,  as  ap- 
wards  pears  to  us  of  record,    and 

afterwards 
the  said  A.  B.  came  into  our  court  before  us,  according 
to  the  form  of  the  statute  in  such  case  made  and 
provided,  and  chose  to  have  delivered  to  him  all  the 
goods  and  chattels  of  the  said  C.  D.  (except  the  oxen 
and  beasts  of  his  plough,)  and  likewise  a  moiety  of  all  the 
lands  and  tenements  of  the  said  C.  D.  in  your  bailiwick, 
to  hold  to  him  the  said  goods  and  chattels,  as  his  proper 
goods  and  chattels,  and  to  hold  a  moiety  of  the  lands  and 
tenements  aforesaid  to  him  and  his  assigns,  as  his  freehold, 
according  to  the  form  of  the  statute  in  such  case  made 
and  provided,  until  he  shall  thereof  have  fully  levied  the 
said  debt  and  damages;  therefore  we  command  you, 
that  without  delay,  you  cause  to  be  delivered  to  the  said 
A.  by  reasonable  price  and  extent,  all  the  goods  and  chat-  * 
telsof  the  said  C.  D.  in  your  bailiwick  (except  the  oxen 
and  beasts  of  his  plough,)  and  also  a  moiety  of  all  the 
lands  and  tenements  in  your  bailiwick,  whereof  the  said 
C.  D.  or  any  person  or  persons  in  trust  for  him,  on  the 
day  of  (the  day  the  judgment  was  signed) 

in  the  57th  year  of  our  reign,  on  which  day  the  judgment 
aforesaid  was  given,  or  ever  afterwards,  was  seized,  to  hold 
to  him  the  said  A.  the  said  goods  and  chattels,  as  his  own 
proper  goods  and  chattels,  and  also  to  hold  the  said 
moiety  of  the  said  lands  and  tenements  to  him  and  his 
assigns  as  his  freehold,  according  to  the  form  of  the  said 
statute,  until  he  shall  thereof  have  fully  levied  the  said 
debt  and  damages :  and  in  what  manner  you  shall  have 
executed  this  our  writ,  make  appear  to.  us  at  Westmin- 
ster,  on  next  after  under  your  seal,  and 

the  seals  of  those  by  whose  oath  you  shall  make  the  said 
extent  and  appraisement ;  and  have  there  then  this  writ. 
Witness,  &c. 

Kent.  Elegit  for  A.  B.  against  C.  D.  for      1.  debt  and  Precipe. 
80s.  damages,  returnable  on  hext  after 

If  on  an  elegit  it  is  found  that  the  plaintiff  was  seized  T^1  P*** 
of  the  lands,  at  the  time  the  judgment  was  given  ;  upon  ^J^^m 
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ejectment  on  **  ejectment  (which   must  be  brought  to  recover  the 


an  elegit. 


possession,)  the  plaintiff  need  onlj  give  in  evidence  the 
office  copy  of  the  judgment,  elegit,  return,  and  inquisi- 
tion thereupon  filed,  and  is  not  bound  to  prove  the  part? 
seized  at  the  time  of  the  judgment ;  if  be  was  uot  seized, 
it  must  be  proved  by  the  other  side.  Gilb.  L.  of  E.  10. 
Fide.  JSali.  663.    Ld.  Ray.  718. 


Judgment  b y 

default  it  an 
implied  con* 
feadonef  the 
action. 


By  nil  dicit. 


Either  inter- 
locutory or 
final. 


In  actions  on 
promissory 
notes  and 
bills,  &c. 


If  plaintiff 
dies  after 
judgment. 


May  obtain 
rule  same  day 
judgment  is 
signed. 


JUDGMENT    BY     DEFAULT. 

The  judgment  by  default,  which  is  an  implied  con- 
fession of  the  action,  is  either  by  nil  dicit,  where  the 
defendant  appears,  but  says  nothing  in  bar  or  preclusion 
of  the  action ;  or  by  non  sum  informatus,  where  his 
attorney  says,  he  is  not  informed  of  any  answer  to  be 
given  thereto. 

Judgment  by  nil  dicit  is  either  for  want  of  a  plea, 
or  for  want  of  a  plea  adapted  to  the  nature  of  the 
action,  er  circumstances  of  the  case,  or  for  not  pleading 
in  due  time,  or  in  a  proper  manner. 

If  the  defendant  returns  the  paper-book  with  the 
plea,  and  replication  struck  through,  the  judgment  in 
that  case  is  by  default,  it  being  in  such  case  as  if  he 
had  not  pleaded. 

Judgment  by  default  is  either  interlocutory  or  final; 
and  where  the  action  sounds  in  damages,  as  in  assumpsit, 
covenant,  trover,  trespass,  &c,  the  judgment  is  inter- 
locutory, that  the  plaintiff  ought  to  recover  his  damages, 
leaving  the  amount  of  them  to  be  afterwards  ascertained: 
and  the  judgment  for  the  plaintiff,  in  these  actions,  is 
also  interlocutory  on  demurrer,  or  nul  tiel  record. 

In  actions  on  promissory  notes,  and  bills  of  exchange, 
after  interlocutory  judgment  is  signed  for  want  of  a  plea, 
instead  of  executing  a  writ  of  inquiry,  it  is  now  the 
practice  to  apply  to  the  court  in  term,  or  to  a  judge  in 
vacation  for  a  rule  or  summons  to  shew  cause  why  it 
should  not  be  referred  to  the  master,  to  see  what  is  due  for 
principal  and  interest. 

Where  interlocutory  judgment  was  signed,  and  the 
plaintiff  died  on  a  subsequent  day  in  term,  the  court 
granted  a  rule  to  compute  principal  and  interest  on 
the  bill  on  which  the  account  was  brought.  Berger  v. 
Green,  1  Maule  and  Selw.  229. 

The  plaintiff  may  obtain  a  rule  for  referring  a  bill  of 
exchange  to  the  master,  the  day  on  which  interlocutory 
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judgment    for  want  of  a  plea  is    signed.    Pococt  v. 
Carpenter,  3  Maule  and  Selw.  109. 

The  court  referred  it  to  the  master,  to  see  what  was  If  the  bill  be 
due  for  principal  and  interest,  upon  a  bill  of  exchange,  lost 
upon  the  production  of  a  copy  of  the  bill,  verified  by 
affidavit  of  the  plaintiff's  attorney,  the  original  being 
stolen  out  of  his  pocket,  and  no  tidings  of  it  gained. 
Brown  and  others  v.  JMaseiter,  3  Maule  and  Selw. 
'SSI. 

On  the  expiration  of  the  time  for  pleading,  a  rule  hav-  0°  expiration 
ing  been  given,  and  plea  demanded  when  necessary,  the  plead  aadnlea 
plaintiffs  attorney  must  search  for  a  plea,  if  not  deliver-  Semanded^^ 
ed  him,  with  the  clerk  of  the  papers,  and  with  the  clerk  how  to  pro- 
of the  judgments,  who  keeps  ^the  general  issue  book,    at  ceed, 
the  King's  Bench  Office ;  and  if  no  plea  be  delivered, 
filed,  or  entered  at  either  of  those  offices,  the  plaintiff's 
attorney  may  then  sign  his  judgment  as  for  want  of  a 
plea. 

After  interlocutory  judgment  is  signed  in  actions  of  in  what  ao 
assumpsit,  trover,  trespass,  &c.  a  writ  of  inquiry  is  gene-  turns  after 
rally  awarded ;   directed  to  the  sheriff  of  the   county,  interlocutory 
where  the  venue  is  laid,  to  ascertain  the  damages  by  ^^^J^114,^ 
Jury*  i*  awarded. 

But  in  actions  of  debt,  as  on  a  mutuatus,  on  a  war-  In  actions  on 
rant  of   attorney,    bond  for  payment  of  money,  bail-  debt,  thejudg- 
bond,  or  debt  for  goods  sold,  money  lent,  laid  out,  dec.  mentis  final, 
the  judgment  is  final  in  the  first  instance,   and  execu- 
tion may  issue  on  taxation  of  the  costs. 

In  case  the  defendant  does  not  plead  within  the  time  when  plain- 
allowed  by  the  rules  of  the  court,  or  confess  the  action,  tiff  may  sign 
the  plaintiff  may  sign  judgment  against  him  by  default,  judgment, 
a  rule  to  plead  having  been  given,   and  demand  made 
where  necessary,  (a) 

But  if  plaintiff  delay  signing  -his  judgment  after  the  If  delay  made 

in  signing, 

(a)  If  declaration  be  delivered  or  filed  to  plead  within 
the  first  four  days  of  the  next  term,  the  defendant  has 
all  the  morning  of  the  fifth  day  to  plead,  and  judgment 
cannot  be  signed  until  the  opening  the  office  in  the  after- 
noon of  that  day.  But  in  any  other  part  of  the  term,  if 
the  defendant  do  not  plead  within  the  four  days,  the 
plaintiff  may  sign  judgment  in  the  morning  of  tne  fifth 
day.  Shepherd  v.  Mackreth,  E.  36  Geo.  3.  K.  B. 
Tidd.  480,  6  Ed. 
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time,  and  defendant  pleads,  it  must  be  accepted ;  1  Term 
Rep.  17.  Minnis  v.  Baxter;  and  judgment  cannot  be 
signed. 

If  an  action  jn  ay  joiot  actions  upon  contract,  debt,  covenant,  &c. 
two^cme8*  against  *wo  °r  more  defendants,  where  one  pleads,  and 
pleads  and  &e  other  lets  judgment  go  bj  default ;  if  be  who  pleads 
the  other  suf-  obtains  a  verdict,  the  plaintiff  shall  not  reap  any  benefit 
fen  judgment  from  his  judgment  by  detault ;  but  it  is  otherwise  in 
by  default.       actions  of  trespass  or   tort.     Id.  Ray.  1473.     x,tggY. 

Benger. 

For  what  If  a  plea  be  delivered   or  filed  before  defendant  has 

judgment  may  entered  his  appearance,  (although  he  takes  declaration 
be«gned.        out  ^  tj,e  0ffice?)  plaintiff  may  file  bail  according,  Ac 

and  sign  judgment :  for  he  is  not  in  a  capacity  to  plead, 
until  he  is  in  court  So  if  a  special  plea  be  delivered 
instead  of  being  filed;  or  if  defendant  do  not  rejoin, 
plead  to  a  new  assignment,  or  join  in  demurrer,  or  return 
the  paper  book  in  due  time.  Or  if  an  order  is  uot  drawn 
up  and  served  for  time  to  plead.  7  East,  642.  Sedg- 
wick v.  JUerton*  Or  where  he  pleads  a  plea  not  adapt- 
ed to  the  nature  of  the  action,  as  nil  debet  instead  of 
non  assumpsit.  Capitainv.  Lay,  T.  15  Geo.  3.  Or 
if  after  craving  oyer  of  a  deed,  he  do  not  set  forth  the 
whole.  4  Term  Rep.  370.  Or  if  he  pleads  a  plea  in 
abatement  after  the  four  days.  1  Term  Rep.  277.  689. 
Or  enters  solvit  ad  diem  in  the  general  issue  book. 
Lockhart  v.  Mackreth,  Trin.  34  Geo.  3.  Or  pleads  i 
judgment  recovered,  or  other  plea,  when  under  terms 
to  plead  issuablv.  1  Burr.  69.  Or  does  not  take  the 
declaration  out  61  the  office  before  plea  pleaded.  1  Wils. 
173.  Or  files  a  sham  demurrer,  after  an  order  to  plead 
issuably.  3  Burr.  1788.  Or  pleads  a  plea  of  tender, 
without  paying  the  money  into  court.  1  Sir.  638.  Or 
pleads  in  bar,  before  bail  perfected.  4  Term  Rep.  579. 
Or  where  he  files  a  sham  demurrer  to  the  replication, 
when  under  terms  to  rejoin  gratis ;  or  pleads  a  special 
plea  without  leave  of  the  court,  after  rule  to  abide  by 
the  plea.  1  Term  Rep.  693.  So  if  he  is  under  an  order 
to  plead  issuably,  and  one  of  the  pleas  be  not  so. 
3  Term  Rep.  105.  Waterfall  v.  Glode.  So  if  he  do  not 
return  the  special  demurrer  book  in  due  time ;  pleads  a 
plea  in  abatement  without  an  affidavit  of  the  truth  being 
annexed ;  or  does  not  perfect  his  bail  after  such  pfe* 
filed,  if  he  pleads  before  bail  are  perfected ;  or  if  he  do* 
not  plead  such  a  plea  within  the  term  allowed  ;  pr  where 
the  defendant,  under  an  order  to  plead  specially,  puts  is 
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« 

a  sham  demurrer  to  some  of  the  counts,  and  pleads 
issuably  as  to  tfye  rest,  the  plaintiff  may  consider  the 
whole  as  a  nullity,  and  sign  judgment  as  for  want'  of  a 
plea.     Cuming  v.  Shar land,  l.ito#l,  411.   . 

The  writ  was  returnable  15th  Nov.  the  2d.  return  of  J* two  Sun- 
the  term,  declaration  filed,  and  notice  given  de  bene  esse  ~*J* mter" 
the  24th  Nov.  with  notice  to  plead  in  eight  days.  Plain- 
tiff, 24  Jan.  being  six  weeks  alter,  filed  comnjon  bail 
for  tbe^  defendant,  and  rule  to  plead  having  been  duly 
entered,  signed  judgmeut  on  that  day.  It  appeared 
there  were  two  Sundays  included,  the  16th  &  23d. 
Court  held  the  judgment  to  be  regular.  ShadweU  v. 
Angel,  1  Burr.  55. 

If  feme   sole  marries  after   interlocutory  judgment,  if  feme  sole 
plaintiff  may  proceed  and  take  her  in  execution  without  marries  after 
a  %ci.  fa.  to   make  her  husband  a  party.     Cooper  v.  interlocutory 
Hunchey,  4  East,  521.  judgment, 

■ 

Where  the  plea  is  an  improper  one,    the  safest  way  is  If  pjea  im~ 
not  to  sign  judgment,  but  demur,  or  move  the  court  to  proper, 
set  the  plea  aside. 

Although  defendant  be  under  an  order  to  plead  is-  S^JjS?* 
suably,  and  put  in  a  plea,  though  informal,  which  goes  Jot^gnj^., 
to  the  substance  of  the  action  :  or  if  the  defendant  pleads  menu 
not  guilty  to  an  action  of  debt  on  a  penal  statute,  5  Term 
Rep.  152.  the  plaintiff  cannot  sign  judgment  as  for  want 
of  a  plea.     1    Term  Rep.  462.  or  attempts  to  justify 
words.    Nor  can  he  sign  it  for  non-payment  of  the  issue 
paper,  or  demurrer  book.     R.  H.  36  Geo.  3.     Nor  for 
the  non-payment  of  the  warrant   of  attorney,  when  the 
copy  of  the  declaration  is  delivered  to  him.     4  Term 
Rep.  370.     But  the  plaintiff  may  sign  judgment  without 
the  demand  of  a  plea;  after  an  order  for  time  obtained, 
if  such  plea  be  not  delivered  or  filed  in  time. 

First  enter  on  a  roll  (which  you  get  of  Mr.  Adams,  Hpw  to  sign 
Lincoln's  Inn,  or  any  of  the  law  stationers)  warrants  of  ™^?cll^y 
attorney  for  the  plaintiff  and  defendant,   make  also  a  me-  ^ua^aam 
morandum  thereon  of  the  term  in  which  the  declaration 
was  delivered  or  filed,  then  take  a  4d.  stamp  paper,  and 
enter  only  the  memorandum  thereon,  which  take   to  the 
clerk  of  the  judgments  in  the  King's  Bench   office,  he 
will  sign  the  same,  pay  4d.  per  sheet,  and  8d.  for  the 
warrants  of  attorney.     If  the  action  be  in  debt,  enter 
the  judgment  on  a  10s.  stampt  paper,    make  the  entry 
on  the  roll  as  before,  tax  the  costs  with  the  master,  and 
take  out  execution. 
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When  judg-  It  appears  to  be  the  practice  to  sign  judgment  on  the 
ment  may  be  2d  of  November,  before  the  essoign-day,  in  ail  cam 
signed.  where  common  bail  is  filed  between  the  2d  and  the  6th 

of  November.  5  T.  R.  65.     Wansey  v.  Moore* 

If  there  be  an  order  for  two  days  to  plead,  judgment 
Cannot  be  signed  until  the  third  day  in  the  afternoon. 

When  a  regu-  Although  the  judgment  be  regular,  yet  where  the  plain* 
lar  judgment  tiff  has  not  lost  a  trial,  the  court  will  on  motion  set  it 
asSe  aside  upon  an  affidavit  of  merits  ;  the  defendant  under- 

taking to  pay  the  costs.  1  Salk.  402.  2  Salk.  518.  to  plead 
issuably  instanter,  and  to  give  judgment  of  the  term  when 
necessary,  so  as  to  put  the  plaintiff  in  the  same  situation 
as  if  the  judgment  had  not  been  set  aside.  2  Sir.  823. 
975.  I  Burr.  508.  And  the  court  will  do  this  in  eject- 
ment, as  well  as  in  other  actions.  2  Sir.  975.  4  Burr.  1996. 
*  But  as  the  rule  is  conditional  on  payment  of  costs,  the 
costs  must  be  forthwith  paid,  or  plaintiff  may  still  pro- 
ceed. 

When  not,  But  the  court  will  not  set  aside  a  regular  judgment  to 

,   '      give  the  defendant  advantage  of  nicety  of  pleading.  2  <Sr. 
1242. 

When  an  irre-      If  plaintiff  sign  an  interlocutory  judgment  irregularis 
gular  judg-     the  court  will  set  it  aside  upon  an  affidavit  of  the  facte, 
ment  may  be  in  which  affidavit  "skew  the  writ  having  issued,  the  deb- 
sec  aside.         «  very  of  (fa  declaration,  and  the  time  when  the  rule  to 
"  plead  expired;  or  if  upon  term*  of  accommodation,  sket 
"  the  special  matter,  and  the  advantage  taken;*'  and  tf 
it  is  a  pule  to  shew  cause,  no  notice  of  motion  is  neces- 
sary, (a) 

When  not,  ^ut  an  irregular  judgment  will  not  be  set  aside,  alter 

the  defendant  has  given  a  cognovit.      Davis  v.  Hugka, 
7  T.  R.  206. 

When  to  take  The  proper  time  for  taking  an  advantage  of  an  iiregn- 
the  advantage  iarity,  is  before  the  adverse  party  takes  another  step  in 
of  an  irregular  the  cause.  Per  Cur.  1798.  And  an  affidavit  on  which 
judgment.       ^e  contents  are  stated  to  the  court,  must  be  filed,  even 

though  the  motion  should  be  refused.  Rock  v.  MamA 

Nil.  39  Geo.  8. 


Plaintiff  may  (a)  ^ut  ^e  plaintiff  may  waive  the  judgment  previou* 
waive  the  if  be  find  he  is  irregular,  by  getting  the  clerk  of  the  judg* 
judgment.       ments  to  strike  it  out ;  but  to  prevent  a  motion  he  shew 

give  notice  thereof  to  defendant's  attorney. 
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INQUIRY. 
i 

Generally  it  is  laid  down,  where  damages  are  to  be 
recovered,  a  jury  must  be  called  to  assess  them ;  unless 
thp  defendant,  to  save  charges,  will  confess  the  whole 
damages  laid  in  the  declaration ;  otherwise  the  entry  of  ' 
the  judgment  is,  "  that  the  plaintiff  ought  to  recover  his 
u  damages,  but  because  the  court  know  not  what  dama- 
"  ges  the  plaintiff  hath  sustained,  therefore  the  sheriff 
"  is  commanded,  by  the  oaths  of  twelve  honest  and  law- 
"  ful  men,  to  inquire  into  the  said  damages,  and  rettfrn 
"  such  inquisition  into  cgurt"  (a)  This  process  is  called 
A  writ  of  inquiry,  whinris  a  judicial  writ  directed  to  the 
sheriff  of  tbe  county  where  the  action  is  laid ;  in  the  exe- 
cution of  which  the  sheriff  sits.as  judge,  and  tries  by  a  jury, 
subject  to  nettriy  the  same  law  and  conditions  as  the  trial 
by  jury  at  nisi  prius,  what  damages  the  plaintiff  hath 
really  sustained,  who  must  assess  some  damages;  the  she- 
riff (on  the  fourth  day  after  the  return  of  tbe  writ)  deli- 
vers to  the  plaintiffs  attorney  his  return,  with  the  inqui- 
sition annexed ;  previous  to  which,  viz.  on  the  return  day 
of  the  inquiry,-tbere  should  be  a  rule  for  judgment  given 
with  the  clerk  of  the  rules,  as  hereafter. 

In  like  manner  when  a  demurrer  is  determined  for  Demurrer, 
the  plain  tiff  upon  an  action  wherein  damages  are  reco- 
v  nred,  the  judgment  is  also  incomplete  without  the  aid 
of  a  writ  of  inquiry,  (except  actions  on  bills  of  exchange 
and  promissory  notes,  Ac.) 

In  debt,  the  judgment  is  commonly  said  to  be  final,  ^5ien  P^1- 
but  when  an  action  is  brought  on  a  judgment,  the  plaintiff  J^^ofin-* 
may  have  a  writ  of  inquiry,  after  judgment  by  default,  quiry  in  debt, 
to  recover  interest  by  way  of  damages  for  the  detention 
of  the  debt.    7  Term  Rep.  446.    Blackman  v.  Fleming. 

Where  there  is  no  necessity  for  this  Writ. 

A  writ  of  inquiry  of  damages,  is  a  mere  inquest  of 3  was«  •*• 
office,  to  inform  the  conscience  of  the  court :  who,  if  they  S111^  Vm 
please,  may  themselves  assess  the  damages,  or  direct  them  2Wils.S,372. 

n ____^  l  H'  B,t  ^ 

(a)  If  tbe  award  of  the  writ  of  inquiry  on  the  roll  be 
right,  and  the  teste  of  the  writ  wrong,  it  shall  be  amend- 
ed by  it.    Johnson  v.  Toulmin,  4  East,  178. 


496 


INQUIRY. 


In  actions  on 
notes,  bills, 


How  the  ride 
is  obtained. 


When  to  be 
moved  for. 


to  be  assessed  by  the  master.  It  does  poj  follow,  because 
a  writ  of  inquiry  has  been  awarded,  that  the -amount  of 
the  demand  is  uncertain.  Thelluson  v.  Fletcher,  Doug.  314. 
In  actions  upon  a  bill  of  exchauge,  or  a  promissory  note, 
nothing  but  the  instrument  is  to  be  proved  before  the 
jury,  the  sum  being  thereby  ascertained.  Though  even 
in  cases  where  there  is  no  necessity  for  a  writ  of  inquiry, 
that  proceeding  is  of  use,  wtfen  the  plaintiff  goes  for  in- 
terest,  which  the  jury  assesses  in  the  name  of  damages. 
Butter,  «/.  ibid,  316. 

It  is  now  the  practice  in  both  courts,  in  actions  on  pro- 
missory notes,  and  bills  of  exchange,  in  actions  on  cove- 
nant for  payment  of  a  sum  cert^n,  Doug.  316.  or  on  an 
award,  or  in  other  actions  whefCTn  the  quantum  of  dama- 
ges depends  on  figures,  and  may  be  as  well  ascertained  by 
the  master  as  before  a  jury,  in  covenant  for  mortgage 
money,  8  Term  Rep.  326.  Berthen  v.  Street,  for  nonpay- 
ment of  rent.  Byron  v.  Johnson,  8  Term  Rtp.  410. 
Also  where  judgment  is  obtained  in  debt  upon  a  judgment 
3  Sid.  442.  3  Leon.  213.  See  1  Saund.  106.  Holdipp?- 
Otway,  if  the  plaintiff  will  assent  to  it  instead  of  execu- 
ting a  writ  of  inquiry,  to  apply  to  the  court  in  term  time, 
or  to  a  judge  in  vacation  for  a  rule,  or  summons,  to  she* 
cause,  "  why  it  should  not  be  referred,  to  see  what  is  &* 
"  for  principal  and  interest,  and  why  final  judg&d 
"  should  not  be  signed  for  that  sum,"  without  executing 
a  writ  of  inquiry  ;  upon  which  the  court,  or  judge,  will 
make  an  absolute  rule,  or  order,  unless  good  cause  be 
shewn  to  the  contrary.  4  Term  Rep.  275.  Shepherd* 
Charter. 

The  rule  is  obtained  on  an  affidavit"  that  the  decla- 
ration in  the  cause  is  on  a  promissory  note,  or  bill  of 
exchange,  bearing  date,  &c.  whereby  the  defendant 
promised  to  pay,  &c."  (Here  state  the  fact  containedin 
the  declaration  shortly  ;  and  that  interlocutory  judgment 
is  signed  for  want  of  a  plea.  Counsel's  fee  is  10s.  &L 
for  the  rule  to  shew  cause,  11.  Is.;  to  make  the  rule  abso- 
lute.) 

It  seems,  in  3  Smith's  Rep.  179.  that  this  application 
cannot  be  made  on  the  same  day  the  judgment  is  signed; 
it  being  usual  to  sign  the  judgment  one  day,  and  mote 
the  court  at  a  subsequent  day. 

The  court  have  decided  that  notice  of  taxing  on  a  rvk 
to  compute  though  very  proper  and  convenient  in  practice^ 
is  not  absolutely  necessary,  the  defendant  has  notice*' 
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the  proceeding  by  the  service  of  the  rule  nisi  to  be  present 
if  he  pleases.    Setters  v.  Dvfton,  HiL  Term  1813. 

But  where  the  defendant  had  suffered  judgment  by  de-  {£  n"h<!£^ 
fault  in  an  action  of  assumpsit  on  a  foreign  judgment,  wilj  not  ^ant 
4  Term  Hep.  493.  Messin  v.  Ld.  Massarene  and  ux. ;  and  the  rule, 
in  action  on  a  bill  of  exchange  for  foreign  money,  5  Term 
Rep.  87.  Maunsell  v.  Ld.  Massarene,  and  in  assumpsit 
for  a  sum  certain,  due  upon  an  agreement,  Tiddy  504.  or 
in  an  action  on  a  bottomry  bond,  ibid.  Palin  v.  Nicholson, 
E.  38  Geo.  3.  or  to  ascertain  the  damages  sustained  by  the 
plaintiff,  in  an  action  of  debt  on  a  judgment  recovered 
on  a  bill  of  exchange,  8  Term  Rep.  395.  Nelson  v.  Sheri- 
dan, the  court  will  not  grant  such  a  rule.     But  where  But  where 
there  is  a  demurrer  to  one  count,  on  a  bill  of  exchange,  there  is.  a  de- 
and  judgment  for  the  plaintiff,  and  a  plea  to  other  counts,  JJJJJJJ^  w 
on  which  issue  was  joined,  the  court  referred  it  to  the  ^  0f  each, 
master,  to  see  what  was  due  to  the  plaintiff  on  the  for-  and  plea  to 
mer.    7  Term  Rep.  473.  Duperoy  v.  Johnson.  In  such  other  count, 
case,  however,  A  nolle  prosequi  must  be  first  entered  on 
first  other  counts.    2  Smith's  Rep.  46,  in  (n.) 

Where  the  demand  is  not  certain  upon  the  record,  a  When  a  writ 

writ  of  inquiry  must  issue,  as  in  trespass,  YeL  152.     So  °*  ™ti&*J 

a.  i.^  i  ru    I       A  r        At  t»   must  issue, 

in  trespass  on  the  case,  replevin,  assault,  &c.  3  Lev.  213. 

in*.  211,  213. 

If  one  defendant  pleads  to  issue,  and  the  other  makes  When  it  need 
default,  a  writ  of  inquiry  is  awarded  on  the  roll,  to  pre-  not  issue, 
vent  a  discontinuance,  but  does  not  issue ;  for  the  jury 
which  tries  the  issue,  must  assess  the  damages.  1  Lev.  141. 
11  Co.  6.  a*  Hey  don's  case. 

In  debt  upon  a  replevin- bond,  assigning  for  breach  the  In  replevin, 
not  making  a  return  of  the  goods  distrained  for  rent,  the 
plaintiff  may  after  signing  judgment  against  the  defendant 
for  not  returning  the  demurrer-book,  tax  costs  and  issue 
execution  for  the  costs,  and  the  amount  of  the  goods 
distrained  as  indorsed  on  the  replevin-bond  without  exe- 
cuting a  writ  of  inquiry.  Middleion  v.  Bryan,  3  Maule 
andSelw.  155. 

The  want  of  a  writ  of  inquiry  is  aided  by  the  statute  of 
jeofails.  Sir.  878.  MaUeroy  v.  Jennings.  See  1077.  where 
it  was  lost,  and  a  new  one  supplied. 

Where  damages  are  omitted  to  be  given  to  an  overseer  When  defen- 
defendant,  on  a  verdict  for  him,  a  writ  of  inquiry  shall  dant  may  have 
issue.  Str.  1021.  .  And  a  suggestion  shall  be  entered  on  2?iJ!rrit# 
the  roll  for  that  purpose,  Rep.  Temp.  Hard.  138.  Sayer,  tt  mCt  * 
214.  which  must  be  moved  for. 

Kk 
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Of  Notice  of  Inquiry. 

To  whom  the      When  the  judgment  is  signed,  you  may  give  notice 
notice  is  to      of  inquiry,  which  is  to  be  given  in  writing,  and  if  the  de- 
fif  §*Venyf  ^  fcn(^anit  nave  appeared,  and  his  attorney  be  known,  it 
rjrjjj^3*     should  be  delivered  to  such  attorney  in  writing.  Say.  Rep. 
183.     Or  if  an  agent  be  employed  in  country  causes  it  is 
now  determined  that  the  notice  is  to  be  delivered  to  the 
agent  in  town,  by  .whom  the  subpoenas  are  issued ;    and 
the  court  declared  that  should  be  understood  to  be  the 
rule  in  future.  Hayes  v.  Perkins,  3  East,  568.  E.  43  Geo. 
3. 
Madmt  if       **u*  ^*^e  defendant  have  not  appeared,  or  his  attorney 
not  appeared.  ^e  not  kn°wn,  the  notice  must  be  delivered  to  the  defen- 
dant himself,  or  at  his  last  place  of  abode.     Say.  Rep. 
133. 

dayTnodceis      If  the  venue  be  laid  in  London  or  Middlesex,  and  the 
fo  be  given,     defendtftit  live  within  forty  computed  miles  from  London, 

there  must  be  eight  days  notice  of  executing  the  in* 
quiry  given,  exclusive  of  the  day  it  is  given,  which  notice 
is  also  sufficient  in  country  causes.  Sty.  Pract.  Reg.  421. 
title  Notice.  See  N.  on  R.  Mich.  4  Ann.  (c)  For  the  stat 
14  Geo.  2.  c.  17.  s.  4.  which  requires  ten  days  notice  of 
trial  at  the  assizes,  does  not  extend  to  notice  of  inquiry. 
But  where  the  venue  is  laid  in  London  or  Middlesex, 
apd  the  defendant  lives  above  forty  computed  miles  from 
London,  there  must  he  fourteen  days  notice  of  inquiry 
exclusive  of  the  day  it  is  given.  N.  on  R.  M.  4  Ann*  (c) 
8  Mod.  21.  i 

Sunday  wlen       And  Sunday  is- to  be  accounted  a  day  in  these  notices, 

"  to  ted  ^    UI|leS8  ft  be  ti*e  dfty  on  which  the  notice  is  given,  t&.  but 
com  y#  such  notice  cannot  be  served  on  a  Sunday. 

When  a  term's      Where  no  proceedings  have  been  had  within  four  terms, 

notice  is  ne-    then  a  term's  notice  -must  be  given;  for  where  a  term's 

cessary-  notice   of  trial  is  required,   there    must   at    the  same 

distance  of  time  be  the  like  notice  of  executing  a  writ 

of  inquiry.    Peyton  v.  Bardus,  2  Stra.  1100.  (a) 

When  not  ne-      But  if  the  proceedings  have  been  staid  by  injunction 


(?)  And  it  may  be  given  at  once,  without  any  previous 
notice  of  a  general  intention  to  proceed  in  the  cause, 
3  Smith's  Rep.  101.    Smith  v.  Paul 
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for  four  terms,  a  term's  notice  is  not  necessary.  See  N.  on 
R.  M.  4  Ann.  (c) 

Notice  may  be  given  after  the  essoigp  day,  but  be-  WJ|en  the 
fore  the  first  day  in  full  term.     I  have  this  from   the  S^red!7 
master.    See  1  Stra.  211. 

A  defendant  resided  upwards  of  forty  miles  from  Lon-  If  the  defen- 
don,  but  pending  the  action  removed  his  habitation  nearer,  dant  remove 
it  was  held,  that  eight  days  were  sufficient.  5St    * 

If  defendant  before  and  at  the  time  of  the  commence- 
ment of  the  action,  reside  in  London,  eight  days  notice 
of  executing  a  writ  of  inquiry  is  sufficient,  though  in  the 
mean  time,  the  defendant  has  permanently  removed  above 
forty  miles  from  London,  if  defendant  did  not  give  plain- 
tiff previous  notice  of  such  removal.  12  Edit,  427.  Rock- 
ford  v.  Robertson. 

If  defendant  residing  at  aniotel  in  London,  be  arrested,  If  defendant  it 
and  he  continues  there  till  interlocutory  judgment  signed  J^1^     ** 
and  notice  of  inquiry,  eight  days  are  sufficient,  although 
he  have  a    house  at  Abergavenny.    Lloyd  v.  Hooper, 
7  East,  624.  (a) 

There  must  be  the  same  notice  of  executing  a  scire  fieri  As  to  the  no* 
writ  of  inquiry,  as  a  common  writ  of  inquiry.  Str.  235,  til5rf  ***! 

*Aa  CUtlDff  ft  M3* 

e*3-  fL  writ  of  in- 

If  a  writ  of  inquiry  be  set  aside  for  irregularity,  there  V^T* 
must  be  a  new  writ  ingrossed.   HiL  13  Geo.  1.  Cole  v.  When  a  new   - 
raughan,  MSS.  Rep.  JgJ  * 

If  the  jury  mistake  in  point  of  law,  or  give  too  small 
damages,  the  court  will,  on  payment  of  costs,  order  a  new 
writ.  Str.  425,  1259.  But  this  must  be  on  a  special  ap- 
plication. 

An  inquiry  executed  on  the  day  of  the  return  is  good.  If  inquiry  ute- 
2  Ld.  Raym.  1449.     Dyke  v.  Blackston.  cuted  on  re- 

Plaintiff  became  bankrupt  between  the  interlocutory  _.      litlff 
and  final  judgment,  and  sued  out  the  execution  in  his  own  may  ^  Jjjp 
name.  Rule  to  discharge  defendant.     The  court  said,  although  he 
the  bankruptcy  of  the  plaintiff  did  not  abate  the  suit;  and  be  a  bank- 
that  they  had  in  several  instances  permitted  the  assignees  mpt* 
to  continue  a  suit  commenced  by  the  bankrupt  in   his 
name.  Rule  discharged.   Waugh  v.  Austen,  3  Term  Rep. 
437. 


(a)  It  cannot  be  executed  on  a  Sunday.  1  Sir.  387. 
Jleyle  v.  Lord  Cornwall™. 

Kk* 
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When  a  writ  Ordered,  that  when  any  writ  of  inquiry  shall  be  made 

l£mquilLd0  or  sue<*  ou*,  to  Deexecute<i  in  London  or  Middlesex,  such 

in  London  or  w"*  s^a^  oe  *e^  at  ^e  °®^e  °f  the  sheriff  the  day  before 

Middlesex,  is  the  execution  thereof.  R.  Hit.  23  Geo.  3. 

the  office.  Ordered,  that  in  every  case  where  the  plaintiff  shall 

If  rep.  con-  conclude  to  the  country  upon  the  defendant's  plea,  and 
eludes  to  the  shall  give  notice  of  trial  of  the  issue  upon  the  paper  book, 
country.  and  thereupon  the  defendant,  to  hinder  the  trial  of  the 

issue,  shall  demur  in  law,  upon  the  replication,  or  plea 
of  the  plaintiff,  and  the  plaintiff  shall  join  in  such  demur- 
rer, and  thereupon  shall  obtain  judgment,  the  attorney 
for  the  defendant  shall  be  obliged  to  accept  of  notice  of 
executing  a  writ  of  inquiry  of  damages,  from  the  time  of 
notice  of  trial  given  upon  the  paper  book ;  but  then  the 
plaintiff  ought  to  give  notice,  of  the  hour,  and  place  of 
executing  the  inquiry.  R.  Hil.  8  Geo.  I. 

In  judgment        Trespass  for  assault  and  imprisonment  against  three 

against  three    defendants,  who  suffered  judgment  to  go  by  default :  the 

defendants  by;  plaintiff  executed  three  writs  of  inquiry,  and  the  jury 

•   writ  r  °Ue'     6ave  three  separate  damages.     Motion  in  arrest  of  jude* 

•ufflcfent11117  ment-     Cited  1  Str-  422-     Cro-  Eliz-  86°-  5  **rr-  27*>- 
Whilst  this  rule  was  depending,  plaintiff  moved  to  set 

aside  his  own  writ,  and  that  another  be  issued ;  it  -was 
prayed  on  the  part  of  defendant  that  his  rule  be  made  ab- 
solute.    Lord  Kenyan. — The  plaintiff's  proceedings  are 
certainly  irregular;  he  has  executed  three  writs  of  inqui- 
ry, where  one  would  have  been  sufficient ;  and  if  he  had 
entered  up  final  judgment  for  the  several  damages,  it 
would  have  been  erroneous;  but  he  has  discovered  bis 
mistake  in  time,  and  upon  payment  of  costs,  he  may  set 
aside  his  own  proceedings.     But  there  is  no  ground  to 
arrest  the  judgment.     In  Rodney  v.  Strode,  in  trespass 
against  three,    two  of  whom   pleaded,  and   one  suffered 
judgment  by  default,  the  jury  found  10001.  against  one, 
501.  against  the  second,  and  501.  against  the  last;  the 
plaintiff  entered  a  nolle  prosequi  against  the  two  last  de- 
fendants, and  took  his  judgment  only  against  the  first: 
it  was  held,  it  cured  the  verdict.    Carth.  19.  Per  Cwr.— 
Let  the  rule  for  arresting  the  judgment  be  discharged, 
and  the  plaintiff's  rule  for  setting  aside  his  own  proceed* 
ings  on  payment  of  costs,  be  absolute.  Mitchell  ▼.  Afill- 
banky  6  Term  Rep.  199. 

On  notice  to  Motion  to  set  aside  a  verdict  on  inquiry  for  irregularity* 
quity  ata^r- tlie  irre8ularHy  complained  of  was,  that  notice  was  given 
tafohour, the  to  attend  the  execution  between  10  and  12,  that  the 

party  is  not 
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defendant  and  his  witnesses  attended  till  12,  and  that  tied  down  to 
bonr  was  elapsed,  and  they  were  gone;  the  writ  was  the  exact  time. 
executed.  The  court  discharged  the  rule,  saying,  it  was 
a  trick  to  leave  the  place  immediately  after  the  hour  wad 
passed :  when  notice  is  given  for  a  certain  hour,  it  is  never 
understood  to  be  scrupulously  adhered  to.  The  -  sheriff 
may  have  prior  business,  which  may  last  beyond  the  hour. 
Rule  discharged.     William  v.  Frith,  DougL  197. 

If  either  party  propose  to  attend  by  counsel,  he  should  If  counsel  are 

give  notice  thereof  to  his  adversary,  or  he  will  not  be  al-  *?  a\telJd*  no- 
i         j  *      m  .  x  J  tice  to  be 

lowed  for  it  in  costs.  -4™, 

And  it  is  said  the  sheriff  may  adjourn  the  execution  of  Sheriff  may 
the  inquiry,  arteritis  entered  upon,  2 Str.  858,  1259.  but  *y°urn  the 
there  must  be  good  reason  for  this.     The  first  case  the  2?2tewd 
Chief  Justice  adjourned,  and  the  second  was  a  new  inquiry  UDOna 
ordered  on  account  of  the  smallness  of  the  damages,  no 
witnesses  having  attended. 

If  the  plaintiff  do  not  proceed  to  execute  the  inquiry  When  costs 

pursuant  to  his  notices,  or  countermand  in  due  time,  the  for  not  exe- 

defendant  will  be  entitled  to  his  costs  of  his  witnesses,  and  F^l?  a**,to 

expences  to  be  taxed  by  the  master.     There  must  be  an  v, ~? w?* to 

jm  i      •»  i  «*v#j  -n  ^»  *«»<     a»/<kf-i    oeienciant* 

affidavit  of  attendance,  <fcc.  Sutton  v.  Bryan,  z  Str.  728. 

R.  H.  8  Geo.  1,  1  Str.  317.    Stradford  v.  Houstoun. 

It  is  moved  on  the  affidavit,  and  absolute  in  the  first  in-  How  moved 
stance  for  the  master  to  examine  the  matter  and  tax  the  *°r* 
costs,  if  it  shall  appear  that  costs  ought  to  be  paid.  Coun- 
sel 10s.  6d. 

Take  notice,  that  a  writ  of  inquiry  of  damages  in  this  Notice  ofexe- 
cause  will  be  executed  on  the  day  of  fu^?(*ufarSr 

instant,  between  the  hours  of  1 1  in  the  forenoon  and  m  London« 
one  of  the  clock  in  the  afternoon  of  the  same  day,  at  the 
Secondaries  Office,  No.  57,  in  Colemanstreet,  London. 
Dated  the  day  of  1817. 

Yours,  &c. 

J.  K.  Plaintiffs  attorney. 

To  Mr.  C.  D.  attorney  for  defendant. 

If  it  is  in  Middlesex,  say,  between  the  hours  of  eleven  In  Middlesex. 
of  the  clock  in  the  forenoon,  and  one  of  the  clock  in  the 
afternoon,  of  the  same  day,  at  the  Sheriffs  Office,  in  Bed- 
ford-street, Bedford-row,  near  Holborn,  in  the  county  of 


If  in  the  country,  say,  "  will  be  executed  on,  <&c.  at  the  If  in  the  coun« 
"  house  of  L.  W.  commonly  called  or  known  by  the  name  try. 
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"  or  sign  of  the  in  the  High- street,  Oxford,  in  the 

"  said  county." 

What  the  no-  The  notice  should  express  the  name  of  thejioust,  the 
tice  is  to  ex-  county,  town^  and  street,  and  the  time  between  hour,  and 
preM*  hour  must  not  be  above  two ;  and  notice  to  execute  by 

ten  uncertain.     Str.  1 143.     Ison  v.  Fowen.  (a) 

May  counter-  If  you  do  not  intend  executing  the  inquiry  on  the  day, 
tnand#  you  may  countermand  same,  by  giving  two  days  notice 

previous. 

Notice  of  I  do  hereby  countermand  the  notice  of  inquiry  given 

countermand.  you  in  this  cause.    Dated,  <&c. 

Continuance.        A  notice  of  inquiry  may  be  continued  over  to  another 

day,  but  not  more  than  once  in  a  term.  Str.  1119,  Grew 
v.  Gifford.     You   may  continue  two  days  before  it  is 
"executed,  to  any  other  day. 

VT  ^      ,  I  do  hereby  continue  the  notice  of  executing  the  writ 

Nonce  of  con*  •  J\  .  '    .    ,L.      ^   „    ,    ,»  < p-  . 

tmuance.         °'  m9uiry  given  in  this  cause  to  the  day  of        next, 

when  the  same  will  be  executed  between  the  hours  of, 
dte.  at,  &c.     Dated,  &c. 

To  whom  the  Ndtice  of  countermand  or  continuance  must  be  ddi- 
above  notices  veted  to  the  agent  in  town,  and  not  to  the  country  at- 
are  to  be  de-  torney. 

livered.  Irregularity  o(  notice  of  inquiry  is  cured  by  making  * 

Irregularity  to  <jefence  on  executing  the  inquiry. 

For  what  in-  A  rule  to  set  aside  inquisition  executed  at  the  assies 
quiiy  will  be  before  jurymen,  some  of  whom  were  debtors  taken  outof 
•et  aside.  prison  for  the  purpose ;  the  defendant's  attorney  attend- 
ed the  execution  of  the  writ.  Lord  Kcnyon^—Hj 
doubt  at  first  was,  whether  the  defendant  had  not  waived 
taking  the  advantage  of  this  objection  by  appearing 
before  the  sheriff,  but  for  the  precedent's  sake  we  ought 
to  set  aside  this  inquisition :  (6)  If  the  sheriff  had  bee* 
made  a  party  to  the  rule,  perhaps  the  court  would  ban 
made  him  pay  the  costs  of  the  application.  Rule  ate. 
Stainton  v.  Beadle,  4  Term  Rep.  473.  The  court  held 
there  was  no  objection  to  javelin  men.     Ibid. 


(a)  Notice  was  given  to  execute  on  Tuesday  the  14th 
day  of  January  instant,  when  the  14th  fell  on  a  Thurs- 
day; the  inquiry  was  executed,  and  court  refused  to*t' 
it  aside.    3  Bos.  and  Put.  1.  C.  P. 

(6)  Turner  v.  Clarke,  E.  31  Geo.  3.  S.  P. 
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George  the  third,  by  the  grace  of  God  of  the  united  Writ  of  iiw 
kingdom  of  Great  Britain  and  Ireland,  king,  defender  of  S^  b7 bOL ' 
the  faith,  Ac.  To  the  sheriffs  of  London,  greeting: 
Whereas  A.  B.  lately  in  our  court  before  us  at  West- 
minster, by  bill,  without  our  writ,  and  by  the  judgment 
of  the  same  court,  impleaded  C.  D.  being  in  the 
custody  of  the  marshal  qf  the  Marshals**  of  our  lord  the 
now  king,  before  the  king  himself:  For  that  whereas 
(set  forth  the  whole  declaration  verbatim,)  to  the  said 
A.  B.  his  damage  of  1001.  as  he  saith,  and  such  pro- 
ceedings were  thereupon  bad  in  our  said  court  before  as, 
that  the  said  A.  B.  ought  to  recover  his  damages  by 
means  of  the  premises ;  ^ut  because  it  is  unknown  to  our 
court  before  us,  what  damages  the  said  A.  B.  bath  sus- 
tained^, therefore  we  command  you,  that  by  the  oath  of 
twelve  good  and  lawful  men  of  your  bailiwick,  you 
diligently,  inquire  what  damages  the  said  A.  B.  hath  sus- 
tained, as  well  by  means  of  the  premises  aforesaid,  as 
for  his  costs  and  charges  bj  him  about  his  suit  in  this 
behalf  expended,  and  make  appear  to  us  at  Westminster, 
on        next  after  (a)  the  inquisition  which  you 

shall  thereupon  take  under  your  seal,  and  the  seals  of 
those  by  whose  oath  you  shall  take  that  inquisition,  and 
have  there  then  this  writ.  Witness,  Edward  Lord  Ellen- 
borough,    at   Westminster,  the  day  of  in 

(he  57th  jear  of  our  reign. 

\  Law  and  Markham. 

If  by  original,  say,  by  our  writ 4    The  return  sjiould  If  by  original 
be  according  to  the  nature  of  the  proceedings ;  and  if  by 
original,  on  a  general  return  wheresoever,-  <tc.  if  by  bill, 
on  a  day  certain. 

To  be  ingrossed  dn  a  6s^  stampt  parchment,  and  only  **<>*  *°  P1®-' 
sealed;   pay  7d.  leave  it  at  the  sheriff's  office  for  exe-  ce**40** 
cution,  first  indorsing  on  it  the  day  it  is  to  be  executed ;  ou  *axne* 
pay  in  London  11.  9s.  4d.  if  no  witnesses,  and  4d.    for 
every  witness';  in  Middlesex  ll.  10s.  4d. ;  other  counties 
11.  lis.  6d. ;  attend  the  execution  on  the  day. 

On  the  day,  you  attend  the  sheriffs  deputy  tod  the  Attendanoeao 
jury,  with  evidence  to  prove  the  plaintiffs  demand,  or  ***  ■*>«*• 
damages  sustained ;  and  the  defendant  i#  at  liberty  to 


(a)  If  the  writ  of  inquiry  is  returnable  on  a  general 
return  day,  instead  of  a  day  certain,  it  is  wit  error, 
i  Sira.  917.    Say.  845. 
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produce  witnesses  in  mitigation,  for  the  jury  most  give 
spme  damages. 

Proof.  The  jury  may    give  interest  on  a  note,  bill  of  ex- 

change and  money  lent ;  and  a  promissory  note,  or  bill 
of  exchange,  need  not  be  proved,  but  produced,  to  see 
if  any  money  is  indorsed  or  paid  off.  Str.  1 149.  3  Wils. 
155.  Defendant  shall  not  give  iu  evidence  fraud,  for  he 
admits  the  contract  as  declared.  Str.  612.  For  goods 
sold,  work  done,  money  paid,  lent,  had  and  received, 
you  must  give  evidence.  It  is  not  competent  to  the 
defendant  to  controvert  any  thing,  but  the  sum  in  de- 
mand. 

Whatdefen-  After  judgment  by  default,  the  defendant  cannot  be 
dant  after  allowed,  on  a  writ  of  inquiry,  to  set  off  in  reduction  of 
judgment,       damages  the  amount  of  losses  not  indemnified.  Caruthers 

lowed1  to  set"  an<*  ano^ier  v-  Graham,  14  East,  578.  It  was  an  ac- 
0£  tion  to  recover  del  credere  commissions  for  guaranteeing 

sums  insured. 

If  a  stipiUa-        Where  an  action  was  brought  on  a  policy  of  assurance 

tion  is  made     on  a  foreign  ship,  wherein  there  was  a  stipulation  that 

iTs^ould'be     ^e  P°^cy  should  be  deemed  sufficient  proof  of  interest, 

deemed  suffi-   the  plaintiff  on  the  writ  of  ipquiry  was  only  bound  to 

dent  proof  of  prove  the  defendant's  subscription  to  the  policy,  without 

interest.  giving  any  evidence  of  interest.      Doug.  315,  Thellusacn 

*  v.  Fletcher.  I  should  think  the  subscription  of  defendant 

need  not  be  proved  on  a  judgment  by  default ;    for  by 

suffering    the   judgment,   the   defendant   confesses    the 

plaintiff's  title  to  recover  the  amount. 

When  dama-  If  action  be  against  two,  and  both  suffer  judgment, 
ges  may  be  •'  the  damages  cannot  be  severed.  1  Str.  422.  But  if  one 
severed,  and  demurs,  and  the  other  suffers  judgment  by  default, 
when  not  damages  may  be  severed,  because  they  have  severed  in 
their  plea.     Ibid,  1140. 

When  motion  If  the  defendant  moves  in  arrest  of  judgment  on  an  in- 
in  arrest  of  quiry,  returnable  on  the  last  day  of  term,  he  must  do  it 
^madett0  on  that  day.  He  will  have  no  occasion  for  the  inquisi- 
tion to  be  produced  on  the  motion.  If  on  account  of  an 
irregularity,  he  must  also  move  that  day  to  set  it  aside. 
Rule  for  On  the  day  of  the  return,  give  a  rule   for  judgment  at 

judgment*        j^e  cierk  of  the  rules,    naming  your  cause  on  a  slip  of 

paper,  and  writing  on  it, "  Rule  for  judgment  on  inquiry." 
pay  3s.  it  expires  in  four  days  next  after  it  is  given.  1  Salk. 
S99.     Sunday  is   not  reckoned  a  day.  (a)     It  may  be 

(a)  Costs  are  taxed  of  course  on  an  inquiry,  although 
the  plaintiff  do  not  recover  40s. 
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entered  at  any  time  within  four  days  after  the  term,  bat 
not  after.  N.  on  R.  E.  5  Geo.  2.  It  must  be  four  full 
court  days,  a  dies  non  is  excluded.  On  expiration  of 
the  rule,  get  the  inquisition  from  the  sheriff,  carry  it  to 
the  stamp  office,  and  stamp  it  with  a  10s.  stamp,  tax  the 
costs  with  the  master,  pay  2s.  6d.  and  defendant  may 
have  a  rule  from  the  clerk  of  the  rules  to  be  present  at 
the  taxing  of  costs  if  he  thinks  fit ;  pay  6s.  6d.  a  copy  of 
which  is  to  be  served  on  the  attorney  for  plaintiff;  after 
the  costs  are  taxed  the  plaintiff  may  take  out  execution, 
if  he  is  not  served  with  an  allowance  of  a  writ  of  error. 

■ 

The  defendant  may  move  to  set  aside  the  inquisition,  For  what  de- 
Jbrwant  of  due  notice,  objection  to  the  jury,  or  mode  <^fcndairtmay 
returning  them,  or  that  they  were  returned  by  plaintiff's  Jj^jfo  jnqukj. 
attorney,    or  for  excessive  damages.    4  T.  Rep.  478.  ticm. 
Cotfp.  112.     2  Leon.  214.     3  Burr.  1846. 

In  like  manner  plaintiff  may  move  to  set  it  aside  him-  For  what  the 
self,  when  it  is  obvious  damages  are  too  small,  except  Dlauitiff' 
in  vindictive,  small,  or  trifling  actions.     Str.  425,  515, 
1259,940.     2T.  Rep.  361. 

If  witnesses  will  not  voluntarily  attend  the  executions  Witnesses, 
the  party  wanting  their  testimony  may  make  out  a  sub- 
poena, which  is  as  follows. 

George  the  third,  Ac.   to  (here  insert  the  witnesses  Subpoena  on 
names,  there  maybe  four  in  each  writ.)    We  command  inquiry. 

Jon,  and  every  of  you,  that  setting  aside  all  and  singular 
usinessep  and  excuses  whatsoever,  you,  and  every  one 
of  you,  be  and  appear  in  your  proper  persons,    before 
our  sheriff  of  the  county  of  Middlesex,  on   the 
day  of  next,  at  1 1  of  the  clock  in  the  forenoon,  at 

the  sheriffs  office,  Bedford-street,  Bedford-row,  near 
Holborn,  in  the  county  of  Middlesex;  (if  in  London, 
«ay,  before  our  sheriffs  of  our  city  of  London,  at  the 
secondaries  office,  No.  57,  in  Coleman  street,  in  our  city 
of  London.  If  in  the  country,  say,  before  A.  P.  esq. 
our  sheriff  of  the  county  of  Oxford,  on,  <&c.  at  the  house 
of  commonly  called   or  known    by  the  name  or 

«gn  of  the  in  the  High-street,  Oxford,  in  the  said 

county ;)  there  to  testify  the  truth  of  all  and  singular 
those  things,  according  to  the  best  of  your  information  or 
knowledge,  which  you,  or  any  of  you  know,  in  a  cer- 
tain cause  now  depending  in  our  court  before  us,  between 
A.  B.  plaintiff,  and  C.  D.  defendant,  of  a  plea  of  tres- 
pass on  the  case  (as  the  action  is)  on  the  part  of  the 
plaintiff,  on  which  our  certain  writ  of  inquiry  of  dama- 
ges hath  been  sent  by  us,  out  of  our  said  court,   and  di- 
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fected  to  our  sajd  sheriff,  then  and  there  in  due  form  of 
law  to  be  executed ;  and  this  you,  nor  any  of  yon,  tfhalf 
in  no  wise  omit,  under  the  penalty  of  1001.  Witness 
Edward  Lord  EUenborough,  at  Westminster,  the  day 
of  in  the  57th  year  of  our  reign. 

Law  and  Markham. 

To  be  ingrossed  on  a  5s.  stampt  piece  of  parchment 
It  must  be  signed  by  Messrs.  Provost  and  Chambre,  and 
sealed  ;  pay  signing  Is.  8d.  seal  7d.  serve  witnesses  with 
a  copy,  pay  Is.  each  in  town,  and  make  a  preempt  for 
the  office,  thus : 

London,  to  wit:  Subpoena  to  testify  on  inquiry  between 
A.  B.  plaintiff,  and  C.  D.  defendant,  on  the  part  of  the 
plaintiff.  J.K.  attorney. 


i 


•the  method 
of  applying. 


Inquiry  and 


INQUIRY  BEFORE  THE  CHIEF  JUSTICE,  &C 

There  are  cases  upon  which  a  special  application 
may  be  made  to  the  court  to  have  the  writ  of  in- 
quiry executed  before  the  chief  justice  at  the  sittings,  or 
before  the  justices  of  assise ;  but  leave  iff  seldom  granted, 
unless  the  case  is  very  special,  as  where  the  law  is  mixed 
with  the  fact,  or  it  appears  to  be  of  too  much  consequence 
for  the  sheriff  to  undertake:  in  which  case  it  is  said  that  the 
judge  ofnisipriusis  only  an  assistant  to  the  sheriff,  and 
has  no  judicial  power ;  and  if  the  parties  come  to  an  agree* 
ment  at  the  trial,  the  judge  is  to  sign  it,  and  afterwards  the 
court  may  be  moved  to  have  it  made  a  rule  of  court 
12  Afod.  519, 610.  1  Mr.  612.  2  Str.  852.  Barn.  233. 

The  way  to  apply  is,  to  make  an  affidavit,  setting  forth 
the  circumstances  of  the  parties,  plaintiff  and  defendant, 
and  the  nature  of  the  action,  on  which  the  court  will  grant 
a  rule  to  shew  cause,  and  in  Case  of  success,  the  rule  will 
be  that  the  writ  of  inquiry  be  executed  before  the  chief 
justice,  or  judge  of  assise,  and  for  the  sheriff  to  summon 
a  good  jury.  But  I  do  not  think  there  can  be  a  rule  for  a 
special  jury  in  this  case  granted,  if  contested,  the  act  not 
extending  to  an  inquiry ;  and  at  all  events  if  there  be 
one  granted,  yet  defendant  has  no  right  to  pay  those 
tees. 

If  the  rule  is  made  absolute,  a  common  writ  of  inquiry 
directed  to  the  sheriff  is  made  out ;  and  the  notice  ought 
to  be  for  the  sittings  or  assizes  generally,  and  not  for  any 
particular  day.    Barnes,  135. 
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The  writ  of  inquiry  is  sent  to  the  sheriff,  and  the  cause  How  to  enter 
entered  with  the  marshal  the  same  as  a  record ;  pay  cause, 
the   same    fees:    the  sheriff  returns  the  inquisition   as 
usual,  and  takes  his    fees  as  usual ;  give   a    rule  for 
judgment  on  the  retgrn  day,  and  proceed  as  before.  Salk. 
999. 

By  consent,  in  vacation,  an  order  may  be  obtained  May  obtain 
from  a  judge  to  execute  an   inquiry    before  the  judge  consent  in 
of  assize,  and  he  will  make  an  order  for  the  clerk  of  the  vac»tio,1• 
rules  to  be  at  liberty  to  draw  up  a  rule  for  that  purpose, 
On  producing  counsel's  hand. 

Mr.  Justice  BuUer  granted  an  order,  to  execute  a  writ  of  May  be  had  in 
inquiry  in  an  action  of  covenant  without  an   affidavit,  covenant, 
where  some  legal  knowledge  was  necessary,  and  the 
damages  went  for  were  about  6001.  Trin.  Vac.  1791. 

If  executed  before  the  chief  justice,  he  may  adjourn  it  May  be  a*, 
to  the  next  sitting ;  but  if  it  be  on  account  of  the  ab-  jturned. 
sence  of  a  witness,  the  plaintiff  must  pay  costs.  Sir.  853. 
Coieman  v.  Mawbey. 

In  Action  on  Bonds,  or  on  any  penal  Sum,  inc. 

• 

But  in  actions  on  bonds  or  on  any  penal  sum,  for  non-  On  stat  of 
performance  of  covenants,  Ac.  the  stat  8  and  9   W.  3.  8  &  9  W.  s. 
c.  11. ».  8.  directs,  if  judgment  shall  be  given  for  plaintiff  {"  ■J**"1  on 
on  a  demurrer,  or  by  confession,  or  nil  dicii,  that  the  J^p^j^, 
plaintiff  may  suggest  on  the  roll  as  many  breaches  as  he  for  non-per-  ' 
stall  think  fit,  upon  which  shall  issue  a  writ  to  the  she-  formance  of 
riff  of  the  county  where  venue  laid,  to  summon  a  jury  to  covenants; 
appear  before  the  justices  of  assize  or  nisi  prius  of  that  &c' 
county,  to  inquire  of  the  truth  of  those  breaches,  and  to 
assess  the  damages,  and  in  which  writ  there  shall  be  a  com- 
mand to  the  justices  of  assise,  to  make  a  return  thereof 
to  the  court  where  the  writ  issued.    The  statute  is  com- 
pulsory oa  the  plaintiff,  and  he  cannot  enter  up  judgment 
lor  the  whole  penalty,  as  he  might  have  done  at  common 
law.  5  Term  Sep.  540.  Hardy  v.  Bern,  ib.  538. 

And  incafce  the  defendant  after  judgment  entered,  and  If  defendant 
before  execution  executed,  shall   pay  into  court  to  the  aftcr  Jud&" 
use  of  plaintiff,  his  executors,  Ac.  such  damages  so  to  be  **? If?*** 
assessed,  with  costs,  a  stay  of  execution  shall  be  entered  ISLcution? 
upon  record  ;  or  if  by  reason  of  any  execution  executed,  pay  the  da- 
the  plaintiff  or  his  executors,  Ac.  shall  be  fully  paid  or  m*&*  with 
satisfied  all  such  damages  so  to  be  assessed,  with  costs  *?**>  ePctt" 
of  suit,  and  all  reasonable  charges  for  executing,  the  said  j^*0 
executors,  the  body,    lands,  or  goods,  of  defendant, 
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shall  be  discharged  from  the  execution  to  be  entered  «n 
record ;  but  to  remain  as  a  further  security  to  answer  to 
plaintiff  and  his  executors,  Ac.  such  damages  as  may  be 
sustained,  for  further  breach  of  any  covenant  in  same 
indenture,  deed,  or  writing  contained.  See  6  Term  Rep. 
636.  Hardy  v.  Bern. 


What  bonds 
are  within 
statute. 


The  Causeofthe  Statute  being  made. 

Where  covenants  and  agreements  are  contained  in  a 
bond,  they  are  held  to  be  within  the  statute.  2  Burr.  772. 
820.  Dougl.  519.  and  is  compulsory  on  the  plaintiff  to  pro- 
ceed in  the  method  prescribed.  A  bond  conditioned  for 
the  payment  of  an  annuity,  2  Burr.  80. 5  Term  Rep.  638. 
686.  8T.  R.  126.  or  of  money  by  instalments,  6  East,  560; 
or  a  bond  conditioned  to  perform  an  award,  6  2?a«£,613. 
are  holden  to  be  within  the  statute.  And  in  cases  where 
it  applies,  a  suggestion  of  breaches  is  necessary,  altera 
plea  of  non  est  factum.  8  T.  R.  255.  So  after  judgment  or 
demurrer  on  an  annuity-bond.  ib.  126.  which  may  be  en- 
tered at  any  time  before  trial ;  but  where  the  issue  has 
been  previously  made  up  and  delivered  on  such  plea,  it 
is  irregular  to  deliver  a  second  issue  with  a  suggestion, 
without  a  judge's  order  obtained.  Ibid.  265.  See  Tutf, 
607. 

To  what  the  Thisstat.  does  not  extend  to  bonds  conditioned  for  the 
ttat.  does  not  payment  of  money  which  are  provided  for  by  the  stat 
extend.  4  Ann.  c  16.  nor  to  bail-bonds,  %B.and  P.  446.  nor  to 

7  T  R  300.  bonds  given  to  the  fjord  Chancellor  by  the  petitioning 
3  East  22.      creditor;  nor  where  judgment  is  to  the  plaintiff  on  as 

issue  of  nul  tiel  record. 

After  error  Leave  was  given  to  plaintiff  in  debt  on  bond  conditioa- 

brought,  ed  to  perform  award  after  judgment,  for  him,  upon  a  pica 
leave  given  to  0f  judgment  recovered,  to  execute  a  writ  of  inquiry  upon 
qSr^nder11"  the  stat.  8  &  9  W.  3.  c.  1 1.  *.  8.  after  a  writ  of  error  allow- 
the  stat  ed,  and  to  sign  a  new  judgment,  on  paying  costs,  and  pot* 

ting  defendant  in  statu  quo.  Hanbury  v.  Guest,  14  Eadj 

401. 
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In  order  to  prevent  expence,  the  defendant  frequently 
after  declaration  comes  to  some  agreement  with  the  plain- 
tiff to  pay  the  debt  and  costs:  the  better  to  secure  thepiai* 
tiff,  his  attorney  gets  the  defendant  to  sign  a  cog*ov& 
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which  is  called  a  confession  of  the  action,  or  cognovit 
actionem. 

It  may  be  made  in  any  stage  of  the  cause  before  trial,  when  it  may 
or  inquiry  executed,  which  confession  is  written  in  the  be  made, 
margin  of  the  declaration,  or  it  may  be  done  on  the  writ 
of  inquiry,  or  on  paper,  and  if  the  action  be  in  case,  it 
may  be  thus:  (a)  I  confess  this  action,  and  that  the  plain- 
tiff hath  sustained  damages  to  the  amount  of  201.  {b)be- 
sides  his  costs  and  charges,  to  be  taxed  by  the  master; 
but  no  judgment  shall  be  entered  up,  or  execution  issue, 
until  the  day  of  next,  in  default  of  payment 

of  the  sum  of  10Z.  being  the  debt  in  this  action,  with  the 
costs.  And  that  no  writ  of  error  shall  be  brought,  nor 
any  bill  in  equity  filed:  and  that  in  case  the  plaintiff 
shall  enter  up  his  judgment,  he  shall  be  at  liberty  to 
levy  the  said  \0l.  together  with  all  costs,  sheriff's  pound- 
age, and  all  other  fees.     As  witness  my  hand,  $c. 

The  costs  are  usually  paid  down,  otherwise  they  must  Asto  payment- 
be  added  to  the  debt,  of  costs. 

If  the  confession  be  in  an  action  of  debt,  then  it  may  be,  if  action  be 
/  hereby  confess  the  debt  in  this  cause,  and  that  the  in  debt. 
plaintiff  hath  sustained  damages  to  the  amount  of  Is. 

*'  besides  his  costs  and  charges,  to  be  taxed  by  the  mas- 

**  ter  to  be  paid  as  follows"  &c.  as  above. 

If  the  cognovit  contains  an  agreement  to  take  the  debt  If  the  cog- 
by  instalments,  it  ought  to  be  stamped  with  a  16s.  stamp.  novit  contains 
But  a  mere  cognovit,  without  any  matter  of  agreement  ^  agreement, 
does  not  require  a  stamp.  Rear  don  v.  Swaby,  4  East,  188. 
So  in  C.  P.  Ames  v.  Hill,  2  Bos.  and  Pull.  150. 

In  case  a  plea  be  pleaded,  and  the  defendant  would  c$*n°Tit 
wish  to  confess  the  action,  the  attorney,  or  bis  clerk,  *^  P^68, 
should  attend  the  master  to  withdraw  it.  Lord  Ray.  845. 
See  title  Retraxit,  p.  486. 


(a)  Care  should  be  taken  that  common  bail  is  filed  for 
defendant  first,  or  that  the  plaintiff  file  it  according  to  the 
statute :  if  the  action  is  bailable,  that  bail  be  put  in  ;  see 
7  Term  Rep.  206.  Davis  v.  Hughes;  though  defendant 
is  estopped  by  the  confession  from  objecting  to  the  irre- 
gularity, if  the  plaintiff  has  filed  it  nunc  pro  tunc  before 
the  iime  of  the  objection. 

(6)  Take  it  in  double  the  sum. 
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Where  the  plaintiff  had  taken  a  cognovit  from  the  de- 
fendant, with  an  agreement  to  receive  the  debt  by  long  in- 
stalments, of  which  no  notice  was  given  to  the  bail, 
the  court  will  set  aside  an  execution  against  the  bail  sued 
out  above  a  year  after  the  judgment,  without  a  sex.  fa.  to 
revive,  even  if  the  agreement  by  the  plaintiff  to  take  the 
debt  by  instalments  without  the  consent  of  the  bail,  would 
not  have  discharged  them,  as  they  could  not  after  that 
have  rendered  their  principal.  And  Bayley,  J.  said,  that 
the  plaintiff  could  not  give  a  partial  indulgence  to  the 
principal  without  the  consent  of  the  bail,  and  that  if  he 
did,  it  discharged  th*m  ;  for  the  bail  after  this  could  not. 
have  rendered  the  principal.  Thomas  against  Young; 
and  Jog  get  j  bail  of  Graham,  15  East,  617.  See  5  7.  £ 
277. 

If  a  cognovit  be  taken  from  a  prisoner,  an  attorney  for 
him  should  be  present.  3  Term  Rep.  616.  Parkinson  t, 
Caines. 

Bin  to  be  fir*      in  Walkers.  Wooley,  7  Term  Rep.  207,  H.  37  ffco.S. 

fflcd*  it  is  said,  that  judgment  had  been  signed  upon  a  cognovit) 

without  first  filing  a  bill;  which  was  holden  to  be  irre- 
gular; but  it  having  been  done  at  the  request  of  the  defen- 
dant to  sa ve  expence,  the  court  granted  leave  to  file  the 
bill,  nunc  pro  tunc,  and  directed  the  defendant  to  pay  all 
the  costs.  I  think  the  defendant  in  this  case  was  an  attor- 
ney. I  never  knew  the  practice  to  be  so  in  any  other 
case,  unless  a  writ  of  error  had  been  brought. 

How  to  sign  if  the  confession  is,  after  the  entries  have  been  paid, 
^^^"  that  the  judgment  shall  be  entered  up,  sign  it  on  a  1& 
ter  confession.  8^m^  paper,  as  it  is  final;  but  you  do  not  pay  for  the 

entries  anew,  nor  is  there  occasion  for  a  new  roll;  pay 
2s.  6d.  for  the  secondary's  fee,  and  6d.  for  the  further  en- 
try of  the  judgment,  and  make  the  entry  on  the  judgment 
paper  as  far  as  the  end  of  the  memorandum,  and  the 
names  of  the  parties  in  the  declaration. 

How  if  aw-  If  the  cognovit  be  taken  before  any  of  the  entries  a* 
nojit  be  taken  paj<j  for ?  then  sign  the  judgment  the  same  as  on  a  war- 
JJSi      rant  of  attorney. 

paid  for.  * 

RETRAXIT  OP  PLEA. 

It  is  very  common,  after  plea  pleaded,  to  confess  the 
action :  in  this  case,  in  the  confession  it  is  necessary  to 
add,  that  defendant  consents  to  withdraw  his  plea,  ana 
that  plaintiff  may  take  judgment,  in  order  that  a  retro** 
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may  be  entered  by  the  master;  who  will  not  do  it  unless 
the  attorney  for  the  defendant  be  present,  or  a  known 
clerk. 

Enter  all  the  pleadings  on  the  roll,  with  the  relinquish-  How  to  pro* 
ment  of  the  defendant's  plea  ;  take  the  same  to  the  clerk  ceed. 
of  the  judgments,  who  will  enter  them,  and  sign  the 
judgment  on  a  10s.  stamp,  then  go  to  the  master,  and 
he  will  enter  the  retraxit  on  the  margin  of  the  roll,  but 
the  entry  on  the  roll  must  be  complete.  If  the  roll  is 
gone  in,  then  bespeak  it  of  Mr.  Edge,  who  will  bring 
it  to  the  master. 

Formerly  it  could  not  be  done  if  defendant  did  not  ap- 
pear in  person.    2  Cro.  21 1.  8  Co.  586.  1  Salk.  89. 


ENTERING    JUDGMENT  ON  WARRANT  OF  ATTORNEY. 

It  happens  frequently,  that  after  the  defendant  'is  ar- 
rested and  proceeded  against,  the  plaintiff  in  order  to 
prevent  further  litigation,  accepts  a  warrant  of  attorney 
for  his  d  emand,  with  a  defeazance  payable  by  instal- 
ments. 

The  warrant  of  attorney  authorizes  the  attornies  to 
whom  it  is  directed,  to  appear  for  the  defendant,  and  re- 
ceive a  declaration,  in  an  action  to  be  brought  against 
him,  and  thereupon  to  confess  the  same  action,  or  suffer 
judgment  therein  to  pass  against  him  by  default. 

The  warrant  of  attorney  is  frequently  given  where  no 
action  is  depending,  to  compromise  the  difference  be- 
tween the  parties,  and  that  the  defendant  may  be  bound 
to  pay  the  plaintiff  his  demand  immediately,  or  at  a  stated 
day  to  be  mentioned  in  the  defeazance. 

It  is  now  liable  to  the  stamp  duty  of  II.  only,  although  Stamp  daty> 
it  contains  a  release  of  errors ;    but  the  defeazance  which 
is  indorsed  on  the  back  of  the  warrant,  or  in  the  margin, 
does  not  require  a  separate  stamp.     1  N.  R.  279. 

To  E.   F.  G.  H.  A  J.  K.  Gentlemen,    attornies  of  Form  of  war* 
his  majesty '8  court  of  King's  Bench  at   Westminster,  rantofattor- 
jointly  and  severally,  or  to  any  other  attorney  of  the  ^^J^^f** 
same  court.  judgment 

These  are  to  desire,  and  authorize  you  the  attornies 
above  named,  or  any  one  of  you,  or  any  other  attorney 
of  the  court  of  Kinfps  Bench  aforesaid,  to  appear  for  me 
C.  D.  of,  Ac.  in  the  said  court  as  of  this  present 
.term  or  any  other  subsequent,  term,  and  then,  and  there, 
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to  receive  a  declaration  for  me  in  an  action  of  debt  (or 
£  for  money  borrowed  at  the  suit  of  A.  B.  his  exe- 
cutors or  administrators,  and  thereupon  to  confess  the 
same  action,  or  else  to  suffer  a  judgment  by  nil  dicit, 
or  otherwise  to  pass  against  me  in  the  same  action,  and 
be  thereupon  forthwith  entered  up  against  me  of 
record  of  the  said  court  for  the  sum  of  £  besides 
costs  of  suit.  And  I  the  said  C.  D.  do  hereby  further 
authorize  and  empower  you  the  said  attornies,  or  any 
one  of  you  after  the  said  judgment  shall  be  entered  up 
as  aforesaid  for  me,  and  in  my  name,  and  as  my  act 
and  deed,  to  sign,  seal  and  execute  a  good  and  suffici- 
ent release  in  the  law  to  the  said  A.  B.  his  heirs,  execu- 
tors, and  administrators,  of  all  and  all  manner  of 
error  and  errors,  writ  and  writs  of  error,  and  all  benefit 
land  advantage  thereof,  and  all  misprisions  of  error  and 
errors,  defects,  and  imperfections  whatsoever  had,  made, 
committed,  done,  or  suffered  in,  about,  touching  or 
concerning  the  aforesaid  judgment,  or  in,  about,  touching 
or  concerning  any  writ,  warrant,  process,  declaration, 
plea,  entry,  or  other  proceeding  whatsoever,  of  or  any 
way  concerning  the  same,  and  for  what  you  the  said 
attornies,  or  any  one  of  you  shall  do,  or  cause  to  be  done 
in  the  premises  or  any  of  them,  this  shall  be  to  you  and 
every  of  you  a  sufficient  warrant  and  authority,  b 
witness  whereof  I  have  hereunto  set  my  hand  and  seal 
the        day  of  in    the  57th  year  of  the  reign  of 

our  sovereign  lord  Geo.  8.  by  the  grace  of  God,  of 
the  united  kingdom  of  Great  Britain  and  Ireland  king, 
defender  of  the  faith,  and  in  the  year  of  our  Lord  1817. 

Sealed  and  delivered,  being  first  duly  } 
stamped,  in  the  presence  of  >  C.  D. 

L.  M.   ) 

Defeasance      A.  B.   i     Memorandum,  that  the  within  warrant  of  at- 
thereon.         "     ▼•     S  torney  is  given,  for  securing  the  payment,  from 

C.  D.  J  the  within  named  C.  D.  to  the  within  A.  B.  of 
the  sum  of   £        and   interest,  on  the  days,   and  in 
manner  following,  that  is  to  say,  the  sum  of   £        part 
thereof,  together  with  the  interest  for  same  on  the 
day  of  and  the   further  sum  of  £        residue 

thereof,  together  with  interest  for  the  same  on  the 
day  of  and  it  is  agreed  by  the  said  parties,  that 

no  action,  execution,  or  other  process,  shall  be  com- 
menced, sued  out  or  prosecuted  against  the  said  C.  D. 
his  heirs,  executors,  administrators,  lands,  goods,  and 
chattels,  upon  the  judgment  to  be  entered  up,  in  Por' 
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suaaee  of  the  within  warrant  until  default  shall  happen 

to  be  made  in  payment  thereof.    Aa  witness  qur  bands 

the  day  and  year  within  written. 

Witness,  A.  B. 

Lu  M.  C,  D, 

In  case  the  defendant  be  in  the  custody  of  the:  mar* 
shal  or  any  gaoler,  the  following  rale  must  be  observed. 

It  is  ordered  by  the  court,  that  no  bailiff  nor  sheriffs  No  bailiffHo 
officer  shall  presume  to  exact  nor  take  from  any   person,  ****  \w^ 
being  in  bis  custody  by  arrest,  any  warrant  to  acknow-  J^^Un 
ledge  a  judgment,  but  in  the  presence  of  an  attorney  for  presence  of 
the  defendant,  which  attorney  shall  then  subscribe  his  attorney, 
name  thereunto  ;   which  said  warrant  shall  be  produced 
when  the  said  judgment  shall  be  acknowledged.     And  if 
any  bailiff  or  sheriffs  officer  shall  hereafter  offend,  orx 
do  oontrary  wise,  he  shall  be  severely  punished  for  so 
doing:  and  it  is  further  ordered,  that  no  attorney  shall 
from  henceforth  acknowledge  or  enter,  or  cause  to  be 
acknowledged  or  entered,  any  judgment  by  colour  of  any 
warrant  gotten  from  any  defendant  being  undqr  arrest, 
otherwise  than  as  aforesaid.  E.  15  Car.  2. 

Upon  this  rule  it  was  deemed  sufficient  for  the  plain-  Some  attor- 
tiffs  attorney  to  be  (present,  and  subscribe  the  warrant,  n*y  *»  be  pe- 
as attorney  for  the  defendant.  5  Mod.  144.  And  therefor*  f*™  )fuf 
another  rule  was  made  that  no  warrant  of  attorney,  for  °      en 
confessing  a  judgment  executed  by  any  person  in  cus- 
tody, shall  be  valid  or  of  any  force,  unless  there  be  pre- 
sent some  attorney  in  behalf  of  such  person  in  custody,  to 
be  expressly  named  by  him,  and  attending  at  his  request, 
to  inform  him  of  the  nature  of  suoh  warrant  before  the 
same  is  executed,  who  shall  subscribe  bis  name  as  a  wit- 
ness to  the  due  execution.     R.  E.  4  Geo.  2. 

These  rules  'extend  to  warrants  of  attorney,  executed  Extends  to 
abroad;   and  the  court  said,  the  plaintiff,  if  he  would  SS^ad 
nuke  use  of  this  court,  must  conform  to  its  role* ;  compar- 
ing it  to  the  case  of  stamping  foreign  deeds,  before  they 
can  be  read  here.    2  Str.  1247.  Fitzgerald  v.  Ptunket. 

Aa  attorney,  whether  of  the  one  court  or  the  other,  is 
sufficient    Bland  v.  Pakmham,   1  Sir.  630. 

After  interlocutory  judgment,  the  plaintiffs  attorney  a  cognovit 
took  a  cognovit  for  2001.  of  defendant  in  custody  of  the  taken  tf  6V 
Marshal  ate.  plaintiff,  with  a  defeasance  for  431. 13*  and  fenriaat » 
81.  5s.  costs.  The  defendant  at  the  time  objected  to  sign-  <***"**  wkfc* 
ing  it,  and  desired  it  might  be  shewn  to  his  attorney;  ^T2JJJ? 
hut  on  plaintiff's  attorney  telling  him,  that  it  was  un*  my,  ba4. 
necessary,  he  signed  it,  no  attorney  on  bis  behalf  being 

LI 
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Construct,  of 
rule,E.  15 
Car.*. 


£  resent.  Motion  to  set  aside  the  proceedings  for  irreguv 
irity.  The  court  said,  this  case,  was  not  strictly  within 
the  rule  of  15  Car.  2.  They  thought  the  plaintiffs  attor- 
ney had  acted  improperly  in  taking  a  cognovit  for  2001. 
notwithstanding  the  defeasance  as  no  attorney  was  pre- 
sent on  behalf  of  defendant,  and  were  about  to  make  the 
rule  absolute  on  that  ground,  when  Gibbs  suggested,  as 
the  rule  was  drawn  up  on  the  ground  of  irregularity,  the 
defendant  was  not  strictly  entitled  to  make  it  absolute  on 
the  latter  ground ;  but  he  offered  to  have  the  judgment 
altered  to  49k  1 2s.  instead  of  2001.  the  plaintiff  paring 
the  costs  of  the  application,  by  allowing  it  out  of  the 
debt,  which  the  court  ordered.  Parkinson  v.  Earner, 
3  Term  Rep.  816. 

This  rule  does  not  extend  to  cases  where  the  defendant 
is  in  custody  upon  an  execution,  but  only  where  he  is  in 
custody  upon  mesne  process.  The  reason  of  this  distinc- 
tion is,  that  where  a  man  it  arrested  upon  mesne  process, 
the  debt  is  not  liquidated,  and  therefore  under  duress,  be 
may  be  prevailed  upon  to  confess  mere  than  is  really 
due ;  but  upon  an  execution  the  debt  is  liquidated,  and 
therefore  the  only  purpose  of  defendant's  giving  a  war- 
rant of  attorney  in  such  case  is,  to  procure  his  liberty. 
See  same  point,  7  Term  Rep.  19.  QrompUm  v.  Steward. 

If  indeed  it  could  be  shewn  that  a  party  even  in  execu- 
tion had  been  prevailed  upon  to  acknowledge  a  judgment 
for  more  money  than  was  really  due,  the  court  would 
give  relief  under  the .  circumstances ;  because  cases  of 
fraud  and  imposition  are  exceptions  to  all  rules.  Fell  v. 
Riley,  Cowp.  Rep.  281. 

The  presence  of  the  plaintiff's  attorney  is  insufficient, 
though  the  defendant  consent  to  his  acting  as  his  attorney 
sent  to  plain-  also.  Buteon  v.  Buteon,  1  Term  Rep.  7.  For  the  object 
t^'tt*™6!'  of  having  an  attorney  is,  to  explain  the  nature  of  the  in~ 
it  will  not  do.  strand  ^  ^  ^  j^  the  defendant  confidentially  and 

as  a  friend.  Ibid.  8. 


Though  de- 
fendant con« 


When  none- 
cearityfor  an 
attorney  to 
be  present. 

Nor  when  a 
prisoner  is  in 
execution,  has 
paid  part  of 
the  debt,  and 


warrant  of 
attofneyfcr 


It  was  declared  that  the  general  rule  of  E.  15  Car.  2. 
about  the  necessity  of  an  attorney  for  the  defendant  being 
present,  whenever  a  person  in  custody  gives  a  warranto! 
attorney  to  confess  judgment,  is  confined  to  judgment  in 
the  particular  cause  whereupon  he  is  in  custody,  and 
does  not  extend  to  warrants  of  attorney  given  to  confess 
judgmentin  other  actions;  for  in  the  first  case,  the  attor- 
ney being  present,  is  to  avoid  all  practices  on  the  part  ef 
the  plaintiff  and  tor  see  it  is  done  without  duress  ef  im- 
prisonment ;  in  the  other,  the  plaintiff  has  no  power  over 
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the  defendant  3  Burr.  1793.    Holcombe  v.  Wade.    2  Id.  the  residue 
Raym.  797.    5  Mod.  144.   Cowp.  142.    S.  P.    Smith  v.  »  Stra.  1*45. 
Burton,  1  East,  241. 

.Ordered  that  no  judgment  be  signed  upon  any  warrant  To  whom  it  is 
of  attorney  to  confess  judgment,  without  such  warrant  to  be  deliver- 
being  delivered  to,  and  filed  by  the  clerk  of  the  dockets ;  *** 
who  is  hereby  ordered  to  file  the  same  in  the  order  re-  -*•  *°  ****  •J^ 
ceived. — That  every  attorney  of  this  court,  who  shall  pre-  ?*  **  "•  *e" 
pare  any  warrant  of  attorney  to  confess  any  judgment,  ca*ance* 
which  is  to  be  subject  to  any  defeazance,  do  cause  such 
defeasance  to  be  written  on  the  same  paper,  or  parchment, 
on  which  the  warrant  of  attorney  shall'  be  written ;  or 
cause  a  memorandum  in  writing  to  be  made  on  such  war- 
rant of  attorney,  containing  the  substance  tod  effect 
of  such  defeasance.     R.  M.  42  Geo.  3. 

If  the  attorney  employed  to  prepare  a  warrant  of  if  defeasance 
attorney  to  confess  judgment  which  is  to  be  made  sub-  be  omitted. 
ject  to  a  defeasance,  neglect  to  insert  such  defeasance  on 
the  warrant  which  is  required  by  the  above  rule,  the 
Security  is  not  thereby  avoided  against  the'  irinbdeht 
party,  but  the  attorney  is  guilty  of  a  breach  of  duty  im- 
posed on  him  by  the  coug  t,  and  is  answerable  for  it  on 
motion.    Shaw  v.  Evans,  14  East,  57t. 

The  court  will  order  a  warrant  of  attorney  to  confess  if  obtained  by 
Judgment,  to  be  delivered  up,  if  obtained  by  fraud,  fraud. 
before  any  use  has  been* made  of  it;  Buller  J.  observing, 
that  the  court  had  the  same  jurisdiction  as  if  the  judg- 
ment had  actually  been  entered  up.  If  it  were  other- 
wise, he  said*  the  consequences  would  be  extremely  in* 
convenient;  for  the  judgment  might  be  entered  up  in  the 
vacation,  and  defendant  taken  in  execution,  before  any 
application  could  be  made  to  the  court.  Doug.  Rep.  196. 
Duncan  y.  Thomas. 

9 

So  if  given  for  a  corrupt  or  usurious  consideration,  if  obtained  on 
Cowp.  727.  or  for  securing  an  annuity,  which  is  void  by  an  usurious 
the  annuity  act,  or  to  induce  the  plaintiff  to  live  in  pros-  coMideration* 
titution  with  defendant.  1  H.  BL  75. 

If  given  by  an  infant,  court  will  order  it  to  be  deliver-  if  ty  m  to- 
ed up.    1  Str.  80.  But  where  a,feme  covert  gave  one,  and  fant. 
afterwards  moved  to  set  aside  the  judgment  because  she 
was  covert,  court  would  not  relieve  her,  but  put  her  to  her 

writ  of  error.     1  Salk.  400. 

• 

.  The  court  will  not  set  a  Warrant  of  attorney  aside,  on  Will  not  tet  it 
account  of  its  being  given  by  a  defendant  in  custody,  *&*»  if  gfren 
without  an  attorney  being  present  on  bis  part,  if  execu-  2J^t*vlew 

L 1  x 
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ted  by  the  defendant  purposely  with  a  view  to  eheti  the 
plaintiff.    GUman  v.  Bill,  Cowp.  Rep.  141. 

A  warrant  to  At  the  time  warrant  of  attorney  was  executed,  defen- 
confess,  exe-  dant  was  in  custody  under  criminal  process*  and  not 
cuted  by  a  against  plaintiff:  motion  to  set  it  aside.  Court  held,  the 
prisoner  on  a  raje  did  not  extend  to  this  case,  and  discharged  the  rale. 
asTfe  g£&  c&^Z/on  ▼•  Fletcher,  4  Term  Rep.  489. 
Notrersca*  By  the  course  of  the  court,  a  warrant  of  attorney  to 
ble.  confess  a  judgment  is  not  revokable ;  and  if  the  party  en- 

deavour to  revoke  it,  the  court  will  notwithstanding  give 
the  other  party  leave  to  enter  up  judgment.  2  Zd.  Itey- 
766,  850.  But  the  death  of  either  party  is,  generally 
speaking,  a  countermand  of  the  warrant  of  attorney. 
Therefore  if  it  appear  to  the  court,  that  either  party  is 
dead,  they  will  not  grant  the  motion.  2  Stt.  7 IS.  8  T.  X. 
267.  Cowie,  ex.  v.  Alia  way,  9  Sir.  108 1. 

ynten  to  enter  Woodward  gave  a  warrant  of  attorney  to  confess  a  jadg- 
fcndant  dT  men^  an(^  died  within  a  year  after  in  time  of  vacation,  be- 
fore the  essoign  day  of  the  subsequent  term,  which  was 
Easter  term ;  the  attorney,  after  his  death,  entered  up 
the  judgment  as  of  the  preceding  term,  but  brought  not 
the  roll  in  before  the  essoign  day  of  Easter  term ;  and  it 
was  moved  to  have  the  judgment  set  aside,  the  warrant 
of  attorney  being  revoked  by  the  death  of  the  party.  H<M< 
C. «/.  If  the  party  dies  in  the  vacation,  the  attorney  may 
enter  up  judgment  that  vacation,  as  of  the  preceding  term, 
and  it  is  a  judgment  at  the  common  law,  as  of  the  prece- 
ding term,  though  it  be  not  so  upon  the  statute  of  frandi 
in  respect  to  purchasers,  but  from  the  signing;  so  this 
judgment  is  good.  Oatesv.  Woodward,  1  Salk.  91.214. 
May.  766.    2  Str.  882.    Fuller  v.  Jooelyn. 

2^eVff nt  ^n  *^e  1 2th  of  November,  about  twelve  at  noon,  motioa 

vrffata       *°  enter  UP  judgment  on  an  old  warrant  of  attorney,  waf 

ter  up  judg?"  moved  for  on  the  usual  affidavit,  and  court  made  the  usual 

ment  rule.  Motion  on  another  day  to  discharge  it,  on  affidavit 

that  defendant  died  the  day  the  first  motion  woe  made,at 

seven  in  the  morning.  The  Court  declared,  that  if  it  had 

then  appeared  that  the  man  was  dead,,  they  womW  not 

have  made  the  rule ;  but  they  applied  the  ma&im  fieri  mn 

debet,  factum  valet,  to  this  case,  and  suffered  the  deceit 

to  prevail.    Chancy  v.  Needham,  2  Str.  1081. 

How  to  enter       jf  a  warrant  of  attorney  is  given  to  a  feme  sole,  and  she 

to afemo^o^  marries  before  judgment  entered  up,  application,  must  be 

made  to  the  court,  for  leave  to  enter  it  up,  by  the  ho* 

band  and  wife,  founded  upon  an  affidavit,  proving  their 
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marriage.  3  Burr.  1469.  Harder  and  Ux.  v.  Lee.    If  in 
vacation,  it  may  be  done  by  a  judge's  order. 

If  a  warrant  of  attorney  be  given  to  two,  and  one  dies  If  to  two,  and  ' 
before  judgment  entered,  leave  will  be  given  to  th^urvi-  <we  die*, 
vor  to  enter  it  up.  1  Wile.  812.  Todd  v.  Dodd.   2  Maule 
and  Selw.  76. 

A  joint  warrant  of  attorney  given  to  enter  judgment 
upon  a  joint  and  several  bond,  will  not  authorize  the 
entering  up  judgment  against  the  survivor  only.  Gee  v. 
Lane,  15  East,  692. 

A  married  woman,  though  a  feme  sole  trader,  cannot  ^Bnre  <**«*. 
give  a  warrant  of  attorney  to  confess  a  judgment.  Caudetl 
v.  Sham,  4  Term  Rep.  363.  Such  a  woman  gave  a  war- 
rant of  attorney,  and  the  judgment  was  set  aside.  Ibid.  t$&. 
Ready.  Jewson. 

The  warrant  given  by  one  executor,  will  not  justify  the  Warrant  by 
entering  a  judgment  against  all.  1  Sir.  20.  Elwel  v.  Quash,  one  executor. 
etal. 

A  warrant  of  attorney  and  release  of  errors  is  good  in 
©ne  instrument.  Ibid.  1215.  London  v.  Pickering. 

Leave  will  be  given  to  enter  up  a  judgment  on  an  eld  When  jud*- 
warrant  of  attorney,  at  the  suit  of  an  executor,  if  the  meat  maybe 
**fds  *re,  at  ike  suit  of  the  plaintiff,  his  executors,  t;e.  ■SjEjl!^ 
after  the  death  of  the  plaintiff,  but  not  otherwise.  Barnes,  Jwth 
4*.   Salk.  399.    S  Term  Mep.  257. 

In  Easter  term  1791,  Shepherd  obtained  a  judgment 
against  one  Charter,  who  brought  error,  and  delayed  exe- 
cutian  until  Easter  term  1 792,  when  judgment  was  affirm- 
ed.   On  the  7th  of  May  the  coots  in  that  suit  were  taxed, 
requesting  time,  but  refined.   On  the  8th,  Charter  know- 
ing Shepherd's  intention  to  take  out  execution,  which  be 
was  entitled  to  sue  out  that  day,  went  to  plaintiff  Hot- 
bird,  who  was  a  creditor,  informed  him  of  his  situation, 
aad  executed -a  warrant  of  attorney,  on  which  judgment 
*ras  immediately  entered  np,  and  execution  sued  out  and. 
delivered  to  the  sheriff,  two  hours  before  Shepherd's  exe- 
cution reached  the  sheriffs  office.     The  sheriff  levied 
under  Shepherd }s  execution,  and  returned  nujla  bona  to 
the  plaintiff's.    Action  for  false  return  to  fi.fa.  against 
Charter.     Lord  Kenyan  said,  this  was  not  an  undue  pre- 
ference, and  plaintiff  bad  a  verdtot  Motion  to  set  it  aside, 
saying  the  warrant  of  attorney  was  void  by   13  EL  c.  6. 
Lord  Kenyon. — There  was  bo  fraud  in  this  case.    The 
pflaifftrff  was  preferred  (by  hts  debtor  Charter,  not  with  * 
view  of  any  benefit  to  the  latter,  feat  merely  to  taenia 
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If  warrant  of 
a  particular 
term,  when 
judgment 
it  asi  be  en- 
tered. 


Centered  on 
a  mutuatus, 
instead  on 
bond,  will  be 
let  aside. 

When  judg- 
ment maybe 
set  aside. 


the  payment  of  a  just  debt  to  the  former,  in  which  I  tee 
no  illegality  or  injustice,  The  words  of  the  statute  do 
not  apply  to  this  case;  the  warrant  was  given  on  a  good 
consideration ;  and  the  other  words  in  the  act,  "  fontf 
"  fide9'  only  apply  to  those  cases  where  possession  is  not 
delivered,  or  where  it  is  merely  colourable.  Rule  discb. 
Hotirird  v.  Anderson,  5  Term  Rep.  236. 

If  a  warrant  be  given  to  appear  and  confess  judgment 
of  a  particular  term,  the  judgment  must  be  entered  of  tjiat 
term,  and  not  of  any  other.  7  Mod.  53.  But  if  it  state 
a  term,  and  also  of  a  subsequent  term,  it  may  be  entered 
of  that  stated,  or  any  other  subsequent  term.     Ibid. 

s  Where  defendants  gave  a  warrant  of  attorney  to  seem? 
&  sum  certain  to  be  paid  half  yearly  by  instalments,  with 
interest  on  specified  days,  and  that  the  plaiptiff  ahouldbe 
at  liberty  to  enter  up  judgment  thereon  immediately,  bat 
no  execution  to  be  issued,  till  default  made  in  payment 
of  the  said  suta  with  interest  as  aforesaid,  by  the  instal- 
ments, and  in  the  manner  hereinbefore  mentioned.  Held, 
that  the  plaintiff  might  take  oat  execution  for  the  whole 
on  default  in  payment  of  the  first  instalment  Lax- 
ridge  against  Forty,  qnd  another,  1  Maule  and  Set*- 
706, 

If  a  plaintiff  enter  up  judgment  in  debt  on  amutuate 
on  a  warrant  of  attorney  given  to  enter  up  judgment « 
debt  on  bond,  the  court  will  set  it  aside  as  irregular* 
Paris  v.  Wilkinson^  Term  Rep.  153.  The  authority  pott 
be  strictly  pursued. 

A  judgment  entered  up  by  an  attorney's  clerk,  who 
used  the  name  of  a  regular  attorney,  but  without  h» 
knowledge,  or  consent,  was  set  aside,  tiopwood  v.  AdaM* 
5  Burr.  2660. 

A  judgment  was  entered  up  on  a  warrant  of  attorney 
ats,  of  the  executor,  as  of  the  preceding  term  when  tes- 
tator was  living,  held  irregular,  2  Str.  1121.  for  the  at- 
torney could  have  no  authority  in  that  term,  at  the  soft 
of  the  executor,  and  the  judgment  must  be  considered  at 
of  that  term,  though  to  other  purposes,  the  day  of  sign- 
ing is  material. 


In  tarn* 


When  Motion  necessary  to  enter  up  the  Judgment 

Within  a  year  and  a  day  next  after  the  date  of  the 
warrant  of  attorney,  judgment  may  be  signed  without 
applying  to  the  court  or  a  judge ;  but  if  not  signed  within 
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that  time,  in  term '  time,  the  court  must  be  moved  for 
leave  to  enter  up  the  judgment  on  an  affidavit  of  the  debt 
bting  due,  the  due  execution  qf  the  warrant  iff  attorney, 
andt  that  the  defendant  is  alive;  and  the  court  expect  to 
be  informed  when  the  defendant  was  alive;  and  any  time 
within  a  week  or  ten  days  from  the  swearing  the  affida- 
vit, if  the  party  lives  in  the  country,  is  sufficient :  if  in 
town,  two  or  three  days ;  an  affidavit  that  he  was  alive 
on  or  about  a  particular  day  is  not  sufficient  If  the  ap- 
plication be  made  to  the  court,  it  should  appear  that  the 
defendant  was  alive  during  the  same  term. 

The  rule  }s  absolute  in  the  first  instance,  unless  the  .When  the  rule 
warrant  of  attorney  be  above  twenty  years  old,  and  then  j* Jj^Kf^" 
it  is  a  rale  nisi;  but  where,  iu>on  such  warrant  of  attor-  ^  "^^ 
ney  the  party  had  admitted  £he  debt  withjn  two  months 
preceding  the  motion,  the  court  granted  the  rule  absolute 
in  the  first  instance.  Blakely  v.  r  incest,  T.  35  Geo.  3. 

if  the  warrant  of  attorney  be  above  ten  years  old,  the  If  above  ten 
motion  must  be  made  in  court,  on  the  like  affidavit,  for  7**1*  °U- 
a  judge  will  not  make  an  order  in  vacation. 

The  judgment  should  be  docketed  forthwith,  or  it  will  Judgment 
not  bind  the  executors  against  the  payment  of  other  JS-*^? 
demands,  such'  judgments  being  on  a  level  with  simple        e^*   . 
contract  debts.    Mickey  v.  Hater,  6  Term  Rep.  384. 

The  plaintiff  19th  of  May,  1795,  in  Easter  vacation,  SXtS 
signed  judgment  on  warrant  of  attorney;  the  defendant  and  judgment 
died  the  5th  of  May  in  Easier  term,    and  execution  entered  inn- 
issued  tested  on  the  last  day  of  that  term.     Judgment  c***?1' £*" 
not  docketed  till  9th  of  June;  the  court  held  the  judg- f^£f 
ment  regular,  but  set  aside  the  execution,  saying,  plain-  Ugt/B^  ]att  fay 
tiff  should  have  sued  out  a  aci./a.  Heapy  v.  P arris,  of  term  will 
6  Term  Rep.  368.  But  if  the  execution  had  been  tested  in  be  iet  aside, 
his  life-time,     12  Mod.  5.    2  Ld.  Ray.  850.    7  Mod.  95. 
Gitt>.  Ex.  15,  16.  1  Mod.  188.   Comb.  S3,  it  would  have 
been  good. 

If  the  warrant  of  attorney  be  not  above  ten  years  old,  ^J^  *PP"" 
an  application  may  be  made  to  a  judge  iu  vacation  for  ^  macje  for 
leave  to  enter  up  the  judgment  on  the  usual  affidavit,  tare  to  enter 
which  is  afterwards  filed  with  the  clerk  of  the  rules.  up  judgment. 

If  judgment  is  to  be  entered  up  in  the  vacation,  take  P°^^fPply 
the  affidavit  to  a  judge's  chambers,  who  will  make  an  m  vacafi0lu 
order  to  enter  up  same ;  pay  6s.  6d.  no  counsel's  hand  is 
requisite. 

If  it  be  entered  up  in  term,    you  indorse  on  the  How  m  Xenjn 
affidavit  to  move  to  enter  up  judgment,  on  an  old  warrapt 
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of  attorney  ;  give  same  to  counsel  with  a  fee  of  10s.  6d. 
In  the  evening  draw  up  rule  at  the  clerk  of  the  rales,  pay 
7s.  6d.  if  a  country  affidavit,  8b.  filing;  then  sign  judg- 
ment, as  hereafter. 

A.  B.  plaintiff, 

and 
C.  D.  defendant 


In  the  King's  Bench. 


Affidavit  of 
the  debt  and 
execution  of 
th£  warrant  of 
attorney,  and 
that  defen- 
dant feafrre. 


•  here  follows 
the  words  of 
the  warrant  of 
attorney.     v 


What  must 
be  stated  in 
affidavit 


A.  B.  of,  Ac.  the  above-named  plaintiff,  and  E.  F.  of, 
&c.  gentleman,  severally  make  oath,  and  say,  and  first 
this  deponent  A.  B.  for  himself  saith,  that  the  above- 
named  defendant  C.  D.  being  justly  indebted  unto  this 
deponent  in  the  sum  of  1.  for  money  paid  for  the  defend- 
ant, did,  in  order  to  secure  unto  him  the  same,  execute 
unto  this  deponent  a  warrant  of  attorney,  bearing  date 
the         day  of  thereby  authorising  certain 

attornies  therein  named,  or  any  other  attorney  of  this 
fcourt,  to  appear  for  him  the  said  C.  D.  as  of  the  then  last 
Michaelmas  term,  or  any  other  subsequent  term,  asd 
then  and  there  to  receive  a  declaration  for  him  in  an  action 
of  debt,  for  401.  for*  money  borrowed,  at  the  suit  of  this 
deponent,  and  to  confess  the  same  action,  or  else  to  suffer 
a  judgment  by  nil  dicit  or  otherwise,  to  pass  against  bin 
in  the  same  action,  and  to  be  thereupon  forthwith  entered 
up  against  him  of  record  in  this  court.  And  this  deponent 
further  saith,  that  there  is  justly  due  and  owing  to  him 
this  deponent,  for  principal  money  and  interest  thereon, 
the  sum   of  1.  (or  the  sum  of       1.  the  defendant 

liaving  paid  the  sum  of  1.  part  thereof,  as  the  case 

is);  and  that  he  verily* believes  the  said  defendant  is  living, 
be  this  deponent  having  seen  and  conversed  with  him  on 
the  day  of  instant.     And  this  deponent  E.  F. 

for  himself  saith,  that  he  was  present,  and  did  see  the 
6aid  warrant  of  attorney  executed  by  the  said  defendant, 
and  that  the  name  C.  D.  set  and  subscribed  at  the  foot 
thereof,  is  of  the  proper  hand-writing  of  the  said  C.  D. 
and  that  be  did  sign,  seal,  and  as  his  act  and  deed  deliver 
the  same,  in  the  presence  of  this  deponent ;  and  that  the 
tiame  of  E.  F.  set  and  subscribed  as  the  witness  thereto, 
is  of  the  proper  hand-writing  of  this  deponent. 

Sworn,  &c.  A.  B. 

E.  F. 

In  order  to  obtain  leave  to  enter  up  judgment  on  so 
old  warrant  of  attorney,  it  must  be  sworn  that  the  defend- 
ant was  alrve'on  k/uU  day  in  term ;  the  essoign  day  h  not 
sufficient,    Eyfes  v.  Warren,  4  A/auk  and  S&w.  474. 
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The  judgment  is  signed  upon  a  10s.  stamp  paper,  (a)  "J**"?11 
and  common  bail  must  be  filed.  R.  H.1W.&  M.  And  a  J**"11* 
memorandum  or  minute  must  be  filed  on  a  5s.  stamp  with 
the  clerk  of  the  bails,  as  directed  by  the  stat.  25  Geo.  8. 
c.  80 ;  first  enter  the  warrants  of  attorney  on  the  roll, 
then  the  memorandum  of  the  term  you  sign  the  judgment. 
See  the  whole  entry,  title  Judgment.         ' 

The  affidavit  is  to  be  sworn  before  a  judge,  in  town  ;  if  ^  affidaVit  is 
in  the  country,  before  a  commissioner  of  this  court.  to  be  sworn. 

It  has  been  held,  that  an  affidavit  sworn  "before  a  justice  In  Scotland  to 
of  pe*ce  at  Edinburgh  is  insufficient,  Knight  v.  Hennel,  |*  8WOnJ   , 
M.  46  Geo.  S.    It  should  have  been  sworn  before  a  lord  ™^J™ 
of  session.  Sinclair,  v.  Assignees  qfltentoul,  M.  23  Geo. 
S.  iflMd,  6  E4L  579. 

tn  the  King's  Bench. 

A.  B.  is  retained  to  ester  up  judgment  on  a  cognovit  Cor  v^jj^y" 
warrant  of  attorney  to  acknowledge  judgment," a+the  case  xx^nVL^ 
may  require.)  At  the  suit  of  C.  D.  against  E.  F.   Dated 
on  the  day  of 

Entered  «r  filed  •* 
of  record,  this  /  A,  B.  efttoniey,  Xif  on  agent  add) 
day  of  f     by  G.  H.  bis  agent. 

57th  Geo.  3-       J 

The  defendant  was  in  execution  in  September,  1786,  If  a  bankrupt 
a  commission  issued,  and  he  was  declared  bankrupt,  to  gain  his 
Soon  after,  and  to  obtain  bis  liberty,  he  gave  plaintiff  a  ™^^T 
bond  and  warrant  of  attorney  to  confess  judgment  for  ^arr^t  of 
4he  old  demand.     That  being  put  in  force,  motion  why  attorney,  and 
he  should  not  be  discharged  out  of  custody,  be  haying  bond  for  the 
obtained  his  certificate.     The  ground  was,  that  no  attor-  J*""5  ***»  * 
Jiey  was  preseirt  at  the  execution  of  the  warrant  of  attor-  ^Snnwrtif 
ney;  or  -supposing  it  to  be  good,  yet  the  debt  might  Uiedddebt, 
have  been  proved  under  the  commission.     Per  Cur. —  and  he  shall 
This  is  certainly  to  be  considered  in  the  light  of  a  new  not  be  dia- 
debt,  arising  upon  a  new  consideration,  beoaiwe^beAe^^^jt, 
and  warrant  were  given  in  order  to  procure  defendant's  hfe^f&ificate. 
liberty.     The  old  debt  was  thereby  extinguished.     Rule 
disch.     Birch  v.  Skarlond,  1  Term  Rep.  715. 


(a)  The  warrant  of  attorney  is  to  be  left  with  the  clerk 
of  the  dqckets,  trho  is  to  file  the  same.  Therefore  you 
wfllfceep  a  copy  of  ItWore  filed. 


oset 
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When  the  The  court  will,  if  a  warrant  of  attorney  is  given  for  aa 

court  win  afii-   usurious  debt,  direct  an  issue  to  try  the  same.    O09  ▼. 
act  an  issue.    jone89  Qowp.  Rep.  727.  as  there  can  be  nopleatoaecire 
/acta*  of  tfcis  sort 

JUDGMENTS,  (a) 

Entry  on  the  roll  of  an  interlocutory  judgment,  award 
of  inquiry,  and  final  judgment  thereon,  where  declara- 
tion is  of  a  former  term  (by  bill.) 

As  yet  of  the  term  of  the  Holy  Trinity,  in  the  57ft  year 
of  the  reign  of  King  George  the  third.  Witness  Edward 
Lord  EUeriborough,  1817. 

Warrant  of  London,  («*)  A.  B.  (the  plaintiff)  puts  in  bis  place, 
attorney  for  J.  J,  his  attorney,  against  C.  D.  (the  defendant,)  in  a 
plaintiff.  p[ea  0f  trespass  on  the  case. 

For  defendant      London,  (ss)  The  said  C.    D.  in   his    own  perns, 
at  the  suit  of  the  said  A.  B.  in  the  plea  aforesaid. 

MemiBafe  London,  (ss)  Be  it  remembered,  that  in  Easter  term  last 

dum-  past,  before  our  lord  the  king  at  Westminster,  came  A. 

B.  by  J.  K.  his  attorney,  and  brought  into  the  court 
of  our  said  lord  the  king  before  the  king  himself,  then 
there,  his  certain  bill  against  C,  D.  being  in  the 
custody  of  the  marshal  of  the  Marshalsea  of  our  lord  the 
now  king,  before  the  king  himself,  of  a  plea  of  trespasioa 
the  case ;  and  there  are  pledges  for  the  prosecution,  to 
wit,  John  Doe  and  Richard  Roe ;  which  said  bill  follows 
in  these  words,  to  wit,  London,  («•)  A.  B.  complains 
of  C.  D.  (here  insert  the  whole  declaration  verbatim 
to  the  word  mi  t,  Ac.  then  in  a  new  line  add  thejudgmmi 
as follows.) 

And  now  at  this  day,  (that  is  to  say,)  on  Friday 
Imparlance,     next  after  the,morrow  of  the  Holy  Trinity,  in  this  saiae 

term,  until  which  day  the  said  C.  D.  had  leave  to  im- 
parle  to  the  said  bill,  and  then  to  answer  the  same,  Ac. 

+ 1  at  whir h  day,  before  our  said  lord  the  king  at  Wesbmiar 

Juajinm  9Ur^  comes  as  well  the  said  A.  B.  by  his  said  attorney,  as 

the  said  C.  D.  in  his  own  person,  and  the  said  C.  D. 
defends  the  wrong  and  injury  when,  &c.  and  says  nothing 
in  bar  or  preclusion  of  the  said  action  of  the  said  A.  B. 


(a)  On  posteas  and  inquiries,  Mr.  Edge,  on  being  paid 
enters  on  the  roll  the  judgments,  which  he  draws  himself, 
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hy  which  the  said  A.  B.  remains  therein  undefended  against 
theottd  C.  D.  for  which  the  said  A.  B.  ought  to  reco- 
ver against  the  said  C.  D.  his  damages  by  occasion  of 
the  premises ;  but  because  it  is  unknown  to  the  court  of 
our  lord  the  king  now  here,  what  damages  the  said  A.  B. 
hath  susta  ned,  by  reason  of  the  premises  aforesaid;  it  is       . 
therefore  commanded  to  the  sheriffs,  that  by  the  oath  of  ^n  J™h£" 
twelve  good  and  lawful  men  of  their  bailiwick  they  dili-  ^  ***  *  e" 
gently  inquire  what  damages  the  said  A.  B.  hath  sus- 
tained, as  well  by  the  means  aforesaid,  as  for  his   costs 
and  charges  by  him  about  his  suit  in  this  behalf  expend- 
ed ;  and  that  they  send  the  inquisition  which  they  shall 
thereupon  take  to  our  lord  the  king  at  Westminster,  on 
next  after  under  their  seal, 

and  the  seals  of  those  by  whose  oath  they  shall  take  the 
said  inquisition,  together  with  the  writ  of  our  said  lord  the 
king,  to  them  thereupon  directed ;  the  same  day  is  given 
to  the  said  A.  B.  at  the  same  place,  (a)  At  which  day  Sheriff's  in- . 
before  our  said  lord  the  king  at  Westminster,  came  the  said  quisitioii,  state 
John,  by  his  said  attorney,  and  the  sheriffs,  to  wit,  lt  exact# 

and  sheriffs  of  the  said 

city,  returned  a  certain  inquisition  indented,  taken  before 
them  at 

in  the  sa\me  city,  on  the  day  of  in 

the  57th.  year  of  the  reign  of  our  sovereign  lord  the  now 
king,  by  the  oath  of  twelve  honest  and  lawful  men  of  their 
bailiwick ;  by  which  it  was  found,  that  the  said  A.  B. 
hath  sustained  damages,  by  occasion  of  the  premises,  over 
and  above  his  costs  and  charges,  to  1.  and  for  those  costs 
and  charges  to  twenty-nine  shillings  and  four  pence. 
Therefore  it  is  considered  that  the  said  A.  B.  recover 
against  the  said  C.  D.  his  damages  aforesaid,  by  the  said 
inquisition  above  found ;  and  also  £.  for  his  said  costs 
find  charges  by  the  court  of  our  said  lord  the  king  now 
here,  adjudged  of  increase,  to  the  feaid  A.  B.  and  with  his 
assent;  which  said  damages,  costs  and  charges,  in  the 
whole  amount  to    1.  and  the   said  C.    D.  in  mercy, 

&Cp 

If  the  declaration  be  of  one  term,  and  the  interlocutory  If  declaration 

be  of  one 
term,  and  the 

■"  judgment  of 

anothertenn. 

(a)  It  is  not  necessary  for  the  practiser  to  go  on  fur- 
ther with  his  entry  than  this,  as  the  clerk  of  the  treasury 
will  on  leaving  the  inquisition  with  him  complete  the 
judgment 
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judgment  of  another,  there  must  be  an  rrrfparlance  al- 
tered, so  as  to  continue  the  pleadings  over  from  the  de- 
livery of  the  declaration,  to  the  signing  of  the  jadgmtft 

But  if  the  declaration  and  the  judgment  be  of  the  same 
term,  then  an  imparlance  is  not  necessary,  and  the  entry 
will  be  thus : 

A s  yet  of  the  term  of  the  Holy  Trinity 9  57  (?eo.  3. 
Witness  Edtvard  Lord  EUenborough,  1817. 

Middlesex y  to  wit.  A.  B.  puts  in  his  place  J.  £. 
his  attorney,  against  €.  D.  in  a  plea  of  trespass  tod 
assault. 

Middlesex  (*s)  The  said  C.  D.  puts  in  his  place 
J.  B.  his  attorney,  at  the  suit  of  the  said  A.  B.  in  the 
plea  aforesaid. 

Th**   4ii*fit  t\tk\r 

of  term.  Middlesex  y     >       Be  it  remembered,   that  on  Friday 

to  wit.  >  next  after  th£  morrow  of  the  Holy 
TrinMy,  in  this  same  term  before  our  lord  tbe  king,  it 
Westminster^  comes  A.  B.  by  J.  K.  his  attorney*  aad 
brings  into  the  court  of  our  said  lord  the  king,  before  tbe 
king  himself  now  here,  his  certain  bill  against  C.  D. 
being  in  the  custody  of  the  marshal  of  the  KTarshabea 
of  our  lord  the  now  king  before  the  king  himself,  of  a  plea 
of  trespass  And  assault  (as  the  action  is')  and  there  are 
pledges  for  the  prosecution,  to  wit,  John  Doe  and 
Richard  Roe;  which  said  bill  follows  in  these  words,  to 
wit,  Middlesex*  to  wit,  (here  enter  the  declaration  verba? 
tim  tosuit^c.  then  on  a  new  line  add  the  judgment  Urns): 

Judgment  And  the  said  C.  D.  by  JL  &  his  attorney,  comes  sad 

defends  tbe  force  and  injury,  when,  Ac.  and  says  mothing 
in  tar  or  preclusion  of  the  said  action  of  the  said  A.  & 
whereby  the  said  A.  B.  remains&erein  undefended  against 
the  said  C.  B.  for  which  the  .said  A.  B.  ought  to  recover 
Against  tbe  said  C.  D.  his  damages  by  occasion  of 
4he  premises  :  but  because  it  isunknown  to  the  court  of 
our  lord  the  king,  new  here,  what  damages  tbe  said  A.  B. 
bath  sustained  by  reason  of  the  premises  aforesaid  ;  ittf 
therefore  commanded  to  the  sheriff,  that  by  the  oath  of 
twelve  good  and  lawfol  men  <ef  his  bailiwick,  fee  dili- 
gently inquire,  &c.  (as  in  the  former  owe.) 

Jj^yofa  (a)London  (ss.)  A.B.  puts  in  bis  place  E.  I.  iristtttonrnej 

^SSSrf  ^Dst  c-  D- in  *  Plea  of  debt 

attorney  on  a  — 

mutuatus. 

(a)  Put  the  term  at  the  top,  as  in  the  first  precedent 
"  as  yet  of,  "  &c. 
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LondotUrCsty  The  said  C.  D.  put*  ia  kit  place  T.G.  his 
attorney,  at  the  suit  of  the  said  A.  B.  in,  the  plea  afore- 
said. 

London,  (s*)  Be  it  remembered,  that  on  Fridayxumt 
after  the  morrow  of  the  Holy  Trinity,  in  this  same  term  j 
before  our  lord  the  king  at  Westminster,  come*  A.  B.  by 
1.  K.  bis  attorney,  and  brings  into  the  said  court  of  out 
said  lord  the  king,  before  the  king  himself,  now  here,  his 
certain  bill  against  C.  D.  being  in  the  custody  of  the  mar- 
shal of  the  Marshalsea  of  our  lord  the  now  king,  before 
the  king  himself,  of  a  plea  of  debt ;  and  there  are  pledges 
for  the  prosecution,  to  wit,  John  Doe  and  Richard  Roe, 
which  said  bill  follows  in  these  words,  to  wi  iXbondany  to. 
wit,  A.  B.  complains  of  C.  D.  being  in  the  cuAody  of  the' 
marshal  of  the  Marshalsea  of  our  lord  the  now  king,  before 
the  king  himself,  of  a  plea,  that  be  render  to  the  said  A. 
40!.  of  lawffcl  money  of  Great  Britain,  which  he  owe*  to 
and  tmjustly  detains  from  him.  *  For  that  whereas  the 
said  C.  on  the  day  of  in  the  year  of  The  date  o£ 

oar  Lord  18  at  London  aforesaid,  to  wit,  in  the  parish  warrant  of 
of  St.  Martf  fe  Bow,  in  the  ward>f  Cheap,  borrowed  of  a*0™*- 
the  said  A.  B.  the  said  1.  to  be  paid  to  the  said'  A.  when 
he  the  said  C.  should  be  thereto  afterwards  requested  ; 
yet  the  said  C.  (although  often  requested,  Ac.)  hath  not 
yet  paid  the  said  1.  above  demanded,  or  any  part  thereof, 
to  the  said  A .  but  be  to  pay  the  same,  or  any  part  thereof, 
hath  hitherto  wholly  refused,  and  still  refuses,  to  the 
said  A.  his  damage  of  101.  and  therefore  he  brings  his  suit, 
*c.  (a) 

And  the  said  C.  by  T.  G.  his  attorney,  comes  and  de-  Judgment  by 
fends  the  wrong  and  injury,  when,  Ac.  and  says  nothing  nHmcit 
in  bar  or  preclusion  of  the  said  action  of  the  said  A .  by 
which  the  said  A.  remains  therein  undefended  against  the 
said  C.  Therefore  it  is  considered,  that  the  said  A.  re* 
cover  against  the  said  C.  his  said  debt,  and  also  80s.  for 
his  damages  which  he  hath  sustained,  as  well  by  occa- 
sion of  the  detaining  the  said  debt,  as  for  his  costs  and 
charges,  by  him  about  his  suit  in  this  behalf  expended, 
by  the  court  of  our  lord  the  king  now  here  adjudged 
to  the  said  A.  by  his  assent,  and  the  said  C.  in  mercy,  <fcc. 


(a)  If  the  warrant  be  to  enter  up  the  judgment  on  bond, 
the  declaration  in  that  case  must  be  upon  the  bond,  for 
which  see  title  Declaration  ;  then  follows  the  judgment. 
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If  it  is  upon  an  old  warrant  of  attorney*  the  matter 
will  tax  the  costs. 

Judgment  by  And  the  said  C.  by  J.  K.  his  attorney,  comes  and  de- 
non  sum  infer-  fends  the  wrong  and  injury,  when,  &c«  and  the  aid  A. 
matU8'  prays  that  the  said  C.  may  answer  to  his  said  declaration, 

whereupon  the  said  attorney  of  the  said  C.  says,  that  be 
is  not  informed  by  the  said  C.  of  any  answer  to  be  given 
for  the  said  C.  in  the  premises,  nor  does  he  say  any  thing  in 
bar  or  preclusion  of  the  said  action  of  the  said  A.  by  which 
the  said  A.  remains  therein  undefended  against  the  said 
C.  Therefore  it  is  considered  that  the  said  A.  recover 
against  the  said  C.  his  said  debt,  and  also  (as  in  the 
other). 

Judgment  by  And  the  said  C.  D.  by  J.  T.  his  attorney,  comes  and 
cognovit  ac-    defends  the  wrong  and  injury,  when,  Ac.  and  says,  Thathe 

we6™  here      cwmot  den7  the  said  action  of  the  said  A-  B-  nor  bul  ^ 

STdefendant  ae  t°e  sa"*  C.  ®-  did  undertake  and  promise,  in  manner 

acknowledges  and  form  as  the  said  A.  B.  hath  above  thereof  complained 

tfcdebt.         against  him  ;  nor  but  that  the  said  A.  B.  hath  sustained 

damages,  by  occasion  of  the  non-performance  of  thesud 

several  promises  and  undertakings,  to     1.  as  he  the  said 

A.  B.  hath  above  in  his  said  declaration  supposed:  and 

hereupon  the  said  A.  B.  prays  that  the  said  damages  id 

acknowledged,  together  with  his  expences  and  costs,  tail 

out  by  him  about  his  suit  iu  this  behalf,  may  be  adjudged 

to  him,&c.  Therefore  it  is  considered,  That  the  said  A.  B. 

recover  against  the  said  C.  Ds  his  damages  aforesaid,  » 

Put  the  cost*   by  him  in  form  aforesaid  acknowledged,  and  also    1.  to 

taxed.  his  costs  and  charges  by  the  court  here  adjudged  to  the 

said  A.  B.  by  his  assent,  which  damages  in  the  whole 

amount  to       1.  and  the  said  C.  D.  in  mercy,  Ac 

Judgment  on  To  the  end  of  the  demurrer  book.  At  which  day,  before 
Jmur^n  our  lord  the  king,  at  Westminster,  come  the  parties  afore- 
tiow?*  '  b*^*  ky  ^e*r  attornies  aforesaid,  and  whereupon  all  and 
singular  the  premises  being  seen,  and  by  the  court  of  ojf 
said  lord  the  king  now  here  understood,  and  mature  de- 
liberation being  thereupon  had,  it  appears  to  the  said 
court  here,  that  the  said  plea,  in  manner  and  form  afore- 
said by  the  said  A-  above  in  reply  pleaded,andthe  matted 
therein  contained,  are  sufficient  in  law  for  him  the  said  A. 
to  have  and  maintain  his  aforesaid  action  thereof  against 
the  said  C.  wherefore  the  said  A .  ought  to  recover  his 
damages  by  occasion  of  the  premises ;  but  because  it  i< 
unknown  to  the  court  of  our  lord  the  king,  now  bete, 
what  damages  the  said  A.  hath  sustained  by  the  measf 
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I,  the  sheriffs  are  commanded  (as  in 
by  default.) 

Enter  all  the  proceedings  to  the  end  qfthe  issue,  then  go  Judgment  as 
an  thus:    At  which  day  before  our  said  lord  the  king  at  to  the case  of 
Westminster,  came  the  parties  aforesaid,  by  their  attor-  a  n0MU,t 
nies  aforesaid,  and  the  sheriff  did  not  send  the  said  writ, 
nor  did  he  do  any  thiug  thereon  :  Therefore  let  a  jury  there- 
upon come  before  our  said  lord  the  king  at  Westminster 
on  next  after  ,  who  neither,  &c.  the  same 

day  is  given  to  the  said  A.  there,  &c.  At  which  day 
before  our  said  lord  the  king,  at  Westminster,  comes 
the  said  C.  by  his  said  attorney  :  and  the  said  A. 
(although  solemnly  called)  comes  not;  and  it  appearing 
to  the  court  here,  that  the  said  A*  hath  neglected  to  bring 
the  issue  above  joined  on  to  be  tried,  according  to  the 
course  and  practice  of  the  said  court ;  therefore,  accord* 
ing  to  the  form  of  the  statute  in  such  case  made  and 
provided,  It  is  considered,  by  the  said  court  here,  that 
the  said  A.  take  nothing  by  his  said  bill  (if  by  original*, 
say  writ),  but  that  he  and  his  pledges  to  prosecute,  be  in  . 
mercy,  <fcc. ;  and  that  the  said  A.  go  thereof  without  day, 
Ac.  And  it  is  further  considered  by  ihe  said  court  here 
that  the  said  C.  recover  against  the  said  A.  1.  for  his 
coses  and  charges,  by  him  about  his  defence  in  this 
behalf  sustained,  adjudged  by  the  court  here  to  the  said 
C.  at  his  request,  according  to  the  form  of  the  statute  in 
that  case  made  and  provided  ;  and  that  the  said  C.  have 
execution  thereof,  &c. 

To  the  end  uf  the  issue.    At  which  day  before  our  said  Judgment  cm 
lord  the  king,  at  Westminster,  comes  the  said  A.  B.  by  *  repficatioa 
his  said  attorney  ;  and  the  said  C.  D.  although  solemnly  ^Jj?1  M  *£ 
demanded  in  open  court,  to  appear  and  produce  the  said  to  iw^ducefai 
record,  by  him  above  in  pleading  alledged,  comes  not,  nor  case. 
produces  the  same,  but  therein  wholly  fails  and  makes 
default,  wherefore  the  said  A.  ought  to  recover  against 
the  said  C.  his  damages  by  reason  of  the  premises ;  but 
because  it  is  uuknown  to  the  court  of  our  lord  the  king 
now  here  what  damages  the  said  A.  hath  sustained  by  the 
means  aforesaid,  the  sheriff  is  commanded,  that  by  the 
oath  of  twelve  good  and  lawful  men  of  his  bailiwick,  be 
diligently  inquire  what  damages,  dec.  (as  in  a  judgment 
^default.) 

Entry  of  a  retraxit  after  plea  pleader  i,  and  a  confes-  Beinjdt » 
sum  given,  or  relicta  verifieatione.  (a)— At  which  day  fo^c^ 
-"'  ■  ■  action. 

(a)  Enter  warrants  of  attorney,  then  the  memorandum 
(if  by  bill),  declaration  and  plea. 
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before  out  said  lord  the  king,  at  Westmm9tsry  come  He 
parties  aforesaid,  by  their  attornies  aforesaid  ;  and  here- 
upon the  mid  C.  by  his  said  attorney,  relinquishing  his 
said  plea  by  him  above  pleaded,  says,  that  he  cannot  deny 
the  said  action  of  the  said  A.  nor  but  that  he  did  undertake 
and  promise,  in  manner  and  form  as  the  said  A.  hath  above 
complained  against  him ;  nor  but  that  the  said  A.  hath 
sustained  damages,  by  occasion  of  the  non-performance 
of  the  said  several  promises  and  undertakings,  in  the  said 
declaration  mentioned,  to  1.  as  he  has  therein  supposed: 
and  hereupon  the  said  A.  prays  that  the  said  damages 
so  acknowledged,  togetbar  with  bis  costs  and  changes  laid 
out  by  him  about  his  suit  in  this  behalf  may  be  adjudged 
to  him,  <fec.  Therefore  it  is  considered  that  the  said 
A .  recover  against  the  said  C.  bis  said  damages,  above 
acknowledged  to  1.  and  also  61.  for  his  costs  and 
charges  by  the  court  of  our  said 'lord  the  king  now  here, 
adjudged  to  the  said  A.  and  with  his  assent,  which  said 
damages,  costs  and  charges  in  the  whole  amount  to  25L 
and  the  said  C.  in  mercy,  <fec. 

• 

Entry  of  a  And  the  said  C.  D.  by  W.  A  bis  attorney,  comes  and 

judgment  on    defends  the  wrong  and  injury  when,  Ac.  and  says  nothing 

^nofcf011^  *u  kftr  or  Preclus*OIi  °f  f*  **&  action  of  the  said  A.  B. 
referred  to  whereby  the  said  A%  B.  remains  therein  undefended 
the  master  to  ag&iust  the  said  CD.  for  which  the  said  A.  B.  ought  to  re- 
ascertain  the  cover  against  the  said  CD.  his  damages  by  occasion  ofthe 
debt  and  tax    premises;  and  hereupon  the  said  A.  B.  freely  here  in  court 

rufe^^uL*  remit8  to  the  8aid  C"  D*  aIi  8Uch  dama5es  as  he  fte  ** 
coux^   A  B.  hath  sustained  by  occasion  ofthe  premises  m  the  last 

three  counts  of  the  said  declaration  mentioned;  therefore  the 
said  C.  D.  is  free  from  those  damages,  and  thereupon  the 
said  A.  B.  prays  judgment,  and  his  damages  by  oeea- 
sion  of  the  premises  in  the  first  countof  the  said  declaration 
mentioned.  And  because  it  appears  to  the  said  court  of 
pur  said  lord  the  king,  before  the  king  himself,  that  the 
said  A.  B.  hath  sustained  damages  by  occasion  ofthe 
premises,  in  the  said  first  count  of  the  said  declaration 
mentioned,  to  the  amount  of  1.  besides  his  costs  and 
charges  by  him  about  his  suit  in  this  behalf  expended. 
Therefore  it  is  considered,  that  the  said  A.  B.  recover 
against  the  said  C.  D.  his  damages  by  occasion  of  the  pre* 
mises,  in  the  said  first  count  of  the  said  declaration  men- 
tioned, to  1.  by  the  said  court  of  our  said  lord  the  tog 
now  here  assessed  and  adjudged,  to  the  said  A.  B.  at  hi 
request ;  and  also  1.  for  hia  costs  and  charges,  by  the 
said  court  of  our  said  lord  the  king  now  here,  adjudged 
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to  the  said  A.  B.  at  bis  like  request,  which  said  damages, 
costs  and  charges  in  the  whole  amount  to  1.  and  the 
said  C.  D.  in  mercy,  <&c. 

Judgment  for  want  of  rejoinder  in  debt,  the  plaintiff's  If  thedefen- 
entry  was  a  nil  dicit,  without  the  entry  of  the  plea  and  re-  dant  do  not 
plication :  Motion  to  enter  tbe  plea  and  replication  on  re-  ^JJSJjJJJ1^ 
cord.  Per  Curiam — Whenever  it  becomes  necessary  to  en-  ^  abandon- 
terall  the  proceedings  on  the  record,  as  in  the  instance  put  merit  of  plea, 
of  a  noli prosequi  as  to  part,  it  may  be  done;  but  generally 
speakiug,  it  can  answer  no  purpose,  and  is  perfectly  un- 
necessary.    The  master  says,  that  in  such  cases  it  is  the 
practice  to  strike  out  all  the  pleadings.     And  in  truth,  if 
the  defendant  do  not  rejoin,  it  is  considered  as  an  aban- 
donment of  the  plea.    Rule  abs.  Petrie  v.  Fitzroy,  5  Term 
Rep,  163.  • 

Enter  the  warrants  of  attorney  on  the  roll,  then  copy  to  ^JJJJJJ,** 
the  end  of  the  ipsue  delivered,  and  go  on  thus:  At  which  ^  k^™* 
day,  before  our  lord  the  king  at  Westminster,  come  the  par- 
ties aforesaid,  by  tbeir  attornies  aforesaid,  and  the  sheriff 
did  not  return  the  said  writ,  nor  did  he  do  any  thing 
thereon ;  therefore,  as  before,  let  a  jury  thereupon  come 
before  our  lord  the  king  at  Westminster,  on  next 

after  ,  by  whom,  &c.  and  who  neither,  &c.  because  as 
well,  &c.  rl  he  same  day  is  given  to  the  parties  aforesaid,  at 
the  same  place.  At  which  day,  before  our  lord  the  king 
at  Westihinster%  came  the  parties  aforesaid,  by  their  attor- 
nies aforesaid,  and  the  sheriff  did  not  send  the  said  writ, 
nor  did  he  do  auy  thing  thereon  ;  whereupon  tbe  said  B. 
prays  the  court  of  our  said  lord  the  king  now  here,  that 
the  said  A.  may  enter  the  said  issue  above  joined  between 
the  said  parties,  whereupon  the  said  A.  is  ordered 
by  the  court  of  our  said  lord  the  king  now  here,  to 
enter  the  said  issue  on  next  after 

(the  day  of  the  rulej  in  this  same  term,  on  the  peril 
attending  the  neglect  thereof.  The  same  day  is  given 
to  the  said  B.  there,  dec.  At  which  day,  before  our  said 
lord  the  king  at  Westminster  comes  the  said  B.  by  his 
said  attorney,  and  the  said  A.  although  solemnly  called, 
comes  not,  but  makes  default,  nor  hath  he  entered  the 
said  issue  above  joined  in  the  plea  aforesaid.  I  hereto  re  Judgment 
it  is  considered  by  the  court  here,  that  tbe  said  A.  kike  signed,  &c 
sotting  by  his  said  bill,  (or  writ)  but  that  he  and  bis  pled- 
ges to  prosecute  be  in  mercy,  and  that  the  said  B.  do  go 
thereof  without  day,  «fcc  And  it  is  further  considered 
by  the  said  court  here,  that  the  said  B.  recover  against 
the  said  A.      1.  for  his  costs  and  charges  by  him  about  his 

Mm 
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defence  in  this  behalf  expended,  adjudged  by  the  saia 
court  of  our  said  lord  the  king  now  here  to  the  said  B.  and 
with  his  assent,  according  to  the  form  of  the  statute  in 
such  case  iqade  and  provided,  and  that  the  said  B.  have 
execution  thereof,  Ac. 

Judgment  Enter  the  issue  on  the  roll  to  the  end  of  the  last  issue 

against  defen-  joined,   then  say :  And  as  well  to  try  the  said  issues  above 
dant  upon  five  joined  between  the  said  parties,  as  to  inquire  in  case  a 
ISd^i     v*rdict  be  thereupon  given  for  the  said  A.  against  the 
murrer  to  re-  sa^  ^*  what  damages  the  said  A.  hath  sustained  by  reason 
plication  to      of  the  detention  of  the  Said  debt,  as  for  his  costs  and  char- 
sixth  plea,       ges  by  him  laid  out  about  bis  suit  in  this  behalf,  by  occa- 
sion of  the  premises  aforesaid  ;  whereof  the  parties  have 
put  themselves  upon  the  judgment  of  the  court,  in  case 
judgment  shall  be  thereupon  given  for  the^aid  A.  against 
the  said  W.  *  Let  a  jury  thereupon  come  before  our  lord 
the  king  at  Westminster,  on  next  after  .by 

whom,  <&c.    and  who  neither,  Ac.     The  same  day  is 
given  to  the  Said  parties  there,  Ac.    At    which  aajr, 
before  bur  said  lord  the  king  at  Westminster,  come  the 
parties    afofesaid    by    their    attornies    aforesaid,  and 
hereupon  all  and   singular    the  premises  whereof   th* 
parties  have  put  themselves  04  the  judgment  of  the  court 
being  seen  by  the  court  here,  and  fully  .understood,  and 
mature  deliberation  being  thereupon  had,  it  appears  to 
the  court  here,  that  the  plea  of  the  said  A.  by  tea 
above  pleaded  by  way  of  reply  to  the  said  plea  of  the  said 
W.  by  him  lastly  above  pleaded  in  bar,  and  the  matters 
therein  Contained,  are  sufficient  in  law  for  him  the  sstid 
A.  to  have  and  maintain  his  said  action  thereof  against  the 
said  W.     Therefore  the  said  A .  as  to  that  plea,  ought  to 
recover  his  said  debt,  and  his  damages  by  him  sustained 
as  aforesaid,  against  the  said  W.    <fec.  in  case  a  verdkt 
be  given  upon  the  said  issues  for  the  said  A.  against  the 
said  W.    And  as  to  the  trial  of  those  said  several  issues 
above  joined,  between  the  parties'  to  be  tried  by  the  coon* 
try,  and  also  the  inquiry  of  what  damages  the  said  A. 
hath  sustained  by  reason  of  the  detention  of  the  said  debt. 
as  for  his  costs  and  charges  by  him  laid  out  about  his  suit 
in  this  behalf,  by  occasion  of  the  premises  whereof  the 
parties  have  put  themselves  upon  the  judgment  of  tbe 
court,  in  case  a  verdict  upon  the  said  issues  be  givem 
for  the  said  A.  against  the  said  W.  tbe  process  there 
of  is  continued  between  tbe  parties  aforesaid,  by  the 
jury  aforesaid,  being  respited  between  them  before  odr 
said  lord  the  king  at  Westminster,  until  next 

after  unless  Edward  Lord  EUenborougk>ti* 
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Majesty's  chief  justice  assigned  to  bold  pleas  in  the  said 
court  of  our  said  lord  the  Ling,  before  the  king  himself, 
should  first  come  on  the  day  of 

at  the  Guildhall  of  the  said  city,  according  to  the  form  of 
the  statute  in  such  case  made  and  provided  for  default  of 
the  said  jurors,  because  Yione  of  them  did   appear ;  at 
.which  day,  before  our  said  lord  the  king  at  Westminster, 
comes  the  said  A.  by  his  said  attorney,  and  the  said  chief 
justice  aforesaid,  before  whom,  &c.  setit  hefe  his  record 
had  in  these  words,  (to  wit).  Afterwards,  that  is  to  say,  on 
the  day  and  at  the  place  within  mentioned,  before  Edward 
Lord  EUenborough,  chief  justice  of  our  said  lord  the  king, 
before  the  king  himself,  (to  theendofthepostea  on  the  fifth  Seethe  postea 
issue,  with  the  assessment  of  damages.)  It  is  therefore  con-  m  that  totle* 
sidered  that  the  said  A.  recover  against  the  said  W.  his  said 
debt,  together  with  his  damages,  costs,  and  charges,  by 
the  said  jury  in  form  aforesaid  assessed;  and  also  341.  19$. 
for  his  costis  and  charges  by  the  court  of  our  lord  the  king 
now  here  adjudged  to  the  said  A.  of  increase,  and  by  his 
assent,  which  damages  in  the  whole  amount  to  371.  and 
the  said  W.  in  mercy,  &c. 

To  the  end  of  the  demurrer  book.  At  which  day,  before  Judgment  fc- 
our  said  lord  the  king  at  Westminster,  come  the  parties  the  defendau: 
aforesaid,  by  their  attornies  aforesaid ;  whereupon  all  and  on  a  demunvr 
singular  the  premises  being  seen  and  by  the  court  of  oursaid   °  a  P  e*4 
lord  the  king  now  here  fully  understood,  and  mature  deli- 
beration being  thereupon  had,  it  appears  to  the  said  court 
here,  that  the  said  plea  above  pleaded  by  the  said  E.  in 
manner  and  form  aforesaid,  ahd  the  matters  therein  con- 
tained, are  good  and  sufficient  in  law  to  bar  the  said  H. 
from  having  his  said  action  against  the  said  E.  Therefore 
it  is  considered  that  the  said  H.  take  nothing  by  his  said 
bill,  but  that  he  and  his  pledges  to  prosecute  be  in  mercy, 
&c.  and  that  the  said  E.  go  thereof  without  day,  &c.  and 
it  is  further  considered,  that  the  said  E.   recover  against 
the  said  H.  HI.  10s.  for  her  costs  and  charges,  laid  out 
by  her  about  her  defence  in  this  behalf  adjudged  tp  the 
said  E.  by  the  court  of  our  said  lord  the  now  king  here,  by 
her  assent,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided ;  and  that  thesaid  E.  have  execu- 
tion thereof,'  Ac. 

To  the  end  of  the  issue.  At  which  day  the  jury  between  Judgment  for 
the  parties  aforesaid,  in  the  plea  aforesaid,  was  respited  defendant  on 
between  them,  before  our  said  lord  the  king  at  Westmin-  a  P^  <rf"°" 
iter ,  until  next  after  unless  the  justices  of  wsumP*1 

our  said  lord  the  king,  assigned  to  take  the  assizes  in  and 

Mm  2 
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When  the  The  court  will,  if  a  warrant  of  attorney  is  given  for  an 

SS*1^^"   usurious  debt>  direct  an  issue  to  try  the  same,    Owp  v. 
sect  an  issue,    j^^  Cowp.  Rep.  727.  as  there  can  be  no  plea  to  a  scfre 
facias  of  this  sort, 

JUDGMENTS,  (a) 

Entry  on  the  roll  of  an  interlocutory  judgment,  award 
of  inquiry,  and  final  judgment  (hereon,  where  declara- 
tion is  of  a  former  term  (by  bill.) 

As  yet  of  the  term  of  the  Holy  Trinity,  in  the  67th  yew 
of  the  reign  of  King  George  the  third.  Witness  Edward 
Lord  JSUenborough,  1817. 

Warrant  of  London,  (s«)  A.  B.  (the  plaintiff)  puts  in  his  place, 
attorney  for  J.  J.  his  attorney,  against  C.  D.  (the  defendant,)  in  a 
plaintiff.         plea  of  trespass  on  the  case. 

For  defendant      London,  (ss)  The  said  C.    D.  in   his    own  person, 
at  the  suit  of  the  said  A.  B.  in  the  plea  aforesaid. 

MenMian*  London,  (w)  Be  it  remembered,  that  in  Easter  term  last 

duBtt*  past,  before  our  lord  the  king  at  Westminster,  came  A. 

B.  by  J.  K.  his  attorney,  and  brought  into  the  court 
of  our  said  lord  the  king  before  the  king  himself,  then 
there,  his  certain  bill  against  C,  D.  being  in  the 
custody  of  the  marshal  of  the  Marshalsea  of  our  lord  the 
now  king,  before  the  king  himself,  of  a  plea  of  trespass  on 
the  case ;  and  there  are  pledges  for  the  prosecution,  to 
wit,  John  £>O0 and  Richard  Roe;  which  said  bill  follows 
in  these  words,  to  wit,  London,  (ss)  A.  B.  complains 
of  C.  D.  (here  insert  the  whole  declaration  verbatim 
to  the  word  suit,  Ac.  then  in  a  new  line  add  the  judgment 
as  follows.*) 

lance.        ^n<*  now  at  ^B  ***&*  (that  is  to  say,)  on  Friday 
Imparlance.     next  ^^  the  morrow  of  the  Holy  Trinity,  in  this  same 

term,  until  which  day  the  said  C.  D.  had  leave  to  im- 

parle  to  the  said  bill,  and  then  to  answer  the  same,  Ac 

f    /  M*  whipl>  **"'  before  our  said  lord  the  king  at  Westmi*- 

<^*    7    ^  ster,  comes  as  well  the  said  A.  B.  by  his  said  attorney,  as 

the  said  C.  D.  in  his  own  person,  and  the  said  C.  D. 
defends  the  wrong  and  injury  when,  <fcc.  and  says  nothing 
in  bar  or  preclusion  of  the  said  action  of  the  said  A.  B. 


(a)  On  posteas  and  inquiries,  Mr.  Edge,  on  being  paid 
enters  on  the  roll  the  judgments,  which  he  draws  himself, 
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by  which  the  said  A.  B.  remainstherein  undefended  against 
thesaid  C.  D.  for  which  the  said  A.  B.  ought  to  reco- 
ver against  the  said  C.  D.  his  damages  by  occasion  of 
the  premises ;  but  because  it  is  unknown  to  the  court  of 
our  lord  the  king  now  here,  what  damages  the  said  A.  B. 
hath  susta  ned,  by  reason  of  the  premises  aforesaid;  it  is       .  „... 
therefore  commanded  to  the  sheriffs,  that  by  the  oath  of  ^  Jr^!" 
twelve  good  and  lawful  men  of  their  bailiwick  they  dili-  j^£ 
gently  inquire  what  damages  the  said  A.  B.  hath  sus- 
tained, as  well  by  the  means  aforesaid,  as  for  his  costs 
and  charges  by  him  about  his  suit  in  this  behalf  expend- 
ed ;  and  that  they  send  the  inquisition  which  they  shall 
thereupon  take  to  our  lord  the  king  at  Westminster,  on 
next  after  under  their  seal, 

and  the  seals  of  those  by  whose  oath  they  shall  take  the 
said  inquisition,  together  with  the  writ  of  our  said  lord  the 
king,  to  them  thereupon  directed ;  the  same  day  is  given 
to  the  said  A.  B.  at  the  same  place,  (a)  At  which  day  Sheriff's  in-  ■ 
before  our  said  lord  the  king  at  Westminster,  came  the  said  filiation,  state 
John,  by  bis  said  attorney,  and  the  sheriffs,  to  wit,  il  exact' 

and  sheriffs  of  the  said 

city,  returned  a  certain  inquisition  indented,  taken  before 
them  at 

in  the  same  city,  on  the  day  of  in 

the  57th  year  of  the  reign  of  our  sovereign  lord  the  now 
king,  by  the  oath  of  twelve  honest  and  lawful  men  of  their 
bailiwick ;  by  which  it  was  found,  that  the  said  A.  B. 
bath  sustained  damages,  by  occasion  of  the  premises,  over 
and  above  his  costs  and  charges,  to  1.  and  for  those  costs 
and  charges  to  twenty -nine  shillings  and  four  pence. 
Therefore  it  is  considered  that  the  said  A.  B.  recover 
against  the  said  C.  D.  his  damages  aforesaid,  by  the  said 
inquisition  above  found ;  and  also  £.  for  his  said  costs 
find  charges  by  the  court  of  our  said  lord  the  king  now 
here,  adjudged  of  increase,  to  the  feaid  A.  B.  and  with  his 
assent;  which  said  damages,  costs  and  charges,  in  the 
whole  amount  to  1.  and  the  said  C.  D.  in  mercy, 
Acr 

If  the  declaration  be  of  one  term,  and  the  interlocutory  If  declaration 

be  of  one 
term,  and  the 

'  judgment  of 

anothertenn* 

(a)  It  is  not  necessary  for  the  practiser  to  go  on  fur- 
ther with  his  entry  than  this,  as  the  clerk  of  the  treasury 
will  on  leaving  the  inquisition  with  him  complete  the 
Judgment 
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jadgmeDt  of  another,  there  must  be  an  ntfparlance  en- 
tered, so  as  to  continue  the  pleadings  over  from  the  de- 
livery of  the  declaration,  to  the  signing  of  the  judgment 

But  if  the  declaration  and  the  judgment  be  of  the  same 
term,  then  an  imparlance  is  not  necessary,  and  the  entry 
will  be  thus  : 

A s  yet  of  the  term  of  the  Holy  Trinity 9  57  Geo.  3. 
Witness  Edtoard  Lord  EUenborough,  1817. 

Middlesex,  to  wit.  A,  B.  puts  in  his  place  J.  K. 
his  attorney,  against  C.  D.  in  a  plea  of  trespass  sad 
assault. 

Middlesex  (99)  The  said  C.  D.  puts  in  bis  place 
J.  B.  his  attorney,  at  the  suit  of  the  said  A.  B.  in  the 
plea  aforesaid. 

of  term.      *   Middlesex,     >       Be  it  remembered,   that  on   Friday 

to  wit.  >  next  after  the  morrow  of  the  Holy 
Trinity,  in  this  same  term  before  our  lord  the  king,  at 
Westminster,  comes  A.  fe.  by  J.  K.  his  attorney ,  and 
brings  into  the  court  of  our  said  lord  the  king,  before  the 
kiqg  himself  now  here,  his  certain  bill  against  C.  D. 
being  in  the  custody  of  the  marshal  of  (he  Marshafaea 
of  our  lord  the  now  king  before  the  king  himself,  of  a  plea 
of  trespass  and  assault  (as  the  action  ts)  and  there  are 
pledges  for  the  prosecution,  to  wit,  John  Doe  and 
Richard  Roe;  which  said  bill  follows  in  these  words,  to 
wit,  Middlesex,  to  wit,  (here  enter  the  declaration  verba* 
timlozuii^c.  then  on  a  new  line  add  the  judgment  thus): 

Judgment  And  the  said  C.  D.  iy  J.  &  bis  attorney,  comes  mad 

defends  the  force  and  injury,  when,  dec  and  jays  nothing 
tut  taror  preclusion  of  the  said  action  of  the  said  A.  B. 
whereby  the  said  A.  B.  remains  therein  undefended  against 
the  said  C.  D.  for  which  the  .said  A.  B.  ought  to  recover 
Against  the  said  C.  D.  his  damages  by  occasion  of 
the  premises  :  but  because  it  is  unknown  to  the  court  of 
our  lord  the  king,  new  here,  what  damages  the  said  A.  B. 
bath  sustained  by  reason  of  the  premises  aforesaid  ;  it  is 
therefore  commanded  to  the  sheriff,  that  by  the  oath  of 
twelve  good  and  lawfcil  men  <ef  his  bailiwick,  fee  dili- 
gently inquire,  &c.  (as  in  the  former  one.) 

Entry  of  a  ^London  (*«.)  A.B.  puts  in  his  place  E.  I.  bisatforney 

flSSSft  Wtipst  C.  D.  in  a  plea  of  debt. 

attorney  on  a  .    , 

mutuatus. 

(a)  Put  the  term  at  the  top,  asm  the  first  precedent 
"  as  yet  of,  "  &c. 
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£ojirfo%(*t)  The  said  C.  D.  put* in  kit  place  T.G-  his 
attorney,  at  the  suit  of  the  said  A.  B.  in  the  ptea  afore- 
said. 

London,  (**)  Be  it  remembered,  that  on  Friday  wit 
after  the  morrow  of  the  Holy  Trinity,  in  this  same  term  ^ 
before  oar  lord  the  kmg  at  Westminster,  come*  A.  B.  by 
1.  K.  his  attorney,  and  brings  into  the  said  court  of  out 
said  lord  the  king,  before  the  king  himself,  now  here,  his 
certain  bill  against  C.  D.  being  in  the  custody  of  the  mar- 
shal of  the  Marshalsea  of  our  lord  the  now  king,  before 
the  king  himself,  of  a  plea  of  debt ;  and  there  are  pledges 
far  the  prosecution,  to  wit,  John  Doe  and  Richard  Itoe, 
which  said  bill  follows  in  these  words,  to  wi  iXbondon,  to, 
wit,  A.  B.  complains  of  C.  D.  being  in  the  curtody  of  tlie 
marshal  of  the  tf arshalsea  of  our  lord  the  now  king,  before 
the  king  himself,  of  a  plea,  that  be  render  to  the  said  A. 
40f.  of  lawful  money  of  Great  Britain,  which  he  owes  to 
and  tmjustly  detains  from  him.  *  For  that  whereas  the 
said  C.  on  the  day  of  in  the  year  of  The  date  oi 

oar  Lord  18  at  London  aforesaid,  to  wit,  in  the  parish  warrant  of 
of  8t.  Mary  fe  Bow,  in  the  ward>f  Cheap,  borrowed  of  ■*"*!• 
the  said  A.  B.  the  said  1.  to  be  paid  to  the  said  A.  when 
he  the  said  C.  should  be  thereto  afterwards  requested  ; 
yet  the  said  C.  (although  often  requested,  Ac.)  hath  not 
yet  paid  the  said  I.  above  demanded,  or  any  part  thereof, 
to  the  said  A .  but  be  to  pay  the  same,  or  any  part  thereof, 
hath  hitherto  wholly  refused,  and  still  refuses,  to  the 
said  A.  his  damage  of  101.  and  therefore  he  brings  his  suit, 
*c.  (a) 

And  the  said  C.  by  T.  G.  his  attorney,  comes  and  de-  Judgment  by 
fends  the  wrong  and  injury,  when,  &o.  and  says  nothing  nUmcit 
in  bar  or  preclusion  of  the  said  action  of  the  said  A .  by 
which  the  said  A.  remains  therein  undefended  against  the 
said  C.  Therefore  it  is  considered,  that  the  said  A*,  re* 
cover  against  the  said  C.  his  said  debt,  and  also  80s.  for 
bis  damages  which  he  hath  sustained,  as  well  by  occa- 
sion of  the  detaining  the  said  debt,  as  for  his  costs  and 
charges,  by  him  about  his  suit  in  this  behalf  expended, 
by  the  court  of  our  lord  the  king  now  here  adjudged 
to  the  said  A.  by  his  assent,  and- the  said  C.  in  mercy,  <fcc. 


(a)  If  the  warrant  be  to  enter  up  the  judgment  on  bond, 
the  declaration  in  that  case  must  be  upon  the  bond,  for 
which  see  title  Declaration ;  then  follows  the  judgment. 
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If  it  is  Upon  an  old  warrant  of  attorney*  the 
will  tax  the  costs. 

Judgment  by  And  the  said  C.  by  J.  K.  his  attorney,  comes  and  de- 
noneum  infer-  fendg  the  wrong  and  injury,  when,  Ac,  and  the  aid  A. 
matU8'  prays  that  the  said  C.  may  answer  to  his  said  declaration, 

whereupon  the  said  attorney  of  the  said  C.  says,  that  he 
is  not  informed  by  the  said  C.  of  any  answer  to  be  given 
for  the  said  C.  in  the  premises,  nor  does  he  say  any  thing  in 
bar  or  preclusion  of  the  said  action  of  the  said  A.  by  which 
the  said  A.  remains  therein  undefended  against  the  said 
C.  Therefore  it  is  considered  that  the  said  A.  recover 
against  the  said  C.  his  said  debt,  and  also  (as  in  the 
other). 

Judgment  by  And  the  said  C.  D.  by  J.  T.  his  attorney,  comes  and 
cognovit  ac-    defends  the  wrong  and  injury,  when,  Ac.  and  says,  Thathe 

cw^here      cannot  deDV  the  8aid  action  of  the  8aid  A*  B'  nor  but  ti1** 

^defendant  ne  tne  **"*  C.  D.  did  undertake  and  promise,  in  manner 

acknowledges  and  form  as  the  said  A.  B.  hath  above  thereof  complained 

th-debt         against  him  ;  nor  but  that  the  said  A,  B.  bath  sustained 

damages,  by  occasion  of  the  non-performance  of  the  said 

several  promises  and  undertakings,  to     1.  as  he  the  said 

A.  B.  hath  above  in  his  said  declaration  supposed  :  and 

hereupon  the  said  A.  B.  prays  that  the  said  damages  so 

acknowledged,  together  with  his  expences  and  costs*  laid 

out  by  him  about  his  suit  iu  this  behalf,  may  be  adjudged 

to  bim,&c.  Therefore  it  is  considered,  That  the  said  A.  B. 

recover  against  the  said  C.  D*.  his  damages  aforesaid,  so 

Put  the  costs   by  him  in  form  aforesaid  acknowledged,  and  also     L  for 

taxed.  his  costs  and  charges  by  the  court  here  adjudged  to  the 

said  A.  B.  by  his  assent,  which  damages  in  the  whole 

amount  to       1.  and  the  said  C.  D.  in  mercy,  Ac. 

Judgment  on  To  the  end  of  the  demurrer  book*  At  which  day,  before 
th™""^  ^  our  lord  the  king,  at  Westminster,  come  the  parties  afore- 
ti0enrcp  "  said,  by  their  attornies  aforesaid,  and  whereupon  all  and 
singular  the  premises  being  seen,  and  by  the  court  of  oar 
said  lord  the  king  now  here  understood,  and  mat  a  re  de* 
liberation  being  thereupon  had,  it  appears  to  the  said 
court  here,  that  the  said  plea,  in  manner  and  form  afore- 
said by  the  said  A.  above  in  reply  plead ed,and  the  matters 
therein  contained,  are  sufficient  in  law  for  him  the  said  A. 
to  have  and  maintain  his  aforesaid  action  thereof  against 
the  said  C.  wherefore  the  said  A .  ought  to  recover  his 
damages  by  occasion  of  the  premises ;  but  because  it  is 
unknown  to  the  court  of  our  lord  the  king,  now  here, 
what  damages  the  said  A.  hath  sustained  by  the 
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Aforesaid,  the  sheriffs  are  commanded  (M  in  the  judgment 
by  dtfatUL) 

Enter  ail  the  proceedings  to  the  end  of  the  issue,  then  go  Judgment  as 
on  thus:    At  which  day  before  our  said  lord  the  king  at  fa  the  caae  of 
Westminster,  came  the  parties  aforesaid,  by  their  attor-  a  n**"*- 
nies  aforesaid,  and  the  sheriff  did  not  send  the  said  writ, 
nor  did  he  do  any  thiug  thereon  :Therefore  leta  jury  there- 
upon come  before  our  said  lord  the  king  at  Westminster 
on  next  after  ,  who  neither,  &c.  the  same 

day  is  given  to  the  said  A.  there,  <fcc.  At  which  day 
before  our  said  lord  the  king,  at  Westminster,  comes 
the  said  C.  by  bis  said  attorney  :  and  the  said  A. 
(although  solemnly  called)  comes  not;  and  it  appearing 
to  the  court  here,  that  the  said  A*  hath  neglected  to  bring 
the  issue  above  joined  on  to  be  tried,  according  to  the 
course  and  practice  of  the  said  court ;  therefore,  accord* 
ing  to  the  form  of  the  statute  in  such  case  made  and 
provided,  It  is  considered,  by  the  said  court  here,  that 
the  said  A.  take  nothing  by  his  said  bill  (if  by  original, 
say  writ),  but  that  he  and  his  pledges  to  prosecute,  be  in  . 
mercy,  dec. ;  and  that  the  said  A.  go  thereof  without  day, 
Ac.  And  it  is  further  considered  by  ihe  said  court  here 
that  the  said  C.  recover  against  the  said  A.  1.  for  his 
coses  and  charges,  by  him  about  his  defence  in  this 
behalf  sustained,  adjudged  by  the  court  here  to  the  said 
C,  at  his  request,  according  to  the  form  of  the  statute  in 
that  case  made  and  provided  ;  and  that  the  said  C.  have 
execution  thereof,  dec. 

To  the  end  of  the  issue.    At  which  day  before  our  said  Judgment  en 
lord  the  king,  at  Westminster,  comes  the  said  A.  B.  by  a  repficatioa 
his  said  attorney  ;  and  the  said  C.  D.  although  solemnly  ^J^1  ***£ 
demanded  in  open  court,  to  appear  and  produce  the  said  to  ™S3\ioefai 
record,  by  him  above  in  pleading  alledged,  comes  not,  nor  case. 

Sroduces  the  same,  but  therein  wholly  fails  and  makes 
efeult,  wherefore  the  said  A.  ought  to  recover  against 
the  said  C.  his  damages  by  reason  of  the  premises ;  but 
because  it  is  unknown  to  the  court  of  our  lord  the  king 
now  here  what  damages  the  said  A.  hath  sustained  by  the 
means  aforesaid,  the  sheriff  is  commanded,  that  by  the 
oath  of  twelve  good  and  lawful  men  of  his  bailiwick,  be 
diligently  inquire  what  damages,  Ac.  (as  in  a  judgment 
by  default.) 

Entry  of  a  retraxit  after  plea  pleaded,  and  a  confes-  Bct,*xit  to 
sum  given,  or  relicta  ver\ficatione.  (a)— At  which  day  ^^e?3i 
""■"■         "  action. 

(a)  Enter  warrants  of  attorney,  then  the  memorandum 
(if  by  bill),  declaration  and  plea. 
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before  out  said  lord  the  king,  at  We6tmiM%ter>  com*  the 
parties  aforesaid,  by  their  attomies  aforesaid ;  and  here- 
upon the  said  C.  by  his  said  attorney,  relinquishing  his 
aaid  plea  by  him  above  pleaded,  says,  that  he  cannot  deny 
the  said  action  of  the  said  A.  nor  but  that  he  did  undertake 
and  promise,  in  manner  and  form  as  the  said  A.  bath  above 
complained  against  him  ;  nor  but  that  the  said  A.  hath 
sustained  damages,  by  occasion  of  the  non-performance 
of  the  said  several  promises  and  undertakings,  in  the  said 
declaration  mentioned,  to  1.  as  he  has  therein  supposed: 
and  hereupon  the  said  A.  prays  that  the  said  damages 
so  acknowledged,  together  with  his  costs  and  charges  laid 
out  by  him  about  his  suit  in  this  behalf*  may  be  adjudged 
to  him,  &c.  Therefore  it  U  considered  that  the  said 
A .  recover  against  the  said  C.  his  said  damages,  above 
acknowledged  to  1.  and  also  61.  for  his  costs  and 
charges  by  the  court  of  our  said 'lord  the  king  now  here, 
adjudged  to  the  said  A.  and  with  his  assent,  which  said 
damages,  costs  and  charges  in  the  whole  amount  to  2SL 
and  the  said  C.  in  mercy,  &c. 

« 

Entry  of  a  And  the  said  C  D.  by  W.  A-  his  attorney*  comes  and 

judgment  on    defends  the  wrong  and  injury  when,  Ac.  ana  says  nothing 

811  *tei0n  bffl  in  bar  or  Preclusicm  °f  *&  s*^  action  of  the  said  A  -  B. 
referred  to  whereby  the  said  A*  B.  remains  therein  undefended 
the  master  to  against  the  said  CD.  for  which  the  said  A.  B.  ought  to  re- 
ascertain  the  cover  against  the  said  CD.  his  damages  by  occasion  ofthe 
debt  and  tax  premises;  and  hereupon  the  said  A.  a.  freely  here  in  court 

Iuk<!2r^La  remite  to  the  said  c- D#  aI1  such  damaSes  M  he  fte  saW 
A.B.  hath  sustained  by  occasion  ofthe  premises  in  the  last 

three  countsofthesaiddeclarationmentioned;  therefore  the 
said  C  D.  is  free  from  those  damages,  and  thereupon  the 
said  A.  B.  prays  judgment,  and  his  damages  by  oeca* 
sion  of  the  premises  in  the  first  countof  the  said  declaration 
mentioned.  And  because  it  appears  to  the  said  court  of 
pur  said  lord  the  king,  before  the  king  himself,  that  the 
said  A.  B.  hath  sustained  damages  by  occasion  of  the 
premises,  in  the  said  first  count  of  the  said  declaration 
mentioned,  to  the  amount  of    1.  besides  his  costs  and 
charges  by  him  about  his  suit  in  this  behalf  expended. 
Therefore  it  is  considered,  that  the  said  A.  B.  recover 
against  the  said  C  D.  his  damages  by  occasion  ofthe  pre- 
mises, in  the  said  first  count  of  the  said  declaration  men- 
tioned, to    1.  by  the  said  court  of  our  said  lord  the  kmg 
now  here  assessed  and  adjudged,  to  the  said  A.  B.  at  his 
request ;  and  also    1.  for  bis  costs  and  charges,   by  the 
said  court  of  our  said  lord  the  king  aow  here,  adjudged 
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to  the  said  A.  B.  at  bis  like  request,  which  said  damages, 
costs  and  charges  in  the  whole  amount  to  1.  and  the 
said  C.  D.  in  mercy,  &c. 

Judgment  for  want  of  rejoinder  in  debt,  the  plaintiffs  If  the  defen- 
entry  was  a  nil  dicit,  without  the  entry  of  the  plea  and  re-  dant  do  not 
plication :  Motion  to  enter  the  plea  and  replication  on  re-  ^KSeredas 
cord.  Per  Curiam — Whenever  it  becomes  necessary  to  en-  m  abandon- 
terali  the  proceedings  on  the  record,  as  m  the  instance  put  ment  of  plea, 
of  a  noli  prosequi  as  to  part,  it  may  be  done ;  bu  t  generally 
speaking,  it  can  answer  no  purpose,  and  is  perfectly  un- 
necessary.    The  master  says,  that  in  such  cases  it  is  the 
practice  to  strike  out  all  the  pleadings.     And  in  truth,  if 
the  defendant  do  not  rejoin,  it  is  considered  as  an  aban- 
donment of  the  plea.     Rule  abs.  Petrie  v.  Fitzroy,  5  Term 
Rep.  152.  • 

Enter  the  warrants  of  attorney  on  the  roll,  then  copy  to  ^°n  V™^0* 
the  end  of  the  issue  delivered,  and  go  on  thus:  At  which  Jj^  Sue?1* 
day,  before  our  lord  the  king  at  Westminster \  come  the  par- 
ties aforesaid,  by  their  attornies  aforesaid,  and  the  sheriff 
did  not  return  the  said  writ,  nor  did  he  do  any  thing 
thereon ;  therefore,  as  before,  let  a  jury  thereupon  come 
before  our  lord  the  king  at  Westminster,  on  next 

after  ,  by  whom,  <fec.  and  who  neither,  <&c.  because  as 
well,  &c.  The  same  day  is  given  to  the  parties  aforesaid,  at 
the  same  place.  At  which  day,  before  our  lord  the  king 
at  Westminster,  came  the  parties  aforesaid,  by  their  attor- 
nies aforesaid,  and  the  sheriff  did  not  send  the  said  writ, 
Dor  did  he  do  any  thing  thereon  ;  whereupon  the  said  B. 
prays  the  court  of  our  said  lord  the  king  now  here,  that 
the  said  A.  may  enter  the  said  issue  above  joined  between 
the  said  parties,  whereupon  the  said  A.  is  ordered 
by  the  court  of  our  said  lord  the  king  now  here,  to 
enter  the  said  issue  on  next  after 

(the  day  of  the  rule)  in  this  same  term,  on  the  peril 
attending  the  neglect  thereof.  The  same  day  is  given 
to  the  said  B.  there,  dec.  At  which  day,  before  our  said 
lord  the  king  at  Westminster  comes  the  said  B.  by  his 
said  attorney,  and  the  said  A.  although  solemnly  called, 
comes  not,  but  makes  default,  nor  hath  he  entered  the 
said  issue  above  joined  in  the  plea  aforesaid.  1  herefore  Judgment 
it  is  considered  by  the  court  here,  that  the  said  A.  take  signed,  &c 
frothing  by  his  said  bill,  (or  writ)  but  that  he  and  his  pled- 
ges to  prosecute  be  in  mercy,  and  that  the  said  B.  do  go 
thereof  without  day,  «fcc  And  it  is  further  considered 
by  the  said  court  here,  that  the  said  B.  recover  against 
the  said  A.     1.  for  his  costs  and  charges  by  him  about  his 

|lm 
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defence  in  this  behalf  expended,  adjudged  by  the  &ia 
court  of  our  said  lord  the  king  now  here  to  the  said  8.  and 
with  his  assent,  according  to  the  form  of  the  statute  in 
such  case  made  and  provided,  and  that  the  said  B.  have 
execution  thereof,  <fcc. 

Judgment  Enter  the  issue  on  the  roll  to  the  end  of  the  last  xssma 

against  defen-  joined,   then  say :  And  as  well  to  try  the  said  issues  above 
daat  upon  five  joined  between  the  said  parties,  as  to  inquire  in  case  a 
uH^dfrr9  v*rdict  be  thereupon  given  for  the  said  A*  against  the 
murrer  to  re-  sai(*  ^'  whatdamages  the  said  A.  hath  sustained  by  reason 
plication  to      of  the  detention  of  the  Said  debt,  as  for  his  costs  and  chai- 
rixth  plea,        ges  by  him  laid  out  about  his  suit  in  this  behalf,  by  occa- 
sion of  the  premises  aforesaid  ;  whereof  the  parties  hare 
put  themselves  upon  the  judgment  of  the  court,  in  case 
judgment  shall  be  thereupon  given  for  thejsaid  A-  against 
the  said  W.  *  Let  a  jury  thereupon  come  before  our  lord 
the  king  at  Westminster,  on  next  after  -by 

whom,  Ac.    and  who  neither,  &c.     The   same  da*Y  » 
given  to   the  Said  parties  there,   Ac.    At    which  day, 
before  our  said  lord  the  king  at  Westminster,  come  die 
parties    afofesaid    by    their    attornies    aforesaid,  and 
hereupon  all  and   singular    the  premises  whereof  tbi 
parties  have  put  themselves  o^the*  judgment  of  the  court 
being  seen  by  the  court  here,  and  fully  .understood,  and 
mature  deliberation  being   thereupon  had,  it  appears  to 
the  court  here,  that  the  plea  of  the  said  A.  by  boa 
above  pleaded  by  way  of  reply  to  the  said  plea  of  the  said 
W.  by  him  lastly  above  pleaded  in  bar,  andf  the  matte* 
therein  contained,  are  sufficient  in  law  for  him  tie  said 
A.  to  have  and  maintain  his  said  action  thereof  against  tka 
said  W.     Therefore  the  said  A.  as  to  that  plea,  ought* 
recover  his  said  debt,  and  his  damages  by  him  sustained 
tts  aforesaid,  against  the  said  W.   Ac.  in  case  a  vtfdid 
be  given  upon  the  said  issues  for  the  said  A.  against  the 
said  W.    And  as  to  the  trial  of  those  said  several  v&& 
above  joined,  between  the  parties'  to  be  tried  by  the  coon- 
try,  and  also  the  inquiry  of  what  damages  tfie  said  A. 
bath  sustained  by  reason  of  the  detention  of  the  said  debt 
as  for  his  costs  and  charges  by  him  laid  out  about  his  soit 
in  this  behalf,  by  occasion  of  the  premises  whereof  the 
parties  have  put  themselves  upon  the  judgment  of  «* 
court,  in  case  a  verdict  upon  the  said  issues  be  g"* 
for  the  said  A.  against  the  said  W.  the  process  tk£ 
of  is  continued  between  the  parties  aforesaid,  by  «* 
jury  aforesaid,  being  respited  between  them  te^  °J! 
said  lord  the  king  at  Westminster,  Until  ** 

after  unless  Edward  Lord  EUenborougk  * 
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Majesty's  chief  justice  assigned  to  hold  pleas  in  the  said 

court  of  our  said  lord  the  king,  before  the  king  himself, 

should  first  come  on  the  day  of 

at  the  Guildhall  of  the  said  city,  according  to  the  form  of 

the  statute  in  such  case  made  and  provided  for  default  of 

the  said  jurors,  because  Yione  of  them  did   appear ;  at 

which  day,  before  our  said  lord  the  king  at  Westminster, 

comes  the  said  A.  by  his  said  attorney,  and  the  said  chief 

justice  aforesaid,  before  whom,  &c.  setit  hefe  his  record 

had  in  these  words,  (to  wit).  Afterwards,  that  is  to  say,  on 

the  day  and  at  the  place  within  mentioned,  before  Edward 

Lord  Ellenborough,  chief  justice  of  our  said  lord  the  king, 

before  the  king  himself,  (/o  theendoftkepostea  on  the  fifth  Seethe  porten 

issue,  with  the  assessment  of  damages.)  It  is  therefore  con-  ln  that  totle- 

sidered  that  the  said  A.  recover  against  the  said  W.  his  said 

debt,  together  with  his  damages,  costs,  and  charges,  by 

the  said  jury  in  form  aforesaid  assessed ;  and  also  841.  1 9s. 

for  his  costs  and  charges  by  the  court  of  our  lord  the  king 

now  here  adjudged  to  the  said  A .  of  increase,  and  by  his 

assent,  which  damages  in  the  whole  amount  to  37L  and 

the  said  W.  in  mercy,  &c. 

To  the  end  of  the  demurrer  book.  At  which  day,  before  Judgment  fc 
our  said  lord  the  king  at  Westminster,  come  the  parties  the  defender 
aforesaid,  by  their  attornies  aforesaid ;  whereupon  all  and  onademunvr 
singular  the  premises  being  seen  and  by  the  court  of  our  said  °  a  P  e* 
lord  the  king  now  here  fully  understood,  and  mature  deli- 
beration being  thereupon  had,  it  appears  to  the  said  court 
here,  that  the  said  plea  above  pleaded  by  the  said  E.  in 
manner  and  form  aforesaid,  ahd  the  matters  therein  con- 
tained, are  good  and  sufficient  in  law  to  bar  the  said  H. 
from  having  his  said  action  against  the  said  E.  Therefore 
it  is  considered  that  the  said  H.  take  nothing  by  his  said 
bill,  but  that  he  and  his  pledges  to  prosecute  be  in  mercy, 
&c.  and  that  the  said  E.  go  thereof  without  day,  <fcc.  and 
it  is  further  considered,  that  the  said  E.   recover  against 
the  said  H.  141.  10s.  for  her  costs  and  charges,  laid  out 
bj  her  about  her  defence  in  this  behalf  adjudged  tp  the 
said  E.  by  the  court  of  our  said  lord  the  now  king  here,  by 
her  assent,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided ;  and  that  thesaid  E.  have  execu- 
tion thereof,  dec. 

To  the  end  of  the  issue.  At  which  day  the  jury  between  Judgment  for 
the  parties  aforesaid,  in  the  plea  aforesaid,  was  respited  defendant  on 
between  them,  before  our  said  lord  the  king  at  Westmin-  JJ£j£  °?£°" 
*ter9  until  next  after  unless  the  justices  of  M8umPBI 

pur  said  lord  the  king,  assigned  to  take  the  assizes  in  and 

Mm  2 
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for  the  county  aforesaid,  by  form  of  the  statute,  &c. 
should  first  come  on        the        day  of         at  H.  in  the 
county  aforesaid.    And  now  here,  at  this  day,  comes  the 
said  I.  S.  by  his  attorney  aforesaid,  and  the  said  justices 
of  assize,   before  whom,  &c.  sent  here  their  record  in 
these  words,  to  wit  (afterwards,  to  wit,  to  the  eod  of  the 
postea.)    Therefore  it  is  considered,  that  the  said  I.  M. 
take  nothing  by  his  said  writ,  but  that  he  and  his  pledges 
to  prosecute  be  in  mercy,  &c.  and  that  the  said  I.  S.  go 
thereof  without  day,  &c.    It  is  also  considered  that  the 
said  I.  S.  recover  against  the  said  I.  M.  171.  for  his  costs 
and  charges,  laid  out  by  him  in  and  about  bis  defence, in 
this  behalf  adjudged  by  the  court  of  our  said  lord  the  king 
now  here,  by  his  assent,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided  ;  and  that  the 
said  I.  S.  have  execution  thereof,  &c. 

Against  an  And  the  said  C.  by  J.  K.  her  attorney,  comes  and  de- 

administrator   fends  the  wrong  and  injury,  when,  &c.  and  says,  that  she 
j.n^bt  hJ  de-  cannot  deny  the  said  action  of  the  said  A.  hot  but  that 
a  the  writing  obligatory  is  the  deed  of  the  said  F.  nor  hot 

that  she  the  said  C.  administratrix  as  aforesaid,  detains 
from  the  said  A.  the  said  1 001.  above  demanded  in  manner 
aud  form  as  the  said  A.  hath  above  complained  against 
her.  Therefore  it  is  considered,  that  the  said  A.  recover 
against  the  said  C.  administratrix  as  aforesaid,  his  said 
debt,  and  also  61.  10s.  for  his  damages,  Which  he  hath  sus- 
tained, as  well  by  occasion  of  the  detaining  thereof,  as 
for  his  costs  and  charges  by  him  about  his  suit  in  this  be- 
half expeuded,  adjudged  to  the  said  A.  and  with  his  as- 
sent, to  be  levied  of  the  goods  and  chattels  which  were 
of  the  said  F.  at  the  time  of  his  death  in  her  bands  to  be 
administered,  if  she  bath  so  much  thereof  in  her 
bands  to  be  administered,  and  if  she  hath  not  so  mnch 
thereof  in  her  hands  to  be  administered,  then  the  said6h 
10s.  being  the  damages,  costs  and  charges,  aforesaid,  to  be 
levied  of  the  proper  goods  and  chattels  of  the  said  C. 
And  the  said  C.  in  mercy,  &c. 

The  like  by  'And  the  said  C.  by  J.  K.  her  attorney,  comes  and  de- 
confession  in  fends  the  wrong  and  injury,  when,  dfce.  and  says,  that  she 
assumpsit.  cannot  <jeDy  the  said  action  of  the  said  A.  nor  but  that 
the  said  F.  in  his  lifetime  did  undertake  and  promise,  in 
manner  and  form  as  the  said  A.  hath  above  thereof  com- 
plained against  him,  nor  but  that  the  said  A.  hath  sus- 
tained damages  by  reason  of  the  not  performing  the 
promises  and  undertakings  in  tb^  said  declaration 
tioned,  to  251.  as  the  said  A.  hath  above  supposed :  aad 
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upon  this  the  said  A.  prays  judgment,  and  his  damages 
so  acknowledged,  together  with  bis  costs  and  charges  by 
him  about  his  suit  in  this  behalf  expended,  to  be  adjudg- 
ed to  him,  Ac.  Therefore  it  is  considered,  that  the  said 
A.  recover  against  the  said  C.  administratrix  as  aforesaid, 
his  said  damages  so  above  acknowledged,  and  also  61. 
for  his  costs  and  charges  by  the  court  of  our  said  lord  the  ' 
king  now  here  adjudged  to  the  said  A.  and  with  his  as- 
sent, which  said  damages,  costs,  and  charges,  in  the  whole, 
amount  to  311.  to  be  levied  #f  the  goods  and  chattels  which 
were  of  the  said  F.  at  the  time  of  his  death,  in  her  bands 
to  he  administered ;  if  she  hath  so  much  thereof  in  her 
hands  to  be  administered,  and  if  she  bath  not  so  much  in 
ber  hands  to  J>e  administered,  then  61.  parcel  of  the  dama- 
ges aforesaid,  being  for  the  costs  and  charges  aforesaid,  to 
be  levied  of  the  proper  goods  and  chattels  of  the  said  C» 
and  the  said  C.  in  mercy,  &c. 

Enter  the  declaration  and  plea  otplene  administravit ;  Judgment  of 
and  hereupon  the  said  A.  inasmuch  as  the  said  C.  does  JJfJ*8111 
not  deny  the  said  action  of  the  said  A.  nor  but  that  the  piea™f  ptene* 
said  E.  in  his  lifetime,  did  undertake  and  promise,  in  administravit 
manner  and  form  as  the  said  A.  hath  above  in  that  behalf  in  assumpsit 
alledged  ;  and  inasmuch  as  the  said  A.  cannot  deny  but 
that  the  said  C.  hath  not  any  goods  or  chattels  which 
were  of  the  said  E.  at  the  time  of  his  death  in  her  hands 
to  be  administered,  in  manner  and  form  as  the  said  C.  hath 
above  in  her  said  plea  in  that  behalf  alledged,  prays  judg- 
ment, and  his  damages,  on  Occasion  of  the  non-perform- 
ance of  the  said  several  promises  and  undertakings  in  the 
said  declaration  mentioned  to  be  adjudged  to  him,  to  be 
levied  of  the  goods  and  chattels  which  were   of  the  said 
E.  at  the  time  of  his  death,  and  which,   after  final  judg-  «Tenn  Rep.  i. 
ment  in  this  respect,  shall  come  to  the  hands  of  the  said 
C.  to  be   administered.     Therefore  it  is  considered,  that 
the  said  A.  recover  against  the  said  C.  his  damages  by 
him  sustained  by  reason  of  the  premises  aforesaid  to  be 
levied  in  form  aforesaid  ;   but  because  it  is  unknown  to 
the  court  of  our  lord  the  king  now  here,  what  damages 
the  said  A.  hath  sustained  by  reason  of  the  premises 
aforesaid ;  therefore  the  sheriff  is  commanded,  that  by 
the  oath  of  twelve  honest  and  lawful  men  of  his  baili- 
wick, he  diligently  inquire   what  damages  the  said  A. 
hath  sustained  by  reason  of  the  premises  aforesaid  ;  and 
that  he  send  the  inquisition    which  he  shall  thereupon 
take  to  our  lord  the  king  at  Westminster,  on  next 

after  underhis  seal,  and  the  seals  of  those  by 
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whose  oath  he  shall  take  the  said  inquisition,  together 
with  the  writ  of  our  lord  the  king  to  him  thereupon  di- 
rected. The  same  day  is  given  to  the  parties,  aforesaid 
at  the  same  place.  At  which  day,  before  our  lord  the. 
king  at  Westminster,  came  the  said  A.  by  his  said  attor- 
ney  ;  and  the  sheriff,  to  wit,  W.  K-  and  L.  M.  esquires, 
sheriff  of  the  said  county,  returned  a  eertain  inquisition 
by  him  taken  at,  Ac.  on  the  day  of  i* 

the  52d  year  of  the  reign  of  our  lord  the  now  king,  by 
the  oath  of  twelve  good  and  lawful  men  of  his  county,  bj 
which  it  is  found  that  the  said  A.  hath  sustained  damage! 
There  are  no  by  'reason  of  the  premise*  aforesaid  to  601.  Therefore 
c?stS,Tv.al1  et  '*  is  cousidered  th»t  the  said  A.  recover  against  the  said 
rbmw  etal  C'  tbe  said  50L  for  his  damaSes  aforesaid  by  the  inquifl- 
T.  24  Geo.  3.    **on  aforesaid  above  found,  to  be  levied  of  the  goods  and 

chattels  which  were  of  the  said  E.  at  the  timeofhii 
death,  and  which  shall  hereafter  come  to  the  hands  ofthe 
said  C.  to  be  administered.  And  the  said  C.  in  mercy,  Ac. 

Although  there  are  no  costs  de  incremento  hi  thi* 
case ;  quaere,  if  the  sheriff  does  not  return  costs  on  hi* 
inquisition?  If  so,  they  should  be  added  as  in  other  judg- 
ments in  case. 

Judgment  of  ^D(^  hereupon  *^e  Sftid  A.  B.  inasmuch  as  the  said  C.  D. 

resets  infii-  doth  not  deny  the  said  action  of  the  said  A.  B.   nor  hut 

turo  upon  a  that  the  said  writing  obligatory  is  the  deed  of  the  saia 

plea  of  plene  E.  F.  nor  but  that  the  said  C.  D.  detains  from  the  said 

fciTbt  A'B'  the  8aid  sum  of  —  h  above  demanded  in  man- 

ner and  form  as  the  said  A.  B.  hath  above  in  her  behalf 
alledged  ;  and  inasmuch  as  the  said  A.  B.  cannot  deny 
but  that  the  said  C.  D.  hath  not  any  goods  or  chattels 
which  were  of  the  said  E.  F.  at  the  time  of  his  death, 
in  his  hands  to  be  administered,  in  manner  and  form  a* 
f.    6  T  the  said  C.  D.  hath  above  in  his  Said  plea  in  that  behalf 

jkp#  ls  alledged,  the  said  A.  B.  prays  judgment,  and  her  said 

debt,  together  with  her  damages  by  her  sustained,  on  oc- 
casion of  detaining  thereof,  to  be  adjudged  to  her ;  to  be 
levied  of  the  goods  and  chattels  which  were  of  the.  said 
E.  F.  at  the  time  of  his  death,  and  which  hereafter  snail 
come  to  the  hands  of  tbe  said  CD.  to  be  administered. 
Therefore  it  is  considered,,  that  the  said  A.  B.  reco- 
ver against  the  said  C.  D.  her  said  debt  and  also — 1.  f<* 
ber  damages  by  her  sustained  on  occasion  of  the  detaining 
thereof,  by  the  court  of  our  said  lord  the  king  now  hei* 
adjudged  to  the  said  A.  B.  and  with  her  assent,  to  be 
levied  of  the  goods  and  chattels  which  were  of  the  said 
E.  F.  at  the  time  of  his  death,  and  which  hereafter  shall 
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/come  to  the  bands  of  the  said  CD.  to  be  administered ; 
and  the  said  C.  D.  in  mercy,  Ac. 

This  judgment  is  first  signed  on  a  4d.  stamp  paper,  Ifywtotign 
And  notice  must  be  given  in  the  usual  way  to  execute  the  judgment 
inquiry,  and  the  plaintiffs  debt  must  be  proved  before 
the  sheriffs ;  but  if  the  action  is  in  debt,  si^n  it  on  a  lQs. 
Stamp  paper. 

In  an  action  against  an  insolvent  debtor,  or  fugitive,  Insolvent 
whose  future  effects  remain  liable  to  the  payment  of  his  debtof 
/debts,  the  plaintiff  may  take  judgment  for  his  demand,  to 
be  levied  of  those  effects.  1  Term  Rep.  80.  (a) 

As  yet  of  the  Term  of,  Ac. 

Middlesex,  to  wit  C.  D.  puts  in  his  place  G,  H.  his  at-  Judgment  of 

toraey,  at  the  suit  of  A.  B.  in  a  plea  of  trespass.  non  pros,  for 

x  not  declaring 

Middlesex,  to  wit  C.  D.  according  to  the  form  of  the  on  common 
statute  in  such  case  made  and  provided,  was  served  witji  Y****  by 
a  copy  of  a  precept  (6)  called  a  bill  of  Middlesex,  issued 
put  of  th% court  of  our  lord  the  king,  before  the  king  hiifl- 
self,  returnable  on  next  after  in  term  now 

last  past,  to  answer  A.  B.  in  a  plea  of  trespass  ;  and  the 
said  C.  D.  at  that  day  appeared  by  J.  K.  his  attorney, 
according  to  the  form  of  the  statute  in  such  case  made 
and  provided :  and  the  said  A .  B.  hath  not  declared  in  the 
said  court  of  our  said  lord  the  king,  before  the  king  him- 
self at  Westminster,  aforesaid,  by  his  bill,  or  declaration, 
in  any  personal  action,  or  ejectment,  against  the  said  C.  D. 
before  the  end  of  this  present  term,  being  the  next 

term  after  the  appearance  of  him  the  said  C.  D.  at  the 
suit  of  the  said  A.  B.  Therefore  it  is  considered,  that 
the  said  A.  B.  take  nothing  by  his  said  precept,  (or  writ) 
but  that  he  be  in  mercy,  &c.     Aqd  it  is  further  consider- 


(a)  In  this  case  the  award  of  the  judgment  is  to  recover 
the' damages  and  costs  to  be  levied,  not  on  the  person 
of  the  defendant,  but  on  his  lands,  goods  and  chattels, 
according  to  the  form  of  the  statute  in  such  case  made 
and  provided. 

(6)  If  a  latitat,  say,  a  certain  writ  of  latitat  (or  alias 
capias)  issued,  Ac.  directed  to  the«sberiff  of  and 

returnable,  Ac.  to  answer  A.  B.  in  a  plea  of  trespass,  and 
also  to  a  bill,  &c.  (the  action)  and  the  said  C.  D.  at  th^ 
fame  day  appeared,  Ac. 
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If  latitat,  && 


ed  by  his  majesty's  court  here  that  the  said  C.  D.  do 
recover  against  the  said  A.  B.  — 1.  for  his  costs  and  charges 
by  him  laid  out  about  his  defence  in  this  behalf,  by  the 
court  of  our  said  lord  the  king  now  here  adjudged  to 
the  said  C.  D.  and  with  his  assent,  according  to  the  form 
of  the  statute  iu  such  case  made  and  provided,  and  ttat 
the  said  C.  D.  have  execution  thereof,  dec. 

I  have  altered  this  for  a  latitatov  alias  capias,  orphan* 
capias,  only  state  the  name  of  the  writ,  and  the  venue'toto 
be  in  the  margin  of  the  roll,  and  judgment  paper  a*  di- 
rected in  the  writ.  There  is  only  the  defendant's  war- 
rant of  attorney  to  be  entered  in  this  case. 

If  by  original.  If  the  nonpros  be  by  original  say,  was  served  with  a 
copy  of  a  certain  writ  of  oor  lord  the  king,  called  a  special 
capias  ad  respondendum,  issued  out  of  the  court  of  oar 
said  lord  the  king,  before  the  king  himself,  directed  to  the 
sheriff  of  and  returnable  on  wheresoever  oor 

said  lord  the  king  should  then  be  in  England,  to  answer 
A.  B.  in  a  certain  plea  of  trespass  on  the  case  upon  pro- 
mises to  the  damage  of  the  said  A.  B.  of  1001.  and  the 
said  C   D.  at  the  same  day  appeared,  Ac. 
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Of  reviving  a       All   writs  of  execution  must  be  sued   out  within  a 

judgment  af-    year  ftn(j  a  ^ay   after   final  judgment    signed  ;   other 

ter  a  year  and  w-ge  t^e  COQrt  concludes,  primafacie,  that  the  judgment 

is  satisfied  and  extinct ;  yet  however  it  will  grant  a  scire 

facias  in  pursuance  of  the  statute  of  Westm.  IS  Ed.  1. 

c.  45^  for  the  defendant  to.  shew  cause  why  the  judgment 

should  not  be  revived,  and  execution  bad  against  him ; 

to  which  the  defendant  may  plead  such  matter  as  he  hat 

toallege,  in  order  to  shew  why  process  of  execution  should 

not  be  issued  ;  or  the  plaintiff  may  still  bring  an  action  of 

debt  founded  on  this  dormant  judgment,  which  was  the 

But  now  see    only  method  of  revival  allowed   by  the  common   lav. 

8tat.*3Geo.3.  Co.  Lit  290.  2  Inst.  469.     But  if  once  an  executions 

c  46.  sect  5.    SUed  within  the  year,  and  it  be  not  executed  but  returned 

as  to  costs.       by  foe  sfoerjf^  jt  may   be  continued  on   the   roll  froo 

term  to    term,  and  there  needs  no  sci.  fa.  2  Inst  471. 
2  LiU.  Pract.  Reg.  608. 

A  sci.  fa.  to  ^  scire  facias  to  revive  a  judgmententered  on  a  boiid 
revive  ona  securing  an  annuity  granted  before  the  17  Geo.  3.  c.  2& 
judgment  se-   is  an  action  within  that  statute ;  and  therefore  a  memoriil 
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of  the  annuity  must  be  iurolled  before  brought,  and  exe-  cured  to.£*? 
cation  on  a  sci.fa.  for  want  of  it,  was  set  aside.  Fenner  J[|j  J^2^/  * 
t.  Evans,  2  Term  Rep.  27. 

A  scire  facias  is  a  judicial,  not  an  original  writ,  but  is  Judicial  writ. 
framed  out  of  the  record  ;  and  is  in  the  nature  of  an  ac- 
tion; for  a  release  of  actions  or  executions,  discharges  it. 
Co.  Lit.  290.  b. 

It  is  a  judicial  writ,  in  the  nature  of  an  original.    Ju«  It  isin  nature 
dicta],  inasmuch  as  it  is  founded  on  a  judgment,  or  other  of  an  original 
matter  of  record;  and  in  the  nature  of  an  original, since  "J1*  m~*  va" 
similar  proceedings  may  be  had  thereon,  as  in  common  taction!*868 
actions :  and  it  hath  been  held  in  a  variety  of  cases,  that 
it  is  an  action.  Fenner  v.  Evans,  1  Term  Sep.  267.  2  Term 
Rep.  45. 

And  there  must  be  a  new  warrant,  to  authorise  the  ap»  A  new  war- 
pearance  of  the  plaintiff's  attorney.    2  Ld.  Ray.  1048.  rant* 
1252.  2  B.Sf  P.  357.  (6).  1  Salk.  89.  But  there  is  no  oc- 
casion for  a  rule  to  change  the  attorney.  Say.  218.  , 

It  must  be  sued  out  of  the  same  court  where  the  jadg-  When  it  must 
meat  was  given,  if  the  record  remains  there,  or  if  it  has  be  sued  out  of 
been  removed  out  of  the  coujrt  where  the  record  is.  Com.  same  c°*nrt. 
Dig.  tit.  Pleader,  3  L.  3. 

A  bond  conditioned  for  the  payment  of  a  certain  sum  A  bond  by  in* 
by  instalments,  is  within  the  stat.  8  &  9  W.  3.  c.  11.  s.  8,  stalments, 
and  after  judgment  obtaiued  upon  default  of  payment  of  $££5** 
one  of  the  instalments,  if  a  subsequent  instalment  be  in  ^u?t^  the 
arrear,  the  plain  tiff  cannot  sue  out  execution  for  it,  though  payment  of 
within  a  year  after  such  judgment,  without  first  suing  one  must  hare 
out  a  8ci.Ja.  to  recover  it  WiUoughby  v.  Swinton,  6  East,  «cL  fe.  for     - 
560.  2  Burr.  820.  Collins  v.  Collins.  8  Term  Rep.  120.  next 
Walcot  v.  Goulding. 

An  execution  had  after  a  year  and  a  day  without  sex.  If  sued;  out  af- 

/a.  is  not  void,  but  voidable.  3  Lev.  140.  Salk.  273,  pl.4.  Y*  *e  *!?  ft 

*  r        is  not  void 

If  there  has  been  no  cd.  sa.,fi  fa.,  elegit,  or  hab.fac.  but  voidabl«- 

possessionem  sued  out  within  the  year  and  day,  then  in  Sci-  &•  must 

order  to  revive  the  judgment,  and  take  out  execution  you  *Jf  8ued  out  m 

must  sue  out  a  scire  facias  into  the  county  where  the  on-  wheSTthe' 

ginal  action  was  brought,  the  court  supposing  the  defen-  original  ao-  . 

dant  to  reside  in  the  same  county.  Salk,  251, 600.  Comb,  tion  was. 

250.    N.  on  R.  E.  6Geo.2. 

This  sci.  fa.  was  intended  to  prevent  a  surprise  upon  "When  no  scL 
the  defendant  after  the  year  and  day  elapsed;  but  where  fa.  necessary, 
he  affects  the  delay,  by  bringing  a  writ  of  error,  though 
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above  a  year  and  day,  yet  execution  may  issue  without  a 
sci.  fa.  Cro.  Jac.  864.  So  if  he  be  nonsuited,  or  disconti- 
nues in  error,  though  the  year  was  expired  before  error 
brought.   Ibid. 

If  there  be  a  If  the  plaintiff  has  judgment  with  a  cesset  erecttfto,  or 
itay  of  eiecu-  g^y  of  execution  for  a  year,  he  may  after  the  year,  take 
or  ayear.  ^  execution  without  a  scirefacias,  because  the  delay  is 
by  consent  of  parties,  and  in  favour  of  the  defendant; 
and  the  indulgence  of  the  plaintiff  ought  not  to  be  turned 
to  his  prejudice.  But  if  the  plaintiff  do  not  take  out  exe- 
cution within  a  year  after  the  asset  executio  is  determin- 
ed, a  set,  fa.  must  be  sued  out.  Mod.  Cos.  288,  1  Salt 
922. 


If  an  injure: 
lion. 


An  execution  was  taken  out  without  a  set.  fa.  where 
the  defendant  had  made  delays  by  bills  in  chancery  for 
injunctions,  and  by  obtaining  time  for  payment,  which  the 
court  held  regular,  and  discharged  the  rule  obtained  for 
setting  the  proceedings  aside  with  costs.  -2  Burr,  66ft 
Mitchelv.  Cue,  1  Stra.  101.  contra. 

Computation        The  year  is  to  be  computed  from  the  day  of  signiflf 
of  the  year,    judgment,  Hot  by  the  number  of  terms.  Mod.  Cos.  288. 

If  execution 
not  returned, 
or  not  filed, 
continuances 
cannot  be,  en- 
tered. 


If  error  be 
brought. 


If  execution  is  not  returnable  by  the  sheriff',  or  not  filed, 
continuances  on  it  cannot  be  entered  on  the  roll ;  if  thej 
are,  and  a  ca.  sa.  is  issued  after  the  year,  without  sci.fr. 
defendant  shall  be  discharged  out  of  custody,  and  plain* 
tiff  pay  costs.  Vide  2  Wile.  82.  Barnes,  213. 

If  error  be  brought,  though  the  party  be  hung  up  never 
so  many  years,  yet  there  may  be  execution  sued  out  im- 
mediately upon  affirmance  without  a  set.  fa.  2  Inst  All 
6  Co.  78.  6  Mod.  288.  lSali.922.  Str. 301.  Winters 
Lightbound. 


If  plaintiff 
dies. 


If  Plaintiff  or  Defendant  die  after  final  Judgment,  a*& 

before  Execution. 

It  is  held  that  in  no  case  where  the  parties  to  the  judg- 
ment are  changed,  ought  execution  to  be  sued  by  any 
other  judgment  without  a  scire  facias;  therefore,  iff* 
plaintiff  dies  before  execution  awarded,  the  execution 
cannot  be  sued  out  in  his  name  before  sci.fa.  2  Li.  R& 
768.  Regina  v.  Ford.  But  if  execution  is  executed  before 
the  death  of  plaintiff,  it  is  good,  for  the  plaintiff's  d*» 
does  not  alter  the  execution. 
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Also  upon  the  death  of  the  defendant,  after  final  judg-  If  defendant 
ment  recovered  against  him,  no  execution  can  issue  against  die  after  fijia} 
his  executors  or   administrators,  without  a  scirefacias^  judgment 
to  shew  cause  why  the  plaintiff  should  not  have  execu- 
tion against  the  goods,  <fec.  of  the   testator.  Lutw.  127S. 
To   this  thes  executors  and  administrators  may  appear 
and  plead  such  matter  as  they  have  to  allege,  why  exe- 
cution should  uot  issue :  if  not,  judgment  will  be  signed 
by  default,  and  execution  issue  thereon  against  the  goods, 
&c.   of  their  testator  in  their  hands.     But  if  the  defen-  If  he  die  in 
dant  die  in  the  vacation,  and  the  judgment  is  not  above  a  ▼■cation, 
year  and  a  day  past,  the  plaintiff  may  sign  judgment  and 
take  out  execution,  provided  he  teste  it  before  the  death 
of  the  defendant  6  Term  Rep.  868.  But  if  he  teste  it  after, 
there  must  be  a  sci.  fa.  Ibid. 

If  one  recover  against  a  feme  sole,  and  she  is  married  If  recotenr 
within  the  year  and  day,  a  sci.  fa    must  go  against  the  a8*n8t  **«* 
husband.   Wood?*  Inst.  670.  Lut.  1273.  ***' 

The  husband  cannot  have  execution  for  the  costs  on  The  husband 
a  plea   of  coverture  found  for  the  defendant  without  a  cannot  have 
tcufa.  it  being  a  maxim,  that  a  person  not  a  party  to  the  ^Va  ici  fiu 
record,  cannot  hp  benefited  or  charged  with  the  process 
without  a  fci.fa.  Dougl.  687.  Wortley  v.  Rayner. 

It  is  necessary  in  case  the  plaintiff  becomes  nonsuit.     a  ^^JSt 

If  an  executor  or  administrator  obtains  judgment,  and  If  executor 
dies  before  execution,  an  admipi^trator  de  bonis  non,  &c.  ** 
shall  have  a  set.  fa.  upon  such  judgment   Stat.  17  Car. 
2.  c.  8.  Jon.  214.  1  Rol.  890.  Cro.  Car.  167. 

*  If  a  judgment  be  against   two,   the  sci.  fa.  must  be  if  against  two. 
against  both.    2  SaUc.  598.  Carth.  105.  S.  C.  (a) 

If  a  writ  of  execution  be  once  sued  out,  returned,  filed,  If  execution 
and  entered  on  the  roll,  it  may  be  continued  until  you  once  s"*| 
sue  out  and  execute  a  new  one,  and  be  as  effectual  as  if  ^ouurire* 
new  write  were  issued  out  every  term.  Str.  100.  Aires  v.  {&&&, 
Hardress. 

When  a  sci.  fa.  may  be  sued  out  without  Motion. 

The  writ  of  scire  facias  may  be  sued  out  of  course  at  Within  ■even 
any  time  within  seven  years  from  the  date    of  the  judg  year* 
ment  without  application  to  the  court. 


(a)  In  setting  out  the  judgment,  if  there  be  a  material 
wiance,  it  will  be  fatal,  on  a  hul  tiel  record. 
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If  above  seven  But  if  it  be  above  seven  years  old,  and  under  ten,  a 
and  under  ten  side  bar  rule  from  the  clerk  of  the  ruled  may  be  had  01 
yean.  producing  the  judgment  paper,  for  which  pay  7s.  and  it 

need  no  service  on  the  defendant.   2  SaUc  698.  Hardisty 

v.  Barny. 

If  ten  and  If  the  judgment  be  above  ten  years  old  and  under  fif* 

under  fifteen,  teen,  there  must  be  a  motion  made  for  it  by  counsel,  sun- 
ported  by  an  affidavit  that  the  judgment  is  unsatisfied, 
and  the  defendant  alive,  which  is  absolute  in  the  first  in- 
stance. 

If  more  than       And  if  the  judgment  be   more  than  fifteen  years  old, 

fi^een'  then  theie  must  be  a  motion  in  court  by  counsel ;  fee  l(fc 

6d.  for  a  rule  to  shew  cause  on  a  similar  affidavit,  paj 

for  rule  7s.  6d.  serve  a  copy  on  defendant,  and  after  nuke 

affidavit  of  the  service,  and  give  counsel  a  brief  to  make 

Pay  rule         the  rule  absolute  ;  fee  11.   Is.  which  being  done,  serve* 

7s.  6d.  copy  on  defendant,  and  sue  out  the  scire  facias. 

If  plaintiff  be  If  the  plaintiff  be  dead,  and  the  judgment  be  above 
dead.  seven,  ten,  or  fifteen  years,  the  executor  or  administrator 

may  apply  in  the  same  mauner. 

When  a  new  If  after  the  judgment  has  been  revived  by  scire  facia* 
scL  fa.  after  a  the  plaintiff  do  not  take  out  execution  within  a  year,  or 
revival.  the  defendant  die  before  execution   issued,  the  plaintiff 

must  sue  out  a  new  scire  facias,  but  may  have  it  without 

motion,  for  the  judgment  was  revived  before.  2  Salk.  598. 

Hardistyv.  Barny. 

In  debt  on  in  debt  on  bond  payable  l>y  instalments,  where  the 

k°™*  ^J*1"     proceedings  are  staid  on  payment  of  one  or  more  of  them, 

men  and  judgment  is  entered  as  a  security  for  the  remainder, 

with  a  stay  of  execution  till  they  become  due;  and  in 

such  case  there  seems  to  be  no  necessity  for  a  scire  facia* 

if  execution  be  taken  out  within  a  year  after  each  default 

2  Sir.  957,  Darby  v.  Wilkin*.  2  Bl.  Rep.  706.  Masfea^ 

Touchet. 

When  an  alias  If  upon  a  scirefacias,  the  sheriff  returns  scire  feci,  and 
requisite.  defendant  makes  default  in  appearance,  there  shall  he 
judgment  against  him.  But  in  ail  cases  when  the  sheriff 
returns  nihil,  another  scire  facias  shall  be  awarded. 
2  Mod.  227.  2  InsL  472.  And  if  he  does  not  appear,  there 
shall  be  judgment  against  him.  Dy.  168. 

Scire  facias  to  It  is  ordered,  that  every  writ  of scire  facias ,  (of  whiek 
be  left  four  notice  shall  be  given  to  the  defendant,)  shall  be  delivered 
days  before      to,  or  left  in  the  office  of  the  sheriff  to  whom  directed, 

tte  js'  'ven0"  four  (,ays  belore  the  return  ?f  SUCQ  writ»  exclusive  of  the 
ia  given.    ^^  on  which  such  writ  is  returnable:  and  that  every  first 
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Writ  of  scire  facias  on  which  a  nihil  shall  be  returned.  If  a  nihil, 
shall  be  delivered  to,  or  left  in  the  office  of  the  sheriff,  some  time  be- 
some  time  before  the  return  of  such  writ ;  and  that  every  *>«>  return, 
writ  of  alias  scire  faeias,  shall  be  delivered  to,  or  left  in  *****  %»** 
the  office  of  the  sheriff,  four  days  exclusive  before  the     y* 
return  of  such  writ,  and  every  sheriff  shall  indorse  or  ?hcr^L  *°  "*" 
write  on  such  writ,  the  day  of  the  month  on  which  the    or8e  l 
same  is  delivered  to  him,   or  left  in  his  office.  R.  £. 
5  Geo.  2. 

The  rule  is,  that  the  alias  sci.fa.  shall  lie  in  the  office  How  Ions  an 
the  last  four  days  before  the  return  ;  and  the  reason  is,  Sf3^ 
that  the  sheriff  may  (if  possible)   serve  it.     Per  Cur. 
Forty  v.  Hermer,  4  Term  Rep.  583. 

It  is  ordered,  that  upon  issuing  any  writ  of  scire  facias,  No  alias  to 

•/  u         j  j-  •*     t      f    •       "      issue  until  vac 

upon  any  suit  here  depending,  no  writ  of  alias  scire  ^  wrft  ^ 

facias  shall  thereupon  issue,  until  the  first  writ  of  scire  returnable. 

facias  be  returnable.     If  sued  contrary  to  this  rule,  such 

alias  shall  be  void.     R.  T.    8  W.  3. 

If  there  be  two  sci.fa?  s,  there  must  be  fifteen  days  be-  Each  to  have 
tween  the  teste  of  the  first,  and  return  of  the  second,  with-  J^1  ^J*. 
out  any  regard  to  the  number  of  days  between  the  teste  JJJ'jJJira  by 
and  return  of  each.  Str.  1 139.     It  cannot  be  tested  on  a  bill. 
Sunday.    Dy.  168.     Mod.  Cas.  Law  and  Equity ,  227. 
305.  Salic.  599.     And  every  writ  of  alias  shall  bear  teste 
the  day  of  the  return  of  the  first.  Salk.  599.  6  Mod.  86. 

The  court  in  Easter  term,  1792,    held  that  four  days  if  only  one 
exclusive  are  sufficient  between  the  teste  and  return  of  *»•  fe.bybiU, 
the  sci.fa.   where  one  sci.fa.  returned  scire  feci ',  only  [ourdatL^" 
issues,  and  proceedings  are  by  bill.     Bell  v.  Jackson,  ^  retiirn. 
4  Term  Rep.  663.  contra  N.  on  R.  E.  5  Geo.  2.   2  Jon. 
228.     Com.  53.  Salt.  599.  Skin.  633.     And   Mod.  Cas. 
L.  t(  Eq.  355,  proceedings  were  staid,   because   there 
were  four  days  only  between  the  teste  and  return. 

Every  sci.  fa.  by  original,  ought  to  have  fifteen  days  If  by  original, 
inclusive  between  the  teste  and  return,  unless  helped  by  $&**&  day* 
stat.     16  Car.  1.  c.  6,    and  13  Car.  2.  c.  2.    N.  on   R\ 
8  W.  3. 

Motion  to  stay  proceedings  on  sci.  fa.  because  it  was  When  may 
not  served  till  the  day  before  the  return.  Sed  per  Curiam,  summon. 
if  it  lays  four  days  in  the  office,  that  is  all  which  is  re- 
quired; the  summons  may  be  made  any  time  before  the 
court  is  up,  on  the  day  of  the  return.  Obrian  v.  Fraziar* 
1  Sir.  644.  Bland  v.  Perry,  so  ruled  again  in  T.  T. 
4  Geo.  2,  on  great  debate.  Fide  3  Burr.  1360.  Hunt 
r.  C&re,  Barfiard.  K.  B.  844. 
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First  id.  f&  The  general  practice  upon  two  act.  fa.9*  is,  to  leave  tM 
left  one  day  first  one  day  before  the  return  for  a  nihil,  which. ii 
before  ieturn  thought  to  be  a  sufficient  time  within  the  rule  of  E. 
**  d0'  5  Geo,  2. 

If  returned  t0  revive  a  judgment,  it   is  seldom  that  the  party  ii 

9cl  feci,  warranted  by  thfe  sheriff ;    but  if  he  is,  the  wire  facia* 

must  be  left  at  the  sheriff's  office,  and  a  summons  taken 
thereon,  directed  tp  an  officer  ;  pay  2s.  6d.  who  will 
serve  it ;  pay  him  5s. 

ed     tT  ^°  **  tog1"088^  on  *  5s.  stamp  parchment,  which  take 

to  Messrs.  Provost  and  Chanibre,  with  a  praecipe,  who 

will  sign  it;  pay  Id.  8d.  seal  7d.      A  warrant  I  think  is 

necessary  to  be  filed.     If  left  for  a  return  of  nihil,  take 

Alias.  it  to  the  sheriffs  office,  pay  Is.  for  each  defendant :  upon 

the  return  day,  sue-  out  an  alias,  sign  and  seal  it  as 
before,  and  leave  it  at  the  sheriff's  office. 

Sd  fa.  to  be  A  set.  fa.  ought  to  be  as  short  as  possible,  because  it 
*fj*?j*  **  is  of  the  nature  of  %  writs  to  set  forth  things  very  briefly; 
1°*°**  and  a  writ  is  therefore  called  a  britf,    from  the  Latin 

word  breve,  which  signifies  short  or  compendious,  2  LSI- 
609.  And  must  pursue  the  terms  of  the  judgment 
6  Term  Rep.  1. 

Precipe.  Middlesex.  Sci.fa.  to  revive  for  A.  B.  against  C.  D. 

for  debt,  and        damages,  returnable  on,  %c. 

J.  K.  attorney. 

Scire  facias  in  George  the  third,  by  the  grace  of  God,  of  the  united 
debt  kingdom  of  Great  Britain  arid  Ireland,  king,  defended 

of  the  faith,  to  the  sheriff  of  Middlesex,  greeting: 
whereas  A.  B.  lately  in  our  court  before  us  at  Westnri* 
sler,  by  bill  without  oar  writ  and  by  the  judgment  of 
the  same  court  recovered  against  C.  D.  for  a  debt, 

and  also  s.  for  his  damages  which  he  sustained,  ft* 
well  by  occasion  of  the  detaining  the  said  debt,  as  for 
his  costs  and  ^charges  by  him  about  bis  suit  in  that 
,be  half  expended,  whereof  the  said  C.  D.  id  convicted,  a* 
appears  to  us  of  record  ;  and  now  on  the  behalf  of  the 
said  A.  B.  we  have  been  informed,  that  although  judg- 
ment be  thereupon  given,  yet  execution  for  the  said  debt 
and  damages  still  remains  to  be  made  to  him ;  whereupon 
the  said  A.  B.  hath  humbly  besought  us  to  provide  hia 
a  proper  remedy  in  this  behalf ;  and  we  being  desirooi 
that  what  is  right  and  just  should  be  done  on  this  occa- 
(«)  If  an  alias  sion  command  you,  (a)  that  by  good  and  lawful  men  of 
«y, "a before  your  bailiwick,   you  cause  it  to  be  made  known  to  the 

we  hsve  com-  g^d  Qu  £>.  that  he  be  before  us  at  Westminster,  oa 
maimed  you. 
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ba 


Friday  next  after  the  morrow  of  All  Souls,  to  shew  if  he 
has  or  knows  any  thing  to  say  for  himself,  why  the  said 
A.  B.  ought  not  to  have  his  execution  against  him  for  the 
debt  and  damages  aforesaid,  according  te  the  force, 
form,  and  effect  of  the  said  recovery,  if  it  shall  seem 
Expedient  for  him  so  to  do :  and  further  to  do  and.  re- 
ceive what  our  said  court  before  us  shall  then  and  there 
consider  of  him  in  this  behalf;  and  have  you  there  then 
the  names  of  those  by  whom  you  shall  so  make  known  to 
him,  and  this  writ.  Witness  Edward  Lord  Ellen? 
borough,  at  Westminster,  the  day  of  in  the  blttk 
year  of  bur  reign,  (a) 

George  the  third,  Ac.  To  the  sheriff  of  Kent,  greet-  The  like  ina* 
ing:  whereas  A.  B»  lately  in  our  court  before  us  at  ■amp**' 
Westminster,  by  bill  without  our  writ,  and  by  the 
judgment  of  the  same  court*  recovered  against  C.  D. 
(6)  for  his  damages,  which  he  had  sustained  as  well 
by  occasion  of  the  not  performing  certain  promises  and 
undertakings  made  by  the  said  C.  D.  to  the  said  A.  B. 
as  for  his  costs  and  charges  by  him  about  his  suit  in  that 
behalf  expended,  whereof  the  said  C.  D.  is  convicted, 
as  appears  to  us  of  record,  and  now  on  the  behalf  of  the 
said  A.  B.  we  have  been  informed,  Ac.  (as  in  the  other 
precedent,  only  leave  the  word  "  debt"  out} 

For  his  damages  which  he  had  sustained,  as  well  by  The  like  fai 
means  of  a  certain  trespass  then  lately  committed  by  the  trespass, 
said  C.  D.  at  G.  in  your  county,  as  for  his  costs,  <fcc. 

For  his  damages  which  he  had  sustained,  as  well  by  The  like  in 
occasion  of  a  certain  trespass  and  assault  made  by  the  trespass  and 
said  C.  D.  on  the  said  A.  at  B.  in  your  county.  assauk- 

For  his  damages  which  he  had  sustained,  as  well  by  If  in  covenant 
reason  of  a  certain  breach  of  covenant  made  by  the  said 
C.  to  the  said  A.  as  for  his  costs,  &c. 


(a)  If  the  second  set.  fa.  be  in  the  sheriffs  pffice  on 
(he  file,  in  proper  time,  that  is  sufficient,  though  not 
entered  in  the  set.  fa.  book.  3  East,  570.  Hayward 
t.  Reynard. 

(6)  In  actions  on  the  case,  trespass  and  the  like,  the 
costs  are  added  to  the  damages  recovered,  therefore  the 
whole  sum  is  taken  together. 
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Against  an 
administra- 
trix in  as- 
sumpsit 


The  like 
against  an 
executor. 


Set.  Fa.  for  and  against  Executors  and  Administrators. 

George,  &c.    Whereas  A.  B.  lately  in  our  court  before 
us  at  Westminster,  by  bill  without  our  writ,   aud  by  the 
judgment  of  the  same  court,  -recovered  agaiust  C.  D. 
for  his  damages,  which  he  had  sustained,  as  well  by  oc- 
casion of  the  detaining  the  said  debt,  as  for  his  costs  and 
charges  by  him  laid  out  about  his  suit  in   that  behalf, 
whereof  the  said  C.  is  convicted,  as  appears  to  us  of  re- 
cord, and  now  on  the  behalf  of  the  said  A.  we  have  re- 
ceived information  in  our  court  before  us,   that  although 
judgment  be  thereupon  given,  yet  execution  of  the  said 
damages  still  remains  to  be  made  to  him ;    and  the  said 
C.  D.  is  dince  dead  intestate,  and  administration    of  all 
and  singular  the  goods  and  chattels,  rights  and  credits, 
which  were  of  the  said  C   at  the  time  of  his  death,  was 
committed  and  granted  to  E.  F.   the  widow  and  relict  of 
the  said  C.  in  due   form  of  law,  as  we  have  received  in- 
formation from  the  said  A. ;  whereupon  the  said  A.  hath 
besought  us  to  provide  him  a  proper  remedy  in  this  par- 
ticular, and  we  being  willing  that  what  is  just  and  right 
should  be  done,  command  you,  that  by  honest  and  law- 
ful men  of  your  bailiwick,  you  make  known  to  the  said 
E.  administratrix  as  aforesaid,  that  she  be  before   us  at 
Westminster,  on  next  after  to  shew  if 

she  has  or  knows  of  anv  thing  to  say  for  herself,  why 
the  said  A.  ought  not  to  have  his  execution  against  ber, 
for  the  damages  aforesaid,  to  be  levied  of  the  goods  and 
chattels  which  were  of  the  said  C.  at  the  time  of  his 
death,  in  her  hands  to  be  administered,  according  to  the 
force,  form,  and  effect  of  the  said  recovery,  if  it  shall 
seem  expedient  for  him  so  to  do ;  and  further  to  do  and 
receive  (as  in  the  former  one.) 

George,  Ac.  to  the  end  of  the  words  u  yet  execution  cf 
"  the  damages  still  remains  to  be  made  to  him,"  then 
say  :  "  and  whereas  the  said  C.  D.  is  since  dead,  haviag 
"  first  duly  made  his  last  will  and  testament,  aud  ap» 
cc,  pointed  E.  F.  executor  thereof,  as  we  have  been  in- 
"  formed  in  our  said  court  before  us ;  whereupon  the 
"  said  A.  hath  besought  us  to  provide  him  a 

remedy,  Ac."    (as  in  the  other,    only    say  " 

trix"  instead  of  "  administratrix.") 

Three  executors,  two  of  whom  were  infants,  he  of  faB 
tors  and  two  aSe  proved,  and  he  alone  brings  a  sci.  fa.,  sets  forth  the 
infants.  truth,   and  obtains  judgment.    Error  brought  and  as* 


cc 


ct 


Three  execu- 
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feigned,  that  all  ought  to  have  joined.  Held  no  erfot, 
for  the  others  cannot  prove  the  Will  during  their  nonage, 
and  the  judgment  affirmed ;  for  the  execution  shall  not 
be  delayed  till  the  infants  come  of  fall  age.  Hatton  v. 
Mascall,  1  Lev.  181.  2  Saund.  212,218. 

Goods  of  the  testator,  in  the  hands  of  his  executor, 
cannot  be  seized  in  execution  of  a  judgment  against  thfe 
executor  in  his  Own  right.  Farr  v.  Newman,  4  Term 
Rep.  620. 

George  the  third,  Ac.  Whereas  A.  B.  lately  in  our  court  sd.  fa.  for  an 
before  us  (a*  in  the  first  sci.  fa.  to  the  word  record,)  yet  executor, 
execution  of  the  said  judgment  still  remains  to   be  made, 
and  the  said  A.  is  since  dead,  as  we  have  received  informa- 
tion from  C.  G.  executor  of  the  last  will  and  testament 
of  the  said  A.   And  now  on  the  behalf  of  the  said  C.  G. 
executor  as  aforesaid,  in  our  said  court  before  us,  we  have 
been  informed   .that  although  judgment   be   thereupon 
given  yet  execution  of  the  damages  for  debt  and  damages) 
(a)  aforesaid,  still  remain  to  be  made  to  him  ;  wherefore  (a)  If  in  debt. 
the  said  A.  B.  executor' as  aforesaid,  hath  humbly  be- 
sought us  to  provide  him  a  proper  remedy  in  this  behalf; 
and  we   being  wilting  that   what  is  just  iu  this  behaff 
should  be  done,  command  you  that  by  honest  and  lawful 
men  of  your  bailiwick,  you  make  known  to  the  said  C. 
D.  executor  as  aforesaid,  that  he  be  before  us  at  Westmin- 
ster on  next  after  to  shew,  Ac.  (as  in  the  first 
*ci.  fa.)  to  shew  if  he  hath,  or  knoweth  of  any  thing  to 
saj  for  himself,  why  the  said  C.  G.  executor,  as  aforesaid* 
ought  not  to  have  execution  against  him  for  the  damaged 
aforesaid,  according,  <fec. 

And  the  said  A.  itf  since  dead,  as  we  have  received  The  like  for 
information  from  E.  administrator  of  All  and  singular  the  »adn"™t»- 

Soods  and  chattels,  right  and  credits,  of  the  said    C.  D. 
eceasedj.and  We  being  willing,  &c.  (as  in  the  last.) 

How  to  proceed  to  Judgments 

When  the  sheriff  has  returned  upon  the  first  sci.fa.)  Ho^  *?  P*0* 
scire  feci%  or  a  nihil  upon  the  first*  and  also  nihil  on  the  sheriff '/Je* 
alias;  on  the  return  day  of  the  alias,  or  first  sci.  fa.  (if  turn. 
only  one  is  sued  out,  and  a  sci  feci  returned  on  it),  give 
a,  rule  at  the  clerk  of  the  rules,  which  is  wrote  on  a  plain 
piece  of  paper  thus  "A.  B.  against  C.  D.  rule  on  sci.fa" 
pay  3s.  which  expires  in  four  days  exclusive  of  the  day 
it  is  given ;  and  if  the  defendant  does  not  appear,  exe- 
cution may  then  be  taken  out  after  the  entry  macle  of  the 

Nn 


646  9CIHS   FACIA*  ""O  REVIVE. 

tci.fa.  on  the  roll,  with  the  clerk  of  the  judgments.  (<0 
The  rule  ou  the  sci.  fa.  is  like  a  rule  for  judgment  on 
pogtea  or  inquiry,  four  full  court  days.  Wathen  and  Mo- 
ther v.  Beaumont,  1 1  East,  SHI.  Sunday  or  a  dies  nm  * 
no  day  in  such  rule 

How  to  enter  Get  alias  set. fa.  from  the  sheriff's  office  returned,  then 
judgment  by  eaier  on  the  roll  as  far  as  the  sum  recovered,  take  same 
*^^  to  the  clerk  of  the  judgments,  and  he  marks  the  roll  and 

the  two  sci.fa.'s,  pay  2s.  for  the  entry,  which  entry  is  as 

follows  : 


*       Middlesex  %  \       Our  lord  the  king  hath  sent  to  hi* 

twSJt    *°  wit  »  *|ieriff  °f  MiMiesea;9  his  writ  dosed » 

these  words,  to  wit,  George  the  third,  (to  the  eniqfthefad 
sci.  fa.  Law  and  Markham,  then  on  a  new  line)  At  which 
day  before  our  lord  the  king,  at  Westminster,  comes  the 
said  A.  in  his  own  proper  person,  and  the  sheriff,  to  wit, 

and  esquire, 

sheriff  of  the  said  county,  returned  to  us,  that  the  said 
C.  had  not  any  thing  in  his  bailiwick,  where  or  by  which 
he  could  give  him  notice,  as  by  the  said  writ  he  was  com* 
manded,  or  was  the  said  C.  found  in  the  same;  therefor* 
as  before  it  was  commanded  to  the  said  sheriff,  that  by 
honest  and  lawful  men  of  his  bailiwick,  he  make  knows 
(a)  the  return  to  the  said  C.  that  he  be  before  us  at  Westminster,  on  (a) 
day  of  the  aext  after  to  shew  in  form  afore* 

ahas'  said,  if,  <fcc.  and  further,  Ac.  the  same  day  is  given  to  the 

said  A.  there,  &c  at  which  day  before  our  said  lord  the 
king  at  Westminster,  comes  the  said  A.  in  bis  proper  per- 
son, and  the  sheriff  as  before  returned  that  the  said  C 
had  not  any  thing  in  his  bailiwick,  where,  or  by  which 
be  could  give  him  notice,  as  by  the  said  writhe  was  com- 
manded, or  was  the  saidC.  found  in  the  same ;  and  the 
said  C.  although  solemnly  called,  comes  not,  but  makes 
de&Stf11  default  Therefore  it  is  considered,  that  the  said  A.  have 
his  execution  against  the  said  C.  for  the  debt  and  dama- 
ges aforesaid,  according  to  the  force,  form,  and  effect  of 
the  said  recovery,  by  the  default  of  the  said  C.  Ac. 

fLwdftftr-       "  ^ere  ^e  a  scire  facias  of  one  term,  and  the  second 

ent  toons.  "   *ct-  fa*  returnable  the  next  term ;  enter  the  first  on  ft* 

roll  of  the  term  it  is  returnable,  with  an  award  of  the 


(a)  The  court  have  determined,  that  the  set.  fa.  must 
be  searched  for  on  the  file  of  writs,  kept  at  the  sheriff* 
office,  and  not  his  book,  if  you  complain  of  irregularity- 
Hayward  v.  Reynard,  3  f!ast,  570. 


second  as  far  as  the  return  day ;  then  docket  ft,  otberw  W 
you  will  have  *  #a?<  ferwriftttfft  to  pay* 

London  (ss)  Our  lord  the  king  hath  sent  to  his  sheriffs  2?  355 
of  London  his  writ,  closed  in  these  words,  to  wit,  George  London, 
the  third,  Ac.  (to  the  end  o/  the  scire  fyciqa,  Law  and 
jtwkham;  then  on  a  new  lint) 

At  which  day,  before  our  lord  the  king  at  Weetimin* 
«fer,  comes  ike  said  A.  i»  his  owp  proper  person,  and 
the  sheriffs,  to  wit,  and 

.  sheriffs  of  the  said  city,  returned  to  us,  that 
they  bad  made  known  to  the  said  C.  that  he  be  before 
the  fcipg  op  the  day  and  at  the  place  in  the  said  writ  men- 
tjoped,  as  by  the  said  writ  they  were  commanded.  The 
$ame  day  is  given  to  the  said  A.  there,  &c.  And  the 
said  C.  although  solemnly  called,  comes  not,  but  makes 
default  Therefore  it  is  considered,  that  the  said  A.  Judgment 
have  his  execution  against  the  said  C.  for  the  debt  and 
damage*  aforesaid,  according  to  the  force,  form,  and 
effect  of  the  paid  recovery,  by  the  default  of  the  said 
C.$c. 

Of  tkt  4ppwranw  and  Declaration. 

1/  the  defendant  appears  to  the  scire  facias,  and  the  AppeawHj*. 
suit  be  by  bill,  he  does  it  by  a  note  in  writing  delivered 
to  plaintiff's  attorney,  before  the  end  of  the  four  days, 
after  the  rule  on  the  sci.  fa.  is  given,  thus ;  "  A-  B. 
against  C.  p.  /  appear  for  the  defendant  upon  the 
Wit  of  ike  scire  facia*  issued  in  this  cause, 

"  J  C,  attorney."  (a) 

A    memorandum  or  warrant,  on  a  $s.  stamp,  is  ne- 
cessary. 

If  the  attorney  does  appear  to  the  set.  /a.  then  declare  If.sppeamc* 
against  him  ip  this  form : 

...  term,  67th  George  the  third. 

Middlesex  (**)    Our  lord  the  king  sent  to  bis  sheriff  Declaration 
at  Middlesex,  his  writ  closed  in  these  words,  to  wit,  ™  a™jJ£l 
George  the  third,  (to  the  end  of  the  entry  on  the  roll,  ^  jadJS 
as  far  as  the  return  of  the  sheriff  to  the  second  set.  fa.       *^*^ 
if  there  are  two,  then  say,)  at  which  day  before  our 
said  lord  the  king,  at  Westminster,  came*  the  said  €• 


■^■» 


(«)  Ail  issues  and,  demurrer  books  .on  sci.  fa.  are  t* 
be  ssftde  up  by  the  attornies.  R.  T.  12  W.  3,  N.  a. 
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How  to  en- 
title declara- 
tion. 

How  to  en- 
gross same. 


Scire  facias 

maybe 

ameooecL 


Where  ^ro- 

Ste  ought  to 
taken  after 
final  judgment 
and  before  re- 


vivor. 


How  far  it  is 
a  continuation 
of  the  former 
action. 


ScL  fib  by 
baron  and 
feme  on  a 
judgment  re- 
covered by 
feme  whilst 
sole,  if  after 

Judgment 
against  a  feme 
sole,  who  af- 
ter married; 
before  execu^ 


by  J.  B.  hit  attorney,  and  hereupon  the  said  A.  prays 
that  execution  may  be  adjudged  to  him  against  the  said 
C.  of  the  debt  and  damages  aforesaid,  according  to  the 
force,  form  and  effect  of  the  said  recovery,  die. 

A  declaration  on  a  set.  fa.  returnable  the  last  return 
of  a  term,  may  be  entitled  of  tbe  same  term  generally. 
Vide 3  Wils.  154.   Ward*.  Gansell. 

To  be  engrossed  on  a  four-penny  stampt  paper,  charge 
8d.  per  sheet  drawing,  and  4d.  for  the  copy,  beside 
stamps ;  and  all  Ihe  proceedings  are  to  be  delivered  to  the 
attornies  by  bill  as  well  as  original,  and  the  plaintiffs 
attorney  makes  up  the  issue.  A  rule  to  plead  is  tir  be 
given,  and  plea  demanded,  and  all  proceedings  are  the 
same  as  in  other  cases.  If  there  be  an  issue,  you  begin 
with  the  declaration  only,  there  being  no  memorandum 
in  this  case. 

If  the  set.  fa.  is  bad,  it  was  formerly  considered, 
that  it  could  not  be  amended,  but  defendant  might 
move  to  quash  it.  Sir.  401,  Hillier  v.  Frost.  But  in 
9  East,  316.  the  court  gave  leave  to  amend  the  two 
writs  of  sci.  fa.  and  the  declaration  thereon,  confor- 
mably to  tbe  judgment  roll.  Braswell  v.  Jeco,  see 
2  Bos.  and  P.  275. 

If  final  judgment  be  obtained  against  B.  by  A.  who 
afterwards  dies,  his  executor  must  take  probate  of  his 
will,  so  as  to  recover  his  money,  at  Doctor's  Commons, 
for  the  money  is  assets  at  Westminster,  and  the  executor 
cannot  maintain  the  sci.fa.  without  such  probate.  6  AW 
134.  So  if  administration  is  granted.  7  Mod.  15, 
Carlisle  v.  Greenwood. 

A  scire  facias  to  revive  a  former  judgment,  is  so  br 
a  continuation  of  the  same  action,  that  if  the  plaintiff* 
testator  bad'  agreed  not  to  bring  a  writ  of  error,  in  that 
former  action,  such  agreement  shall  bind  his  executor* 
upon  the  scire  facias  being  brought  against  them. 
1  Term  Rep.  388.     Wright  v.  Nutt. 

Baron  and  feme  brought  a  sci.  fa.  upon  a  judgment 
recovered  by  the  feme,  dum  sola.  After  execution 
awarded,  the  feme  dies :  it  was  held,  it  survived  to  the 
husband.     3  Mod.  186.     Salk.  116. 

execution  awarded,  she  die,  it  survives  to  tbe  husband. 

~  Judgment  was  recovered  against  a  feme  sole,  who 
afterwards  married  ;  a  set.  fa.  was  sued  out  against  the 
husband  and  wife,  and  judgment  against  them ;  before 
execution  executed,  tbe  wife  died,  and  after  her  dettk, 
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ft  new  sci.  fa.  was  issued  against  the  husband,  and  he  tion,  wife 
was  held  chargeable ;    but  he  was  not  liable  upon  the  died*  the  hus- 
S«t  judgment.  .Soli.  117.  ^^ 

Judgment  in  ejectment,  and  after  a  year  and  a  dajr,  jn  ejectment 
there  was  a  ha.  fac.  poss.  without  bringing  a  set.  /a.  execution  - 
and  adjudged  that  a  sci.  feu  ought  to  be  brought  as  weli  cannot  be 
against   the    tertenants,    as     against    the     defendants.  ***&  out  after 
Withers  v.,  Harris,  3  Salk.  81 9.  pi.  I.  J£  *«£* 

sci.  fa. 

Proceedings  by  Original,  on  Sci.  fa. 

If  the  proceedings  be  by  original,  it  is  to  be  made  out  If  sd  fa.be 
by  the  filacer  of  this  court,  as  appears  by  the  list  of  fees  by  original, 
in  1722  and  1736,  delivered  into  the  bouse  of  commons; 
or  for  expedition  it  may  be  made  out  by  the  attorney 
for  the  plaintiff;  pay  signing  3s.  4d.  sealing  7d.  The 
late,  master  doubted  this,  and  informed  me  that  it  was 
signed  by  the  chief  clerk,  but  upon  looking  into  the  list 
of  fees,  I  see  no  claim  of  the  chief  clerk  for  the  signing 
the  sci.  fa.  by  original.  The  alias  is  also  signed  by  the 
filazer ;  pay  him  3s.  4d.  signing,  and  sealing  7d.  They 
are  to  be  left  at  the  sheriff's  office  for  a  return,  in  the  * 

same  manner  as  by  bilL 

George  the  third,  Ac.  to  the  sheriffs  of  London,  greet-  Sci.  fa,  by 
lag:  Whereas  A.  B.  lately  in  our  court  before  us  at  West-  original 
minster,  by  our  writ,  and  by  the  judgment  of  the  same 
court,    recovered,  Ac.  (as  in  one  by  bill,    to  the  word 
behalf,)  and  have  there  the  names  of  those  by  whom,  Ac. 
Witness,  Ac. 

The  return  must  be  a  general  one,  as,  on  the  morrow  As  to  the  re- 
of  All  Souls  wheresoever  we  shall  then  be  in  England.  turn' 
And  there  must  be -fifteen  days   between  the  teste  and  Teste- 
return  of  each  writ.     A  rule  may  be  given  on  the  return  Rule. 
day  of  the  second  set.  fa.  if  it  be  not  on  a  Sunday,  with 
the  clerk  of  the  rules;    when  expired,  sigu  judgment; 
but  then    it  cannot  be  signed  until   four  days  after  the 
quarto  die  post  of  the  return  of  the  second  sci,  fp,  if 
there  be  two ;    if  not,  four  days  after  the  quarto  die  post 
of  the  first  if  returned  scire  feci. 

A  scire  facias  was  tested,  making  both  the  teste  and  As.to  teste 
return  inclusive  of  the  fifteen  days,  and  held  well.  Salk.  and  return 
,699.     *  Jones,  228.  two. 
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If  Plaintiff  &r  Defendant  die  after  Interlocutory,  <ud 
before  Final  Judgment,  how  to  proceed. 

At  common  law,  the  death  of  either  party  abated  the 
tait ;  but  now  it  is  otherwise  by  the  statute  8  A  9  W.  8, 
c.  11,  *.  6,  which  enacts,  that  if  any  plaintiff  die  after 
interlocutory,  aud  before  final  judgment,  the  action  shall 
not  abate,  if  it  might  originally  be  prosecuted  by  the  ex- 
ecutors, &c.  of  such  plaintiff;  ana  if  the  defendant  die 
after  interlocutory,  and  before  final  judgment,  the  action 
shall  not  abate,  if  it  night  originally  be  prosecuted 
against  the  executors,  &c.  of  such  defendant;  and  the 
plaintiff,  or  if  he  be  dead  after  such  interlocutory  judg- 
ment, his  executors,  Ac.  may  have  a  scire  facia* 
against  the  defendant  if  living,  after  such  judgment;  or 
if  he  died  after,  then  against  his  executors,  Ac.  to 
shew  cause  why  the  damages  in  such  action  should  not 
be  assessed  and  recovered.(a) 

In  a  joint  ac-  Where  plaintiff  brought  an  action  against  titoo  deten- 
tion cannot  dan  Is,  and  proceeded  to  outlawry  against  one,  and  went 
havescLfe.  on  with  the  action  against  the  other  who  died,  after 
^JjJJL^.      interlocutory  judgment :  held,  he  could  haveasci./a. 

against  his  administrator ;  for  notwithstanding  the  out- 
lawry,  the  action  remains  joint,  and  therefore  sur- 
vived against  the  other  defendant.  Fori  and  other** 
assignees,  $c.  against  Catherine  Oliver,  eu&ministro* 
trix,  $c.  1  Afaule  and  Sdw.  242. 

How  to  pro-  If  the  plaintiff  dies  after  interlocutory  judgment 
ceed  if  plain*  signed,  and  before  inquiry,  make  out  tbe  following  let 
tiff  dies.         fa%  and  if  not  returned  scire  feci,  make  out  an  aHa^ 

and  proceed  to  judgment  in  the  same  manner  as  before 

stated. 

Sd  fa.  by  an  George  the  third,  Ac.  To  the  sheriffs  of  Land*, 
executor  af-  greeting :  Whereas  S.  J.  lately  m  our  court  before  us,  at 
ter  an  mterlo-  Westminster,  by  bill  without  our  writ,  impleaded  J.  H. 
mOTi*a™&e-  being  in  the  custody  of  the  marshal  of  our  Marshals* 
fore  inquiry  before  us :  for  that  whereas,  (here  recite  the  whole  de- 
executed,  claration)  to  the  said  S.  J.  his  damage  of  501.  as  be  said, 
and  thereupon  he  brought  suit*  Ac.  and  such  were  the 


(a)  This  statute  does  .not  extend  to  cases  where  the 
party  dies  before  interlocutory  judgment;  though  after 
rule  to  plead  expired.    1  Wus,  315.    Wallop  v.  Irwin. 
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proceedings  in  our  said  court  before  us  at  Westminster, 
that  afterwards,   to  wit,   in  Hilary  term    last  part,  it  To  be  signed 
wat  considered  by  our  said  court  before  us,  that  the  said  and  sealed 
S.  omght  to  recover  his  damages,  by    occasion  of  the  pjJ^JJJ' 
premises ;  but  because  it  was  unknown  to  our  said  court  chambre. 
before  us,  what  damages  the  said  S.  hath  sustained   by 
means  of  the  premises  aforesaid,  we  commanded  yon,  ' 

that  by  the  oaths  of  tweWe  good  and  lawful  men  of 
your  bailiwick,   you  should  diligently  inquire  what  da* 
mages  the  said  &.  had  sustained,  as  well  by  occasion  of 
the  premises,  as  for  bis  costs  and  charges  by  him  laid  out 
about  his  suit  in  that  behalf ;  and  that  you  should  send  the 
inquisition,  which   you  should  thereupon  take,  to  us  at 
Westminster,  at  a  certain  day  now  past,  under  your  seal, 
and  the  seals  of  those  by  whose  oath  you  should  take  that 
inquisition,  together  with  our  writ  to  you  for  that  purpose 
directed,  as  by  the  record  and  proceeding!  thereof,  re* 
maining  in  our  said  court  before  us  at  Westminster  afore- 
said, more  fully  and^at  large  appear ;  yet  inquisition  of  the 
said  damages  still  remains  to  be  made ;    and  the  said  S. 
afterinterlocutory  judgment  had  been  given  in  form  afore- 
said, and  before  the  return  of  our  said  writ  of  inquiry  by 
us  to  you  sent  as  aforesaid,  for  the  purpose  aforesaid, 
died,  (a)  having  first  duly  made  his  last  will  and  tes- 
tament in   writing,  and    appointed  J.   B.  sole  executor        ' 
thereof,  upon  whose  death  the  said  J.  B.  duly  proved  the 
said  will,  in  the  prerogative  court  of  the  Archbishop  of 
Canterbury,  in   due  form  of  law,  and  took  upon  him- 
self the  burthen  of  the  execution  thereof,  as  by  the  said 
J.  B.  we  are  given  to  understand  and  be  informed,  where- 
fore the  said  J.  B.  executor  as  aforesaid,  hath  humbly  be- 
sought us  to  provide  him  a  proper  remedy  in  this  behalf ; 
and  we  being  willing  that  what  is  just  in  this  behalf 
should  be  done,  command  you  that,  by  good  and  lawful 
men  of  your  bailiwick,  you  make  known  to  the  said  J.  H. 
that  he  be  before  us  at  Westminster,  on  next  after 

to  shew  if  any  thing  be  has  or  knows  to  say  for  him- 


^"T" 


(a)  Intestate,  and  administration  of  all  and  singular 
the   goods,  chattels,  rights,  and  credits,  which  were  of 

the  said  8.  at  the  time  of  bis  death,  wea  by  ,  by 

Divine  Providence  Archbishop  of  Canterbury,  primate 
of  all  England,  and  metropolitan,  committed  and 
granted  to  J.  B.  to  wit,  at  aforesaid,  as  by 

the  said  J.  B.  we  are  given  to  understand,  &e.  3  Wil#. 
2*5. 
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self,  why  the  damages  in  the  said  action  ought  not  to  b* 
assessed  and  recovered  by  the  said  J.  B.  executor  as  afore- 
said, according  to  the  form  of  the  statute  in  such  caie 
made  and  provided,  if  it  shall  seem  expedient  for  him  so 
to  do ;  and  further,  to  do  and  receive  what  our  said  court, 
before  us,  shall  then  and  there  consider  of  him  in  this 
behalf;  and  have  you  there  then  the  names  of  them  by 
whom  you  shall  so  make  ^nown  to  him  and  this  writ 
Witness,  &cr 

Law  and  Markham, 

Of  Defendants  Appearance. 

The  defendant  appears  by  delivering  a  note  in  writing 
to  plaintiff's  attorney,  and  the  proceedings  are  not  in 
this  case  to  be  filed  with  the  clerk  of  the  papers,  but 
delivered  to  the  attorney  on  each  side. 

Declaration.        London.  (*«)  Our  lord  the  king  sent  to  his  sheriffs  of 
London  his  writ,  closed  in  these  words,  to  wit,  (here  set 
forth  the  two  scufa.'s  as  far  as  the  return  of  the  second,  «r- 
actly  as  on  the  roll),  then  say  :  And  the  said  J.  being  so- 
lemnly called,  comes  by  J.  TT  his  attorney,  and  thereupon 
the  said  J.  B.  executor  as  aforesaid,  prays  that  the  dama- 
ges in  the  said  action  may  be  assessed,  and  be  recovered 
by  him  the  said  J.  according  to  the  form  of  the  statute  in 
Carth.  (59.        that   case  made  and  provided ;  and  the  said    J.    brings 
6  Mod.  I34r.     jnto  court  here  the  letters  testamentary  of  the  said  S.  J. 

whereby  it  fully  appears  to  the  courthere,  that  the  said 
J.  B.  is  executor  of  the  last  will  and  testament  of  the  said 
S.  and  hath  the  administration  thereof,  Ac. 

If  no  appear-      If  the  defendant  does  not  plead  after  tjie  rule  is  expi* 
ance,  how  to    Te$9  then  sign  judgment  as  in  common  cases  on  a  10* 
nwnt-U  *"       stamp,  and  give  notice  of  executing  the    writ  of  in- 
quiry, and  proceed  to  final  judgment  a,s  in  other  cases 
Vide  the  form  of  the  writ  in  Lilly's  Entries  609. 

How  to  make  After  final  judgment  is  obtained  on  the  inquiry,  enter 
ter  finaP  dc-  ^e  saine  on  the  «ctre/acta«  roll;  therefore  supposing  it  to 
Jnait#    JUC*"  be  carried  in,  take  the  inquisition  to  Westminster  for  that 

purpose,  pay  2s.  6d.  The  award  of  the  inquiry,  inquisition, 
and  final  judgment  is  to  be  added,  by  Mr.  Edge. 

Scire  facias  George  the  third,  Ac.     To  the  sheriff  of  Middlesex, 

against  an  ad-  greeting  :  Whereas  A.  B.  lately  in  our  court  before  osat 
SrcSndi  Westminster,  by  bill  without  our  writ,  impleaded  C.  D. 
dying  after  in-  being  in  the  custody  of  the  marshal  of  our  Marshals* 
teriocutory  before  us:  For  that  whereas  (here  go  to  the  end  of 
judgment,  and  the  declaration)  to  the  damage  of  the  said  A.  B.  of  SQL  * 

before  inquiry. 
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he  said,  and  thereupon  he  brought  suit,  Ac.  and  *nch 
proceedings  were  thereupon  had  in  our  said  court  before 
us  at  Westminster,  that  afterwards,  to  wit,  in  Hilary  term 
last  past,  it  was  considered  by  our  said  court  before  us 
that  the  said  A.  B.  ought  to  recover  his  damages  by  occa* 
sion  of  the  premises;  but  because  it  was  unknown  to  our 
said  court  before  us,  what  damages  the  said  A.  B.  had 
sustained  by  occasion  of  the  premises  aforesaid ;  we 
therefore  commanded  vou,  that  by  the  oaths  of  twelve 
good  and  lawful  men  of  your  bailiwick,  you  should  dili- 
gently inquire  what  damages  the  said  A.  6.  had  sustained 
as  well  by  occasion  of  the  said  premises,  as  for  his  costs 
and  charges  by  him  about  his  suit  in  that  behalf  expended, 
and  that  you  should  send  the  inquisition  which  you  should 
abereupon  take  to  us  at  Westminster  on  next  after 

under  your  seal,  and  the  seals  of  those  by  whose 
oath  you  should  take  the  said  inquisition,  together  with 
that  writ.  The  same  day  was  given  to  the  said  A.  B.  dfcc. 
ashy  the  record  and  proceedings  thereof,  remaining  in  our 
court  before  us  at  Westminster,  manifestly  appear :  and 
the  said  C.  1).  after  interlocutory  judgment  had  been 
given  in  form  aforesaid,  and  before  any  inquisition  taken  on 
our  said  writ  of  inquiry  by  us  to  you  sent,  for  the  purpose 
aforesaid,  died  intestate,  and  administration  of  all  and 
singular  the  goods,  chattels  and  credits  of  the  said  C.  D. 
bath  been  granted  to  M.  D.  the  widow  and  relict  of  the 
said  C.  JO.  as  we  have  been  given -to  understand  and  be  in- 
formed ;  wherefore  the  said  A.  B.  hath  humbly  besought 
us  to  provide  him  a  proper  remedy  in  this  behalf;  and 
we  being  willing  that  what  is  just  in  this  behalf  should  be 
done,  command  you  that  by  good  and  lawful  men  of  your 
bailiwick,  you  makeknown  to  the  said  M.  D.  administra- 
trix as  aforesaid,  that  she  be  before  us  at  Westminster,  on 
next  after  to  shew  if  any  thing  she  has 

or  knows,  to  say  for  herself,  why  the  said  damages  in  the 
said  action  should  not  be  assessed,  and  by  the  said  A.  B. 
recovered,  according  to  the  form  and  effect  of  the  sta- 
tute in  such  case  made  and  provided,  if  it  shall  seem  ex- 
pedient for  him  so  to  do,  and  further  to  do  and  receive 
what  our  said  court,  before  us  shall  then  and  there  con- 
sider, Ac.  (as  in  the  other.)     Vide  SaUc*  315. 
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The  bail  stipulate  by  their  recognisance  in  this  triple 
tentative,  that  the  defendant  shall  if  condemned  in  the 


664  PROCEEDINGS  AGAIXfiT  BAIL. 


/ 


action,  satutfy  the  plaintiff  hi*  debt  and  costs;  or,  that 
he  shall  surrender  himself  a  prisoner;  or,  that  Jfcf 
will  pay  it  far  him:  (a)  and  when  judgment  is  ob- 
tained, they  stand  liable  to  perform  this  contract,  and 
may  be  compelled  so  to  do ;  but  before  any  immediate 
proceeding  can  be  had  against  them,  *  capias  ad  sati* 
faciendum  must  Be  sued  out  against  the  defendant, 
into  the  county  where  the  original  action  is  laid,  and  left 
tot  a  return  of  non  est  inventus  by  the  sheriff  of  that 
county  in  his  office,  four  days  exclusive  of  the  retnra 
day ;  the  bail  not  being  bound  to  render  the  principal, 
until  they  know  what  execution  the  plaintiff  chine*  to 
take.  3  Burr.  1360.  Salk.  669.  (6)  No  execution  bat 
a  ea.  sa.  has  effect  to  fix  the  bail,  all  others  aiming  at 
satisfaction  by  a  seizure  of  the  defendant's  property, 
whereas  this  writ  amounts  to  a  demand  on  him  to  sur- 
render himself  a  prisoner,  which  if  not  done  by  the  re- 
turn thereof,  the  bail  (who  may,  on  their  own  authority, 
take  the  defendant  into  custody,  and  by  surrendering 
him,  discharge  themselves)  having,  it  is  presumed,  made 
their  election  to  perform  the  condition  of  their  ncog* 
nisaneo*  the  recognisance  being  thus  forfeited,  the  plah> 
tiff  may  either  bring  his  action  of  debt  thereon,  or  pro- 
ceed by  setts  facias  against  the  bail,  commanding 
them  to  shew  cause  why  the  plaintiff  should  not  haw 
execution  against  them  for  his  debt  and  damages. 

Can  only  be  The  set.  fa.  can  only  be  brought  in  Middlesex, 
hjw^t  in  because  it  is  always  entered  generally  as  taken  in  court, 
Middlesex.  though  taken  actually  by  a  judge  at  his  chambers;  and 
it  is  no  record  till  entered.  See  the  case  Coxeter  v.  Bvrk, 
6  East,  461.  Whether  the  principal  action  were  cod* 
menced  by  original,  or  by  bill,  and  although  the  venue 
be  laid  in  London.  1  Salt.  664,  Shuttle  v.  Wood.  1  Burr. 
409.  Bond  ?.  Jaac. 

But  before  a  sci.  fa.  is  sued  out,  or  action   con- 
£°*  to  1*°-    inenced,  it  is  necessary  to  make  an  entry  of  the  recog- 
nizance with  the  clerk  of  the  judgments ;  and  the  roll 
ought  to  be  docketed,   and  carried  in;    the  form  of 
which  see  afterwards. 


A        -  - 
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(a)  By  bill,  they  undertake  to  satisfy  the  debt  and 
costs,  or  surrender.  By  original,  the  recognisance  is 
taken  in  a  penalty,  being  double  the  sum  sworn  to. 

(6)  Bat  if  the  principal  be  in  custody  he  will  not  bt 
justified  in  such  a  return.    1  N.  R.  856. 
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It  irafe  held  in  E.  T.  3fl  G<eo.  8,  that  the  bail  were  not  WJ |»*  ** 
discharged  by  the  principal's  giving  a  cognovit;    fend  ^Stby* 
court  refused  to  grant  a  rule  to  enter  an  eaonerttur  on  defendant, 
the  bail-piece.      Hodgson  v.    Nugent,   6  (Term    Jtep.    • 
277.  (a) 

A  return  of  non  est  inventus  procured  by  the  plain* 
US  against  the  principal,  in  order  to  found  proceedings 
against  the  bail  is  irregular,  if  the  .principal  were  at  the 
same  time  in  custody  of  the  sheriff  who  made  the  return, 
though  'at  the  suit  of  another  person,  tod  the  subsequent 
proceedings  will  be  feet  aside.  Butks  v.  Maine  And 
tmotterj  bail  ofRenton,  16  East,  2. 


Sow  to  proceed  by  Action. 

The  only  difference  ia  the  commencement  of  this  action  By  «*ti<mi 
from  that  of  all  others  by  bill  is*  that  the  following  ac 
etiem  must  be  inserted  in  the  body  of  the  latitat  or  other 
process  issued  on  this  occasion,  notwithstanding  the  de- 
fendants are  not  arrested  thereon,  but  only  served  with 
copies*  vis.  in  pursuance  of  R.  E.  15  Geo.  2,  after  the 
words  in  a  plea  of  trespass,  there  shall  be  inserted  the 
following  clause,  "  and  also  to  the  bill  of  the  said  A,  Aetffcm. 
against  the  said  B»  in  a  plea  of  debt  upon  recogni- 
zance*  according  to  the  custom  of  our  court,  before 
"  us  to  be  exhibited."  Otherwise  the  defendant,  or  his 
attorney,  shall  not  be  bound  to  accept  a  declaration  in 
debt  upon  such  recognizance. 

If  thin  elaufte  Was  not  inserted,  it  would  be  a  surprise  If  not  inserted. 
tm  the  bail,  wh6,  not  knowing  the  cause  of  action,  may 
let  slip  the  time  allowed  them  to  surrender  the  defendant, 
tod  thereby  discbarge  themselves.    The  bail  cannot  be 
attested,  tetthe  amount  of  the  debt  be  what  it  may .(6) 

The  rest  of  the  proceedings  are  the  tome  fes  in  other  Venue. 
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Xa)  But  if  pontiff  lays  by  tot  (a  length  *f  time,  and 
does  not  proceed  tgainst  the  bail)  tire  eourt  will  interfere 

(b)  The  writ  may  be  sued  out  oft  the  return  <J*y  of  thte 
ca.  sa.  Shivers  v.  Brooks,  8  Tbrm  Rep.  628.  Ld.  Ray. 
1567.  2  Sir.  8,  6.  and  the  action  may  be  against  all,  or 
several  actions  against  each. 
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cases,  only  that  the  venue  is  to  be  laid  in  Middlmx, 
Salk.  564,  600,  659.  Suing  the  bail  below  pending  error 
in  parliament,  is  a  contempt  and  breach  of  privilege. 
1  P.  Wit.  685. 

tu^Vc^sT      A  ca#  *a'  by  oriSinal  must  hav«  fi^en  days  between 

the  teste  and  return  to  charge  bail.     Stat.  18  Car.  I 
.   c.  2.     If  by  bill,  eight  days  are  sufficient.    Salk.  Mi 
602.     Ld.  Ray.  1177. 

If  plaintiff  If  the  plaintiff  sue  the  bail  by  action  and  take  them  in 

take  the  bail  execution,[he  cannot  afterwards  take  the  principal,  though 

in  execution,  one  of  the  bail  become  bankrupt,  and  be  discharged,  and 

he  cannot  a£  the  other  also  be  discharged  on  payment  of  5s.  in  the 

ttenrindnaL6  Poun^>  an(*  tipon  an  understanding  that  the  plaintiff  was 
^*    at  liberty   to   proceed  against  the  principal.     Allen  v- 
Snow,  1  Maule  and  Selw.  841. 

The  bail  must      The  bail  not  being  able  to  surrender  before  the  return 

of  ^e  acti*8  °^  ^e  ca#  3a'  *e  Pla*nt>ff>  before  the  expiration  of  the 
on  the  recog-  eight  days,  within  which  bail  are  allowed  to  surrender, 
nizance,  as  proceeded,  and  delivered  a  declaration  conditionally-,  the 
well  as  debt  bail  offered  to  pay  the  original  debt  and  costs,  but  not  the 
M(i J**18  **•  costs  against  them  of  this  action.  Motion,  why  theft* 
ihouflhtkeT  cee^nS8  should  Hot  be  staid  on  payment  of  the  damage* 
tender  the  and  costs  in  the  original  action.  BuUer9  J . — The  bail 
original  debt  ought  to  surrender  their  principal  upon  the  return  of  the 
and  costs  be-  Ca.  sa.;  if  they  do  not,  a  cause  of  action  accrues  against 
da*  C]§£b  *em,  an(*  therefore  the  costs  of  the  declaration  delivered 
thlyhadto  *a  ^e  action  against  the  bail,  ought  to  have  been  tendered, 
render.  before  they  had  any  ground  for  applying  to  this  court  to 

stay  the  proceedings.  The  allowing  of  the  eight  daji 
after  the  return  of  the  ca.  sa.  for  the  bail  to  surrender,  is 
merely  an  indulgence  given  to  them  by  the  practice  of  the 
court ;  for  they  are  liable,  though  the  principal  die  after 
the  return  of  the  ca.  sa.  Per  Cur.  Upon  payment  of 
the  costs  in  the  former  action,  and  the  costs  in  the  action 
against  the  bail,  let  the  proceedings  be  staid.  Perrigtd 
v.  MeUish,  5  Term  Rep.  363.  15  East.  254.  S.  P. 

If  latitat  be  Although  a  latitat  be  sued  out  against  bail  on  the  re- 
sued  out  and  cognizance,  if  the  defendant  renders  within  the  eight  days, 
beul  surrender  and  give  notiCe,  and  gets  bail  exonerated,  if  the  plaintil 
jn  due  time.     ^^^   proceed,  such  proceedings  will  be  set  aside  as 

irregular.  For  he  does  it  at  his  peril,  the  rule,  Tm 
1  4nne,  having  declared,  that  on  such  conditions,  all  to* 
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fter  proceeding  shall  cease.    Byrne  v#  Aguitar,  3  East, 
306.  (a) 

Bail  having  rendered  their  principal  in  time  according  When  bail  is 
to  the  practice  of  the  Court,  aTe  entitled  to  stay  the  pro-  entitled  to  a 
ceedings  in  an  action  on  their  recognizance  without  costs,  ^^^  W1 
ttough  the  plaintiff  commenced  his  action  before  he  was  a^n  on  their 
served   with   notice   of  the.  render.  Smith  v.  Lewis,  16  recognizance 
East,  168,     14  East,  699.    15  East,  254.     1  Maute  and  without  costs. 
Selw.  742. 

The  court  in  Smith  and  Lewis  said,  that  rule  of  Trtn. 
1  Anne,  having  directed  that  all  proceedings  against  the 
bail  should  cease  upon  notice  of  the  render,  they  were 
entitled  to  have  the  proceedings  stayed  unconditionally* 

Time  of  Render  when  sued  by  Action* 

It  is  ordered,  that  if  any  person  or  persons  being,  ofTime  ofreu- 
hereafter  shall  become  bail  or  man ucap tors  in  this  court  denn^the 
for  any  defendant  in  any  action  whatsoever,  and  shall  be  P1?"01^., 
impleaded  by  action  of  debt  upon  the  recognizauce  in  g^^n^ir* 
such  suit  acknowledged,  such  person  or  persons  shall  have  recognizance. 
liberty  to  render  such  defendant  into  the  custody  of  the 
marshal  of  this  court  by  the  space  of  eight  entire  days  in 
full  term,  next  after  the  return  of  the  writ  of  latitat,  or 
other  process,  sued  out  against  such  bail,  and  upon  notice 
thereof  given  to  the  plaintiff  or  his  attorney  (in  the  suit 
aforesaid,  all  further  proceedings  against  such  bail  or  ' 
manacaptors  upon  the  recognizance  aforesaid,  shall  cease. 
R.  Trin.  1  Anne. 

If  there  be  but  four  days  in  term  after  the  return  of  the  if  four  dajs 
writ  of  latitat,  or  bill  of  Middlesex,  in  an  action  against  in  term. 
the  bail,  the  defendant  shall  have  eight  entire  days  in  the 
next  term  to  render.     The  case  in  1  Ld.  Raym.  721,  was 
before  the  above  rule,  where  it  was  ruled  otherwise.  Vide 
further  on,  title  Render. 

It  is  ordered,  that  where  the  plaintiff  declares  for,  or  Bail  liable  for 
recovers  a  greater  sum  than  is  expressed  in  the  process  on  *?  much  **  in 
which  he  declares,  the  bail  shall  not  be  discharged,  but  £ou  hS?' 

^___ __ ^^  plaintiff  de-  . 

'  clares  for,  or 

recovers  more 
(a)  By  this  rule  if  bail  are  impleaded  in  debt  on  the  than  in  the 
recognisance,  they  shall  have  eight  days  to  render  the  l**cw. 
defendant,  and  on  notice  thereof  all  further  proceedings 
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If  error  al- 
lowed. 


be  liable  far  so  much  as  is  gworn  to,  &&d  indorse^  on  tko 
said  process,  or  for  any  lesser  sum  which  the  plaintiff  in 
such  action  shall  recover.  R.  E.  5  Geo.  2.  6  £o*l,312. 
So  ruled,  though  less  than  the  sum  acknowledged  to  be 
due,  as  writ  where  the  aotion  is  by  original,  as  by  Ml. 
Jacob  v.  Govbes. 

By  this  rule,  no  person  being  bail  in  court,  or  before  a 
judge,  shall,  upon  a  recovery  against  the  defendant,  he 
answerable  for  any  greater  sum  or  sums  than  sworn  to 
or  indorsed  on  the  writ  or  process  on  which  the  defen- 
dant was  arrested  (although  one  part  of  the  condition  of 
the  recognizance  is  to  pay  the  whole  condemnation 
money,  if  the  defendant  does  not:)  and  if  a  greater  som 
be  recovered,  he  shall  not  be  discharged,  but  shall  be 
liable  for  such  sum  or  sums  as  shall  be  sworn  to,  or  in- 
dorsed, or  any  lesser  sum  that  shall  be  recovered  against 
the  defendant  in  such  action  wherein  he  became  bail,  to- 
gether with  costs  of  suit.  N.  on  the  above  role.  Apd 
the  court  in  this  cause,  on  motion,  staid  proceedings  <* 
the  recognizance,  on  payment  of  the  debt  sworn  to,  and 
costs.  Jackson  v.  Hansel,  Doug.  330.  See  1  J&ast,  86,  S. 
P.  contra  C.  P. 

Where  a  writ  of  error  is  allowed  before  the  expiration 
<9#  the  time  given  to  the  bail  to  render  their  principal, 
tbey  may  stay  the  proceedings  against  them,  pending 
the  writ  of  error,  or  undertaking  to  pay  the  damages  i* 
covered,  or  to  surrender  the  defendant  within  four  day* 
of  the  determination  of  the  writ,  if  determined  in  favour 
of  the  original  plaintiff.  11  East,  316.  Sprang  v.  Mo* 
privatt,  sed  vide  I  N.  R.  67  in  C.  P. 


Proceedings 
by  scLfa. 
against  bail 
by  bill. 


How  to  proceed  by  Scire  Facia* 

The  regui&r  mode  of  proceeding  against  the  bail  bf 
set.  fa.  by  bHt  is,  first  get  the  bail-piece  from  the  judge? 
chambers  (if  not  already  taken  away),  and  take  die  same 
to  Messrs.  Provost  and  Chambre,  who  file  it,  pay  tb*> 
4d.  per  term.  But  if  the  bail  be  justified  in  court,  that 
get  the  same  of  the  master's  clerk,  pay  him  Is.  and  fib 
it  with  Provost  and  Chambre  (copy  it  first,)  and  only  pro- 
ceed against  those  that  justified  (if  there  are  more  on 
the  bail-piece,)  as  they  who  did  not  justify  may  get  lea?* 
to  be  exonerated  mmc  pro  tune.  4  Burr.  2107.  Bumpkrtf 
v.  Leite.  Then  e*ter  upon  the  rott,  the  declaration  and 
Fecogajgaoce  of  bail,  with  a  memorandum  of  the  im  At 
declaration  is  of,  which  is  to  be  docketed  and  filed  in  *• 
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treasury  chamber :  in  this  case  you  will  be  obliged  to  pay 
a  post  docket,  therefore  get  a  number  roll  as  of  the  term 
the  declaration  is  of,  at  Mr.  Edge's ;  pay  4s.  8d.  and  make 
a  docket  paper  thus: 

-  Entries  of  A.  B.  gent  one,  ifc.  of  the  term  of  St.  Hilary, 
bl-Gto.  3,  1817. 

Middlesex,  (a)  Entry  of  a  recognizance  of  bail  be* 
tween  J.  A.  plaintiff,  against  C.  D.  and  E.  F.  bail  of 
J.  C.  RoU  860. 

But  if  you  have  already  carried  in  any  rolls  of  that 
terra,  then  the  docket  must  be, "  the  further  entry  qf,  %c" 
Take  the  roll  to  the  clerk  of  the  judgments,  he  will  enter 
the  recognisance,  pay  2s.  and  mark  the  roll,  for  which  pay 
la.  more,  if  for  a  further  entry ;  if  not  3s.  for  the  docket: 
then  take  it  to  the  treasury  at  Westminster,  and  file  it. 

The  carrying  in  the  roll  is  now  dispensed  with,  but  ^\^  £jt 
not  tbe^entry;  and  it  seems  if  it  is  filed  any  time  before  ^  f^  ^ 
replication,  it  will  be  sufficient,  if  the  bail  plead  nul  tiel  replication, 
record ;   nor  is  there  any  occasion  to  file  the  ca.  sa.  till 
replication.    3 Burr.  I860.     Htmtv.Coxe. 

The  principal  died  14th  March,  1 795,  after  the  return  The  fiiing  of 
of  the  ca.  sa.,  but  before  the  return  was  filed,  a  rule  was  the  ea.  sa. 
obtained,  calling  on  plaintiff  to  shew  cause  why  an  e&one-  ^^ 
reiur  should  not  be  entered  on  the  bail-piece,  and  wjiy  the 
filing  of  the  ca.  sa*  returned  by  the  sheriff  should  not  be 
staid.  Ashhurst,  J. — We  have  been  furnished  by  the  offi- 
cers of  the  court  with  the  case  oi  Field  v.  Lahy,  determin- 
ed JB.  24  Geo.  3.   T.  R.  which  was  thus :  Cawper  shew- 
ed oause  against  a  rule  for  staying  the  filing  of  the  ca.  sa. 
obtained  by  Sir  T.  Davenport,  on  a  suggestion  that  the 
principal  was  dead.  Mr.  J.  Buller  read  the  case  of  Hunt 
v.  Catty  and  White  v.  SackwelL    The  court  said  there 
was  bo  pretence  for  the  motion,  and  discharged  the  rule. 
Therefore  as  this  point  has  been  determined  so  lately,  when 
the  former  oases  were  considered,  we  think,  that  that 
case  ought  to  govern  the  present,  and  consequently  that 
this  rule  must  be  discharged.     Rawlinson  v.  Gunston, 
6  Term  Rep.  285.    Field  v.  Lodge,  E.  24  Geo.  3.     . 

As  yet  of  the  term  tfSt.  Hilary,  57  Geo.  3.  1817.  WO- 
nets  Edward  Lord  EUeriboreugh. 

London,  (**)  Be  it  remembered,  that  on  Thursday  next  Entry  of  re- 
after  the  octave  of  St.  Hilary,  in  this  same  term,  before  2^mce 


(a)  The  county  where  the  original  venue  is  laid. 
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our  lord  the  king  at  Westminster  comes  A.  B.  by  J.  K. 
his  attorney,  and  brings  into  the  court  of  oar  said  lord  the 
king,  before  the  king  himself  now  here,  his  certain  bill 
against  C.  D.  being  in  the  custody  .of  the  marshall  of  (he 
Marshalsea  of  our  lord  the  now  king,  before  the  king 
himself,  of  a  plea  of  trespass  on  the  case;  and  there  are 
pledges  for  the  prosecution,  to  wit,  A.  B.  and  C.  D.  which 
said  bill  follows  in  these  worlds,  to  wit,  London,  (*«)  here 
enter  the  declaration,  to  the  words  suit,  <fcc. 

And  the  said  C.  D.  by  J.  K.  his  attorney,  comes  tod 
defends  the  wrong  and  injury,  when,  Ac.  and  tbereupoi 
J.  F.  of,  <fcc.  and  R.  jtf.  of,  <&c.  (the  bail  and  addition 
exactly  as  in  the  bailrpiece)  came  into  the  court  of  oar 
said  lord  the  king,  before  the  king  himself  at  Westminster, 
in  their  own  proper  persons,  and  became  pledges  and  bail 
for  the  said  C.  D.  and  each  of  them  became  pledge  and 
bail  for  the  said  C.  D.  that  if  it  should  happen  that  the 
said  C.  D.  should  be  convicted,  at  the  suit  of  the  said 
A.  B.  in  the  plea  aforesaid,  then  the  said  A.  B.  and  C.  D. 
consented,  and  each  of  them  did  consent,  that  all  sack 
damages  as  should  be  adjudged  to  the  said  A.  B.  in  this 
behalf,  should  be  made  of  their  and  each  of  their  lands  and 
chattels,  and  levied  to  the  use  of  the  said  A.  B.  if  it  should 
happen  that  the  said  C.  D.  should  not  pay  the  said  dama- 
ges, ctt  render  himself  to  the  prison  of  the  marshal  of  the 
Marshalsea  of  the  lord  the  king,  before  the  king  himself 
on  that  occasion. 

As  soon  as  the  entry  of  the  recognizance  is  made  and 
^^kkow  entered,  and  the  ca.  sa.  returned  by  the  sheriff,  prepares 
bUL  °U  y  sci.fa.  against  the  bail  (which  must  be  issued  in  Middle- 
sex, although  the  venue  in  the  original  action  be  laid  is 
London.)  1  Burr.  409.  Bond  v.  Isaac,  SaUt.  564,  600,  fi59. 
6  Mod.  42.  Holt,  618.  And  if  there  are  fifteen  days  be* 
tween  the  teste  of  the  first,  and  return  of  the  secondly 
bill,  it  is  sufficient,  without  regard  to  the  number  of  day* 
between  the  teste  and  return  of  each.  Sir.  1 1S9.  And  it 
one  sci.fa.  only  is  to  be  issued,  four  days  exclusive  are 
sufficient  between  the  teste  and  return,  by  bill.  Bell** 
Jackson,  4  Term  Rep.  663.  Ingross'it  on  a  5s.  stamped 
parchment:  Messrs.  Provost  and  Chambre  sign  it,  pay 
Is.  8d.  seal  7d.  It  may  be  tested  on  the  return  day  of 
the  ca.  sa.  if  by  bill,  if  by  original,  on  the  quarto  die  pod 
of  the  return  day:  leave  it  at  the  sheriff's  office  for  a  re- 
turn of  nihil;  (if  you  mean  not  to  summon  the  bail,)p»J 


One  sci.fa. 
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U.    On  the  return  day,  gue  out  an  alias,  teste  if  on  the  Alias  and 
return  day  of  the  first  set.  fa.  sign  and  seal  it,  and  leave  te9te* 
it  (four  days  exclusive  before  the  return)  at  the  sheriffs 
office,  who  will  return  it. 

The  alias  set.  fa.  had  not  lain  in  the  sheriffs  office  the  How  long  the 
last  four  days  beforfe  the  return ;  it  was  said  on  motion  to  I^b^8!^^ 
set  aside  the  fi.  fa.  issued  against  one  of  the  bail,  that  it  office, m 
had  lain  there  four  days  before  the  return  day,  it  was  re- 
turnable the  6th  of  July,  and  taken  out  of  the  office  the 
4th.     Per  Curiam. — The  rule  is,  that  the  writ  shall  re- 
main there  the  last  four  days:  and  the  reason  is,  that  the 
sheriff  may,  if  possible,  serve  it.  Forty  y .  Hermer,  4  Term 
Rep.  583.    Ruleabs. 

But  if  you  have  only  one  sci.fa.  which  is  to  be  return-  Htxtij  ^^ 
ed  scire  feci,  (a)  get  a  summons  from  the  sheriff,  directed  KL 
to  an  officer,  who  will  summon  the  bail;  and  the  sum- 
mons is  good,  if  left  on  the  day  of  the  return,  before  the 
rising  of  the  court;  but  this  set. fa.  is  to  be  left  in  the  she- 
riffs office  four  days  exclusive  before  the  return.  R.  £. 
5  Geo.  2.  Pay  for  summons  2s,  6d.  officer  for  summon- 
ing each  5s. 

If  the  sheriff  summon  the  bail  after  the  rising  of  the  If  summoned 
court,  on  the  return  day  of  the  act.  fa.  though  he  r*-  afWr  "^ rf 
turn  scire  feci,  court  will  set  aside  the  proceedings.   Pool  00urt 
?.  Willis*  2  Term  Rep.  758. 

To  Webb  v.  Harvey,  2  T.  R.  757.  the  reporter  states,  Same  determi- 
that  the  bail  were  summoned  before  the  rising  of  the  court,  nation,  but  on 
whereas  they  were  summoned  at  three,  or  half  past  three,  tJJJJSJ*  not 
in  the  afternoon  of  the  return  day,  which  was  after  the  ^ted^baiL 
rising  of  the  court;  the  court  ordered  (that  as  the  bail 
had  rendered  in  the  evening  of  that  day  at  a  judge's  cham- 
ber, but  had  not  entered  the  exonerelur,  nor  render  in  the 
marshal's  book)  all  proceedings  should  be  set  aside  upon 
payment  of  costs. 

It  is  sufficient  to  fix  the  bail,  if  they  were  summoned  at  If  summoned 
any  time  before  the  rising  of  the  court,  on  the  return  day.  before  court 
Lord  Kenyan,  I  East,  88.   Clark  v.  Bradshaw.  rises,  good. 


(a)  The  bail  cannot  be  served  with  the  summons  but 
In  Middlesex;  therefore  if  they  live  in  another  county, 
there  must  be  two  sci.fa's,  returned  nihil.  Tie  sci.fa. 
may  be  sued  out  on  the  return  day  of  the  ca.  sa.  if  by 
bill.  8  Term  Rep.  628.  2  Lord  Raym.  1567. 

Oo 
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So  on  the  5th       A  summons  on  5th  Nov.  at  eight  in  the  evening,  on  % 
of  Nov.  late  in  sci.fa.  returnable  the  6th,  held  good.     S.  C.     But  the 
the  evening,     court  will  stay  the  proceedings  against  both  the  bail,  on 
payment  of  the  sum  sworn  to,  and  costs,  although  less  than 
the  damages  recovered,  or  than  the  sum  named  in  the  pro- 
cess.    Ibid. 

Time  enlarged      The  time  was  enlarged  to  surrender  a  bankrupt,  be 
for  defendant    noi  having  passed  his  last  examination.     The  plaintiff 
^X^p"  u„-a -undertook  in  this  case  not  to  proceed  to  fix  the  bail  be- 
der  examina-  f°re  ^e  ^rst  day  of  the  next  term.     Mr.  J.  Lawrence 
tioiL— Qu.       doubted  as  to  the  propriety  of  making  the  rule  moved  for, 
he  being  the  only  judge  in  court.     Maude  v.   Jewell, 
8  East,  146.     The  bankrupt  might  have  been  brought  be- 
fore the  commissioners  by  ha.  corp<  or  they  might  have 
gone  to  the  prison.  The  bail  should  have  been  bound  for 
his  forthcoming  on  the  day,  or  paid  the  debt  and  costs. 

If  defendant'*  It  was  refused,  on  an  affidavit  that  the  defendant  could 
life  in  danger.  not  be  removed  without  endangering  his  Hfe.     Wytm  v. 

Petty,  1  East,  1 02.  Nightingale  v.  Lowry.  So  where  the 
Or  detained  physician  swore  that  it  would  most  probably  kill  defend- 
by  a  foreign  an^  ^  remove  him,  cited  by  the  master.  Or  because  of 
enemy.  ^  UQWarran^ai>|e  arrest,  and  detention  of  the  principal, 

by  a  foreign  enemy.    Grant  v.  Fagan,  4  East,  189. 

Into  what  The  scire  facias  being  an  original  proceeding,  must  be 

county  to  be    brought  against  the  bail  in  Middlesex,  where  the  record 

cue^  is ;  for  recognizances  in  this  court  are  not  obligatory  by 

the  caption,  but  by  being  entered  of  record.  2  Salt.  664* 

600,  659.  7  Mod.   120.    1  Burr.  409.    Bond  v.   Fsaac. 

5  East,  461. 

If  taken  lie-  But  if  bail  be  taken  in  the  country  before  a  commit* 
foreacotnmis-  sioner,  I  think  it  has  been  determined,  that  therca.jfa. 
sioner.  may  jggue  jn  f^e  COunty  where  taken.    See  Lutw.  1287. 

~-Qu. 

ScL  f*.  in  case.  George,  ifc.  To  the  sheriff  of  Middlesex,  greeting; 
Whereas  A.  B.  lately'  in  our  court  before  us  at  Wekr 
minster,  by  bill  without  our  writ,  and  by  the  judg- 
ment of  the  same  court,  recovered  against  C.  D. 
(a)  151.  for  his  damage  which  he  sustained,  as  well  by 


(a)  If  the  action  be  in  debt,  say,  "  as.  well  a  certain 
"  debt  of  1001.  as  also  201.  for  his  damages  which  he 
"  had  sustained  as  well  by  means  of  the  detaining  the  said 
"  debt,  as  for  his  costs  and  charges  by  him  about  his  sait 
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teuton  of  the  not  performing  certain  promises  and  Under- 
takings made  by  the  said  C.  D.  to  the  said  A.  B.  as  for 
his  costs  and  charges  bj  bim  about  his  suit  in  that  be^ 
half  expended,  whereof  the  said  C.  D.  is  convicted,  as 
appears  to  us  of  record  ;  and  although  judgment  thereof 
be  thereupon  given,  jet  execution  of  the  damages  afore* 
said  still  remains  to  be  made  to  him  the  said  A.  B.  and 
whereas  J.    F.    of;    &c.    and  R*    M.    of,  Ac.    lately, 
(that  is  to  say,)  in  Hilary  term,  in  the  57th  year  of  our 
reign,  in  our  said  court  before  us  at  Westminster,  came 
personally  in  their  own  proper  persons,    and  became 
pledges  and  bail,  and  each  of  them  became  pledge  and 
nail,  for  the  said  C.  D.  that  if  it  should   happen  th£ 
said  C.   D.  should  be  convicted,  at  the  suit  of  the  said 
A.  B.  in  the  plea  aforesaid,  then  the  said  J.  F.  and 
R.    M.  consented,  and  each  of  them  consented,  that  ft 

(i)  all  such  damages  as  should  be  adjudged  to  the  said  j^  trfcTdebt, 
A.  B.  should  be  made  of  their  and  each  of  their  lands  M  ^  ^^ 
and  chattels,  and  levied  to  the  use  of  the  said  A.  B.  if  it  damages, 
should  happen  that  the  said  C.  D.  should  not  pay  the 
said  damages,  or  render  himself  to  the  marshal   of  our 
prison  of  the  Marshalsea  before  us  on  that  occasion ;  as  by 
the   record  of  the  said  recognizance  now  remaining  in 
our  said    court  before  us  at  Westminster,  fully  appears. 
Tet  the  said  C.  D.  hath  not  yet  paid  the  said  damages, 
(c)or  any  part  thereof,  to  the  said  A.  B.  or  rendered  him-  (c)  Debt  and 
Self  to  the  marshal  of  our  prison  of  the  Marshalsea,  be-  aamages. 
fore  us  on  that  occasion,  as  we  have  received  information 
from  the  said  A.  B.  wherefore  the  said  A.  B.  hath  humbly 
besought  us  to  provide  him  a  proper  remedjrin  this  par-' 
ticular ;  and  we  being  willing  that  what  is  right  and  just 
should  be  done,  command  you,  (a*)  that  by  honest  and 
lawful    men  of  your   bailiwick,  you    make  known   to 
the  said    J.     F.     and    R.    M.    that     they    be    before 
us  at  Westminster •,  on  next  after 

to  shew  if  they  have  or  know,  or  either  of  them  hath  or 
knoweth,  of  any  thing  to  say  for  themselves  or  himself, 
why  the    said  A.  B.  ought  not  to  have  his  execution 


"  in  that  behalf  expended,  whereof  the  said  Richard  is 
"  convicted,  as,"  &c.  aud  say  afterwards,  debt  and  dama- 
ges. 

(a)  If  an  alias,  say,  "  as  before  we  h*ve  commanded 

m    TOO." 

Oo2 
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fa)  Debt  and  against  the  said  J.  F.  and  R.  M.  for  the  (a)  dmnager 
damages.  aforesaid,  according  to  the  force,  form,  and  effect  of  the 
said  recognizance,  if  it  shall  seem  expedient  for  him  » 
to  do,  and  further  to  do  and  receive  all  and  singular  those 
things  which  our  said  eourt .  before  us  shall  then  and 
there  consider  of  them  in  this  behalf.  And  have  yotr 
there  then  the  names  of  those  by  whom  you  shall  so  cam 
it  to  be  made  known  to  them;  and  this  writ.  Witness 
Ac. 

Law  and  Markka*. 

Praecipe.  Middlesex.    Sci.  fa.  for    A^  B.  against  J.    F.  and 

R.  M»  bail  of  C.  D.  for  251.  damages,  returnable  02 

next  after 

J.  Kf  attorney. 

When  to  be  The  scire  facias,  if  it  be  by  bill,  must  be  returnable  oa 
made  return-  a  day  certain ;  by  original,  on  a  general  return  day,t£t- 
*"*  ctmque.    %  LiU.  499. 

Rule  for  judg-  On  t*lft  return  ^7  °f  ^e  ^rst  9C*-  /<*•  &  &  ^  Teturnrf 
merit,  if  by  scire  feci,  or  on  the  return  day  of  the  alias,  if  returned 
bill  nihil,  give  a  rule  thereon,  which  i& wrote  on  a  piece  of 

plfcin  papetf  thus  :  "  A.  B.  against  F.  and  another,  bail(f 
"  CD.  Rule  on  sci.  fa."  The  clerk  of  the  rules  enter*  it, 
pay  Ss.  it  expires  in  four  full  court  days ;  (a)  having  got 
the  return  from  the  sheriff,  enter  a  part  ef  the  first  sei.fiu 
as  far  as  the  sum  recovered  on  the  roll,  take  same  to  the 
clerk  of  the  judgments,  who  will  enter  and  mark  the 
roll,  pay  2s.  an  execution  may  then  be  sued  out  agaio£ 
them,  either  afifa.  or  a  ca.  sa.  Sir.  1130.  Elliot  v.Smtik, 
1  Lev.  225.  *  And  though  the  set.  fa.  may  be  against 
both,  yet  execution  may  be  levied  on  one  only.  1  Sid. 
839. 

But  if  there  be  a  nihil  returned  on  the  first  set.  fa.  Ikes 
no  rule  on  the  set.  fa.  is  given  until  the  return  day  of  tte 
alias. 

Kntnr  of  two  Middlesex,  (ss)  Our  lord  the  king  sent  to  his  sheriff  rf 
nM  therew  Middlesex  his  writ  closed  in  these  Words,  to  wit,  George, 
by  ml       '  4fc«  (copy  to  the  end  of  the  first  sci.  fa.)  At  which  day* 


(a)  The  rule  on  the  sci.  fa.  is  in  the  nature  of  a  rule  for 
judgment  A  Sunday  or  a  dies  non,  though  an  inter- 
mediate day  is  not  to  be  reckoned.  1 1  East,  272.  Watk* 
v.  Beaumont.  In  the  C.  P.  the  four  days  Me  exeluflt* 
on  this  rule. 
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before  our  lord  the  king  at  Westminster,  came  the  said 
A.  B.  in  his  proper  person,  and  the  sheriff,  to    wit, 

and  sheriff  of  the 

said  county,  returned  to  us,  that  the  aforesaid  J.  F. 
and  R.  M.  had  not,  or  had  either  of  them  any  thing 
in  his  bailiwick,  where  or  by  which  he  could  give  them 
or  either  of  them  notice,  as  by  the  said  writ  he  was 
commanded,  nor  were  they,  or  was  either  of  them,  found 
in  the  same ;  therefore,  as  before,  it  is  commanded  to  the  Award  of  the 
said  sheriff,  that  by  good,  Ac.  he  make  known  to  the  said  alia8* 
J.  and  R.  that  they  be  before  our  lord  the  king  at 
Westminster,  on  (a)  next  after    '  to  («)£*«  w*um 

shew  in  form  aforesaid,  if  Ac.  and  further,  Ac.  the  same  °  Ae  ***** 
day  is  given  to  the  said  A.  B.  there,  Ac.  At  which 
day  before  our  said  lord  the  king  at  Westminster,  comes 
the  said    A.    B.    in  his   own  proper  person,  and  the 
sheriff  as  before  returned,    that  the  said  J.    F.    and 
R.  M.  had  not,  or  had  either  of  them,  any  thing  in 
their  bailiwick,  where  or  by  which  he  could  give  them 
«wr  either  of  them  notice,  as  by  the  said  writhe  was  com*         ' 
JDanded,  nor  were  they,  or  was  either  of  them,  found  in 
the  same.    And  the  said  J.  F.  and  R.    M.  although  Default  of 
on  that  day  solemnly  required  come  not,  not  did  either  baUs 
of  tbem  come,  but  made  default.    It  is  therefore  consider-  Judgment 
ed  that    the  said  A.    B.  have  his    execution  .  against 
the  said    J.  F.  and  R.  M.  of  the  damages  aforesaid, 
according    to    the    force,    form,    and    effect  of    the 
recognisance  aforesaid,  by  the  default  of  the  said  J.  and 
R.  &c. 

If  there  be  only  one  set.  fa.  and  it  is  returned  sci.Jeci,  I^°J?I7  <** 
stop  at  tbe  end  of  the  sheriff's  return,  and  then  say,  and  *?"  .  I*?™" 
the  said  J.  F.  and  R.  M.  although  on  that  day  solemnly  h^oS. to- 
required,  did  not,  nor  did  either  of  them  come.    It  is  it 
therefore  considered  that    the  said  A.  B.  have  execu- 
tion against  the  said  J.  F.  and  R.  M.  of  th*  (6)  damages  (£)  Debt  and 
aforesaid,  according  to  the  force,  form,  and  effect  of  the 
said  recognizance,  by  the  default  of  the  said  John  and 
Richard,  ifc. 

If  there  be  two  jct./a/s  ispue.  of  different  terms,  the  How  to  enter 
first  mast  be  entered  of  the  term  wherein  it  is  returnable,  two  tcL  &.'• 
and  an  award  of  the  second  is  sufficient,  without  setting  ^f  diffiy"ent 
it  forth  at  large.  N.  on  R.  E.  6  Quo.  2.  Then  enter  the  t0rmSa 
return  of  the  second  made  by  the  sheriff  and  the  judgment 
thereon.     In  this  case' you   must   have  a  number  roll 
from  the  clerk  of  the  treasury,  docket  same,  afad  Mr. 
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How  to  ap- 
pear. 

Costs. 


How  to  pro- 
ceed if  bail 
appear. 

"When  defen- 
dant is  entit-. 
led  to  an  im- 
parlance. 

Declaration  in 
sci.  fa.  against 
bail  where 
they  appear. 


How  to  en- 
title the  de- 
claration. 

What  the  bail 
»ay  or  may 
not  plead. 

See  9  East. 
439. 


Clarke  will  enter  the  two  sci.  fa's  and  mark  them,  which 
should  be  filed  in  the  treasury  with  Mr.  White. 

If  the  bail  appear,  whicii  is  frequently  the  case,  to  get  * 
term  of  the  plaintiff,  it  is  done  by  a  note  in  writing,  and 
there  are  no  costs  to  be  paid  by  them,  unless  they  plead, 
See  the  statv8  &  9  W.  3.  c.  1 1 .  s.  3.  (a) 

If  they  appear,  deliver  a  declaration  upon  a  4d.  stamp, 
give  a  rule  to  plead, and  demand  a  plea  as  in  other  cases ; 
if  the  declaration  be  not  delivered  four  days  exclusive  be* 
fore  the  end  of  the  term,  the  defendant  will  be  entitled  to 
an  imparlance. 

Middlesex,  (ss)  Our  lord  the  king  sent  to  his  sheriff  of 
Middlesex  his  writ  closed  in  these  words,  to  wit,  George 
the  tfaird,  (copy  the  first  sci.  fa.  and  the  return,  to  Lawowf 
Mark  ham  ;  and  the  award  of  the  second  as  far  as  sheriff 
return ;  the  same  day  is  given  to  the  parties  afqresaidfa 
then  go  on  thus :)  At  which  day,  before  our  lord  the  king 
at  Westminster,  comes  as  well  the  said  A.  B.  in  his  pro- 
per person,  as  the  said  J.  F.  and  B.  M.  by  G.  D. 
their  attorney,  and  thereupon  the  said  A.  B.  pray* 
that  execution  may  be  adjudged  to  him  against  the  said 
J.  F.  and  R.  M.  of  the  damages  aforesaid,  according  to 
the  force,  form,  and  effect  of  the  said  recognizance,  Ac. 

The  declaration  may  be  intituled  of  the  term  generally) 
although  the  sci.  fa.  was  returnable  the  last  return  of  the 
term.  S  W its.  154. 

1  he  bail  may  plead  that  defendant  died  before  the  re- 
turn of  the  ca.  sa.  Roll.  Abr.  3S6.  That  the  plaintiff  bad 
other  execution  against  him  ;  that  the  defendant  paid  tbt 
money  recovered.  1  Roll.  336. 1. 21.4 &  bA nne9c.  16,t.& 
Or  a  Tender  of  the  principal.  3  Lev.  352.  Or  a  released 
the  principal  or  bail.  1  Ld.  Ray.  157.  Or  no  ca.  sa.  sued 
out  and  returned.  Sty.  281,  324.  And  if  there  be  a  void 
writ,  it  is  as  none.  6  Mod.  304.  But  they  cannot  plead, 
that  the  principal  died  before  the  return  of  the  scij*: 
because  if  he  died  on  the  return  day  of  the  ca.sa.  the  bail 
are  liable.  2  Wils.  67.  They  may  plead  nul  tiel  record  of 
the  recognizance.  1  Roll.  336.  1.  35.  Thompson**  Ed* 
385.     Lord  Ray.  156, 


(a)  All  pleas  and  demurrers,  upon  writs  of  scLfr* 
ought  to  be  delivered,  and  all  issues  thereon  made  up  ty 
the  attornies.    R.  T.  12  W.  3. 
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If  a  ca.  sa.  on  a  sci.fa.  against  bail  be  made  on  a  return  Ca.  sa.  ret, 
day  out  of  term,  it  is  irregular,   but  not  void,  and  only  out  of  term, 
liable  to  be  set  aside  for  irregularity.    Campbell  v.  Cum-  not  void,  but, 
ming,  2  Burr.  1187.  Qu.  If  this  might  not  be  amended  J"*1"**  . 
by  the  roll? 

But  if  the  writ  of  ca.  8a.  be  merely  irregular  by  mak- 
ing it  returnable  out  of  term,  it  is  irregular,  but  not  void. 
2  Burr.  1 1 87.     Campbell  v.  Gumming. 

If  the  principal  die  aftet  the  return  of  the  ca.  sa.  and  If  principal 
before  filed,  the  bail  are  fixed,  and  the  court  will  not  stay  die  after  ca. 
the  filing  of  the  return,  in  favour  of  the  bail.  6  Term  Rep.  *** 
•284:  Rawlinson  v.  Gunston. 

If  there  be   error  brought  by  the  principal,  which  is  Bail  below  not 
afterwards  nonprossed  with  costs,  yet  the  bail  in  the  origi-  !     e  *®  c08^* 
nal  action  are  not  liable  to  the  costs,  because  they  only 
become  bound  to  pay  the  condemnation  money  in  that 
action  and  costs.    6  Term  Rep.  2b8,  Yates  v.  Doughan. 
Nor  on  affirmance. 


How  to  proceed  by  Originated) 

The  ca.  sa.  must  be  returnable  on  a  general  return  day,  How  to  pro- 
ubicunque,  &c.  and  must  have  fifteen  days  between  the  ceed  by  ori- 
teste  and  return.     Stat.  IS  Car.  2.  c.  2,     This  is  much  &™& 
easier  than  the  other,  as  it  is  the  filazer's  duty  to  enter 
the  recognisance,  and  docket  the  roll;  therefore,  after  the 
ca.  sa.  is  returned  non  est  inventus  against  the  principal, 
take  it  to  him  for  the  sci.fa.  who  will  make  it  out,  pay 
&s.  Id.  with  stamp,  seal  7cL  leave  it  at  the  sheriff's  office : 
when  it  is  returnable,  apply  to  sheriff  for  it:  it  nihil  is  re- 
turned, then  make  out  an  alias  yourself,  which  is  a  copy 
of  the  first,  (excepting  the  alias  part,)  "  therefore  we  cojn-  , 
**  mand  you,  as  formerly  we  have  commanded  you?  being 
Added ;  sign  it  with  the  filazer,  pay  8s.  4d.  seal  7d. 

After  the  return  of  the  second  sci.fa.  nihil,  or  of  one  Rule  forjudge 
<e*cr,#/feci,givea  ruleon  the  sci.fa.  as  before,  on  the  quarto  n^t 
die  post,  of  the  return  day,  at  the  clerk  of  the  rules,  which  13  e^  391. 
expires  in  four  days  after  that  day ;  then  enter  the  same 
od  the  roll  (if  no  appearance,)  and  take  it  to  the  clerk  of 


(a)  The  court  will  exonerate  the  bail  on  payment  of 
tjbe  sum  sworn  to  and  costs,  as  well  where  the  action  is 
t>j  original,  as  by  bill,    Jacob  v.  Bowls,  6  East,  312. 
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the  judgments,  who  eaters  same,  pay  3s.  the  judgment  hf 

default  is  as  before. 

If  defendant  The  defendant  was  sued  by  an  original  in  London,  and 

be  su-?d  by  non  est  inventus  being  returned,  on  the  first  capias  be  was 

.original  in  afterwards  arrested  on  an  alias  capias  {a)  in  Middlesex, 

I^idon,  and  ana  baij  p^  in  with  tbe  filazer  in  Middlesex.   Final  jndg- 

MdcU^ex  *a  men*  was  afterwards  entered  in  Hilary. term,  and  a  sci. 
act  fe.  in '  fa-  sued  out  Ag&inst  the  bail  in  Middlesex.  Motion  to 
Middlesex  is  set  aside  the -proceedings  for  irregularity,  as  the  sci.  fa. 
irregular,  and  ought  to  have  been  sued  in  London.  Court  held  the  pro- 
^  be.t8^.     ceedings  to  be  irregular.    The  bail  ought  to  have  been 

as  no  hauT^  Pu*  *n  *n  ^on^on9  DU*  being  put  in  in  Middlesex,  it  was 

the  same  as  if  no  bail  had  been  put  in.     He   could  not 

proceed  against  the  bail  in  Middlesex,  there   being  do 

prior  proceedings  to  warrant  it.  Harris  $  an.  v.  Calvert^ 

1  East,603. 

To  be  now  K  *s  now  settled,  that  tbe  writs  of  scire  facias  and  alia$ 

brought  in  are  to  be  brought  in  Middlesex,  where  the  recognizance 
Middleaer.       is  recorded.  Coxeter  v.  Burke  fy  an.  bail  of  Price,  5  Ead> 

461.     Though  the  venue  is  l»id  in  London.  I  Burr.  409, 

S.  P.  SaUc.  564.  HoU  Rep.  618. 

Cannot  levy  ^e  con^^on  °f  the  recognisance  by  original  differs 
costs  on  a  sci,  widely  from  that  by  bill,  as  the  former  is  in  a  penalty, 
fa.  against  bail  and  the  latter  generally  to  render ;  therefore  it  became  a 
by  original,      question,  whether  levying  against  the  bail,  tbe  costs  of 

^0Ugh  aftv*    tbe  8ci'  fa* out  of  the  Pe0alty'  was  IeSal  >  and  * l  was  heI<,» 
is  a  pen  ty.     ^at  though  equitable  costs  may  be  levied  out  of  the  pe- 
nalty of  a  bond,  yet  it  was  too  hard  to  suffer  it  to  be  levied 
against  the  bail ;  and  the  overplus  money  was  restored  to 
them.  Sir.  826.  Baldwin  v.  Morgan. 

Of  the  Appearaneer(b) 

The  filazer  receives  the  appearance  for  bail  and  war- 
rant. But  there  never  was  an  instance  of  common  bail 
being  filed.  I  should  advise  the  appearance  to  be  en* 
tered  with  him,  and  giving  notice  of  same  to  the  plaintiff 
attorney,  that  it  is  entered. 


(a)  It  should  have  been  stated  a  testatum  capias. 

(6)  The  plaintiff  obtaining  an  award  of  execution,  after 
plea  pleaded  to  a  sci.  fa.  pleaded,  or  demurrer,  joined, 
shall  recover  costs.  8  &  9  W.  3,  c.  1 1,  sect  3. 
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After  appearance  by  bail,  proceed  as  by  bill,  by  declar- 
ing against  them,  &c. 

The  execution  iu  scire  facias  is  governed  by  the  award  May  have  a 
«of  it,  and  though  in  the  case  of  bail,  the  recognizance  be  Si  Erff**11181 
to  levy  of  the  lands  and  chattels,  yet  execution  of  the 
body  by  ca.  sa.  is  good,  1  Lev.  226,  according  to  the  cus- 
tom of  the  court  Gilb.  Exec.  69.  And  it  may  be  sued  out 
without  first  issuing  a  Ji.fa.  and  getting  it  returned  nulla 
bona.  2  Str.  ]  139,  Elliot  v.  Smith.  But  a  ca.  sa.  will  not 
tie  on  a  recognizance  of  bail  in  C.  P.  Lutw.  1280. 
2  Taunt.  1 12.    1  RoU.  Abr.  807. 

If  one  of  the  principals  be  taken,  and  not  the  other, 
the  bail  are  not  discharged  (unless  the  debt  and  costs  be 
paid.)  2  Lev.  195/  But  if  the  principal  be  taken  in  exe- 
cution, the  plaintiff  cannot  afterwards  take  the  bail.  Cro. 
Joe.  330. 


Ft.  fa.  in  case. 
George  the  third,  Ac.  To 
the    sheriff  of  Middlesex, 
greeting:  we  command  you, 
*hat  of  the  goods  and  chat- 
tels in  your  bailiwick    of 
J.  F.  and  R.  M.  the  bail  of 
C.  D.  you  cause  to  be  made 
401.  which  A .  B.  lately  in 
our  court  before  us  at  West' 
minster,   recovered  against 
the  said  CD.  for  his  da- 
mages which  he  sustained, 
-as  well  by  means  of  the  not 
performing  certain  promises 
and     undertakings     lately 
made  by  the  said  C.  D.  to 
the  said  A.   B.  as  for  his 
costs  and  charges  by  him 
about  his  suit  in  that  behalf 
expended,  whereof  the  said 
C.  JL>.  is  convicted,  as  ap- 
pears to  us  of  record: 


Ca.  sa.  in  case. 
George  the  third,  Ac.  To  To  be  sealed 
the  sheriff  of  M iddlesex,  ™}ly' ingrosi" 
greeting:  we  command  you,  gJ%L*  *** 
that  you  take  J.  F.  and  R. 
M.  the  bail  of  C.  D.  if  they 
be  found  in  your  bailiwick, 
and  safely  keep  them,  so 
that  you  have  their  bodies 
before  us  at  Westminster,  on 

next  after 
to  satisfy  A.  B.  1001.  which 
the  said  A.  B.  lately  in  our 
court  before  us,  recovered 
against  the  said  C.  D.  for 
his  damages  which  he  sus- 
tained, as  well  by  means  of 
the  not  performing  certain 
promises  and  undertakings 
lately  made  by  the  said 
C.  D.  to  the  said  A.  B.  as 
for  his  costs  and  charges  by 
him  about  his  suit  in  that 
behalf  expended,  whereof 
the  said  C.  D.  is  convicted, 


as  appears  to  us  of  record : 
And  whereupon  it  was  considered  in  our  same  court 
before  us,  that  the  said  A.  B.  haVe  his  execution  against 
the  said  J.  F.  and  R.  M.  for  the  said  damages,  costs  and 
charges,  according  to  the  force,  iorm,  and  effect  of  a 
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certain  recognizance  acknowledged  by  them  the  Aid  J. 
F.  and  R.  M.  in  our  said  court  before  us,  for  the  said  C. 
D.  at  the  suit  of  the  said  A.  B.  in  the  plea  aforesaid,  by 
the  default  of  the  said  J.  F.  and  R.  M.  as  likewise  ap- 
pears to  us  of  record ; 


and  have  you  that  money 
before  us  at  Westminster , 
ou  next  after 

to  render  to  the  said  C. 
D.  for  his*  damages,  costs, 
and  charges  aforesaid ;  aud 
have  there  then  this  writ. 
Witness,  &c. 

Testatum  Ji.  fa.  (a) 
After  the  words  "for  the 
debt  and  damages  afore- 
said"  say, and  our  sheriff  of 
Middlesex,  at  a  certain  day 
now  past,  returned  to  us, 
that  the  said  J.  F.  and  R, 
M.  had  not,  nor  had  either 
of  them,  any  goods  or 
chattels  in  his  bailiwick, 
thereof  he  could  cause  to 
be  levied  the  damage?  afore- 
said, or  any  part  thereof; 
whereas  it  is  testified  in  our 
same  court  before  us,  that 
the  said  J.  F«  and  R.  M. 
have  sufficient  goods  and 


and  have  you  then  there 
this  writ.  Witness  Ed- 
ward Lord  EUenboraughi 
at  Westminster,  the 
day  of  in  the  57th  year 
of  our  reign. 


Testatum  ca.  sa. 
After  the  word  "  record? 
say,  and  our  sheriff  of  Mid- 
dlesex, at  a  certain  day  now- 
past  returned  to  us,  that 
the  said  J.  F.  and  R.  M. 
were  not,  nor  was  either  of 
them  found  in  his  bailiwick, 
whereupon  on  the  behalf  of 
the  said  A,  B.  it  is  sufficient- 
ly testified  in  our  same 
court  before  us,  that  the  said 
J.  F.  and  R.  M.  lurk  and 
secrete  themselves  in  yoar 
county;  and  have  there 
then  this  writ.  Witness,  dc 


chattels  ii*  your  bailiwick, 
whereof  you  may  cause  aforesaid,  and  every  part  there- 
of; and  have  there  then  this  writ.     Witness,  4c. 


Fi.fa.  in  debt.  (6) 
George  the  third,  &c.  To 


Ca.  sa.  in  debt. 
George,  <fec.    To  the  she- 


(a)  There  is  no  necessity  for  reciting  the  supposed  first 
writ  of  fi.fa.  or  caf  sa.  an<J  then  command  the  sheriff  to 
levy ;  this  is  a  much  shorter  way. 

(6)  If  execution  betaken  against  the  bail,  and  they  ptj 
part,  yet  the  plaintiff  may  afterwards  take  execution 
against  the  principal  for  the  residue,  the  bail  having  bees 
previously  set  at  liberty.  J  Sid.  107.  Cro.  Jac.  549. 
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W 


the  sheriff  of  Middlesex, 
greeting:  wecommandyou, 
that  of  the  goods  and  chat- 
tels in  your  bailiwick  of 
J.  F.  and  R.  M.  the  bail  of 
C.  D.  you  cause  to  be  made 
as  well  a  certain  debt  of 
1001.  which  A.  B.  lately  in 
our  court  before  us  at  West- 
minster, recovered  against 
the  said  C.  D.  as  also  151. 
10s.  which  were  awarded 
to  the  said  A .  B.  in  our  same 
court  before  us,  for  his  da- 
mages, which  he  sustained, 


riff  of  Middlesex,  greeting : 
we  command  you  that  you 
take  J.  F.  and  R.  M.  the 
bail  of  C.  D.  if  they  be 
found  in  your  bailiwick, 
and  safely  keep  them,  so  that 
you  have  their  bodies  before 
us  at  Westminster,  on 
next  after  to  satisfy 

A.  B.  as  well  a  certain  debt 
of  1001.  which  the  said  A. 

B.  lately  in  our  court  before 
us  at  Westminster,  recover- 
ed against  the  C.  D.  as  also 
141.    10s.  which   were  ad- 


as  well  by  occasion  of  the    judged  to  the  said  A.   B. 
detaining  the  said  debt,  as    in  our  said  court  before  us, 


for  his  costs  and  charges  by 
him  about  his  suit  in  that 
behalf  expended,  whereof 
the  said  C.  D.  is  convicted, 
ps  appears  to  us  of  record : 


for  his  damages,  which  he 
sustained,  as  well  by  occa- 
sion of  the  detaining  the  said 
debt,  as  for  his  costs  and 
charges  by  him  about  his 
suit  in  that  behalf  expended, 
"whereof  the  said  C.  D.  is 
convicted,  as  appears  to  us 
of  record: 
And  whereupon  it  is  adjudged  in  our  said  court  before 
ns  that  the  said  A.  B.  have  his  execution  against  the 
said  J.  F.  and  R.  M.  for  the  said  debt  and  damages, 
according  to  the  force,  form,  and  effect  of  a  certain  re- 
cognizance acknowledged  by  them  the  said  J.  F.  and  R. 
Af.  in  our  said  court  before  us,  for  the  said  C.  D.  at  the 
suit  of  the  said  A.  B.  in  the  plea  aforesaid,  by  the  default 
of  the  said  J.  F.  and  R.  M.  as  also  appears  to  us  of  re- 
cord: 


And  have  you  that  money    And  have  you  then  there 
before  us  at  Westminster,  on    this  writ.  Witness,  Ac* 

next  after 
to  render  to  the  said  A.  B. 

for  his  debt  and  damages  aforesaid,  and  have  you  thea 
there  this  writ    Witness,  Ac. 
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Bail  render- 
ing 011  a  so. 


How  long  the 
bail  have  to 
render,  and 


What  Time  Bail  have  to  render  the  Principal  when 
the  Proceedings  are  by  Sci.fa. 

If  the  bail  mean  to  acquit  themselves  of  their  recogni- 
zance entirely,  and  run  no  hazard  of  the  death  of  the  de- 
fendant, then  they  must  render  him  in  their  discharge, 
before  the  return  day  of  the  ca.  sa.  if  proceedings  be  by 
bill,  but  if  the  proceedings  be  by  original,  then  on  the 
quarto  die  post  of  the  return  of  the  ca.  sa.  as  the  death 
of  the  principal  afterwards  will  not  discharge  them. 
2  Cro.  195.  Jon.  139.  Sir.  511.  2  Wils.  67.  The  defen- 
dant may  render  himself  in  discharge  of  his  bail  before 
or  after  the  judgment.  6  Mod.  235. 

But  if  they  do  not  render  the  principal  on  the  return 
day  of  the  ca.  sa.  then  they  have  until  the  return  day  (if 
the  proceedings  by  be  bill,)  sedente  curia,  of  the  first 


On  action. 


fixeT  on a  kL  fa*  ^^  ^e  returne(*  scire  feci;  but  if  a  nihil  is  returned 
fa.  thereon,  then  until  the  return  day,  sedente  curia,  of  the 

second  sci.fa.  N.  on  R.  E.  5  Geo.  2,     And  if  the  pro- 
ceedings be  by  original,  they  have  till  the  quarto  die  post 
of  the  return  of  the  first  sci.fa.  if  returned  set.  feci,  if  not, 
then  till  the  quarto  die  post  of  the  return  day  of  the  second. 
4  Burr.  2134.  Bailey  v.  Smeathman,   I  Wils.  270.    If  an 
action  be  brought,  then  eight  entire  days  in  full   term, 
next  after  the  return  of  the  writ.  R.  Trin.  1  Ann.     An 
intervening  Sunday  in  this  dase  is  to  be  reckoned  as  one  of 
the  eight  days.  CresweU  v.  Green,  14  East,  537.  8  Term 
Rep.  422.  Wilkinson  v.  Vass,  eight  days  from  the  return 
of  the  writ.    And  where  the  plaintiff  sued  the  bail   on 
recognizance,  who  did  not  render  the  principal  within 
eight  days,  and  then  plaintiff  died,  (after  plea  and  demur- 
rer in  that  action,)  and  his  executors  brought  another  ac- 
tion against  the  bail,  court  held,  the  bail  had  eight  days 
from  the  return  of  the  writ  in  the  second  action  in  which 
to  render  the  principal.  Ibid. 

But  if  the  action  be  brought  in  this  court,  against  bail, 
nizance  taken  on  a  recognizance  of  bail  taken  in  C.  P.  they  have  the 
in  the  C.  P.     same  indulgence,  (of  eight  days  in  full  term  after  the  re- 
turn of  the  writ  against  them,)  to  render,  as  if  the  recog- 
nizance had  been  taken  in  this  court.    Fisher  v.  Brans- 
combe,  7  Term  Rep.  355. 

A  bankrupt  attending  the  commissioners  may  be  taken 
by  his  bail,  and  surrendered  in  their  discharge.  Ex  part* 
Gibbons,  1  Atk.  511. 

Per  Cur.— The  b*il  ought  to  render  the  defendant  oa 


On  recog- 


fiankrupt 


Render  after 
court  up  bad. 
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the  quarto  die  post  of  the  return  of  the  second  scire facias 
fitting  the  court,  (where  proceedings  are  by  original,)  and 
a  render  after  the  rising  of  the  court  at  a  judge's  chamber 
is  too  late.  Simmonds  v.  Middleton,  1  Wile.  270. 2  Term 
Hep.  758.  S.  P. 

The  court  unanimously  agreed,  that  it  was  right  and  ?^rJf"BruJr 
necessary  to  adhere  strictly  to  the  established  rules  of  the  j^y^  c(m* 
court,  relating  to  the  time  and  manner  of  bail  surrender- 
ing the  principal.     They  held,  that  a  surrender  at  about 
half  an  hour  after  eleven  at  night  on  the  last  day,  (which 
was  the  last  day  of  the  term,)  without  an  actual  bringing 
the  defendant  into  court  (which  was  then  risen),  or  before 
a  judge  (none  being  accessable  at  that  late  hour,)  in  order 
to  have  an  exoneretur  entered  upon  the  bail-piece,  was 
not  sufficient ;  though  it  was  so  late  at  night  as  to  render 
the  doing  this  impracticable;    and  though  the  defendant 
was  actually  delivered  to  a  judge's   tipstaff,    and   even 
lodged  in  the  King's    Bench  prison,    that   very  night, 
which  the  bail  swore  was  the  utmost  that  the  very  late 
notice  they  received  from  the   sheriff  of   the  set.  fa. 
(which  was  returned   scire  feci}   gave  opportunity  to 
them  to  do.     Huntx.  Cox,  3  Burr.  1360.  4  Burr.  2134.  13  East  391. 
certified  by  Master  Owen,  that  the  bail  has,  by  original,  S.  P- 
till  the  quarto  die  post  to  surrender  (provided  it  be  done  ' 

sedente  curia)  Bailey  v.  Smeathman.  See  2  Term  Rep. 
757.     1  East,  88.     Clarke  v.  Bradshaw.  S.  P. 

For  the  purpose  of  fixing  the  bail  on  set.  fa.  the  ca.  sa.  How  long  th» 
most  lie  the  four  last  days  in  the  office  before  the  return ;  <*•  **-.  against 
and  the  bail  having  once  been  prepared  to  render  their  toe  praapal 
principal  in  time,  which  they  then  omitted  to  do  in  con-  Sfio.    m 
sequence  of  a  rule  nisi  taken  out  by  them  on  the  sug- 
gestion of  the  court,  with  a  view  to  an  arrangement  out 
of  court  between  the  parties,  (the  principal  being  a  lu- 
natic,) which  rule  was  afterwards  discharged,    without 
providing  for  the  bail  to  be  placed  in  the  same  situation 
that  they  were  before ;   the  court  in  a  subsequent  term 

C>rmitted  the  bail  to  take  the  above  objection  to  theregu- 
rity  of  the  proceedings,  though  they  had  before,  in  the 
aame  term,  before  they  were  aware  of  this  objection, 
brought  forward  another  objection,  which  was  overruled. 
Cook  y.  Brockhurst  and  another,  13  East,  588. 

The  court  refused  to  enlarge  the  time  to  render  the  Lunacy, 
principal  on  account  of  the  defendant's  being  a  lunatic. 
Cock  v.  Ball,  13  East,  355. ;  it  not  appearing  to  the 
court,  that  he  was  in  such  a  state!  as  to  occasion  any  im- 
mediate peril  of  life,  either  to  himself,  or  to  those  about 
turn. 


Vlt 


PROCEEDING*  AGAINST  BADk 


ber. 


Bankrupt 
Cow.  884. 


Of  exonerating  the  Bail  without  a  Surrender  in  Met/ 

Discharge* 

If  the  plaintiff  declare  for  a  different  cause  of  actiorf 
from  what  id  expressed  in  the  process,  or  if  he  declare 
by  original,    in  a  different  county  from  that  where  th* 

Pttr  or  mem-  action  is  brought,  3  Lev.  235.  R.  E.  2  Geo.  2.  a%  the  bail 
are  discharged  ;  if  the  defendant  dies,  or  becomes  a  peer 
of  the  realm,  Dougl.  45.  or  member  of  the  house  of 
commons,  Langridge,  one,  %c.  v.  Flood,  esq.  H. 
26  Geo.  3.  at  any  time  pending  the  action,  court,  on 
affidavit  of  these  facts,  will  order  an  exoneretur  to  be 
entered  on  the  bail-piece. 

In  vacation,  a  judge  will  order  it  So  if  defendant 
becomes  bankrupt,  and  obtains  his  certificate  pending  the 
action,  and  before  bail  fixed ;  he  may,  by  summons  on 
affidavit  of  the  debt  having  accrued  before  he  became 
bankrupt,  and  having  obtained  his  certificate  fairly  and 
without  fraud,  be  discharged  ;  but  such  certificate  mast 
be  produced  to  the  judge.  8  T.  R.  609.  14  East,  $99. 
But  the  bail  not  having  applied  in  time  to  entertain  an 
exoneretur,  till  after  the  money  levied,  they  can  only  be 
relieved  on  payment  of  cost.?.  Mcmnin  v.  Partrv&gt 
and  another,  bail  of  Goodshall,  ibid.  So  if  he  be  al- 
ready surrendered,  he  may  apply  to  be  discharged  out 
of  custody  on  the  like  affidavit  and  producing  his 
certificate,  (a) 

So  the  court  will  permit  au  exoneretur  to  be  entered, 
if  a  defendant  (an  alien)  be  sent  out  of  the  kingdom, 
under  stai.  33  Geo.  3.  c.  4.  unless  bail  are  indemnified, 
or  have  money  left  in  their  hands  to  pay  plaintiff.  Mer- 
rick v.  Vaueher,  6  Term  Rep.  50.  But  court  refused 
where  10001.  was  left  with  the  attorney  who  indemnified 
the  bail,  and  adefence  was  made,  to  discharge  the  bail 
on  payment  of  10001.  Coles  v.  De  Hayne,  Ibid,  52. 
246. 
When  the  The  defendant  having  been  convicted  of  felony  an* 

courtwill  per-  ^ 

rait  an  exone-  .  . 

retur  to  be 
entered  on  the 
bail-piece. 


Aliea. 


(a)  But  where  the  validity  of  the'  commission  is  dispu* 
ted,  the  court  will  direct  it  to  be  tried  in  a  feigned 
issue,  notwithstanding  the  certificate,  before  aa  exone* 
retur  is  entered.    Wilteson  v.  Smith,  E.  22  Geo.  & 
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sentenced  to  transportation  : — Rule  why  *n  exoneretur 
should  not  be  entered  on  the  bail-piece,  on  the  ground  it 
-  was  impossible  for  them  to  render  the  defendant.  Fowler 
V.  Dunn.  4  Burr.  2034.  was  cited  against  the  rule,  but 
the  court  said,  this  was  distinguishable  from  that  case, 
where  the  difficulty  arose  from  the  defendant  being  ac- 
tually on  board  a  ship  in  the  river  Thames,  ready  to  sail,  So  an  impres- 
and  where  the  rule  for  a  habeas  corpus  was  refused  on  ac-  sed  seaman  ^ 
count  of  the  inconvenience  of  bringing  up  the  defendant  into  tiie  king'a 
at  that  period ;    but  there  was  no  such  difficulty  in  this  hTfaU^edo\i 
case,  the   form  of  the  motion  being  to  enter  an  exone-  megne  process 
retur    on   the    bail-piece.       Rule  absolute.       Wood  v.  for  a  debt 
Mitchell,  6  Term  Rep.  247.  VideZStr.  1217.  A  habeas  under  sol 
corpus  used  to  be  granted  for  this  purpose.  7  Ea8t*  40i- 

But  where  defendant  was  in  custody  under  a  charge 
of  murder  committed  in  Ireland,  and  a  bill  found, 
though  the  court  granted  a  habeas  corpus  to  bjfjng  him 
up  to  be  surrendered,  would  not,  without  an  actual 
surrender,  allow  a  exoneretur  to  be  entered.  1  T.  R.  . 
226.    Sharp  v.  Sheriff., 

If  a  bankrupt  be  in  Newgate  on  a  criminal   warrant,  if  a  bankrupt 
and  the  bail  wish  to  surrender  him,  they  must  apply  for  bein  Newgate 
a  habeas  corpus  ad  subjiciendum  on  the  crown  side,    to  on  a  crixm,1*» 
bring  him  into  court,  and  a  rule  will  be  made  on  motion  w*rrant- 
for  his  surrender,  commitment  to  the  marshal,  and  his 
being  taken  out  of  the  marshal's   custody,  and  recom- 
mitted to   Newgate,  charged   with  tbe  several  matters 
against  him.      Taylor's  case,    3  East,  232.     See  3  Bos. 
and  P.  55.    a  lunatic  brought  by  habeas  corpus  from 
St.  Luke's  Hospital  to  be  surrendered. 


How  if  in  actual  Custody  of  Sheriff. 

If  the  defendant  be  in  custody  of  any  sheriff,   the  bail  If  defendant 
may  have  habeas  corpus  cum  causa,   either  in  the  term  he  inj actual 
or  vacation,  to  bring  him  before  a   judge,  returnable  J^J-Jf 
immediately,  in  order  to  render  him.    3  Bufr.  1875. 

An  impressed  man  may  be  brought  up  by  his  bail  Impressed 
under  the  keeper  of  the  Savoy  by  habeas  corpus,   com-  JJ"  m  Cl18- 
mitted  to  the  marshal,  and  then  remanded  back  again. 
Bond  v.  Isaac,  1  Term  Rep.  339.     But  why  not,  as  in 
the  case  of  Wood  v.  Mitchel,  apply  for  exoneretur  to  be 
entered,  without  the  expence  of  a,  habeas  corpus  ? 

The  court  on  the  application  of  the  defendant's  bail,  Soj*™™*- 
a  habeas  corpus  to  the  sheriff  of  H.  in  whose  *■*«»*■«*. 
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custody  the  defendant  was  under  a  charge  of  felony,  to 

bring  him  up  in  order  that  be  might  be  surrendered  by 

But  bail  must  his  bail.     But  the  bail  must  first  justify  to  entitle  them- 

first  justify.     gejveg  to  make  BUch  aa  application.     Sharp  v.  Skrift 

7  Term  Rep.  226. 

Ba5Jmay  now      It  is  ordered,  that  bail  shall  and  may  be  at  liberty  to 

oroiStfon0^  render  the  defendant  (notwithstanding  a  rule  to  bring  in 

rule  to  bring  *be  body  has  been  served)  at  any  time  before  the  expi- 

in  the  body,    ration  thereof,  (without  a  justification;)   the  attorney  for 

the  defendant  giving  notice  of  such  render  to  plaintiffs 

attorney,  without  delay,  and  making  affidavit  thereof. 

Rule,  Tr.  33  Geo.  8. 

May  now  Ten-  The  bail  may  now  render  the  defendant  before  they 
der  before  justify  after  exception:  so  after  au  assignment  of  the 
Ju8t^tion  >  bail-bond ;  and  may  afterwards  apply  to  stay  the  pro- 
sLmnent^of  cee<^n&s  on  payment  of  those  costs.  Edwin  v.  AUm, 
the  bond.        *  Term  Rep.  401.  Meysey  v.  Carnett,  Ibid,  534. 

So  if  one  of  So  if  on  exception  to  bail,  notice  be  given  of  other 
the  bail  justi-  bail,  and  only  one  of  whom  justifies,  and  the  names  of 
new  ^b°a?h  t  ^e  ^armer  ^aiI  ^'N  remain  on  the  bail-piece,  the  former 
okTbail1  may  bail  no*  having  their  names  struck  out,  may  render  the 
render,  if  not  principal.  Rex  v.  Sheriff  of  Essex,  6  Term  Rep.  633. 
exonerated. »  Bail  in  error  cannot  surrender  the  principal,  although 
Bail  m  error.  he  become  bankrupt  1  Term  Rep.  624.  SoulkcoaUi- 
Braithwaite;  for  the  recognisance  is  to  pay. 

How  to  render  the  Defendant,  and  exonerate  the  Bai 

How  to  ren-    -   The  name  of  the  cause,  and  how  far  the  plaintiff  ha? 

der  defendant,  proceeded  therein,  is  material  for  the  judge's  clerk  to 
have  ;  if  before  declaration,  the  clerk  should  have  the  sum 
sworn  to :  the  defendant  must  be  present,  and  the  clerk 
will  make  out  the  commitment  and  surrender,  for  which 
pay  9s/ 6d.  if  one  cause,  tipstaff  10s.  6d.  and  give  him 
3s.  6d.  for  the  certificate  of  the  surrender,  which  he  will 
bring  with  him,  and  deliver  to  you :  as  soon  as  the  bail 
have  rendered  the  defendant,  notice  is  to  be  given  to  the 
plaintiffs  attorney,  and  an  affidavit  of  the  service  made. 

Notice  to  be         Ordered,  that  where  any  defendant  shall  be  rendered 

^deV*  ^     iato  the  custodv  of  toe  Marshall,  in  discharge  of  his  bail, 

*****'  the  attorney  shall,    without  delay,  give  notice  of  such 

render  to  the  plaintiff's  attorney,  and  shall  make  affidavit 

thereof,  before  the  bail  in  that  action  shall  be  filed  or  dif* 

'  charged,  and  in,  default  thereof,  such  reader  shall  ht 

void.  R.  T.  1  Ann. 
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Bat  it  hath  been  held,  that  though  notice  is  not  given  to^1"^6 
of  the  render,  yet  if  plaintiff   proceeds  further  against  ghaU  £££ 
the  bail,  that  shall  not   vitiate  the  surrender ;   but  the  delivered, 
bail  shall  not  be  delivered,  till  they  pay  the  costs.  6  Mod. 
238.  8  Mod.  281 .    6  Term  Rep.  368.    8  T.  R.  222.    Le 
Pine  v.  Barratt. 

Ordered,  that  when  any  prisoner  surrender,  or  is  sur-  Prisoner  sur- 
rendered in  discharge  of  his  bail  to  the  custody  of  the  JJJSjrfS^ 
marshal,  under  the  commitment  shall  be  added,  in  what  to  ^  added 
state  the  cause  or  causes  stand  at  the  time  of  such  surren-  under  the 
der;  if  before  declaration,  the  sum  sworn  toon  the  arrest ;  commitment 
if  a  declaration  hath  been  filed  or  delivered,  then  the  sum 
sworn  toshaUbe  also  added,  declarationJUed  or  delivered, 
issue  joined,  or  interlocutory  judgment  signed,  as  the  case 
is ;  if  after  final  judgmeut  in  debt  the  debt  and  damages  ; 
in  other  cases  the  quantum  of  the  damages.  R.  E.  8  Geo.  3. 

When  notice  has  been  given  to   plaintiffs  attorney  of  How  to  get  an 
the  render,  make  affidavit  thereof,  and  swear  same  before  exoneretur 
a  judge ;  go  to  the  judge's  clerk,  where  the  bail-piece  is  y^F**^  by 
filed,  deliver  him  the  affidavit,  and  he  will  give  you  the 
bail-piece ;  take  same,  with  the  certificate  of  the  clerk  of  *L)]7  u^tf 
the  papers,  to  the  master,  and  he  will  enter  an  exoneretur  ^^J^  ^ 
tbereon ;  pay  him  2s.  4d.  file  the  bail-piece  with  Messrs.  filacer. 
Provost  and  Chambre,  pay  4d.  As  soon  as  the  bail  are 
exonerated,  go  to  the  clerk  of  the  judgment  office,  and 
enter  the  surrender  in  the  marshals  book,  with  Mr.  Clarke, 
and  the  defendant's  commitment. 

The  marshal's  book  is  of  no  authority,  but  meant  for  The  marshal*! 
bis  convenience,  that  he  may  see  what  persons  are  charged  book. 
in  custody :  it  is  a  memorial  of,  and  not  the  cause  or 
foundation  of  such  charge  and  detainer.    2  Burr.  1049. 
Hutchins  v.  Kendrick,  2  Str.  1215.  See  1  SaUc.  98,  272. 
contra,  (a) 

Where  the  bail-piece  has  been  previously  delivered  out  if  bail-piece 
to  be  filed  to  the  plaintiff's  attorney,  who  neglects  to  file  be  delivered 
it,  he  cannot  proceed  against  the  bail,  for  want  of  an  ex- t0  plaintiff's 
oneretur  being  entered.    8  Mod.  280.  T°^  to 
Sifit. 

(a)  See  Tidd.  6Ed.  283.  who  says,  until  such  entry  is 
made  defendant  is  not  in  custody,  so  as  to  charge  the  mar- 
dial  with  an  escape;  but  the  authority  he  cites  is,  that 
for  want  of  the  committitur  in  execution  being  entered  on 
record  the  prisoner  is  supersedeable.  2  Str,  1215. 

Pp 
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Ife^ooeretur  In  case  the  exoneretur  is  not  entered,  and  bail-piece 
be  not  entered  filed,  the  bail  remain  liable,  though  the  defendant  be  a 
fifed  mt"*  Prisoner- l  &**•  98« 8  *b*  282.  But  upon  getting  an  exo- 
wy'sdbae-  neretur  entered,  the  court  will  order  an  exoneretur  to  be 
quent  costs  entered  upon  paying  costs  accrued  subsequent  to  the  ren- 
toget  exone-  der,  1  Burr.  409.  Bond  v.  Isaac.  Say.  7.  I  think  in  ▼* 
retur  entered,  cation  a  judge's  order  may  be  obtained. 

In  the  King's  Bench.  A.  B.      C.  D. 

Notice  of  but-  Take  notice,  that  the  above  defendant  did  this  daj  sur- 
render, render  himself  in  discbarge  of  bis  bail,  and  was  thereupon 

committed   by  the  honourable  Mr.  Justice  to  the 

custody  of  the  marshal,  &c.  there   to  remain  until,  Ac. 

Dated  the  day  of  1817.  Your1!, 

Ac. 

Affidavit  of  J.  P.  clerk  to  J.  D.  of  Ac.  gentleman,  maketh  oath  and 
service.  saith,  that  he  did  serve  Mr.  J.  K.  the  plaintiff's  attorney 

in  this  cause,  with  a  true  copy  of  the  notice  hereto  an- 
nexed, by  delivering  the  same  to  the  clerk  or  servant  of 
the  said  Mr.  J.  K.  at  his  chambers  in  Clement's  Inn,  is 
the  county  of  Middlesex. 

When  to  be  .  The  notice  need  not  be  given  before  the  rising  of  the 
gfren.^  court,  on  the  day  of  the  render.     If  it  be  given  any  time 

in  the  day  it  is  sufficient.  Lord  EUenborough .  Wiggins*. 

Stephen**  &  East,  533. 

There  is  no  occasion  for  the  form  of  the  entry  in  tk 
marshal's  book,  as  you  will  see  many  there. 

Principal  ren-  Ordered,  That  where  any  person  shall  render  in  court, 
d^n£w"*:  or  before  a  judge  in  discharge  of  his  manucaptors,  or 
ti&tae&cAQ  a*Ml^  **  bought  here  in  court  upon  a  writ  of  habeas  cor- 
beleft  with  the  pus9&c.  in  order  to  be  committed  to  the  custody  of  the 
secondary,  or  marshal,  such  reddidit  se9  or  writ  of  habeas  corpus,  with 
judge's  clerk ;  the  return  thereof,  shall  be  left  with  the  secondary,  or 

the  m*jsh^L°r  ***e  Ju^8e'8  c^eT^  before  whom  such  person  was  remfeedi 
or  brought  to  be  filed ;  and  that  a  copy  or  note  of  such 
render  or  return  of  the  writ  of  habeas  corpus  under 
the  hands  of  such  justice,  or  the  secondary,  shall  be  de- 
livered to  the  marshal  at  the  time  of  the  commitment 
R.  T.  3  Ann.  Such  copy  or  note  is  made  by  the  judge* 
clerk. 

May  take  The  bail  may  take  the  principal  on  a  Sunday,  and  keep 

principal  on  a  him  till  the  next  day,  and  then  surrender  him.  6  Mod. 

Sunday.  231.    But  they  must  stay  with  him,  or  take  a  note  fowa 

him,  consenting  to  stay  at  a  lock-up  house  till  a judg* 

comes  to  town,  so  as  to  render  him.  See  2  H.BL  180. 
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Of  staying  Proceedings  against  the  Bail,  (or  the  Princi- 
pal upon  the  Judgment,)  where  a  Writ  of  Error  is 
brought  by  the  Principal  be/ore  the  Time  expires  for 
their  Surrender. 

A  writ  of  error  does  not  prevent  the  plaintiff  from  pro-  ^writ^e^?r 
ceeding  by  action  of  debt  on  the  judgment,  against  the  pr^jL 
principal,  or  by  sci.fa.,  or  action  of  debt  on  the  recogni-  onthejudg- 
zance,  against  the  bail :  in  such  cases,  however,  if  error  mentbyacaon. 
be  brought,  and  not  mentioned  for  the  purpose  of  delay, 
the  Court  will  stay  the  proceedings  upon  terms,  pending 
the  writ  of  error. 

If  an  action  be  brought  against  the  principal  on  the  ^8uSL^ 
judgment  pendiug  error,  and  be  held  to  bail,  before  he  m0^WL 
can  apply  to  stay  these  proceedings,  he  must  put  in  bail, 
and  perfect  them,  (a)  5  Term  Rep.  9.  Smith  v.  SAephard, 
6  Term  Rep.  465.  BickweU  v.  Longstaffe. 

If  an  action  be  brought  on  the  recognizance  against  If  *?action 
bail,  ati  appearance  must  be  entered  previous  to  this  mo-  J^^J601** 
tion ;  or  if  there  be  a  scire  facias  against  the  bail,  they 
must  first  appear.    Ibid. 

The  plaintiff  recovered  judgment  against  .the  principal,  Prop6^^ 
and  took  out  a  ca.  sa.  and  had  a  non  est  inventus  returned ;  baH^kud 
of  this  judgment  error  is  brought,  and  two  days  after  the  pending  error 
plaintiff  sues  out  a  set.  fa.  against  the  bail,  who  now  mov-  oy  theprincn 
ed  to  stay  the  proceedings  upon  the  sci.fa.9  as  is  done  in  P*** 
cases  where,  pending  error,  the  plaintiff  brings  an  action 
of  debt  upon  the  judgment ;  insisting  it  was  more  rea* 
aonable  in  this  case,  because  otherwise  the  bail  might  lose 
the  advantage  of  discharging  themselves  by  a  surrender  ' 
of  the  principal,  which  they  can  do  at  any  time  before 
the  return  of  the  second  set. fa.  Cur.  thought  it  reasonable 
that  the  proceedings  should  be  staid,  on  the  bail's  con- 
senting, that  if  the  judgment    be  affirmed,  they  would 
render  the  principal,  or  give  judgment  on  the  set.  fa.  Str. 
419.  Meyer  v.  Arthur. 

It  is  now  generally  understood,  that  where  error  is  ^.^  ?ppI* 
brought  by  the  principal  within  the  time  allowed  by  the  ^ete^to 
court  for  the  surrender  of  defendant  by  his  bail,  the  court  stay  proceed- 
will,  upon  application,  stay  the  proceedings  against  them  iugs  are,  that 
till  the  writ  of  error  shall  be  determined,  they  undertak-  Q*T  W  <f 

J  render  within 

•  .     •      •  four  dayBaf- 

"  ter  affirmance. 


ji 


(a)  4  Term  Rep.  67. 
Pp2 
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ing  to  pay  the  plaintiff  the  damages  recovered,  or  surren- 
der him  within  four  days  next  after  the  determination  of 
the  writ  of  error,  in  case  the  same  is  in  favour  of  defen- 
dant in  error.  Capron  v.  Archer y  I  burr.  840.  1 1  East, 
316,  S.  P.  Sprang  v.  Monprivat. 

Ifthey.do  not      p^  Cur.— Where  the  bail  do  not  apply  to  stay  the 

apply  in  tune,  proceedings  pending  error,  till  their  time  to  surrender  is 

out,  we  will  not  give  them  any  time  for  that   purpose : 

but  only  four  days  to  pay  the  money,  after  the  judgment 

is  affirmed.  Richardson  v.  Jelly,  2  Str.  1270. 

Writ  of  error  Plaintiff  took  out  a  ca.  sa.  3d  December,  on  4th  a  writ 
gtojw  all  pro-  0f  error  was  allowed :  notwithstanding  which,  he  called 
ajnfost  bail  for  a  return  of  non  est  inventus,  and  then  waiting  till  the 
sothat  you*  writ  of  error  was  at  an  end,  proceeded  by  £Ct./a.*against 
cannot  call  for  the  bail.  The  whole  proceedings  were  set  aside:  for 
the  sheriff's  the  ground  of  them,  viz.  the  return  of  non  est  inventus, 
return.  wag  obtained  after  notice  of  the  writ  of  error,  which 

stopped  all  sort  of  proceedings.  Smith  v.  Nicholson,  Str. 

1186.  2  LordRaym.  1260.      . 

c       tt  €a.  sa.  lodged  in  the  sheriff's  office  the  13th  May :  the 

sa^turned08,  *^th  a  wr^  °'  error  was  served ;  the  2llth  the  plaintiff  got 
though  error  the  ca.  sa.  returned,  and  then  brought  bis  action  on  the 
brought  after  recognizance.     Lord  Kenyon — The  proceedings  against 

it  ia  left  at  the  the  bail  are  clearly  irregular;  the  sheriffs  could  not  make 
ahenfTa  office.  a  return  to  the   wfit  UQtil  the  20th>  before  which  time 

the  writ  of  error  was  allowed  and  served.  Rule  to  set 
aside  proceedings  absolute.  Perry  v.  Campbel  if  an 
3  Term  Rep,  390.  Str.  867,  S.  P.  SweeiappU  v.  Goodfd- 
-  low.  S.  P.  1  East,  662,  Miller  v.  Newbald.  Error  was 
allowed  the  3d  of  June,  the  ca.sa.  returnable  the  5th,  and 
*  about  four  in  the  afternoon  of  same  day  the  allowance 
was  served ;  after  which  the  ca.  sa.  was  returned,  and  set. 
fa*  sued  out.  Proceedings  set  aside  for  irregularity. 

Will  not  stay  But  if  a  writ  of  error  is  brought  by  the  principal,  aad 
proceedings  no  bail  is  put  in,  if  bail  is  required  so  as  to  make  it  as 
raiding  error  absolute  supersedeas  y  the  court  will  not  stay  the  proceed* 
tuibail  put  in.  ingg  gainst  the  bail.  Str.  781.  Hunter  v.  Sampson.  See 

also  1  Str.  526.  Fisher  v.  Emcrton.  S.  P.  (a) 
If  execution.        If  plaintiff  obtains  execution  on  scire  facias,  against 


(a)  Court  said,  by  not  applying  in  time,  the  bail  hate 
submitted  to  meet  the  sheriff.    Fieri  non  dc6et>  facta* 

valet. 
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bail,  pending  error,  the  court  will  not  set  it  aside.  Sir. 
526,  f*isher  v.  Emerton. 

After  judgment  on  set.  fa.  against  bail,  motion  to  stay  where  no  bail 
execution,  the  principal  having  brought  error,  and  the  is  required, 
bail  undertaking  to  pay  the  condemnation-money  and  the  the  bail  ap- 
costs  on  the  set.  fa.  in  four  days  after  affirmance;  but  in  p^^J?1sUy 
this  case  there  being  no  bail  on   the  writ  of  error,  the  {J,^  va^m 
court  made  the  bail  undertake  also  to  pay  the  costs  on  take  for  the 
the  writ  of  error,  in  case  the  judgment  was  affirmed:  and  costs  in  error. 
said  it  was  a  favour  they  were  asking,  and  they  would 
make  them  submit  to  equitable  terms.  Riston  v.  Francis, 
Sir.  877.  3  East,  546.  S.  P.  Buchanan  v.  Alders  and  an. 

The  defendants  brought  terror  in  K.  B.  and  afterwards  When  the 
in  parliament,  and  then  suffered  a  nen  pros  on  the  first  v**11*  W1JJJY* 
writ ;  after  this,  they  moved  to  stay  proceedings  on  the  fj"*  Proceed* 
judgment  pending  the  second  writ,  which   the  court  re-    ^ 
fused,  being  vexatious.     Entwistte  v.  Shepherd,  2  Term 
Hep.  79.     It  is  discretionary  in  the  court.     Similar  ap- 
plications were  made  and  refused,  it  appearing  that  the 
writs  of  error  were  brought  for  the  purpose  of  delay. 
Ibid. 

If  the  bail  undertake  to  pay  the  debt  and  costs  within  Iftheyunder- 
four  days  after  affirmance  in  the   Exchequer-chamber,  take  to  pay,    • 
and  the  judgment  is  affirmed,  the  defendant  brings  error  brought  in 
in   parliament,  the  plaintiff  shall  not  have  execution  until  the  house  of 
the  affirmance  there,  because  that  is  the  final  affirmance,  lords  after,  ft 

5  Burr.  2819.  Kershan  v.  Cartwrigkt.  »**  *&* 

mance  whicflt 
The  plaintiff  obtained  judgment  against  the  principal,  ig  meant 

and  he  brought  a  writ  of  error,  and  transcribed,    which  y^iere  fa^ 

remained  undetermined;    defendant  was  served  with  a  is  judgment 

writ  on  the  judgment,  and  for  want  of  plea,  judgment  against  the 

signed  against  him  by  default,   and   execution   issued,  principal, 

and  the  sheriff  in  possession.     Cur.  staid  the  proceedings  c?^e^™ay 

upon  it,  as  it  would  be  unreasonable  that  the   plaintiff  ^  affirmance 

should  proceed  in  executing  a  judgment,  which  would  upon  terms, 

of  course  fall  to  the  ground,  in  case  the  original  judg-  thoughsherjff 

raent  should  be  reversed ;    but  defendant  was  bound  not  kin  possession. 

to  bring  a  bil    in  equity.    4  Burr.  2454.     Taswett  v. 

Stone. 

The  defendant's  attorney  signed  a  cognovit,  and  in  it  Cognovit 
bad  consented  that  the  bail  should  stand  a  security  for  *f^ie<}  m^*Z*A 
the  debt.    The  court  was  moved  for  a  rule  to  shew  JSSl  thS 
cause  why  that  part  of  the  cognovit,  so  far  as  to  make  the  bail  should 
-tbe  bail  liable,  should  not  be  rescinded,  and  why  the  pay  the  debt, 
defendant's  attorney  should  not  pay  the  costs  of  the  ap-  cognovit  re- 
plication ;  and  on  shewing  cause 


pay  the  costs  of  the  ap-  coP1,°^t 
,  it  appeared,  that  the  icmdfii 
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bail  were  exonerated  by  the  defendant's  surrender  in  die 
time,  and  notice  given.  Cur.  ordered  that  tie  bail 
should  stand  exonerated,  and  defendant's  attorney  to 
pay  the  costs  of  the  application.  -  Simpson  and  another 
executrix  v.  Wilbet. 

Bail  in  error  If  two  become  bail  in  error,  they  cannot  surrender  the 
cannot  sur-  principal,  though  be  become  a  bankrupt  pending  the 
jgj*  pnn"     writ  of  error.     1  Term  Rep.  624.    Southcote  v.  Bratk* 

waitc ;  for  their  recognizance  is  to  prosecute  the  writ  of 

error  with  effect,  or  pay  the  condemnation  with  costs. 

Error  may  be  2  Cro.  402.  3  Mod.  87.     In  what  caws  error  is  no  stag 

frift^tL    °f  prott&Mng*    vide  title   Error.    A  writ  of  error  ak 

issuing  and     l°wed,  before  the  ca.  sa.  returnable,   is  a  supersedeas, 

before  the  re-  and  may  be  pleaded  by  the  bail,  to   have  been  issued 

turn  of  theca.  and  allowed  after  the  issuing,    and  before  the  return  of 

**•  the  ca.  sa.  so  as  to  avoid  proceedings  against  them  in 

set.  fa.  prosecuted  after  the  return  by  the  sheriff  of  no* 

est  inventus,  made  pending  such  writ  of  error.  Sampso* 

v.  Brown,  2  East,  439.  Salk.  321.  1  Vent.  31. 


NONPROS  FOR  NOT.  DECLARING. 

For  not  do*         Ip  ^e  plaintiff  do  not  declare  in  due  time,  he  is  liable 
daring.  to  he  nonprossed,  or  have  judgment  against  him  for  not 

prosecuting  his  suit.  By  the  stat.  13  Car.  2.  staL  & 
The  statute  c  2.  *•  3-  it  is  enacted,  That  upon  appearance  to  be  en- 
extend  to  all  tered  in  the  term  wherein  the  writ,  bill,  or  process  is 
eases.  8  Term  returnable,  unless  the  plaintiff  in  any  such  writ,  6c. 
BeP*  *••  shall  put  into  the  court  from  whence  such  writ,  &c.  did 

issue,  his  bill  or  declaration,  against  the  person  so  afr 
jested,  in  some  personal  action  or  ejections  firnue  of 
lands  or  tenements,  before  the  end  of  the  term  nextfoi* 
lowing  after  appearance,  that  then  a  nonsuit  for  wan  I 
of  a  declaration  may  be  entered  against  the  said  plaintiff. 
And  the  defendant  in  every  such  writ,  bill,  &c.  shall! 
or  may  have  judgment  to  recover  costs  to  be  taxed,  as 
on  stat.  23  H.  8.  c.  15. 

General  rule  By  the  general  rules  of  law,  a  plaintiff  must  declare 
plaintiff  must  within  twelve  months  after  the  return  of  the  writ  Bat. 
declare  in  19  by  the  rules  of  the  court,  if  he  do  not  deliver  his  deda- 
months,  but  if  ration  within  two  terms,  the  defendant  may  sign  iudf- 
r*  ^°a^\  de"  raent  °'  nonpros.  Though  unless  he  take  such  ad?an- 
SoTwiUim*"  tageof  the  plaintiffs  neglect,  the  plaintiff  may  still  de- 
two  terms  he  liver  a  declaration  within  the  year.  Orley  v.  Lee,  Mr. 
mayj«non-   J.   Butler,  2  Term  Rep.  112.    S  Term  Jtep.  12&.  P&V 

y.  Harvey. 


•* 
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But  if  the  matter  shall  be  under  accommodation,  or  Further  time. 
«ay  thing  should  prevent  the  plaintiffs  declaring  within 
two  terms,  he  may  get  a  side-bar  rule  from  the  clerk  of 
the  rules  for  further  time  to  declare  (if  defendant  be  not 
in  custody,)  and  must  serve  defendant's  attorney  with  a 
copy  thereof,  pay  6s.  6d. 

The  defendant  did  not  file  common  bail  within  two  B^?U8tJ* 
^nw,  and  plaintiff  did  not  declare  after  the  end  of  the  J^  *M^ 
second  term;  but  before  the  third   term,  defendant  filed  returnable,  or 
bail,  and  entered  a  nonpros.     On  motion  to  set  it  aside,  cannot  non 
the  master  was  of  opinion,  that  a  nonpros  could   never  P*<*« 
be  signed,  unless  bail  was  filed  in  the  term  in  which  the  Writ  return- 
writ  was  returnable.     Holmes  v.    White,  E.   11    Geo.  8.  able  Michael- 
It  is  now  held,  that  if  a  writ  be  returnable  the  first  return  ^  Jgj^j 
of  Michaelmas  term,  and  an  appearance  entered  the  224  sSfjan.  and 
Jan.  by  defendant,  a  nonpros  being  signed  the  6th  of  mgn  judgment 
March,  for  want  of  declaration,  is  good.    Prigmore  v.  of  nonpros 
Bradley,  6  East,  314.  6th  March. 

If  the' defendant  files  common  bail  within  the  term  the  How  long  to 
writ  is  returnable,  he  has  twelve  months  after  to  sign  a  "g"  a  nonpros 
nonpros":  put  be  cannot  do  it  at  any  time  after.  White  v.  b?  pa** 
mite,  E.  11  Geo.  3.     But  by  the  rule,  M.  1654,  #.  15.  a 
nonsuit  may  be  entered  at  the  end  of  the  second  term  on 
a  continuance  over  by  dies  datus,  but  not  the  third  term 
or  after.  , 

If  the  action  be  by  original,  the  defendant  may  sign  By  original 
his  nonpros  any  time  before  the  essoign  day  of  the  third 
term,  without  giving  a  rule  to  declare ;   but  an  appear* 
ance  must  be  entered  the  term  in  which  the  writ  is 
returnable. 

If  the    writ  be  joint,  and  the  appearance  several,  the  *****  ** ** 
defendant  cannot  sign   several  nonprosses.     Comyn,  74.  Jomt- 
4  Burr.  2118.     Pryce  v.  Foulkes  et  aU 

Latitat  against  four,  and  four  nonsuits  signed,    held  One  cannot 
irregular,    because   the  trespass  k    joint,    and  though  sign  nonpros 
plaintiff  may  count  severally,  yet  it  remains  joint,  foY/ where  there 
eevered  by  the  count.    Salic.  455.  Allington  v.  Vavasor,  fejj^j™ 

Writ  against  three,  one  arrested  and  put  in  bail,  plain-  The  jfo, 
tiff   not  having  declared    within   two   terms,    nonpros 
signed  by  him,  the  other  two  not  having  appeared.  Court 
were  of  opinion,  that  in  a  joint  action  the  plaintiff  could 
not  be  nonprossed  by  one,    or  some  of  the  defendants  • 
without  the  others.    Powel  v.  White  et  al.  DougL  169. 

The  defendant  and  another   were  joined  in  the   writ,  When  a  non- 
declaration  filed  against  the  other  only.    A  nonpros  was  P10*  "**  *• 
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signed  against  signed  for  not  declaring  by  the  present  defendant,  and 

one  in  an        held  regular i  and  it  was  said  that  there  had  been  cases 

action  against  where  notice  of  declaration,  and  even  taking  out  a  rale  to 

wo"  declare  against  one  defendant  only,  have  been  held  suffl- 

cient  severance  of  the  action,  so  as  to  entitle  the  other  to 

sign  judgment  of  nonpros.    Roe  v.  Cock,    2  Term  Sep. 

261.    Butler  v.  Upton.  S.  P. 

Cannot  non-  If  defendant  removes  the  cause  by  habeas  corpus,  be 
pros  if  remov- cannot  nonsuit  the  plaintiff  for  not  declaring,  for  the 
•**•  plaintiff  is  not  bound  to  follow  him.     N.  on  R.  iMtcfc. 

16  Car.  2.     But  he  must  declare  in  two  terms.  Ibid. 

Nor  can  a  If  a  prisoner  is  superseded  on  filing  common  bail,  be 

prisoner.         never  can  sign  a  nonpros,  because  he  did  not  file  bail  in 

the  term  in  which  the  writ  was  returnable.    5  Term  Rep. 

85.  Sherson  v.  Hughes. 

Nor  pending        A  nonpros  cannot  be  signed  pending  an  injunction. 

injunction.       Bowser  v.  Price,  E.  20  Geo.  3.  nor  for  not  adjourning  an 

essoign.      2  Str.  1194.   as  there  is  no  color   for  the  es- 

soigh.  (a) 

Court  refused  -  Court  refused  to  set  aside  a  regular  nonpros  against 
to  set  aside  a  plaintiff,  who  sued  for  a  penalty  on  stat.  of  usury.  It 
regular  non-    might  have  been  a  different  consideration,    in  case  the 

tan? action?"1  Plaintiff  had  been  the  party  rea%  injured,  and  had  taA 

in  order  to  come  at  justice  and  reparation  for  such  real 
injury.     Bennet  qui  tarn  v.  Smith,  1  Burr.  401. 

Ca.  sa.  or  &  The  defendant  may  take  out  a  ca.  sa.  or  fi.  fa.  for  the 
fa.  costs  of  a  nonpros.     1  Wils.  316.  Murray  v.  Wilson. 

When  an  at-  The  court  had  made  an  attorney  pay  the  costs  of  a  no*- 
torney  will  he  pros  where  he  refused  to  produce  his  client,  on  an  order 
ordered  to  pay  obtained  for  that  purpose,  and  an  affidavit  that  he  could 
cost8a  fiud  no  such  man  as  the  plaintiff.     Gwynn  v.  Kirby,  St. 

402.    Sayer  Rep.  172. 

May  he  set  A  nonpros  may  be  set  aside  for  irregularity  on  motion, 
aside.  but  it  must  be  on  affidavit  of  the  facts. 

If 4n  action  he  A  judgment  of  nonpros  was  signed,  and  an  action 
brought  on  was  brought  on  the  judgment — The  nonpros  was  irre* 
a  judgment  of  gular;  the  defendant  in  this  action  obtained  two  rules, 
nonpros  which  ^  one  to  get  agide  ^  judgment  of  nonpros  for  irr* 

Sie'w^Je^pro-  gutonty*  ^e  otaer  *°  ■©*  aside  the  proceedings  in  ti* 

ceedingsmay 

be  set  aside  in     - 
one  rule. 

(a)   In  this  case    plaintiff  proceeded,    and  obtained 

judgment  for  want  of  a  plea,  and  court  refused  to  set  it 

aside. 
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action  on  the  judgment.  The  plaintiff  obtained  another 
mle  why  the  last  of  the  two  rules  should  not  be  set  aside, 
as  one  rule  would  have  answered  the  purpose  of  both. 
Court — That  as  the  original  action  was  the  substratum  of 
the  whole,  if  that  failed,  the  subsequent  proceedings  had 
upon  it,  whether  by  execution  or  another  action,  also 
failed  with  it ;  and  that  the  whole  might  be  set  aside  in 
one  rule.  That  it  was  the  practice  so  to  do  in  actions  on 
bail-bonds;  and  that  they  ought  for  the  sake  of  (economy 
to  adhere  to  that  practice.  Rule  absolute.  Barlowe  v. 
Kaye,  4  Term  Rep.  688. 

Writ  was  sued  out  on  the  14th  March,  returnable  the  Defendant 
first  return  of  Easter  term  26th  April :    the  defendant  JJSSedfa" 
being  arrested  17th  April,  put  in  bail  above,  and  after-  discharge  of 
wards  surrendered.     In  Trinity  term  he  was  removed  by  his  bail  in  the 
habeas  corpus  from  K.  B.  to  the  Fleet.     On   1st  Nov.  K-  B.  remov- 
declaration  was  filed  against  him  in  the  C.  P.  and  judg-  ff^?8^  by 
meat  of   nonpros  was  signed  on  6th  Nov.  in  this  court  mt0  the^leet! 
for  want  of  declaration.     Buller  J. — If  a  prisoner  be  and  plaintiff 
removed  from  the  K.  B.  prison  to  the  Fleet,    before  de-  declared 
claration  delivered,  the  plaintiff  has  his  election  either  agphisthim 
to  retain  the  cause  here,  and  bring  it  back   by  habeas ^TenJwtlie 
corpus,  or  to  declare  against  him  in  the  Fleet :    Rule  to  second  term 
set  aside  the  judgment  absolute.    Sherson  6;  another  v.  after  writ  was 

Hughes,  6  Term  Rep.  36.  returnable,  a 

judgment  of 
In  order  to  sign  a  nonpros,   get  a  roll,    and  enter  nonpros  sign- 
thereon  the  warrant  of  attorney  for  the  defendant   only,  ed  after  was 
and  ingross  the  nonpros  thereon,  also  ingross  it  on  a  10s.  irregular, 
stampt  paper,  which  being  done  take   the  same*  to   the  How  to  sign 
clerk  of  the  judgments,  who  will  sign  it,  pay  him  8s.       nonpros. 

As  yet  of  the  term  of  St.  Hilary,  in  the  57th  year  of 
the  reign  of  king  George  the  third.     Witness,  Ac. 

Middlesex,  (ss)  C.  D.  puts   in  his  place  J.   D.  his  Nonpros  for 

attorney,  at  the  suit  of  A.  B.  in  a  plea  of  trespass.         not  ^^""g 

„    ^  •*•■.  .  upon  a  bill  m 

Middlesex,  {ss)  C.  D.    according  to  the  form  of  the  Middlesex 

statute  in   such  case  made  and  provided,  was  served 

with  a  precept  (a)  of  our  lord  the  king,  called  a  bill  of  (a)  Writ  or 

Middlesex,  issued  out  of  the  court  of  our  said  lord  the  latitat. 

king,  before  the  king  himself,    directed  to  the  sheriff  of 

Middlesex,  returnable  on  next  after 

from  the  day  of  Easter  now  last  past,  to  answer  A.  B. 

in  a  plea  of  trespass  (6) :   and  the  said  Joseph  at  that  The  &&&, 


(b)  If  defendant  be  arrested,  put  in  the  ac-etiam, 
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day  appeared  by  J.  D.  his  attorney,  according  to  the 
form  of  the  statute  in  such  case  made  and  provided; 
and  the  said  A.  B.  in  the  aforesaid-  court  of  our  said 
lord  the  king,  before  the  king  himself,  at  Westminster 
aforesaid,  hath  not  declared  by  his  bill,  or  declaration, 
in  any  personal  action,  or  in  ejectment,  against  him  the 
said  A.  B.  before   the  end  of  term  then  next  fol- 

lowing,  being  the  next  term  after   the  appearance  of 
him  the  said  C.  D. :   Therefore  it  is  considered  by  his 
majesty's  court  here,  that  the  said  A.  B.  take  nothing  by 
(c)Writ        his  said  precept  (c),  but  that  he  be  in  mercy,  4fc-    And 
^U  oftte  "     U  is  further  considered  by  the  said  court  here  that  the 
a*n     day  of  sa^  C*  D.  did  recover  against  the  said  A.  B.  60b.  for 
1817.    his  costs  and  charges  laid  out  by  him,  about  his  defence 
in  this  behalf,   by  the  court  of  our  said  lord  the  king 
here  adjudged  to  the  said  C.  D.  and  with   his  assent, 
according  to  the  form  of  the  statute  in  such  case  made 
and  provided  ;  and  that  the  said  C.   D.  have  execution 
thereof,  <fcc. 

Nonpros  can*  ""  *e  defendant  could  have  signed  a  nonpros  for 
notafter  de-  want  of  declaration  at  the  end  of  the  second  term,  and 
daration  de-  did  not  until  a  declaration  was  actually  filed  or  deliver- 
livered,  bo  ed,  it  is  irregular.  Orley  v.  Lee,  %  Term  Rep.  itt 
*Vned'  Executors  and  administrators  pay  costs  of  nonpros.  S 

Burr.  1 584,  Hawes,  ex.  v.  Saunders. 

Nonpros  for  The  plaintiff  may  also  be  nonprossed,  in  any  stage  of  the 
not  replying,  suit,  for  not  complying  with  the  rules  of  the  court,  viz. 
&c  not  replying  to  the  defendant's  plea,  not  surrejoining 

to  his  rejoinder,  not  entering  the  issue  (a)  when  served 
with  a  rate  within  the  time  allowed  for  that  purpose, 
which  is  a  final  judgment,  and  is  signed  on  a  10s.  stamp* 
paper,  the  master  taxes  these  costs  also. 

Action  win  The  costs  now  are  taxed  at  60s.  for  service  of  course, 

Be  for  costs,    and  if  there  be  special  bail,  the  master  taxes  the  cost* 
himself. 


(a)  Judgment  of  nonpros,  for  not  entering  the  issae, 
cannot  be  signed,  unless  there  be  a  rule  to  enter  the 
issue  of  the  same  term  in  which  such  judgment  if 
signed.    Lancaster  v.  Fraser,  1  Maule  and  Selw.  478. 
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If  an  attorney  sues  by  original,  he  waives  his  privilege ; 
or  if  he  sue  in  another's  name,  be  does  the  same.  2  Str. 
$37.  Therefore  if  he  means  to  sue  as  a  privileged  person, 
he  must  issue  out  an  attachment  of  privilege,  which  is 
*igued  by  Messrs.     Provost  and  Chambre,    who   take 
nothing,  seal  7d.  and  &  precipe  is  to  be  left  in  the  office.  If  J" )££L™ 
bailable,  affidavit  must  be  made  of  the  debt.   But  he  may  process  and 
sue  by  common  process,  and  indorse  his  own  name  on  declare  by  ti- 
the writ,  as  the  attorney.     And  he  may  also  declare  by  toraey* 
another  attorney,  Jackson  v.  Barnard,  7  Term  Rep.  85. 
And  though  he  be  in  prison,  he  may  sue  by  attachment 
for  privilege,  and  need  not  indorse  his  name  on  the  writ, 
4  Term  Rep.  275.     Fields,  one,  $c.  v.  Lew  in.     His  privi- 
lege only  continues  whilst  he  is  practising,   and  has  his 
certificate.    7  Term  Rep.  25. 

It  is  ordered  that  from  and  after  the  last  day  of  this  Attorneysuing 
term,  every  attorney  of  this  court  who  shall  sue  out  any  «*tan  attach- 
attachment  of    privilege  against  any  defendant,  shall  P"™*  ^J*1**- 
leave  a  precipe  with  the  signer  of  the   writs,    with  the  5£  ^feJJ? 
defendant's    names,   not  exceeding  four  in  each  writ,  dants,  to  leave 
with  the  return  and  day  of  signing  such  writ,  and  the  a  precipe  with 
agent's  or  attorney's  name  who  sued  out  the  same ;    and  ***  *&***  <* 
all  such  praecipes  shall  be  entered  on  the  roll,    where  the  ***  Wlitfc 
praecipe*  of  latitats,  and  all   other  writs  issuing  out  of 
this  court  are  entered :    and  the  officer  that  signs  the 
writs  in  this  court,  shall  not  sign  such  attachment    till  a 
praecipe  be. left  with  him    for  that    purpose.     R.   H. 
2Q.Geo.  2. 

An  attorney,  plaintiff,  cannot  sue  an  attorney  defendant,  Attorney  can. 
(being  both  of  the  same  court)  by  attachment  of  privilege,  n<>t  sue  an  st- 
and hold  him  to  bail ;  if  he  do,  the  court  will  discharge  ^T7  *£/*" 
him  out  of  custody,  and   stay  the  proceedings  without  ^K! 
costs.     Barber  v.  Palmer,  6  Term  Rep.  524.  8  Term  Kep. 
395.  S.  P.  Nichols  v.  Earle.  Or  defendant  may  plead  his 
privilege  in  abatement     Ibid,  (a) 

Ad  attorney  shall  not  have  his  privilege  against  foreign  No  privilege 

'  in  foreign 

(a)  If  plaintiff  and  defendant  are  attornies  of  different 
courts,  tb§  plaintiff  is  allowed  his  privilege  of  suing  the 
defendant  by  attachment.  2  Str.  837.     1  Black  Ren  19 
2  Black.  Rep.  1325.    4  Bacon's  Ab.  227.  ^ 
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As  to  suing  a 
person  in 
Wales, 


attachments  in  London.     Ridge  v.  Hardcastle,  8  Term 
Rep.  417. 

Attorney  m*y  An  attorney  may  sue  by  attachment  of  privilege, 
8116  t^tho**?"  *k°uSk  *"s  certificate  has  expired  and  not  been  renewed, 
iSfoertifi^te  if  it  be  within  a  year  from  the  expiration  of  his  certifi- 
has  expired,    cate,  and  though  he  has  been  in  prison  for  above  a  year 

before   the    suing   out   of  the    writ     Prior  v.  Moore, 

2  Maule  and  Selw.  605. 

If  plaintiff,  an  attorney,  sue,  by  attachment  of  privilege, 
a  defendant  resident  in  Wales,  for  words  spoken  there, 
and  lay  the  venue  in  the  Welch  county  (in  order  that  the 
cause  may  be  tried  in  the  next  English  county,)  and  the 
judge  at  the  trial  certify,  that  the  defendant  was  resident 
in  Wales,  &c;  that  fact,  thus  certified,  may  be  suggested 
on  the  judgment-roll,  in  order  to  entitle  the  defendant  to 
enter  a  judgment  of  non-suit  under  13  Geo.  8.  c.  ol.  The 
plaintiff  in  this  case  might  have  exercised  his  privilege,  by 
.  laying  the  venue  in  Middlesex.  Evans,  one,  &c.  v.  Jones, 
6  Term  Rep.  500. 

Attachment  of  George  the  third,  Ac.  To  the  sheriff  of  Middlesex, 
privilege.         greeting:  We  command  you,  that  you  attach   C.   D.  if 

he  be  found  in  your  bailiwick,  and  him  safely  keep,  so 
No  memoran-  that  you  have  his  body  before  us  at  Westminster,  on 
urn  neces-  p^ay  next  after  the  morrow  of  All  Souls,  to  answer 
A.  B.  gentleman,  one  of  the  attornies  of  our  court  before 
us,  according  to  the  liberties  and  privileges  of  such  attor- 
nies, and  other  ministers  of  the  same  court,  from  time 
whereof  the  memory  of  man  is  not  to  the  contrary  used 
and  approved  of  in  the  same,  of  a  plea  of  trespass ;  and 
also  to  a  bill  of  the  said  A.  B.  to  be  exhibited  against  the 
said  C.  D.  for  5001.  upon  promises,  according  to  the  cus- 
tom of  our  court,  before  us,  and  that  you  have  there  then 
this  writ  Witness  Edward  Lord  EUenborough  at  West- 
minster, the  day  of  in  the  57th  year  of  oar 
reign. 

Law  and  Markiam. 

A.  B.  in  person. 

Bail  for  2501.  by  affidavit  filed. 

To  be  ingrossed  on  a  5s.  stampt  parchment,  and  make 
a  praecipe  for  the  office,  thus : 

Middlesex.  Attachment  of  privilege  for  A.  B.  gent 
one,  Ac.  against  C.  D.  case  for  5001.  upon  promises,  re- 
turnable on  Friday  next  after  the  morrow  of  All  Souls. 


sary. 


The  precipe. 


Oath  for  2501.  by  affidavit 
filed. 


A.  B.  in  person* 
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If  the  action  is  not  bailable,  then  leave  out  the  ac-etiam,  if  action  not 
and  add  the  notice  to  appear  to  it,  as  in  a  latitat,  or  bill  bailable. 
of  Middlesex. 

If  the  defendant  appears  he  files  common  bail  with  If  appearance. 
Mr.  Smithy  with  a  memorandum  or  warrant  on  a  5s. 
stamp. 

The  declaration  is  engrossed  on  a*4d.  stampt  paper,  the 
form  of  which  is  as  follows: 

Middlesex,  (ss)  A.  B.  gentleman,  one  of  the  attornies  Declaration, 
of  the  court  of  our  lord  tbe  king,  before  the  king  himself, 
being,  according  to  the  liberties  and  privileges  of  the  same 
court,  used  and  approved  of  in  the  same,  from  time 
whereof  the  memory  of  man  is  not  to  the  contrary,  pre- 
sent here  in  court  in  his  own  proper  person  complains  of 
Abraham  Adams,  being  in  the  custody  of  the  marshal  of 
the  Marshalsea  of  our  lord*  the  now  kiug,  before  the  king 
himself,  of  a  plea  of  trespass  on  the  case ;  for  that  whereas 
(as  in  other  cases ;  add  pledges  at  the  end.)     The  decla- 
ration for  fees,  and  the  proof  necessary  to  support  the  de- 
claration, will  be  found  in  my  Mod.  Pleader,  with  useful 
notes. 

An  attorney  plaintiff  is  entitled  to  lay  his  venue  in  Mid"  Attorney  may 
dlesex,  and  it  cannot  be  changed  without  his  consent,  lay  venue  in 
Vide  title  Venue.    2  Salt.  268.    3  Term  Rep.  572.  But  Middle*, 
an  attorney  defendant  has  not  the  privilege  of  changing  jj"**f  defen- 
the  venue  into  Middlesex,  when  it  is  laid  in  another  coun-  vjw11^1- 
ty.  Pope  4r  ft*-  ▼•  Redfearne  ux.  <fec.  4  Burr.  2027.  3  Mod.  changing  it 
280.     Carth.  126. 

The  time  allowed  for  declaring  upon  an  attachment  of 
privilege,  is  the  same  as  upon  a  bill  of  Middlesex,  or 
latitat. 

If  an  attorney  delivers  or  files  his  declaration,  and  gives  w^  ^n. 
notice  thereof,/owr  days  exclusive  before  the  end  of  the  dant  is  to 
term  wherein  the  attachment  is  returnable,  the  defendant  plead. 
must  plead  as  of  that  term,  if  rule  to  plead  be  given,  and 
plea  demanded.     But  if  he  does  not  deliver  his  declara- 
tion four  days  before  tbe  end  of  tbe  term,  or  before  the 
essoign-day  of  the  subsequent  term,  defendant  will  be  enti- 
tled to  an  imparlance.      R.  on  R.  M.  5  Ann.  Reg.  3.  a. 
Gilb.  K.  B.  346. 

All  the  other  proceedings  are  exactly  as  in  common 
cases,  and  when  an  inquiry  is  issued,  or  execution,  you 
style  him  exactly  as  mentioned  in  the  declaration. 

N.  B.  Notice  of  trial  or  inquiry  is  the  same  as  in  other 
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For  what  an  An  attorney  has  privilege  to  be  sued  only  in  the  court 
attorney-nifty  where  he  is  an  attorney,  and  by  bill;  even  as  acceptor^ 
u  «u*lfor'  a  bill  of  exchange.  Doug.  313,  Comerford  v.  Price.  If  he 
is  sued  by  original,  he  may  plead  his  privilege,  ibid.  313. 
and  he  ought  also  to  sue  in  the  same  court  1  Mod.  118. 
If  plaintiff  and  defendant  are  both  attorn ies  of  the  saw 
courts  the  proceeding  is  by  bill, not  by  attachment  to  hold 
to  bail.  Sir.  1141.  6  Term  Rep.  624.  If  sued  as  exe- 
cutor, &c.  or  jointly  with  others,  he  loses  his  privilege. 
1  Vent.  298.  Sato.  644.  He  is  not  entitled  to  privilege 
in  a  foreign  attachment,  8  Term  Rep.  417.  His  privilege 
only  continues  whilst  practising,  and  whilst  be  has  bit 
certificate,  7  Term  Rep.  26,  26.  Nor  is  he  subject  to  the 
jurisdiction  of  the  courts  of  conscience,  except  where  he 
is  expressly  made  liable  thereto,  as  in  Westminster,  25 
Geo.  2.  c.  42.  *.  1.  Tower  Hamlets,  19  Geo.  3.  c.  68. 24 
London,  39  &  40  Geo.  3,  c.  104. 

C.B  arrested  1°  &*•  $64,  it  is  said,  that  an  attorney  of  the  C.  B. 
here,  must  arrested  in  this  court,  must  put  in  bail,  and  pleads* 
put  in  bail,  If  privilege.  But  if  arrested  in  the  same  court  wherein  he  is 
of  this  court  an  attorney,  he  shall  be  discharged  on  common  bail.  Tk 
**  Mayor  of  Basingstoke  v.  Eonner,  1  If  Us.  306.  S.  P.  &* 

the  slat.  12  Geo.  2.  c.  13,  as  to  an  attorney,  who  is  a  pri- 
soner in  any  gaol  not  to  sue  out  any  writ  in  any  court  of 
law  or  equity,  unless  commenced  before  confinement 
But  he  may  defend,  Willes,  288,  and  may  sue  out  an 
attachment  of  privilege  for  a  debt  of  his  own.  7  TermRef- 
67 1.    Kay,one,  %c.  v.  Denew. 

Same  point         In   1  Wtls.   298.  it  is  stated  that  an  -  attorney  of  this 
'  court  was  arrested  by  latitat,  and  held  by  the  whole  court, 
that  it  is  a  motion  of  course  to  discharge  him  on  filinf 
common  bail.    Wheeler's  case,  or  by  summons. 

If  sued  as  ^n  attorney  sued  &s  an  executor,  is  not  entitled  to  pri- 

executor.        vilege,  for  he  is  sued  in  right  of  the  testator,  and  not  a 

his  own  right.  2  Lill.  P.  R.  246.  Nor  if  sued  jointly  witk 

A  .  m  his  wife  or  others.  Comb.  6.  ScUk.  646.  Dyer  377.  (a) 

A  bill  may  j 

now  be  fifed  It  is  settled,  that  an  attorney  of  this  court  may  be  sued 
against  an  at-  ;Q  the  vacation,  and  he  must  pay  the  costs ;  and  the  court 

vaSScm^I  have  said»  that  jt  wiU  be  Puttin8  a**0™88  in  tbe  •■■* 
hemust  pay    situation  with  all  other  defendants  who  may  be  sued  i* 
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Vacation.    Wagharne  v.  Fields*  5  Term  Rep.  173.  E.  T. 
38  Geo.  3.    See  Dougl.  313.  S.  P. 

The  solicitor  under  a  commission  of  bankrupt  is  not  ^3°  jj^fT 
in  the  first  instance  liable  to  the  messenger  whom  he]^^^~^ 
nominates  for  his  bill  of  fees ;  but  if  the  solicitor  agree  for  fegg. 
with  the  petitioning  creditor,  to  work  a  commission  for 
a  certain  sum,  and  receive  a  great  part  of  that  sum,  he 
will  be  liable  to  such  messenger.      Hartop  v.  Juckes, 
2  Maule  and  Selw.  438. 

The  plaintiff  filed  a  bill  against  defendant,  an  attorney, tf  J?" J??" 
of  M.  T.  1792,  as  acceptor  of  a  bill  drawn  10th  Sept.  ^gSgh 
1792,  at  three  months  ;   defendant  demurred,  and  assign-  may  be  insert* 
ed  for  cause  that  the  bill  appeared  to  be  exhibited  in,  ed  in  the  me* 
and  was  entitled  of  Michaelmas  term  :  whereas  the  cause  morandum. 
of  action  appeared  to  have  accrued  on  a  day  subsequent 
to  said  term.  The  cause  of  action  did  not  accrue  till  the 
13th  of  Dec.    The  court  gave  plaintiff  leave  to  amend  the 
bill  (on  payment  of  costs)  as  follows : — Michaelmas  term, 
ifc.  Be  it  remembered,  that  on  the  14th  day  of  December 
(the  day  after  the  cause  of  action  accrued)  A.  Dods  worth 
brought  into  the  office  of  the  clerk  of  the  declarations  of 
this  court,  according  to  the  course  and  practice  of  the 
same  court,  his  certain  bill  against  W.  B.  gent,  one,   <fcc. 
and  filed  the  same  bill  as  of  Michaelmas  term,  in  the  33d 
year  of  the  reign,  <&c.  which  said  bill  follows  in  these 
words,  Ac.     Dodsworth  v.  Bowen,  5  Term  Rep.  325. 

How  to  proceed. 

The  first  step  taken  is,  to  prepare  a  bill  against  him, 
which  is  a  complaint  in  writing,  describing  him  as  being 
present  in  court,  1  Saund.  28.  and  concludes  with  a 
prayer  of  relief,  or  it  may  be  brings  his  suit,  Andrews  247. 
(which  is  engrossed  on  4d.  stampt  parchment,)  and  make 
copy  on  4d.  stampt  paper,  file  the  bill  with  the  clerk  of 
declarations  in  the  King's  Bench  office,  with  a  memo- 
randum or  minute  on  a  5s.  stamp,  then  deliver  the  copy 
or  leave  it  at  his  house,  with  notice  to  plead  thereto  in 
Jimr  days  (which    notice  has  been  deemed .  sufficient, 
though  he  resides  more  than  twenty  miles  from.  London, 
&  Term  Rep.  369.  Mann  v.  Fletcher,  one,  SfC. ;  attornies 
being  by  afictiontoflaw,  always  present  in  court,)  provided 
the  bill  be  filed  tour  days  exclusive  before  the  end  of  the 
term.   But  if  the  bill  be  not  filed,  and  a  copy  delivered 
within  that  time,  the  defendant  is  entitled  to  an  impar- 
lance, and  then  he  is  to  plead  within  the  first  four  days 
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of  the  next  term.  Vide  N.  on  R.  E.  6  Ann.  A  copy  of 
the  bill  being  left  with  the  known  agent  to  an  attorney,  is 
a  sufficient  delivery  if  he  will  accept  it,  but  he  is  not  bound 
so  to  do.     Per  Cur.  E.  39  Geo.  8. 

It  is  a  hard  case  upon  attornies  who  reside  at  great  dis- 
tances to  plead  in  four  days.  In  the  other  courts  the  at* 
tornies  are  put  upon  a  footing  with  other  persons  to  plead 
in  eight  days,  if  the  residence  be  above  twenty  miles  from 
London;  and  I  hope  to  see  a  new  rule  upon  this  point  of 
practice,  as  it  has  been  much  complained  of,  especially 
as  country  attornies  are  frequently  absent  on  business 
from  their  places  of  abode. 

^^Stbe°f  rt  is  nid  toat  if  the  place  of  abode  of  the  defendant 
not  entered  in  ^  not  entered  in  the  master's  book  kept  in  the  office; 
the  master's  although  his  name  and  place  of  abode  be  entered  in  the 
booMfcc.  how  book,  containing  a  list  of  certificates,  a  copy  of  the  bill 
to  proceed.      mfty  ^e  g^ucfe  Up  \n  foe  office. v.  Hough,  one,  *lp. 

T.  42  Geo.  3.  cited  Tidd,  6  Ed.  313. 

Bill  must  be  The  bill  must  first  be  actually  filed  before  a  copy  is 
fim  »"■  delivered,  Constable  v.  Edwards,  E.  40  Geo.  3,  ibid,  or  it 
will  be  irregular.  I  find  in  a  note  of  mine  that  a  sum- 
mons in  1787,  was  taken  out  for  an  agent  to  shew  cause 
why  he  should  not  accept  a  copy  of  a  bill  against  his 
client,  and  the  judge  said  he  was  not  bound  to  accept  it 

The  bill  Easter  term,  in  the  57th  year  of  the  reign  of  king  Creorge 

the  third.  Law  and  Markham. 

Middlesex,  (ss)  A.  B.  complains  of  C.  D.  gentleman, 
one  of  the  attornies  of  the  court  of  our  lord  the  king,  be- 
fore the  king  himself,  present  here  in  court,  in  his  own 
proper  person ;  for  that  whereas  (as  in  other  cases,)  "  amd 
"  therefore  he  prays  relief,  $c."  add  pledges  to  prosecute. 

I.  K.  Attorney  for  the  plaintiff*. 

Defendant  in  person. 

How  to  indorse     Indorse  on  your  copy  to  be  delivered  to  the  defendant 

the  bill  ^us,  Tfosjs  a  1?^  copy  0fa  bill  filed  against  you,  as  of 

this  present  Trinity  term,  and  unless  you  plead  thereto  t* 

four  days  from  the  date  hereof,  judgment  will  be  signed 

against  you  by  default.    Charge  nothing  for  the  copy, 

as  he  is  not  bound  to  pay  for  it. 

I^Sjh0mt0     The  biU  is  filed  with  the  clerk  of  the  decla|,ations,  pay 
^B^  4d.  if  same  term,  but  8d.  if  of  a  preceding  term,  give  a 

rule  to  plead,  and  demand  a  plea  as  in  common  cases; 

and  if  defendant  does  not  plead,  sign  judgment,  and 
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eute  a  writ  of  inquiry,  as  in  other  cases.  A  demand  of 
plea  is  necessary.  The  time  for  notice  of  trial  or  inquiry 
is  the  same  as  in  other  cases. 

If  he  pleads,  make  up  the  issue  with  a  memorandum  as 
in  other  cases. 

If  an  attorney  be  arrested  in  an  inferior  coUrt,  he  may  When  he  may 
have  a  writ  of  privilege  to  release  him.  2  Black.  Rep.  have  a  writ  of 
1085.  '  privilege, 

A  copy  of  a  bill  filed  against  an  attorney  partly  print-  If  bill  filed 
ed  and  partly  written  on  one  sheet  of  paper,  stamped  against  an  at* 
with  a  four  penny  stamp*  which  contained  several  prints  ^?^y,.con" 
ed  counts,  with  two  of  them  struck  out,  and  was  other-  gheeTmore116 
wise  obliterated,  and  exceeded  seventeen  common  law  thani7com- 
folios,  was  held  to  be  irregular,   as  not  being  a  copy  monlawfolios. 
written  in  the  usual  and  accustomed  manner,  on  which 
the  duty  of  4d.  per  sheet  is  imposed  by  stat.  48  Geo.  3. 
c.  149.    And  it  appearing  that  the  bill  was  framed  in  the 
same  way  with    obliterations,    the   court  also   set  that 
aside  as  being  contrary  to  the  practice  of  the  court. 
Hariop  v.  Juckes,  1  Maule  and  Selw.  709. 

But  before  he  signs  the  writ,,  a  certificate  rniist  be  ob-  How  to  obtain 
tained  from  the  master's  clerk,  Mr.  Boyle,  of  his  being  an  •amc* 
attorney  (or  of  the  clerk  of  the  warrants  in  C.  P.  if  he  is 
an  attorney  of  that  court) ;  pay  nothing  for  signing,  seal 
7d.  take  it  to  the  clerk  of  the  papers  of  the  inferior  court, 
who  will  get  the  judge  to  allpw  it,  and  order  defendant 
to  b£  discharged  out  of  custody. 

George*  &c.  To  the  judges  of  our  court  of  our  palace  Writ  of  privi- 
of   Westminster,  and  to  every  of  them  greeting :  whereas  **&• 
according  to  thg  custom  of  our  court  before  us  at  West-  Tobeengrosa- 
minster,  hitherto  used  and  approved  of  in  the  same,  the  ^mp^piurch- 
attornies  of  the  same  court  before  us,    whilst  they  are  meut 
prosecuting  or  defending  suits  and  actions  therein  for  g^  9  gg* 
their  clients,  ought  not,  nor  have  they  from  time  imme-  434. 
morial,   been  used  to  be  compelled  to  answer  before  any  Stokes  v. 
of  our  justices  or  officers,  or  other  secular  judges  what-  Mason,  as  to 
soever  upon  any  plea  or  pleas,  plaints  or  demands,  which  t^fl  P 
do  not  particularly  relate  to  us,  (pleas  of  freehold,  felo- 
nies, and  appeals  excepted,)  save  only  before  us,  by  bill 
exhibited  in  our  said  court  bofore  us,  and  not  by  writ, 
according  to  the  same  for  times  past  used.     And  whereas 
we  have  lately  received  information  by  the  complaint  of 
<2.  D.  gentleman,  one  of  the  attornies  of  our  said  court  be- 
fore  us,  that  several  ill-disposed  persons,  intending  to  dis- 
quiet the  said  C-  D.  have  issued  forth  and  prosecuted  out 

Qq 
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of  our  court  of  our  palace  at  Westminster,  one  er  mow 
writ  or  write,  returnable  before  you  in  the  same  court,  or 
one  or  more  precept  or  precepts,  returnable  in  oar  said 
court  before  you,  or  one  of  you,  against  the  said  C.  D. 
and  threaten  to  arrest  and  detain  him  in  your  custody 
thereupon,  in  suits  that  do  not  relate  to  us,  or  pleas  of 
freehold,  felonies,  or  appeals,  whereby  the  said  C.  D.  is 
unable  to  attend  bis  said  office  as  an  attorney,  upon  seve- 
'  ral  affairs  and  suits  depending  in  our  said  court  before  us, 
which,  if  it  be  permitted,  will  manifestly  take  away,  and 
be  not  only  in  derogation  and  diminution  of  the  jurisdic- 
tion of  our  said  court  before  us,  and  the  liberties  and 
privileges  thereof,  but  also  to  the  great  detriment  of  the 
said  C.  D.  and  his  clients.  And  because  we  are  willing 
that  the  jurisdictions,  privileges,  and  customs,  for  so  long 
time  used  and  approved  of  in  our  said  court  before  us, 
should  be  inviolably  kept  and  observed,  we  command  yon, 
and  every  of  you,  that  you  wholly,  desist  from  taking  the 
said  C.  D.  into  your  custody,  upon  any  writ  or  writs, 
precept  or  precepts ;  and  if  the  said  C.  D.  be  detained  in 
your  custody  by  any  writ  or  write,  precept  or  precepts, 
other  than  such  as  particularly  relate  to  us,  (pleas  of  free- 
hold, felonies  and  appeals  only  excepted,)  that  then  yoQ 
discharge  the  said  C.  D.  out  of  your  custody,  and  suffer 
him  to  go  at  large,  as  you  will  answer  the  contrary  at 
your  peril,  and  that  you  inform  the  party  or  parties, 
plaintiff  or  plaintiffs,  in  the  said  writ  or  writs,  precept  or 
precepts,  named,  that  he,  she,  or  they,  may  prosecute 
bis,  her,  or  their  action  or  actions,  suit  or  suits,  in  our 
court  before  ufc,  by  bill  to  be  exhibited  to' us,  in  our  said 
court  before  us  at  Westminster  against  the  said  C.  D.  if  he, 
she,  or  they,  shall  think  it  expedient  so  to  do.  Witness, 
Edward  Lord  Elienborough,  $c.       Law  and  Markka* 

This  writ  will  serve  to  any  inferior  court  except  in  i* 
direction:  it  must  be  directed  right,  or  need  not  be  obey- 
ed.    Vide  title  Habeas  Corpus. 

Exempt  from  Attornies  are  exempt  from  all  offices  requiring  personal 
personal  of-  service,  as  sheriff,  constable,  overseer  of  the  poor,  Ac 
fices,  but  not  4  Burr.  2109.  Dougl.  538.  2  Black.  1126,  but  heislia- 
n®**-  ble  to  serve  in  the  militia,  2  Black.  Rep.  1 123— which  be 

may  do  by  substitute,  (a) 


(a)  These  privileges  are  allowed,  for  the  benefit  of 
their  clients.  4  Burr.  2113.  Dougl.  38 J.  2  Wils.  44.  and 
confined  to  those  who  have  practised  within  a  yetr . 
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'  If  a  bill  filed  against  an  attorney  in  vacation,  be  in*  What  may  be 
tituled   of  the  preceding  term,  and  the  defendant  plead  shewed  in 
(he  statute  of  limitations,  he  may  shew  when  it  was  in  replication  to 
fact  filed  in  his  replication.  P takes  Cases  N.  P.  209.  aPleaot8UU 
SneU  v.  Philips,   one,  <fcc.   See  7  Term  Rep.  474.  as  to  Jj£j£^ 
the  amendment  of  a  bill  against  an  attorney  being  intitu-  of  biu  ^^x 
led  of  the  term  before  the  cause  of  action  accrued  after  error. 
error  brought.     Dickenson  v.  Plaisted.  * 

How  to  tax  their  Bills. 

No  attorney  of  this  court  shall  commence  any  action  y^m  j^g- 
for  the  recovery  of  any  fees,  charges,  or  disbursements,  n^y  com. 
until  one  month  after  he  shall  have  delivered  to  the  party  mence  an  ac- 
to  be  charged  therewith,  or  left  for  him  at  his  dwell-  tion  for  fees. 
ing-house  or  last  place  of  abode,  abill  of  such  fees,  charges,  See  «  Bos.  & 
and  disbursements,  in  a  common  legible  hand,  and  in  the  p-  &*3*  *»*> 
English  tongue  (except  law  terms  and  the  names  of  writs, )  y^T™8  *^ 
and  in  words  at  length  (except  times  and  sums,)  sub- 
scribed with  the  proper  hand  of  such  attorney.  And  upon  j..^^  u 
application  by  the  party  chargeable  by  such  bill,  or  of  any  fer  tLem  to*" 
other  in  that  behalf  authorized,  unto  any  judge  of  the  court,  be  taxed* 
Ac.  where  the  business,  or  the  greatest  part  thereof  in 
amount  or  value,  was  transacted,  and  upon  submission  of 
the  party,  or  other  person  authorised  as  aforesaid,  to  pay 
the  whole  that  upon  taxation  shall  appear  due  to  such  at- 
torney, the  judge,  <fec.  is  required  and  empowered  to  refer 
the  bill,  aud  the  whole  of  such  demands  thereupon  (although 
no  action  be  depending  touching  the  same,)  to  be  *  taxed 
without  any  money  being  brought  into  court.    And  if  the 
attorney,  having  due  notice,  shall  refuse  to  attend  such 
taxation,  the  officer  may  proceed  ex  parte  (pending  which 
reference  no  action  shall  be  brought),  aud  upon  such 
taxation  the  party  shall  forthwith  pay  to  the  attorney 
the  whole  that  shall  be  found  due,  and  in  default  be  lia- 
ble to  an  attachment,  or  process  of  contempt,  •  or  other 
proceeding,  at  the  election  of  the  attorney.    And  if  upon  j-.t  apDftarg 
gucb  taxation  it  shall  be  found  that  such  attorney  has  he  has  been 
been  overpaid,  then  the  attorney  shall  forthwith  pay  to  overpaid,  &c. 
the  party  all  such  money  as  the  officer  shall  certify  to 
have  been  so  overpaid ;  and  in  default,  shall  in  like  man- 
ner be  liable  to  attachment,  or  process  of  contempt,  or 
other  proceeding,  at  the  election  of  the  party.    And  the 


1  LUL  P.  R.  142.  R.  M.  1654.  and  must  have  taken  his 

7  Term  Rep.  25. 

Qq2 
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Court  is  to  award  costs  of  such  taxation,  according  U/ 
the  event  thereof,  viz.  if  the  bill  taxed  be  less  by  a  sixth 
part  than  the  bill  delivered,  the  attorney  is  to  pay  the 

sfcto  tona  *    c°8*8  ;  if  nofte*8  by  a  ^ixth  part,  the  court  at  discretion 
cogtg  .    ***     shall  charge  the  attorney  or  client  according  to  the  rea- 

sf  ««/i— .*u    sonableness  or  unreasonableness  of  the  bill.    2  Geo.  &> 
if  not  less  the       M       QQ 

client  to  pay.    c*  zs'  8  z°' 

Not  to  extend  Nothing  in  the  said  act  contained  shall  extend  to  any 
.to  any  bill  of  bill  of  fees,  charges  and  disbursements,  due  from  any  at- 

fees  between    torney  or  solicitor  to  any  other  attorney  or  solicitor,  or 

mdanoa^     c,erk  in  court;  but  that  every  such  attorney,  solicitor, 

or  clerk  in  court,  may  use  such  remedy  for  recovering  of 
bis  fees,  charges,  and  disbursements,  against  such  other 
attorney  or  solicitor,  as  he  might  have  done  before  the 
making  the  said  act.  12  Geo.  2.  c.  13.  s.  6. 

Abbrevt*-  A  bill  may  be  wrote  with   such  abbreviations  as  are 

i*0™-  commonly  used  in  the  English  language.  Ibid,  sect  5. 

Ttoemust  be  No  rule  ot|ght  to  be  made  for  referring  an  attorney'* 
court-  bill  delivered  to  his  client,   unless  there  be  a  cause  ift 

court.     1  Salk.  332.  12  Mod.  251.  1  SaU.  89.  (a) 

Method  to  oh-  ^  au  att°rney  refuses  to  deliver  a  bill  to  hi*  client  sign- 
age an  attor-  '  e^>  **e  ma7  ^ke  out  a  summon8  for  that  purpose  before  a 
ney  to  deliver  judge;  and  if  he  does  not  on  service  attend  thereon,  an 
his  MIL  order  will  be  made  to  deliver  it  within  a  reasonable  time; 

which  if  he  neglects  delivering,  upon  making  such  order 
a  rule  of  court,  serving  same,  and  making  affidavit  there- 
of, the  court  will  grant  an  attachment,  on  motion. 

If  the  bill  is  delivered,  then  you  may  apply  to  a  judge 
for  a  summons,  to  shew  cause  why  it  should  not  be  f* 
ferred  to  the  master  to  be  taxed,  upon  which  an  order  wil 
be  made  on  the  client's  undertaking  in  the  judge's  book, 
"  to  pay  the  attorney  what  shall  appear  to  be  due  to  him 
"  upon  such  taxation  ;"  if  the  attorney  does  not  attend, 
an  order  will  be  made  of  course ;  you  cannot  have  a  sum- 
mons to  deliver,  and  tax  a  bill  together. 

Get  the  master's  appointment  on  the  order,  serve  copy 


(a)  If  a  dedimus  is  sued  out  it  may  be  taxed.  1  &* 
R.  266.  C.  P.  So  a  bill  for  a  criminal  suit  in  the  court 
of  great  sessions  at  Carmarthen.  Lloyd  v.  Maund,  T.  # 
Geo.  3.  Tidd.  315.  If  the  bill  is  not  paid,  it  may  be 
taxed  at  any  distance  of  time.  Tidd  316.  Contra  if 
paid.    Dougl.  199.    Sayerof  Costs,  323, 321. 
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thereof,  and  the  master  will  proceed  on  the  first  appoint- 
ment 

The  bill  of  an  attorney  cannot  be  taxed  at  the  trial  of  an  Bffl  <^n*  ** 
action  brought  upon  it,  nor  after  verdict.  If  there  has  Jj££d  at  the 
been  an  account  settled  between  the  attorney  and  his  cli- 
ent, the  bHJ  shall  never  afterwards  be  taxed  as  of  course : 
particular  cases  may  be  pointed  out :  the  client  may  by 
affidavit  shew,  that  the  business  charged  was  never  per- 
formed, or  that  the  charges  are  fraudulent;  but  if  the 
business  wps  really  done,  the  delay  of  the  defendant  for 
more  thap  a  month,  in  objecting  to  the  quantum,  is  an 
admission,  that  he  thinks  that  reasonable.  Hooper  v. 
Till,  DougL  199.  Williams  v.  Frith,  198.  S.  P. 

If  an  attorney  delivers  his  bill,  and  after  his  death  it 
is  taxed,  and  above  a  sixth  part  struck  off,  yet  his  exe- 
cutors shall  not  pay  costs.     Sir.  1056.   Weston  v.  Pool. 

xkxxxsrt\sv  can* 

An  attorney  cannot  be  changed  by  Jiis  client,  without  notbechang- 
Jeave  of  the.  court,  or  order  of  a  judge,  cm  payment  of  his  ed  without 
bill  as  taxed   by  the  roaster.     DougL  217.  Macpkerson  leave  of  court 
v.  Rorison. 

The  new  attorney  must,  at  his  peril,  take  notice^  of  all#f  what  new 
subsisting  rules  in  the  cause,  7  Mod..  50.  Lord  Mansfield.     £tSSZv^ 

Court  held,  that  though  an  attorney  cannot  bring  an  jf  m  attorney 
.action  on  his  bill,  till  it  has  been  delivered  a  month,  that  means  to  set 
circumstance  is  not  necessary  to  enable  him  to  set  it  off;  off,  he  must 
jthat  he  must  not  produce  it  at  the  trial  by  surprise  ;  but  ^ver  bm  "* 
that  it^s  sufficient  in  such  case  to  deliver  it  time  enough  JJJJJ?  {£  t£e&. 
ibr  the  plaintiff  to  have  it  taxed  before  the  trial.   Martin 
v.  Winder,  cited  in  DougL  199.  notes. 

A  party  in  a  cause  having  changed  his  attorney  in  the  A*  to  JJ*  de- 
progress  of  it,  a  judge's  order  was  afterwards  obtained  by  j|f  ^^Wor- 
-tbe  second  attorney  for  the  delivery  of  a  bill  signed  by  ney  to  the  se- 
the  first  attorney  under  the  statute,  which  delivery  -was  cond  attorney. 
made  to  the  second  attorney  in  the  cause;  held  *  suffi- 
cient delivery,  so  as  to  enable  the  first  attorney  to  bring 
bis  action  for  the  amount  of  his  bill.     Vincent  v.  Stay- 
maker,  12  East,  872. 

A  bill  for  conveyancing  and  parliamentary  business,  Conveyancing 
.and  also  causes  in  this  court,  was  held  liable  to  taxation.  fJjiJJJ?  fo^L 
So  where  fees  paid  to  a  proctor  for  business  done  in  the  lie8S# 
ecclesiastical  court,  and  made  part  of  the  bill,  the  whole 
MU  was  referred,  and  the  master  might  tax  that  part, 
ibid. 
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If  for  convey-     If  the  whole  bill  is  for  conveyancing,  it  cannot  he  ta»t 

racing  only.     Ibid. 

When  an  at-        Action  for  business  done  at  quarter-sessions  by  an  at- 

m^udn^an    t°meY*  Question  was,  whether  a  bill  ought  to  have  been 

action  for       delivered  signed ;  verdict  for  plaintiff  subject  to  opinion 

business  done  of  the  court.  Ex  parte  Williams,  4  Term  Hep.  496, 124. 

at  quarter-ses-  was  cited  in  favour  of  plaintiff.     Lord  Kenyan— There 

sions.  must  be  judgment  of  nonsuit;  for  upon  inquiry  it  wai 

found,  to  have  been  the  practice  of  the  court,  to  tax 

such  bills  for  business  done  altogether  at  the  sessions; 

and  there  was    no   reason  for  restraining  the  general 

words  of  the  first  part  of  2  Geo.  2.  c.  23.  s.  23.   which 

requires  an  attorney  to  deliver  his  bill  one  month  before 

he  commences  any  action  for  the  recovery  of  the  amount 

Rule  for  nonsuit  abs.  Clark  v.  Donovan,    5  Term  Rtp. 

694. 

* 

Executor.  An   executor  may  bring  an  action  for  his  testator's 

bill  without  signing  it,  Cooke's  Rep.  58,  but  such  hill 
may  be  referred  to  be  taxed  on  the  defendant's  under- 
taking to  pay.  Mr.  J.  Aston,  1780.  1  Salk.  89.  2  8tr. 
1056. 

But  if  for  preparing  a  warrant  of  attorney  the  bill 
is  taxable.    Sandom  v.  Bourn,  4  Camp.  N.  P.  Rep.  68. 

If  any  part  of  If  any  part  of  an  attorney's  bill  be  for  business  done 
bill  be  tor  in  the  court,  the  bill  must  be  delivered  a  month  before 
business  done  the  action  is  brought,  otherwise  the  plaintiff  cannot  reco- 

™ay  bTtoed.  ver-  Winier  v-  P*y™,  6  Term  *fP  M5-  An  'tern  of*M> 
*  ing  and  engrossing  an  affidavit  of  debt,  to  hold  tobaH 
paidswearing,  $c.  within  the  taxation.  Ibid.  See  Attor- 
ney, Lien,  p.  8. 

An  attorney  having  delivered  particulars  of  his  demand 
(after  action  brought),  containing  amongst  taxable  item 
a  charge  for  mooey  paid,  was  allowed  to  recover  for  that 
item.  No  bill  had  been  delivered  pursuant  to  the  2  Gts. 
2.  c.  23. 1 1  East,  285.  Mowbray,  oneyt;c.  v.  Fleming. 
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#  Co.  as.  ®Y  *ke  common  law,  peers  of  the  realm  of  Englasi, 

and  peeresses,  whether  by  birth  or  marriage,  are  con- 
stantly privileged  from  arrests  in  civil  suits,  on  account 
of  their  dignity,  aod  because  they  are  supposed  to  ban 
sufficient  property,  by  which  they  may  be  compelled  to 
appear ;  which  privilege  is  extended,  by  the  act  of  union, 


I 
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• 

<$  Ann.  c.  8.  art.  23,  with  Scotland,  to  Scotch  peers  and 
.  peeresses ;  and  by  the  act  of  union  with  Ireland,  39  ft  40 
Geo.  3.  c.  67.  art.  4.  to  Irish  peers  and  peeresses.    And 
4hey  are  not  liable  to  be  attached  for  the  nonpayment  of 
money  pursuant  to  an  order  of  nisi  prius,  which  has  been 
made  a  rule  of  court.     But  this  privilege  will  not  ex- 
empt them  from  attachments  for  not  obeying  the  process 
-of  the  court   I  Burr.  631.  1  FVils.  332.  Nor  does  it  extend 
to  peeresses  by  marriage,  if  they  afterwards  marry  with 
commoners.  Co.  Liit.  16.   2  Inst.  50. 

They  formerly  have  been  sued  by  bill  and  summons 
under  the  stat.  12  &  13  W.  3.c.  3.  Cowp.  843.  Gosling*. 
Lord  Weymouth,  Say.  63.  But  in  a  late  case,  LittledaLe  v. 
Lord  Lonsdale,  2  JR.  Bl.  267, 299.  it  was  the  opinion  of 
the  judges,  on  a  question  referred  to  them  in  the  House  of 
Lords,  that  these  cases  were  not  to  be  considered  as  deer- 
cive  authorities  on  the  subject:  though  after  pleading 
in  chief  it  was  too  late  for  the  defendant  to  object  to  the 
jurisdiction  of  the  court.  Therefore,  the  regular  mode  of 
proceeding  against  a  peer  is  by  original  writ.  And  where 
an  action  is  brought  against  a  peer  jointly  with  others, 
the  original  writ  should  be  against  all  the  defendants, 
upon  which  the  peer  should  be  summoned,  and  a  special 
capias  issued  against  the  other  defendants. 

Formerly  the  plaintiff  could  not  proceed  against  peers  Suits  may  \* 
or   members  whilst  sitting  in   parliment;   therefore,  to  prosecuted 

Srevent  delaying  the  king's  subjects,  the  statute  10  Geo.  ^n8tp^l 
.  c.  60.  enacts,  that  any  peison  shall  and  may  commence        members, 
and  prosecute  any  action  or  suit  in  any  court  of  record, 
or  court  of  equity,  or  of  admiralty,  and  in  all  causes  ma- 
trimonial or  testamentary,  against  any  peer   or  lord  of 
parliament  of  Great  Britain,  or  against  any  of  the  knights, 
citizens,  and  burgesses,  of  the  house  of  commons  of  Great 
Britain,  for  the  time  being,  or  against  their  or  either  of  ^  -^jj^ 
their  menial  servants,  or  any  other  person  entitled  to  thefcjienrants. 
the  privilege  of  parliament:  and  no  suit,  action,  &c.  shall 
be  staid  by  or  under  colour  or  pretence  of  any   privilege 
of  parliament,  provided  that  nothing  shall  extend  to  sub- 
ject the  person  of  any  of  the  knights,  citizens,  and  bur- 
gesses, or  the  commissioners  of  shires  and  burghs  of  house 
of  common**  of  Great  Britain  for  the  time  being  to  be 
arrested  or  imprisoned,  upon  any  suit  or  proceedings,  s.2. 

The  servant*  of  peers  necessarily  employe^  about  their  This  act  takes 
persons  and  estates  could  not  formerly   have  been  ar-  away  the  pri- 
rested.  2  Sir.  U'65.  Ord.  Dom.  Proc.  28  June  1715.  Yet  vilegeofser- 
this  privilege  seems  to  have  been  taken  away  by  the  above  TaDto  °  ***** 
statute.  5  T.  B.  687. 
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How  to  proceed  by  Original,  (a) 

.   Prepare  a  praecipe  for  the  cursitor  of  the  county  (5), 
who  makes  out  the  original,  take  a  memorandum  on  a  5s, 
stamp  or  warrant,  and  annex  thereto,  pay  fine  to  the  king, 
and  for  the  original  writ,  when  sealed;  take  it  to  the  she- 
riff, who  will  make  out  a  summons  thereon,  pay  2s.  6d. 
deliver  it  to  your  officer,  who  will  leave  the  summons  at 
defendant's  house.  After  he  has  summoned  defendant, 
get  the  original  summons  returned  by  the  officer  and 
delivered  into  the  sheriff's  -office.  Then  get  sheriff  to  return 
the  .ymt,  pay  2s.  If  the  defendant  does  not  enter  his  ap- 
pearance within  four  days  after  the  quarto  die  post  of  the 
,    return  with  the  filacer,   be  will  make  out  a  distringai 
thereon,  and  sign  same,  (or  you  make  it  out  yourself)  pay 
according  to  length,  seal  7cf.  get  a  warrant  thereon  at 
Officer's  fet     sheriffs  office,  pay  2s.  6d.  give  it  to  your  officer,  who 
10s.  will  levy  40s.  4  East,  162.  I  f  no  appearance  be  entered 

on  the  quarto  die  post  of  the  return,  then  get  the  writ  re- 
jurned  by  the  sheriff,  take  it  to  the  filacer,  and  he  will 
make  out  an  alias,  on  which  there  must  be  a  motion  is 
court  to  increase  the  issues,  which  may  be  done  on  produc- 
ing the  return  to  the  first  distringas;  fee  to  counsel  I  OS. 
6d.  Draw  up  the  rule  with  the  clerk  of  the  rules,  take 
same  to  the  sheriffs  office  with  the  alias,  and  he  will 
make  out  a  warrant  thereon  for  bis  bailiff  to  levy  the 
amount  ordered.  If  you  have  not  obtained  to  the  fall 
amount  of  the  debt  and  costs  (yrhich  generally  is  given  on 
the  alias)  you  may  proceed  to  get  a  return  to  the  atiat 
as  before,  and  issue  a  pluries ;  move  the  court  to  increase 
*  issues  to  the  full  extent  of  the  debt  and  costs  incurred, 

ance  entered  which  will  now  be  granted :  draw  up  the  rule,  and  deliver 
it  with  the  pluries  distringas  to  the  sheriff:  be  will  make 
out  a  warrant  to  his  bailiff  to  levy  the  amount.  Then 
if  no  apoearance  is  entered  on  the  quarto  die  post  of  the 


(<0  If  a  peer  be  sued  jointly  with  others  by  bittof 
Middlesex,  the  court  will  set  aside  the  proceedings  as 
against  the  peer.  Brisco,  bart  v.  the  Earl  ofEgremot^ 
tmd  others,  3  Maule  and  Selw.  88. 

(6)  If  the  peer  does  not  reside  in  the  county  where  the 
venue  is  laid,  you  may  have  k  writ  of  testatum  summon* 
into  the  county  where  he  does  reside,  by  having  first  ob- 
tained a  return  on  the  original  to  whom  it  is  directed  of 
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feturn,  proceed  by  getting  a  return  thereto ;  and  move  the 
court  (in  pursuance  of  the  statute   10  Geo.  S.  c.  50.  s.  3. 
which  enacts,  that  the  court  may  order  the  issues  levied 
to  be*  sold,  and  the  monies  applied  to  pay  such  costs  to 
the  plaintiff  as  the  court  shall  think  just,  and  the  surplus 
be  retained  until  the  defendant  shall  have  appeared,  or 
other  purpose  of  the  writ  be  answered :  with  this  proviso, 
when  the  purpose  is  answered,  then  the  issues  shall  be  Sect  ^ 
returned,  or  if  sold,  what  shall  remain  of  the  money  aris- 
ing by  such  sale,  shall  be  allowed  to  the  party  distrained 
on,)  for  a  rule  to  shew  cause  why  the  issues  returned  upon  Rule, 
the  several  writs  of  distringas  should  not  be  sold,  and 
the  monies  arising  from  the  sale  thereof,  should   not  be 
forthwith  brought  into  court,  and  why  it  should  not  be 
referred  to  the  master  to  tax  the  plaintiff  his  costs  occa- 
sioned by  his  issuing  out  the  said  several  writs ;  and  why 
.the  costs,  when  taxed,  should  not  be  paid  out  of  the  mo- 
nies so  brought  into  court,  and  why  the  surplus  of  the 
said    money,  after  payment  of  the  said  costs,  should  not 
be  retained  in   coyrt,  until  the  purpose  of  the  said  writs 
is  answered ;  fee  to  counsel,   10s.  6d.    This  is    moved 
upon  an  affidavit  of  the  several  writs  of  distringas  hav- 
ing issued,  and  the  sheriffs  returns  thereto,  and  that  de- 
fendant hath  not  appeared  :  draw  up  rule,  serve  copy  on 
sheriff,   skew  the  original  rule,  move  the  court  of  an  affi- 
davit of  the  service  and  shewing  the  original  rule,  and  to 
make  it  absolute:  draw  up  rule,  serve  copy  on  the  sheriff^ 
shew  the  original,  and  if  he  does  not  bring  the   money 
into    court,  he  will  be  liable  to  an  attachment.     Make 
out  bill  of  costs,  and  tax  them   with  the  master.     If  de-  Distress  ad 
fend  ant  still  holds  out,  and  does  not  appear,  you    may  infinitum. 
distrain  bim  ad  infinitum,  until  he  does  enter  his  appear- 
ance, and  you  may  move  to  sell  the  issues  from  time  to 
time,  as  tbe  act  directs. 

In  Raban  v.  Plaistow,  the  court  held,  that  the  stat.  To  what  it 
10  Geo.  3.  extended  to  all  writs  of  distringas,  are  not  con-  extends. 
fined  to  such  as  concern  privilege  only;  and  ordered  the 
issues  to  be  sold,  and  the  costs  incurred  to  be  taxed,  and 
paid  to  tbe  plaintiff,  out  of  the  money  arising  thereby, 
and  the    residue  to  be  retained,  in  order  to  answer  the 
event  of  the  suit.    5  Burr.  2126.   This  was  against  the 
late  sheriff. 

m 

Middlesex  (ss)    If  A.  3.  makes,  you  secure,  <$tc.  then  Pnecipefar 
put,  Ac.  John  Earl  of  5.  %( having  privilege  of  parliament)  original. 
that  he  be  before  us  on        wheresoever,  dtc.to  shew,jfor 
that  u>Aereas(here  set  forth  the  whole  count  or  declaration) 
to  the  damage  of  the  said  A.  B.  of  6001.  as  it  is  said,  &c. 
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Digtringaa  George  the  third,  &c.    To  the  sheriff  of  MuMlme*, 

thereon.    To  greeting:    we  command  you,   that  70a  distrain  Join 
be  ingrosBed    Eari  of  g#  having  privilege  of  parliament,  by  all  his 
stomptparch-  ^an^s  an(^    chattels  in  your  bailiwick,   so    that  neither 
ment  ^^   he,  nor    any  one  for  him,   do  intermeddle  therewith, 
until  you  shall   have  other    command    in  that  behalf 
from  us ;  and   that  you  answer  us  for  the  issues  of  the 
same,  so  that  he  be  before  us  on  wheresoever 

we  shall  then  be  in  England  (a),  to  answer  A.  B.  in  a  plea 
.  (to  the  end  oi  the  prcecipe J,  to  the  damage  of  the  said  A. 
of  5001.  and  to  hear  his  judgment  thereupon  of  many  de- 
faults ;  and  have  you  there  this  writ  Witness  Edward 
Lord  Ellenborough,  at  Westminster,  the  day  of 

in  the  57th  year  of  our  reign. 

Filazer  makes      The  filazer  always  makes  out  the  writ  o{  summons,  and 

^ddS^l  Muring***  stating  the  cause  of  action  at  large,  namely, 

°^  the  whole  of  the  praecipe,  Trye,  127.  and  they  must  be  made 

returnable  on  a  general  return  day,  wheresoever  the  king 

shall  then  be  in  England.  Each  succeeding  writ  must  be 

tested  on  the  quarto  die  post  of  the  return  of  tbe  preceding 

one ;  and  there  must  be  fifteen  days  at  least  between  tbe 

teste  and  return. 

N.  B.  I  do  not  see  the  necessity  of  stating  the  whole 
cause  of  action  at  large  in  a  summons,  or  distringas!  u 
the  sheriffs  warrant  is  very  shortly  stated.  The  old  ea- 
tries  are  short;  and  the  filazer  may  still  charge  the  legal 
fee  for  signing  the  writs.  The  distringas  being  a  process  of 
contempt,  I  do  not  see  any  reason  why  that  writ  should 
not  be  made  returnable  on  a  day  certain  in  court,  instead 
of  a  general  return,  and  the  teste  of  it  any  day  in  the 
term  preceding  the  issuing  it.  Its  being  made  returnable 
on  a  general  return  day,  and  fifteen  days  between  the  teste 
and  return,  is  a  great  delay  to  the  plaintiff  in  his  suit 
In  the  Common  Pleas  the  distringasses  are  made  on  a  day 
Certain,  and  need  not  have  fifteen  days  between  the  teste 
and  return ;  the  writ  is  only  a  compulsive  process  to 
compel  the  defendant  to  appear. 


*■» 


(a)  And  if  the  sheriff  return  on  the  summons  nihil 
you  may  have  a  testatum  distringas  into  another  eousty 
without  any  new  writ  of  summons  in  such  coootf* 
4  East,  168.  See  Com.  Dig.  Process,  Distringas,  D.  I 
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Appearance. 

The  defendant  is  to  appear  in  four  days  after  the  Quar-  When  the  de- 
to  die  post  of  the  first  distringas,  if  it  is  returnable  the  fendaatiito 
first  return  of  the  term,  and  to  an  alias  or  other  distringas  aPPear# 
on  the  quarto  die  post. 

He  enters  it  with  the  filazer,  by  delivering  it  on  paper  ]^,*^^n 

thus :  . 

Appearance. 

"  Middlesex,  appearance  for  John  Earl  of  B.  at  the  suit  ^  wtunl 
*•  of  A.  B.  to  a  writ  of  distringas,  returnable  on  -—  where-  ^y% 
**  soever,  Ac,  (or  alias,  or  pluries.)  J.  K.  attorney." 

Pay  for  entering  2s.  6d.  and  deliver  a  memorandum  or 
warrant  to  defend,  on  a  6s.  stamp,  and  if  the  40s.  have  been 
levied,  call  on  the  officer  for  it,  and  he  must  return  same, 
or  get  a  certificate  from  the  filacer  of  defendant's  appear- 
ance, produce  it  to  the  officer ;  if  be  will  not  pay,  the 
judge  will  compel  him  by  order  upon  a  summons  for  that 
pprpose. 

The  plaintiff  in  au  action  against  a  member,  had  proceed-  if  ^e  <jefen- 
ed  agreeable  to  10  Geo.  3.  and  obtained  rules  for  selling  dant  appear 
the  issues  levied  upon  ^distringas,  alias,  nndpluries;  and  after  levy  cm 
also  for  a  rule  for  an  attachment  against  the  sheriff,  but  ^^jf"*88'^ 
no  issues  bad  heen  actually  levied;  at  length  defendant  ^to  ^JOTe 
appeared ;  whereupon    it   was  moved  that  these   rules  he  has  the 
should  be  discharged ;  for  as  no  issues  had  been  levied  money  re- 
they  could  not  be  sold,  and  as  the  defendant  in  the  ac-  turned, 
tion  had  now  appeared,  the  end  and  purpose  of  the  writs 
were  answered.    On  the  other  side,  the  plaintiff  insisted 
on  the  costs  of  issuing  the  writs,  before  the  rules  should  be 
discharged.    And  the    court  thought  that  reasonable* 
and  directed  that  on  payment  of  costs  the  rules  should  be 
discharged.     They  were  of  opinion  that  these  costs  were 
not  to  attend  the  event  of  the  suit,  but  were  to  be  paid 
to  the  plaintiff  at  all  events,  whether  he  should  finally 
succeed  or  not.    5  Burr.  2735.     Martin  v.  Townsend 
if  an. 

Middlesex  (**)  John  Earl  of  B.  was  summoned,  to  an-  J**  *■*•*■ 
swer  A.  B.  in  a  plea  of  trespass  on  the  case,  and  there-  ^"* 
upon  the  said  A  B.  by  J.  B.  his  attorney,  complains  that 
'whereas,  (to  the  end  of  the  j.reecipe,  but  both  in  the  prae- 
cipe and  declaration  leave  out  these  words)  "  but  contriv* 
m  ing,  ift\  to  deceive  and  de/'raud.  the  said  A .  B.  in  this 
*  behalf;"  for  (he  lords  have  adjudged  it  a  very  high  con- 
tempt and  misdemeanor,  in  any  person,  to  charge  them 
with  any  species  of  fraud  or  deceit  2  Cromp.  149. 
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When  to  If  ^e  declaration  be  delivered  four  days  before  the 

plead.  end  of  the  terra,  the  peer  must  plead  if  he  lives  within 

twenty  miles  of  London,  in  four  days:  country,  eight  days. 
And,  if  he  tie  in  contempt,  and  afterwards  enter  his  ap- 
pearance, he  is  not  entitled  to  an  imparlance. 

When  a  peer  The  plaintiff  sued  out  a  writ  against  a  peer  in  a  person* 
is  not  entitled  aj  action,  returnable  the  second  return  of  Easter  term.  At 
lance  c^an"  *^e  re^urn»  the  defendant  cast  an  essoign,  which  was  not 
essoign  cast,   adjourned  to  any  particular  day ;  and  on  the  first  day  of 

Trinity  term,  the  plaintiff  delivered  his  declaration.  Mo- 
tion for  an  imparlance. — Butter,  J.  It  was  held,  that  a 
corporation  was  not  entitled  to  an  essoign,  and  that  there 
could  be  no  essoign  in  a  personal  action.  When  an  es- 
soign is  cast,  the  parties  should  adjourn  to  a  particular 
day ;  but  as  that  was  not  done  here,  and  as  no  motion  was 
made  to  quash  the  essoign,  the  declaration  could  not  be 
delivered  till  the  first  day  of  the  term.  But  the  defendant 
is  not  entitled  to  an  imparlance,  where  the  plaintiff  is 
prevented  from  declaring  before  the  essoign  day,  by  aa 
essoign  cast.  And  the  court  will  be  glad  to  use  any 
means  to  prevent  such  a  delay  by  the  defendant.  Rufe 
discharged.  Rooke  v.  Earl  of  Leicester,  2  Term  Rep.  16. 
2  Wile.  164.  Fide  2  Sir.  1194. 

All  the   subsequent    proceedings  are  the  same  as  in 
other  cases,  only  he  cannot  be  taken  in  execution. 


{Summons. 


Testatum 
summons. 


George  the  third,  <fco.  to  the  sheriff  of  greeting: 

we  command  you  that  you  cause  to  be  summoned  John 
Earl  of  B.  (having  privilege  of  parliament)  that  he  be  be- 
fore us  on  wheresoever  we  shall  then  be  in  Eng- 
land, to  answer  A.  B.  of  a  For  that  whereas  (tothe 
end  of  the  praecipe)  to  the  damage  of  the  said  A.  B* 
of  1.  as  he  shall  be  able  reasonably  to  shew  that  there- 
of he  ought  to  answer,  and  have  there  this  writ.  Witness 
Edward  Lord  ELlenborough,a.t  Westminster,  the 
day  of               in  the  57th  year  of  our  reign. 

If  it  be  a  testatum  summons,  go  as  far  as  the  word 
(answer)  then  as  follows : 

And  whereupon  our  sheriff  of  at  a  certain  day 

now  past,  returned  to  us  at  Westminster,  that  the  said  Jail 
Earl  of  B.  had  nothing  in  his  bailiwick,  by  which  be 
could  be  summoned :  whereas  it  is  testified  in  oar  said 
court  before  us,  that  the  said  John  Earl  of  B.  may  be 
summoned  in  your  bailiwick:  and  have  there  then  this 
writ.     Witness,  &c. 
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The  form  of  a  testatum  distringas  you  will  see  in  pro- 
ceedings against  members  of  parliament. 

It  should  be  remembered  that  no  capias  lies  against  a 
peer  or  member  of  parliament ;  therefore  neither  can  be 
taken  by  a.  ca.  sa.9  unless  where  the  judgment  is  ob- 
tained upon  a  statute  staple,  or  statute  merchant,  or  upon 
the  statute  of  Acton  Burnet,  11  Ed.  1.  in  which  case  a 
capias  lies  even  against  peers  of  the  realm. 

A  writ  of  latitat  was  issued  against  Henry  Lord  Aran-  ±  latitat 
del,  Baron  of  War  dour,  &c.  who  appeared  on  a  motion  against  a  peer 
(grounded  on  an  office  copy  of  the  pnecipe  filed  on  is-  was  supenwd- 
suing  the  writ,)  why  the  writ  should  not  be  superseded  ?*>  thoug*^f 
and  the  proceeding  staid.     The  rule  was  made  absolute.  t0  jj^^St 
Couche  v.  Lord  Arundel,  S  East,  127.     See  1  Vent.  298. 
Countess  of  Huntingdon's  case. 

The  lords  temporal  consist  of  all  the  peers  of  the  Lords  tern* 
realm,  (the  bishops  not  being  in  strictness  held  to  be  such,  poral. 
but  merely  lords  of  parliament))  by  whatever  title  of 
nobility  distinguished ;  dukes,  marquisses,  earls,  vis- 
counts, or  barons,  1  Black.  Com.  157.  Arid  the  names 
of  dignities  of  the  nobility  are  parcel  of  their  names,  and 
so  ought  to  be  named  in  the  king's  writ.  4  Inst  363. 
But  the  offices  of  chancellor,  treasurer  and  other  offices 
are  not  parcel  of  their  names,  and  therefore  need  not  be 
so  named  in  writs.     Ibid. 

Proceedings  against  Members  of  Parliament,  (a) 

You  may  either  proceed  against  them  by  original,  or  How  to  pn^ 
by  bill ;  if  by  original,  it  is  the  same  as  against  a  SJ^L8*8"18* 
peer ;  but  if  by  bill,  prepare  a  bill  against  him,  and  in- 
gross  it  on  a  4a.  stampt  parchment,  file  it  with  the  clerk 
of  the  declarations;  if  it  is  in  vacation,  and  you  want 
to  sue  him,  you  must  file  the  bill,  and  entitle  it  as  of  the 
preceding  term.  A  warrant  on  a  5s.  stamp  is  to  be  filed 
with  the  bill. 

Middlesex,   to  wit.    A.   B.  complains  of  C.  D.  esq.  The  bill 
(having   privilege  of  parliament)  of  a  plea  of  trespass 
on  the  case;   for  that  whereas,  &c.  as  in  other  decla- 
rations,  except  in  the  conclusion,  there  leave  out  the 


(a)  This  mode  of  proceeding  is  not  allowed  as  against 
unprivileged  person?.  Whitworth  v.  Richardson,  E+ 
fa  Geo.  3.  cited,  Tiddy6  Ed.  114. 
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words  "  contriving  and  fraudulently,  &a"  and  therefore 
he  brings  his  suit,  &c.  And  hereupon  the  said  A.  B. 
fray  process.  pravs  ^e  process  of  our  lord  the  king,  according  to  the 
form  of  the.  statute  in  such  case  made  and  provided,  to 
him  thereon  to  be  made;  and  to  him  thereon  it  is  granted, 
&c\  Pledges,  Ac. 

As  soon  as  the  bill  is  filed,  issue  out  the  writ  of  sum- 
mons, which  is  to  be  engrossed  on  a  5&  stampt  parch- 
ment, signed  by  Messrs.  Provost  and  Chambrc,  pay 
Is.  Sd.  and  7d,  seal,  sheriff  for  his  summons  5s.  officer 
for  service  5s.  (a) 

Gamut  Jew  ^  summons  was  issued  in  London,  where  the  action 
mot* on  tea-  wafi  brought,  and  where  the  member  did  not  reside,  and 
tatum  distrin-  a  nihil  and  non  est  inventus  was  returned  by  the  sheriff 

ri  than  40s.    A    distringas  was  issued  in  same    county,    to  which 
the  first  in- t|,ere   wag  a  nuua  j)Qna  returned.     then   a  testatum 

ouTa%^eTf    distringas  was  issued  into   Northumberland,    and  the 

court,  which    sheriff   took  possession  of   property   to  the  amount  of 

cannot  be  ob-  12  000L  in  the  first  instance,  without  a  rule  to  increase 

tamed  being    ^g  issues.    On  motion  to  set  aside  these  proceedings  for 

^^rBt ""  irregularity,   the  court  ordered  that    so  much  of  the 

^n*a8'  rule  as  related  to  the  setting  the  writs  aside  should  be 

discharged ;  and  upon  payment  of  40s.  the  goods  seized 

be  forthwith  restored.   Bloxham,  Knt.  4f  <*'•  ▼•  Surita 

%aL  4  East,  162. 

Writ  of  sum-      George  the  third,  Ac.  To  the  sheriff  of  Middle** 
mons.  greeting:  we  command  you,  that  you  cause  to  be  sum- 

moned C.  D.  esq.  (having  privilege  of  parliament]  that 
he  be  before  us  at    Westminster  on  next  after 

to  the  damage  of  the  said  A.  B.  of  1.  to  a&» 
(b)  Astheac-  swer  -A*  B.  of  a  plea  of  trespass  on  the  case  (6),  to  fte 
don  is.  damage  of  the  said  A.  B.  of        1.  as  be  shall  be  ahte 

reasonably  to  shew,  that  thereof  he  ought  to  answer; 
and  have  there  then  this  writ.  Witness  Edward  Lord 
EUenborough,  at  Westminster,  the  day  of  is  the 
57th  year  of  our  reign. 

Law  and  Markka* 

Precipe  for  Middlesex.     Writ  of  summons  for  A.  B.  against  C.  D. 

summons.        esq.  (having  privilege  of  parliament),  returnable  on 

next  after  J.  K.  attorney. 


(a)  A    testatum    summons  may  issue  into   another 
county,    on  a  nihil  being  returned  on  the 
4  Com.  Dig.  title  Process,  Distringas,  D.  7» 
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This  writ,  as  proceedings  are  by  bill,  need  not  have 
fifteen  days  between  the  teste  and  return,  nor  need  the 
distringas. 

If  defendant  does  not  appear  within  /out  days  qfterlt  no 
ike  writ  is  returnable,  and  the  sheriff  having  returned  ***** 
him  summoned,  sue  out  the  following  distringas,  which 
is  engrossed  on  a  5s.  stampt  parchment,  signed  by  Messrs. 
Provost  and  Chambre,    pay  Is.  8d,  seal  7d.  warrant  2s.  , 
6d.  officer  for  the  levy  10s.  or  you  may  proceed  under 
the  statute  of  45  Geo.  3.  c.  124.   sect.  3.    which  enacts, 
that  when  any  summons,  or  original  bill  and  summons, 
shall  be  sued  out  against  any  person,  having  privilege 
of  parliament,  and  no  such  affidavit  shall  be  made  and 
filed,  as  in  the  act  of  4  Geo.  3.  e.  33.  is  mentioned,  if 
the  defendant  shall  not  appear  at  the    return  of   the 
summons,   or  within  eight  days  after  such  return,  in 
every  such  case,  it  shall  be  lawful  for  the  plaintiff,  upon 
affidavit  being  made  and  filed  in  the  proper  court  of  the 
personal  service  of  such  summons,  to  enter  an  appear- 
ance for  the  defendant,  and  to  proceed  thereon,  as  if  such 
defendant  had  entered  his  appearance. 

George,  fyc.  To  the  sheriff  of  Middlesex,  greeting : 
we  command  you,  that  you  distrain  C.  D.  esquire 
(having  privilege  of  parliament),  by  all  his  lands  and 
chattels  in  your  bailiwick,  so  that  neither  he,  nor  any 
one  for  him,  do  intermeddle  therewith,  until  you  shall 
have  another  command  from  us  in  that  behalf;  and  that 
von  answer  to  us  for  the  issues  of  the  same,  so  that 
he  be  before  us  at  Westminster,  on  next  after 

,  to  answer  A.  B.  in  a  plea  of  trespass  on 
the  case  upon  promises,  to  the  said  A.  B.  his  damage 
of  601.  and  to  hear  his  judgment  thereupon  of  many 
defaults ;  and  have  there  then  this  writ.     Witness,  <fcc 

Law  and  Markham, 

Middlesex.  Distringas  for  A.  B.  against  C,  D.  esq. 
(having  privilege  of  parliament,)  case,  returnable  on, 
Ac 

J.  K.  attorney. 

If  the  defendant  does  not  appear  on  the  return  day  Alias. 
of  the  distringas,  then  get  a  return  from  the  sheriff, 
and  issue  an  alias,  and  proceed  as  against  peers  to  increase 
the  issues.  The  altasstates,  we  command  you,as  before  we 
have  commanded  yon,  that  you  distrain.  If  there  be  a 
plurie*,  say,  as  oftentimes  we  have  commanded  you. 

The  motion  to  increase  the  issues,   or  sell  them,   may 
be  made  oA  the  last  day  of  the  term. 
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File  common 
bail. 


When  to  issue 
a  testatum 
distringas. 

Vide  Try's, 
Jus.  FiL 


Appearance 
ana  declara- 
tion. 


But  if  defendant  appears,  he  files  pommon  bail,  and 
also  a  memorandum  or  warrant  on  h  ds.  stamp,  with  the 
clerk  of  the  common  bails. 

If  he  has  no  goods  whereby  he  can  be  distrained  in  the 
county  where  the  venue  is  laid,  get  a  nihil  returned  on 
the  first  distringas,  and  issue  a  testatum  into  the  county 
where  you  intend  to  levy  ;  go  on  in  the  former  writ  as 
far  as  "  501."  then  say,  and  for  that  our  sheriff  of  Mid' 
dlesex,  at  a  certain  day  now  past,  returned  to  us,  that 
the  said  C.  D.  had  not  any  thing  in  his  bailiwick  whereby 
he  could  cause  him  to  be  distrained,  as  by  the  said  writ 
he  was  commanded,  whereas  it  is  testified  in  our  «ame 
court  before  us,  that  the  said  C.  D.  bath  sufficient  lands 
and  chattels  in  your  bailiwick  by  which  he  may  be  dis- 
trained ;  and  have  there  then  this  writ.  Witness,  Ac. 

When  defendant  has  appeared,  deliver  him  a  declara- 
tion as  of  the  term  the  appearance  is  of,  and  if  delivered 
four  days  exclusive  before  the  end  of  the  term,  he 
must  plead  without  imparlance.  The  declaration  is  en- 
grossed on  a  4d.  stampt  paper,  and  is  nothing  more  than 
a  copy  of  the  bill,  only  go  as  far  as  "  suit,  &c."  and 
add  pledges  ;  give  a  rule  to  plead  as  in  other  cases.  He 
has  the  same  time  to  plead  as  other  persons :  In  town,  or 
within  twenty  miles,  four  days;  country,  and  above 
twenty  miles,  eight  days. 

Middlesex  (*s)  If  A.  B.  makes  you  secure,  <fcc^  that 
put,  <fec.  Henry  George^  late  of  W  estminster,  in  the  said 
county,  esquire,  (having  privilege  of  parliament,)  thai 
he  be  before  us  on  wheresoever,  &c.  to  shew, 

For  that  whereas. 

The  other  proceedings  are  the  same  as  against  peers, 
t>y  original. 

If  a  member  The  defendant,  a  member,  being  in  K.  B.  prison, 
be  in  K.  B.  under  a  sentence  on  a  criminal  information,  the  plaintiffs 
SSi      *°  filed  a  bil1  against  him  as  being  in  custody  of  the  marshal 

but  issued  no  summons.  Ride  to  set  aside  proceedings 
for  irregularity.  Per  Cur.— In  ordinary  proceedings 
against  a  person  having  privilege,  a  summons  is  issued 
for  the  purpose  of  bringing  him  into  court;  but  that  is 
perfectly  unnecessary,  where  such  a  defendant  is  already 
in  the  custody  of  the  marshal :  in  such  a  case,  the  plain- 
tiffs may  file  a  declaration  against  him,  as  being  in  tkt 
custody  of  the  marshal,  though  they  could  not  charge 
him  in  custody  in  a  bailable  action.  Rule  dischargsi- 
Jackson  $  al.  v.  Mackreth,  6  Term  Rep.  361. 


Praecipe  for 
original. 


proceed^ 
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CORPORATION. 

Corporations    aggregate,   consist  of' many  persons  Corporations 
united  together  into  one  society,  and  are  kept  up  by  aggregate. 
a  perpetual  succession  of  members,  so  as  to  continue 
forever;  of  which  kind  are  a  mayor  and  commonalty 
of  a  city,  the  head  and  fellows  of  a  college,  the  dean 
and  chapter  of  a  cathedral  church. 

Where  a  corporation  is  plaintiff  in  a  civil  action, 
leave  to  inspect  their  books  is  granted  to  the  defendant, 
of  course.  The  Mayor  of  Lynn  v.  Denton,  1  Term  Rep. 
689. 

Corporations  sole,  consist  of  one  person  only  and  his  Corporations 
successors,  in  some  particular  station,  who  are  incorpo-  sole, 
rated  by  law,  in  order  to  give  tbem  some  legal  capa- 
cities and  advantages,  particularly  that  of  perpetuity, 
lfrhieh  m  tbeir  natural  persons  they  could  not  have  had.  - 
In  thin  sense  the  king  is  a   sole  corporation;  so  is  a 
bishop ;   so  are  some  deans  and  prebendaries,  distinct 
from  their  several  chapters ;  and  so  is  every  parson  and 
vicar.     Co.  Lit.  43. 

When    a  corporation   is  erected,    a    name   must  be  TOien  oorpo- 
givtn  it ;   and  by  that  name  alone  it  must  sue,  and  be  ^^have 
sued,  and  do  all  legal  acta;  though  a  very  minute  varia-  aj^tne,  &c. 
lion  therein  is  not  very  material.     10  Rep.  93.    A  cor- 
poration   aggregate  must  always  appear  by  attorney, 
\QRep.  32/  It  cannot  be  outlawed.  10  Co.  32.  b.    The 
proceedings  to  compel  a  corporation  to  appear  to  any 
suit  by  Attorney  are  always  by  distress  on  their  lands 
and  good*.    6ro.    Abr.  11.  72.    It  must  be  sued  by 
original  writ :  for  it  cannot  be  declared  against  as  in  the 
eustody  of  the  marshal.    6  Mod.  183. 

The   proper  process  against  them  is  a    distringas,  Process* 
Raym.  1 52.    And  upon  a  distringas  issuing  the  court 
Will  compel  the  sheriff  to  return  good  issues.    Salk.  191. 
pi.  2.     Care  must  be  taken,  in  stating  their  name  of  in* 
corporation. 

How  to  proceed. 

An  original  writ,  is  the  only  ground  of  proceeding 
against  a  corporation.  Try.  11.  For  the  service,  set 
Sty.  Rep.  367.    1  Vmt.  361. 

Rr 
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Draw  a  praecipe  for  tbe  original,  take  it  to  the  cursitor, 
who  will  make  out  and  seal  it,  then  get  a  summons  there- 
on from  the  sheriff  of  the  county,  directed  to  his  officer, 
who  may  leave  same  with  their  town-clerk,  who  will 
undertake  for  their  appearance ;  if  not,  I  should  appre- 
hend leaving  the  summons  with  the  mayor  or  other  head 
officer  will  be  sufficient ;  and  if  no  appearance  entered 
in  due  time,  issue  out  a  distringas,  and  an  alias,  &c. 

May  Strain    ■""«"■«*«"«*  !««■• 

the  land  or  The  sheriff  may  distrain  the  lands  and  goods  which 

good*  of  cor-  constitute  the  common  stock  of  the  corporation.      Skin. 
poration.         27.     If  they  have  neither  lands  nor  goods,  there  is  no 

way  to  compel  them  to  appear,    (a)   Skin.  85.   Vide  3 

Salic.  104.  See  1  Chan.  Cas.  204. 

murt  bTb*  k  ^  ^e^  8Ue>  ^ey  mUS*  BUe  *n  *^e  name  °*  ^e  COT9°m 
attorney.  *     ration,  by  an  attorney  appointed  under  the  seal  of  the 

corporation,  and  the  members  cannot  be  witnesses  for 

the  corporation,  t  Lev.  232,  286.    Sir.  1069;   but  they 

may  disfranchise  one  for  that  purpose.    They  may  sue 

in  common  form  by  latitat,  &c. 

In  ejectment  In  ejectment  in  the  common  bench,  the  plaintiff  de- 
t^^*^  clared  upon  a  demise  to  him  by  the  aldermen  and  bur* 
demise  made1  gesses  °*  Bury  St.  Edmund,  in  the  county  of  Suffolk, 
by  acorpora-  and  did  not  set  forth  that  it  was  by  deed,  or  under  seal 
fion,  and  did  of  the  corporation :  upon  not  guilty  pleaded,  plaintiff 
*°luv?  *j   j  ^ad  a  ve*durt  and  judgment ;  and  error  was  brought  in 

JSSrSf'  K-  B'  a$d  *«  errOT  iD«8ted  «!  ™»  *■*  «■  *"»* 
common  seal,  was  void,    because  a    corporation  aggregate    can    do 

held  good,   '  nothing  but  by  deed    under  their  common  seal ;    and 

2  Cro.  613.  was  cited  as  parallel.    Sed  per  Cur.    Since 

that  case  the  law  is  altered  as  to  this  point  concerning 

declarations  in  ejectment,  for  now  tbey  are  grounded  on 

fictions  only.     Judgment   affirmed.      Patrick   against 

Ball,  Carth.  390.  12  Mod.  113. 

EaiofeIL  A  corporation  is  not  entitled  to  an  essoign.     Argent 

v.  Dean  and  Chapter  of  St.  PauFs,  E.  23  Geo.  3.  2  Term 
Sep.  16. 

Must  appear        ^  corporation  aggregate  must  appear  by  an  attorney 
by  attorney     appointed  under  their  common  seal,  for  they  cannot  ap- 
pear in  person.     13  Ed.  1.  c.  10.  2  Inst.  376.  Qilb.  C. 
.  P.  32. 

(a)  For  it  is  a  rule,  that  for  a  public  concern,  the 
sheriff  cannot  distrain  any  private  person,  who  is  a 
member  of  the  corporation.     1  Vent.  351.  Cowp*  85. 


, 
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HUNDREDORS. 

If  an  actiop  be  commenced  on  the  statute  of  hue  and  How  to  sue 
cry,  the  plaintiff  must  take  out  his  special  original  writ;  ^c  ^"^5^1 
for  the  inhabitants  of  a  hundred  cannot  be  in  custody  of  ™[  <Ti  2 
the  marshal :  nor  are  they  liable  to  a  capias.    Bro.  43.  28  Ed.  3.  c.  11/ 
The  only  method  to  proceed  against  them  is  by  summon*  27  EL  c  is. 
on  the  original,     and   distress  infinite.    3  Keb.    126-28  Geo.  s. 
2  Saund.  375.    4  Mod.  296.     And  the  original  usually  &  **• 
recites  the  statute.     Ibid.    To  be  tested  forty  days  after 
the  robbery,   otherwise  it  is  error.    2  Lev.  12.     And 
within  a  year  after  the  robery.  1  Brownl.  156.   If  several 
are  robbed,  they  cannot  join.     2  Lev.  12. 

The  declaration  must  be  against  the  hundred  generally.  As  to  the 
and  must  shew  the  robbery  to  he  within  the  hundred,  and  declaration* 
upon  the  highway;  if  not,  it  is  good  after  verdict    Carth. 
71.     1  Mod.  221. 

By  the  8  Geo.  2.  c.  16.     It  is  enacted,  that  no  person  vide  stat 
shall  maintain  any  action  against  any  hundred,  by  virtue  13  Ed.  l.  c  l. 
of  the  stat.  13  Ed.  1.  st.  2.  and  27  El.  c.  13.  unless  he  »7Eliz.  c,  13. 
shall  over  and  besides  the  notice  required  by  the  stat.  No  ^f™?n  to 
27  Eliz.  c.  13.  give  notice  thereof  to  one  of  the  consta-  dred  incase" 
bles  of  the  hundred,  or  to  some  constable,  &c.  of  some  of  robbery 
town,  &c  wherein  such  robbery  shall  happen,  or  shall  without  no* 

.leave  notice  in  writing  of  such  robbery  at  the  dwelling-  ticeto aeon- 
house  of  such  constable,  &c.  describing  in  such  notice,  so  8table* 
far  as  the  nature  and  circumstances  of  the  case  will  Describing  the 
admit,  the  felon  and  felons,  and  the  time  and  place  of  case,  and  pub* 
the  robbery:   and  also  shall,  within  twenty  days  next  lwhing  it  in 
after  the  robbery  committed,  cause  public  notice  to   be  the  Gazette. 
given  in  the   London  Gazette,  describing  as  aforesaid, 
together  with  the   goods  and    effects  whereof   he  was  And  before 
robbed ;  and  before  any  action  commenced,    go  before  actios  give  se- 
the  chief  clerk,  or  secondary,  or  the  filazer  of  the  county  curityto,  &c 
wherein  such  robbery  shall  happen,  or  their  deputies,  or 
before  the  sheriff,  and  enter  into  a  bond,  to  the  high 
constable,  Ac.  of  the  hundred  in  which   such  robbery 

.  shall  be  committed,  in  1001.  with  two  sureties,  Ac.  with 
condition  for  securing  to  such  high  constable,  <fcc.  (who 
are  empowered  to  enter  an  appearance,  and  defend  such 
action,)  the  due  payment  of  costs,  after  taxed  in  case  he 
shall  be  nonsuited,  or  discontinue,  or  in  case  judgment 

Rr  2 


612  wximBDOfts. 

shall  be  given  on  demurrer,  or  a  verdict  given  against 
hini. 

The  sheriff  to  2.  That  when  any  such  bond  shall  be  entered  into,  the 

certify  such  sheriff  shall  certify  same  to  the  chief  clerk,  &c.  which 

bond;  and  certificate  shall  be  delivered  by  the  party  robbed  to  the 

certificate  to  chief  clerk,  &c.  before  any  process  shall  issue  for  ik 

to  rt»  chief  commencement  of  such  suit  as  aforesaid. 

clerk  before  The  ttctitib  must  be  brought  withifl  the  year  *e*t  aft* 

process.  8Ucfl  robbery,  21  El.  c.  13.  s.  9 $   the  day  when  the  rob- 

Action  when  bery  is  committed  is   included  in  the  year,    1  Brtneti 

to  be  brought  m    H^    ]S9t   RMi  Ahft  $g0#  ph  g  .  and  fee  inhabittflii 

within  t/ts  hundred  ttiay  be  Witttedses.  fc  Geo.  2.  c  If. 
8.  ]&. 

tt&tb  id  proceed. 

Prepare  a  precipe  for  the  ertigibttJ,  take  it  to  the  cor- 
'   sitor  of  the  county  inhere  the  venue  is  hud*  aiid  &  meiw- 
randttm  on  a  5s.  stamps  pay  fine  to  the  king,  and  fr 
dfiginal :  when  settled  make  a  copy  thereof*   which  for- 
merly used  to  be  served  on  some  inhabitant  of  the  bra- 
High  con-       dred.     But  by  8  Geo.  2.  c.  16.  s.  4.  it  is  to  be  served  « 
stable  only  td  the  high  dortsikbie,  &C.  of  the  hundred  wherein  the  rob- 
be  served  with  bery  shall  happen :    Who  is  tti  catise  public  notice  lobe 
the  process,     given  in  one  of  thg  principal  market  towns  within  sai 
pubBcrtot^  hundred,  oil  the'  next  market  day  after  he  of  they  sbd 
thereof  the      be  served  With  SticH  prbcess  ;  or  if  there  shall  happen  to 
next  market     be  no  toarket  towft   within  the  hundred,  then  in  soak 
day,  parish  fchfirch  within  the   same  hundred,  immediate^ 

after  divine  Service',  on  the  Sunday  next  after  his  being 
served,  ktid  etitef  kh  appearance,  and  defend  fortfce 
inhabitants,  misadvised. 

If  he  do  not       If  he  do  not  appear  in  time,  a  distringas  may  be  fewd 
appear,  an(j  levied  against  all  or  any  of  the  defendants,  and  J<* 

may  issue  an  alias  and  piuries,  and  sell  the  issues  aider 
the  stat:  10  Geo.  S.  as  it  is  determined  that  the  statu* 
extends  to  all  writs  of  distringas*  Aaban  v.  Pldid** 
5  Burr.  #726. 

The  defendant  must  enter  appearance  with  the  filo*> 

peaT. t0  a?"     dn  tbe  ^ar*°  die  P°9t  of  the  tetarn  of  toe  original.  A 
'  memorandum  on  a  5s.  stamp  is  necessary. 

The  fcrrii  of  tbe  declaration  is  in  my  Modern  Pkfcfo 
80.  with  useful  fadtes. 

Yen.  foe,  if  the  defendants  plead,  and  there  is  an  issue,  the  ve*fa 

facias,  by  20  Geo.  2.  c.  18.  s.  S.  shall  be  awarded* 
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rorpote  comilatus  (except  (be  hundred  against  which  the 
action  is  brought.) 

If  judgment  be  giveu  *gajpst  the  hundred,  the  *tq.t.  of  If  judgment 
8  Geo.  ?.  c,  16,  enacts  that  the  sheriff,  <&*.  on  receipt  of  the  be«i7^te 
**eaition  agtipst  ^py  inbabi Uuxt,   ghajl  cm&  the  same  hSSred^  the 
to  be  shewn  gratis  to  two  justices  of  the  county,  &c.  sheriff  to  shew 
(whereof  one  to  be  of  the  quorvm,)  who  are  to  cause  the  writ  to 
such  taxation  and  assessment  to  be  made,  and  to  be  two  justices, 
levied  according  to  the  27th  Eliz.  (viz.  by  the  consta-  Jj^^jy 
bles,  <&c.  rateably  and   proportionally,  <fec.)    in  which  ^  charges  as 
taxation  and  assessment  there  shpJl  be  provided  and  in-  by  stat  *T  EL 
eluded,  over  and  above  what  the  costs  and  damages  reco-  c.  is. 
vered  by  the  plaintiff  in  such  action  shall  amount  to,  all 
such  expences  which  the  high  constable  hath  been  at, 
ciaim  being  made  before  the  said  justice  upon  due  notice 
for  that  purpose  given ;  and  the  money  levied,  to  be  paid  ^e  m!me7. !° 
over  by  such  constable,  $c.  within  ten  days  after  collec-  ^p^7aft^ 
tion,  to  the  sheriff,  to  the  use  of  the   plaintiff,   for   his  collection  to 
costs  and  damages,  and  to  the  use  of  the  high  constable,  the  sheriff,  for 
for  so  much  as  his  expences  in  his  defence  shall  amount  the  use  of  the 
to ;  of  which  he  shall  give  an  account,  on  oath,  before  any  p™*™* 
taxation  ;  and  shall  have  no  further  allowance  than  what 
shall  be  taxed,  which  the  high  constable  shall  cause  to  be 
taxed  for  that  purpose,  e.  4.  The  money  paid  over  to  the 
sheriff,  shall  (upon  request)  be  by  him  paid  over  to  the 
parties  entitled,  without  deduction.  *.  6.    Sheriff  not  to 
be  called  on  for  return  of  writ  until  60  days  after  writ  de- 
livered to  him,  who  is  to  indorse  on  it  the  day  received. 
9.6.  "  • 

The  7tb  section  provides  in  what  manner  the  constable 
shall  be  reimbursed  his  expences,  in  case  the  plaintiff  ig 
nonsuited,  &c.  and  becomes,  or  bis  sureties  jn  the  bond 
become,  insolvent. 

If  persons,  riotously  assembled,  in  part  .demolish  and  **<*• 

pull  down  a  dwel!ing-hoti6e,  and  at  the  same  time  destroy 

goods  and  furniture  in  the  house,  although  such  goods  and 

furniture  were  not  destroyed  by  means  of  the    pulling 

down   of  the  house,  the  hundred  is  liable,  under  stat. 

1  Geo.  1.  8t.  2.  c.  5.  to  yield  damages  for  the  destruction  • 

of  the  furniture  as  well  as  of  the  house,  and  costs. 

Tobe  brought 
The  action  is  to  be  brought  against  two  or  more  of  the  against  two  or 

inhabitants  of  the  hundred  in  which  the  damages  were  m°reinhabi- 
done :  and  upon  this  act  it  does  not  seem  to  be  necessary  j^i^  *& 
to  proceed  by  original  writ,  Tidd,  122. ;  contra  upon  the  notnecessar^ 
black  act,  1   Geo.  1.  stat  2.  c.  5.  s.  6.  which  is  to  be  to  proceed  by 

original. 
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brought  against  the  inhabitants  of  the  hundred  in  the 
Execution  same  manner  as  on  the  statute  of  hue  and  cry.  And  the 
how  regulat-  execution  is  regulated  by  stat.  22  Geo.  2.  c.  46.  s.  34. 
^  see  5  Term  Rep.  341,  that  the  money  must  be  levied  on 

the  inhabitants  of  the  towns,  parishes,  villages,  and 
hamlets  pursuant  to  stat.  27  Eliz.  c.  13.  and  not  upon  the 
inhabitants  of  the  districts  and  parishes  within  the  bun* 
dred.  Rex\.  Inhabitants  of  Half  shire. 
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Against  whom  The  original  writ  is  a  mandatory  letter  from  the  king 
may  be  issued,  in  chancery,  sealed  with  his  great  seal,  and  may  be  the 
means  of  commencing  all  personal  actions,  against  every 
person  not  being  an  attorney  or  officer  of  the  court,  or  a 
prisoner  in  the  actual  custody  of  the  marshal.  3  Black. 
Com.  273.  It  now  may  be  issued  against  peers,  members 
of  parliament,  corporations,  or  hundredors  on  the  statutes 
of  hue  and  cry,  Ac*  and  all  other  persons.  7  he  benefit  of 
this  proceeding  is,  that  after  judgment,  a  writ  of  error 
will  not  lie  in  the  Exchequer  chamber,  but  onlv  in  parlia- 
ment, 2  H.  Black.  304.  1  Sid.  424.  stat.  27  EL  c.  8.  But 
in  order  to  save  the  great  expence  of  suing  special  writs 
in  small  suits,  the  stat.  5  Geo.  2.  c.  27.  s.  5.  enacts  that  no 
special  writ  or  process  expressing  the  cause  of  action 
shall  be  sued  out  from  any  superior  court,  where  the 
cause  of  action  shall  not  amount  to  101.  or  upwards. 
5  Geo.  2.  c.  27.  s.  5.    3  Burr.  1484. 

No  morecosts  And  by  rule  it  is  ordered,  That  from  and  after  the  last 
allowed  in  jay  0f  ^jg  present  Michaelmas  term,  in  all  actions  in 
Signal  tLn  w*"cb  *e  Pontiff  shall  proceed  against  the  defendant  by 
a  common  special  original  writ,  and  shall  recover  less  than  the  sum 
writ,  unless  of  501.  he  shall  not,  on  taking  costs,  be  allowed  any  more 
the  debt  re-  or  other  costs  than  he  would  be  entitled  to,  in  case  he 
covered  be  j^  proceeded  by  bill  (except  in  such  actions  in  which 
he  could  not  proceed  by  bill,  or  in  which  any  defendant 
shall  be  actually  outlawed.)  R.  M.  23  Geo.  3. 

Wnts  by  on-  jt  js  ordered,  That  original  writs,  which  by  law  ought 
Wiedbefore  *°  **e  ^P**^  by  *e M*™**  °f  this  court,  shall  be  signed 
sealed  by  the  by  the  wud  filacers  before  such  writs  be  sealed  by  the 
filazer.  officer  of  this  court.     Hil  31  Car.  2. 

All  writs  by  It  is  ordered,  That  all  writs  and  processes  whatsoever 
original  ought  issuing  upon  original  writs  before  the  appearance  of  the 

to  be  signed 
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defendant,  ought  to  be  signed  b\     ,gi*azers  of  this  court,  before  appear- 
according  to  the  course  of  this  tourt.   R.  E.  31  Car.  2.  «»ce,  by  tha 
°  filacer. 

Sow  to  proceed. 

If  the  defendant  is  to  be  arrested,  prepare  affidavit 
of  the  debt,  engross  it  on  a  2s.  6d.  stampt  paper,  and  it 
may  be  sworn  either  before  a  judge  of  this  court  or  the 
(a)filazer  then.  s 

Prepare  a  praecipe,  for  the  original  writ,  which  is  to  In  common 
contain  the  whole  count  or  declaration,  in  which  must  be  assumpsit., 
set  forth  the  defendant's  estate,  degree,  or  mystery,  and 
the  town,  or  hamlet,  or  place,  and  county,  where  he  is,  or 
was  conversant. 

Middlesex  (*«)  If  A.  B.  make  you  secure,  Ac.  then  put  Precipe  for 
Ac.  J.  D.  late  of  Westminster  in  the  said  county,  yeoman,  '**  original  in 
that  he  be  before  us  on  the  morrow  of  All  Souls,  where-  awumPiXt» 
soever,  &c.  to  shew  for  that  whereas  (here   set  forth  the 
whole  count  or  declaration  and  conclude  thus) :  To  the 
said  A.  B.  his  damages  of  691.  as  is  said,  <fcc. 

This  is  done  on  paper  without  a  stamp,  and  taken  to 
the  filazer,  who  will  make  out  the  special  capias  thereon, 
to  the  sheriff  of  the  county  where  defendant  is  to  be  met 
with.  But  mostly,  for  expedition  sake,  this  is  done  by 
the  attorney  himself;  pay  him  5s.  4d.  for  the  first  count, 
and  la,  for  every  other ;  sealing  7d. 

George  the  third,  Ac.     To  the  sheriff  of  Middlesex,  Special  capias 
greeting:  We  command  you,  that  you  take  J.  D.  late  of  thereon. 
Westminster,  in  your  county,  yeoman,  if  he  be  found  in 
your  bailiwick,  and  him  safely  keep,   so  that  you  have  There  must 
his  body  before  us  on  the  morrow  of  All  Souls,    where-  be  a  mfemo- 
soever  we  shall  then  be  in  England,  to  answer  A.  B.  in  randum  or 
a  plea,  for  that  whereas,  (to  the  end  of  the  praecipe,)  to  warrant  on  a 
the  said  A;  B.  his  damage  of  691.  as  it  is  said ;    and  have  l^8*^  ^ 
there  this  writ.     Witness,   Edward  Lord  EUenborough,  ^\9Zet9 


(a)  A  special  capias  issued  upon  an  affidavit  sworn  at  the 
Bill  of  Middlesex  Office,  is  irregular;  but  if  the  defendant 
be  Arrested  upon  it,  and  put  in  special  bail,  he  thereby 
waives  their  regularity.  Dalton  v.  Barnes,  1  Maule  and 
Selw.  230. 
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of  ©«r  reign.  (>,       *8*>      £/      '' 

K.  L.  attorney.  t  JTcnyon. 

Bail  for  641.  by  affidavit  filed. 

As  to  the  There  are  many  notes  in  the  old   books  respecting  (he 

teste-  teste  of  the  original  and  capias ;   and  there  can  be  no 

doubt  but  that  they  both  may  be  retainable  the  same 
day,  (unless  you  proceed  to  an  outlawry,)  and  that  the 
teste  of  the  capias  may  be  the  last  day  of  the  preceding 
term,  (though  the  cause  of  action  accrued  in  the  vaca- 
tion,) otherwise  in  a  short  vacation,  an  original  could  lot 
be  purchased;  and  every  eapias,  alias,  and  pterin, 
must  have  fifteen  days  between  tbe  teste  and  retaf*  of 
each ;  and  the  morrow  of  tbe  Ascension  shall  be  a  good 
return,  notwithstanding  there  be  not  fifteen  days  between 
the  fourth  (Jay  of  tbe  said  return,  and  the  essoign  day 
of  the  morrow  of  the  Holy  Trinity.  16  Car.  1.  c.  6. 
*.  7. 

As  to  teste.  The  original  writ  may  be  tested  in  vacation,  as  wcfl 
as  in  term  time.    Sty.  kep.  402.    But  on  a  Sunday  or 

The  curator    other  dies  nou  juridicus,  it  should,  however,  be  alwavs 

takes  care       tested  after  the  cause  of  action  accrued,   2   Burr.  967.; 

of  this.  an(j  be  made  returnable   ip  term  time  ubicunque,  &c'i 

plaintiff  means  to  proceed  to  outlawry.- — If  not,  the 
capias  may  be  tested  before  the  original,  and  even 
before  tbe  cause  of  action  accrued,  provided  it  be  ac- 
tually taken  out  afterwards,  for  no  error  can  be  assigned 
on  mesne  process.  3  Wils.  344.  The  original  must 
bave  fifteen  days  between  the  teste  and  return.  (6) 

Pay  on  original  writs,  where  the  damages  exceed  401. 
a  fine  to  the  king,  in  the  following  proportions. 

£    s.    <L 

Finei  to  the         From  40L  to  661-  18s-  4d-  *•  e-  100  marks  0     6  8 

king  From  100  marks  to  1001.  0  10  0 

From  1001.  to  200  marks  0  13  4 

From  1331.  6s.  8d.  to  1661.  13s.4d.  0  16  8 


(a)  If  defendant  is  not  to  be  arrested  but  served,  the 
usual  notice  must  be  put  at  the  end  of  the  capias  to  ap- 
pear, stating  tbe  day  of  the  mo&tb  as  in  other  process 

(o)  These  writs  must  be  returnable  in  the  tame,  or  tbe 
next  term,  for  wfeepe  a  term  intervenes  between  tbe 
teste  and  return  of  the  capias,  it  is  null  and  void.  2  Black- 
Rep.  846. 
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£   *.  d. 

Fr4HB  1661,  13».4d.  to  2001.  1    0  <* 

'  And  for  every  661.  13s.  4d,  mofe  0    .6  8. 

And  for  every  1001.  more  0  10  0 

Every  1001.  pays  1.0s,  fine.     R.  H.6W.4  M. 

Middlesex  (88)  Command  A.  C.  late  of  Westminster,  Praecipe  for 
in  the  said  county,  merchant,,  that  iustly,  &c.  he  reader  anonginal  in 
to  J.  B.  1001.  of  iawtul  money  of  Great  Britain,  which  deW* 
he  owes  to,  and  unjustly  detains  firoi*  him,  as  it  is  said* 
Ac.  and  unless,  &c. 

George   the  third,  &e.  to    the  sheriff  of  Middlesex,  Capias  there- 
greeting  :  We  command  you,  that  you  take  A.  C.  late  of  0ll# 
Westminster  in  Jour  county,  merchant,  if  he  be  found  in 

iour  bailiwick,  and  him  safely  keep,  so  that  you  have 
is  body  before  us  on  the  morrow  of  Ail  Souls,  where- 
soever we  shall  then  be  in  England,  to  answer  J.  fi.  ia  The  penalty 
a  plea,  that  he  render  to  him    1001.  of  lawful   money  of  of  the  bond. 
Great  Britain,    which  he  owes  to  and  unjustly  detains    . 
from  him,  as  is  said ;  and  have  there  this  writ     Witness, 
4c.    Kenyon. 

If  it  be  at  the  suit  of  an  executor  or  administrator, 
leave  out  the  words,  M  owes  to,"  and  say,  tt  unjustly 
detains." 

If  the  defendant  cannot  be  takeu  on  the  capias,  plain*  Alias  and 
tiff  may  sue  out  an  alias,  and  after  that  a  pluries;  only  pluries. 
adding  to  the  alias  "   as  formerly  we  have  commanded 
"  you ;"  to  the  pluries  "  as  oftentimes  we  have  commanded 
"  you." 

If  the  defendant  cannot  be  foupd  in  the  county  where  Testatum, 
the  first  writ  was  issued,  or  where  you  intend  trying  the 
cause,  then  sue  out  a  testatum  capias  against  him  into  ifatatum 
that  county  where  he  is  to  be  met  with,  directed  to  th*t  pai*. 
sheriff,  aad  after  the  words,  "  to  the  said  A*  B-  his  da- 
"  mage  of  1001.  as  is  said,"  add  these,  "  And  our  sheriff 
"  of  Middlesex,  at  a  certain  day  now  past,  returned  to  us, 
"  that  the  said  C.  was  not  found  in  his  bailiwick,  where*! 
"  it  is  testified  in  our  same  court  before  us,  that  the  s*id 
"  C.  lurks  and  wanders  up  and  down  in  your  county; 
"  and  have  there  this  writ.     Witness,  &c." 

The  teste  of  the  alias  is  on  the  quarto  die  post  of  the  Ttjterf tl* 
return  of  the  capias,  and  the  teste  of  the  pluries,  is  on  the  alias  ***!  jd** 
quarto  die  post  of  the  alias.  ™*» 

And  N.  B.  the  testatum  may  be  had  in  the  first  instance,  Testatum  in 
without  really  suing-  out  the  capias,  but  you  pay  the  jSla-  the  first  In- 
zer for  it,  who  ought  to  make  it  out,  to  warrant  the  tes-  stance, 
latum. 
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These  writs,  when  sealed,  are  taken  to  the  sheriff 
office  (if  bailable)  for  warrants  thereon,  for  which  paj 
2s.  6d.  officer  for  arrest,  10s.  6d.  in  town,  country  11.  Is. 


When  to  ap- 
pear and  with 
worn. 


Precipe  for 
appearance. 


Affidavit  of 
service. 


How  to  appear  (if  no  bail  required.) 

» 

The  appearance  is  to  be  entered  in  eight  days  after  the 
quarto  die  post  of  the  return,  and  filed  with  the  filaxer, 
for  which  pay  3s.  6d.  and  a  memorandum  or  warrant  on  a 
5s.  stamp,  is  to  be  filed  at  the  same  time,  (a) 

Middlesex  («s)  Appearance  for  A.  C.  at  the  suit  of 
J.  B.  to  a  capias,  returnable,  &c. 

J.  B.  attorney. 

If  the  defendant  be  served  with  an  alias  or  pluries,  then 
he  is  to  enter  his  appearance  in  eight  days  next  after  the 
quarto  die  post  of  the  return;  if  not,  the  plaintiff  may 
then  enter  an  appearance  according  to  the  statute,  on  an 
affidavit  of  the  service;  stating  that  the  defendant  wai 
personally  served  on  such  a  day  with  a  true  copy  of  a 
writ  of  special  to  leave  it  with  the  sheriff  for  a  return.  As 
soon  as  the  capias,  or  alias  or  pluries,  special  capias,  (as 
the  case  may  be,)  issued  out  of  and  under  the  seal  of  this 
honourable  court,  returnable  on,  &c.  wheresoever  the 
king  should  then  be  in  England,  under  which  copy  was 
written  an  English  note  to  the  defendant,  of  the  intent  of 
such  service,  pursuant  to  the  statute  in  that  case  made  and 
provided. 

How  to  appear  if  Special  Bail  required. 

If  special  bail  If  the  action  requires  special  bail,  and  the  defendant 
when  to  be  be  arrested  in  London  or  Middlesex,  the  defendant  m«* 
put  in  on  first  put  in  his  bail  before  a  judge  within  four  days  after  the 
retunu  quarto  die  post  of  the  return ;  if  he  is  arrested  in  any  other 

county,  then  within  six  days  after  the  quarto  die  post  of 

the  return. 

If  either  the  fourth  or  sixth  day  fall  on  a  Sunday^  the 
defendant  has  all  the  Monday  following  to  put  in  bail.  N. 
on  R.  M.     8  Ann.  Reg.  1. 

If  writ  be  re*  If  the  writ  be  returnable  on  any  other  return  than  the 

turnable  on 

any  other  re- 

turn.  "*                                                                                             "        " 


(a)  An  additional  6d.  is  paid  for  every  other  defendant 
to  the  filazer. 
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first,  the  defendant  has,  in  town  causes,  four  days  after  the 
quarto  die  post  of  that  return,  exclusive  of  the  one  day  to 
put  in  his  bail;  if  the  arrest  be  in  any  other  county,  six 
days  after  the  quarto  jfn'e  post  of  that  return. 

Bail  were  npt  put  in  till  two  days  after  the  quarto  die  if  action  by 
post  of  the  second  return  of  the  term  ;  plaintiff  assigned  original,  de~ 
the  bond.     Motion  to  set  aside  the  proceedings,  on  the  fend*"*  ha» 
ground  that  he  had  four  days  after  the  quarto  die  post  to  tS^the  quarto 
put  in  bail.     The  court  held,  that  by  original,  the  defen-  die  poet  to  put 
dant  had  eight  days  from  the  return  of  the  writ,  (which  in  bafl. 
is  four  days  from  the  quarto  die  post,)  and  a  case  was 
cited  by  the  master,  of  Brownell  v.  Taylor,  M.  6  Geo.  3. 
Rule  absolute.    Frampton  v.  Barber,  4  Term  Rep.  877. 

Bail  by  original  is  to  be  put  in,  in  the  coftnty  where  How  to  put  in 
the  capias  issues ;  for  which  purpose  apply  to  the  filazer  bail, 
for  a  short  copy  of  the  capias,  and  sum  sworn  to,  then 
make  a  note  of  the  names  of  plaintiff   and  defendant, 
and  also  the  names  and  'additions  of  the  bail,  on  a  slip  of 
paper  thus: 


(to  wit)  Special  capias  into  S.  against    C  D.  Special  baR- 

ats.  A.  B.  returnable  on,  &c.  damages        1.  piece. 

The  bail  are  I.  K.  of,  &c. 

and  A  memo  ran* 

G.H.of,&c.  dum.orwar- 

'  rant  u  to  be 

M.  N.  attorney  (or  agent.)  delivered  on  a 

Each  of  the  bail  in  1.         JJSB.*' 

Take  the  bail  with  the  filazer  (a)  to  a  judge's  cham- 
bers, (ia  term  time  he  attends  there  regularly,)  who  will 
take  their  recognizance  in  double  the  sum  sworn  to,  and 
pay  him  17s.  If  sent  from  the  country  with  affidavit  of 
the  due  taking  and  the  affidavit  of  justification  take  the 
bail-piece  to  the  judge's  chamber,  to  be  allowed,  pay  2s. 
and  then  take  same  and  warrant  annexed  to  the  filazer, 
and  file  same  with  him ;  pay  17s. 

Give  notice  to  the  plaintiff's  attorney,  the  same  as  in  Notice  of  bail, 
common  cases,  only  say,  put  in  with  the  filazer,  before  the 

Honourable  Mr.  Justice ,  at  his  chambers  in  Ser- 

jeanVs  Inn,  Chancery  Lane,  London,  and  the  names  are, 
&c. 

Where  the  defendant  was  arrested  on  a  testatum  capias 


(a)  The  filazer  for  Essex  and  Monmouthshire,  Andrew 
Edge,  esq.    All  other  counties,  the  Hon.  George  Kenyon. 
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from  Middlesex  to  Kent,  and  bail  was  put  jp  in  the  latter 
county,  Kent  being  inserted  in  tbe  frail-piece,  but  io  the 
margin  these  words  "  testatum  from  Iftdrflqse*;"  the 
court  held  that  the  notice  in  the  margin  made  it  regular. 
The.  King  v.  the  Sheriff  of  Middlesex,  in  the  cause  of 
Bridge  v.  Smith,  3  Maule  and  Selw.  532. 

Exception.  If  plaintiff  excepts,  he  <to$s  it  ija  tbe  filacer's  book  within 

twenty  days,  and  delivers  notice  of  suck  exception  to  (he 
opposite  attorney. 

How  to  jus-  If  there  is  an  exception,  then  give  notice  to  justify  at 
^'  by  bill,  and  the  same  days  are  allowed.    On  the  day  of 

justification  get  the  filacer  togo  to  Westminster  with  iw 
book,  counsel  to  move  10s.  6d.  filazer  7s.  fid.  court  fees 
9s.  Have  affidavit  of  the  service  of  notice  re^dy ,  as  bj 
bill. 

May  rule  the      The  plaintiff  may  rule  the  sheriff  to  return   his  writ, 
sheriff.  ^^  brjng.  jn  fae  body  in  the  same  manner  as  by  bill;  but 

tbe  rules  must  keep  pace  with  the  defendant's  time. 

May  deliver         The  plaintiff  may  deliver  his  declaration  de  bene  «*, 
declaration       upon  the  quarto  die  post  of  the  return  of  his  writ,  and  de- 
uebene  awe.    fendant  has  the  same  time  to  plead  as  by  bill,  or  file  U 
with  .the  clerk  of  the  declarations,  tbe  same  as  by  bill 

If  the  action  be  brought  in  case,  then  the  declaration 
runs  thus : 
J^toeation  »  Middlesex  (**)  A.  C.  late  of  Westminster,  in  the  comity 
asauqpu  .  o^  Middlesex,  merchant,  was  attached  to  answer  J.  B. 
in  a  plea  of  trespass  on  tbe  case,  and  whereupon  the  said 
J.  B.  by  G.  G.  his  attorney,  complains,  for  that  whereas 
(to  the  end  of  the  praecipe  as  far  as  the  damages,  then 
say)  u  and  therefore  he  brings  his  suit,  6fc"  (So 
pledges  are  to  be  added.) 

Declaration  in      Middlesex  (*$)  A.  C.  late  of  W.  in  tbe  county  otMti- 
debt  dlesex,  esq.  was  summoned  to  answer  J.  B.  of  a  plea, that 

he  render  to  the  said  J.  B.  1001.  of  lawful  money  of  Great 
Britain,  which  he  owes  to  .and  unjustly  detains  from  him; 
and  thereupon  the  said  J.  B.  by  A.  B.  his  attorney,  com- 
plains, For  that  whereas,  Ac.  (and  conclude  thus,4*  wbere- 
"  fore  tbe  said  J.  B.  saith  that  he  is  injured  and  bath  sos- 
«'  tained  damage  to  the  value  of  1001.  and  therefore  I* 
«*  brings  his  suit,  <&c") 

How  ingrow-       The  declaration  being  drawn,  is  to  be  copied  on  a  4d- 
ed,  &c.  stampt  paper,  and  delivered  or  filed,  the  same  as  by  bill: 

and  tbe  charge  is  the  s^me. 

tr  tobi  CthU1"      *f  a  <;aP*as  issue  iD*°  one  county>  an<^  &e  declaranoo 
mule.        *   *8  laid  in  another,  the  bail  are  discharged,  though  it  * 


venue* 
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good  rfgai&st  the  principal,  8  Lev.  236.  245.  otherwise  by 
bill. 

Defendant  formerly  was  not  bound  to  plead  iill  he  bad  Must  plead 
oyer  and  copy  of  flie  original,  if  be  demanded  it  $  but  now  now  ^Sout 
he  cannot  havfe  oyer  although  he  demand  it,  by  ru^oriSnal  writ. 
Trin.  21  &eo.  3.  and  if  he  demands  it  plaintiff  may  sign 
judgment  Without  giving  it,  if  no  plea  filed.  Ibid.  Vide 
title  Oyer. 

It  the  defendant  pleads  a  special  plea,  be  files  it  with  Plea, 
the  clerk  of  the  papers ;  if  generally,  he  may  either  enter 
it  in  the  book  kept  by  the  tiferk  of  the  docquets,  or  deli- 
ver it  to  tbe  attorney,  en  a  4d.  stampt  paper. 

The  clerk  of  tbe  papers  also  makes  up  the  paper  bookPaPer  ****• 
by  original,  if  there  be  a  special  plea  filed. 

But  tbe  attorney  makes  up  th*  Isstie  if  the  plea  be  ge-  When  attor- 
neral,  or  such  a  plea  as  need  not  be  filed  ;  in  that  case,  he™* .make8  "P 
begins  with  the  declaration  first  (as  there  is  no  memoran-      1M[ue, 
dum  by  original),  then  the  plea.  And  the. award  of  the™™**"*6* 
venire  must  be  thus :  therefore  it  is  commanded  to  the 
sheriff*  that  be  cause?  to  come  before  our  lord  the  king, 
from  tbe  day  of  the  Holy  Trinity,  in  three  weeks,  where- 
soever be  shall  then  be  in  England^  twelve,  &c>  by  whom, 
drc.  and  who  neither,  &c.  because  as  well,  <&c. 

T*bfc  clerk  of  tbe  papers  always  makes  tip  the  paper  How  clerk  of 
book  or  issue  as  of  the  term  the  declaration  is  filed  or  d^|K£?,eriA 
livered,  and  imparls  over  (if  tbe  plea  is  of  a  different  term  {~^  up 
or  the  replication)  to  theteriti  in  which  tbe  ifcstfe  is  join- 
ed, (a) 

In  ittftking  up  of  the  Wcord,  the  placitas  are  tbe  same  How  to  make 
*s  by  bill,  and  aftei1  the  first  placlta  is  entered,  begin  With  UP  a  recori 
tbe  declaration,  and  go  to  the  end  of  the  issue  delivered, 
enter  the  second  placita,  and  then  the  jurata,  thus : 

Middle***  (ss)  The  jury  between  J*  B<  by  his  attorney,  jurau. 
plaintiff,  and  A.  C.  late  of  Westmineter,  in  the  county, 
merchant,  defendant,  of  a  plea  of  trespass  on  the  case,  is 
Respited  before  our  lord  the  kihg,  until — ,  whereso- 
ever he  shall  then  be  in  England,  unless,  <Sfcc.  (the  same 
as  by  bill.) 


v  (a)  I  pee  no  reason  for  this ;  I  always  make  up  the  issue 
the  term  it  is  joined  without  an  imparlance,  as  error  in  this 
ease  cannot  be  assigned. 


622 


PROCEEDINGS  BY  ORIGINAL. 


How  to  pass 
record. 

Venire,  &c, 


Judgment  by 
default 


Writ  of  in- 
quiry. 


With  whom 
to  be  left. 


The  rule  for 
judgment. 


The  record  is  passed  at  the  same  place  as  by  bill,  the 
issue  to  be  entered  at  the  clerk  of  the  judgments;  venire 
and  distringas  are  exactly  the  same,  (except  the  return,) 
which  must  be  on  a  general  return  day,  wheresoever,  Ac. 
and  the  defendant's  addition  must  also  be  put  in,  the  venire 
and  distringas  are  sealed,  only  pay  7d.  each;  subpoenal 
signed  by  Messrs.  Protest  and  Chambre,  pay  Is.  8d.  seal 
7d.  a  praecipe  is  left  for  the  office  as  by  bill. 

If  the  defendant  suffers  judgment  to  go  by  default, 
sign  it  on  a  four  penny  stampt  paper,  enter  on  the  roll 
warrant  of  attorney,  for  plaintiff  and  defendant,  and  no 
memorandum,  but  begin  with  the  declaration  and  sign  it 
with  the  clerk  of  the  judgments,  same  as  by  bill. 

N.  B.  The  entry  on  the  roll  in  this  case  is  of  the  term 
the  declaration  is  of,  as  the  original  will  be  returnable 
that  term,  to  warrant  the  judgment.    Fide  1  JVUs.  1 81. 

George  the  third,  &c.  To  the  sheriff  of  Middlesex,  greet- 
ing: whereas  A.  C.  late  of  Westminster,  in  your  county, 
merchant,  was  attached  to  appear  in  our  court  before  04 
to  answer  J.  B.  of  a  plea,  for  that  whereas  (to  the  end  of 
the  declaration)  ;  and  it  was  in  such  manner  proceeded, 
<&c.  (exactly  the  same  as  by  bill,  only  make  it  returnable 
on  a  general  return  day  wheresoever,  &c.)  pay  sealing  74 

Leave  it  with  the  sheriff  for  execution,  on  the  retort 
day  give  a  rule  for  judgment ;  and  get  the  inquisition  from 
the  sheriff,  stamp  same  with  a  10s.  stamp,  and  after  the 
expiration  of  the  rule  tax  the  costs  with  the  master ;  pay 
2s.  6d.  then  you  may  sue  out  the  execution. 

The  rule  for  judgment  may  be  given  on  the  return  day 
(if  not  on  a  Sunday),  and  it  expires  in  four  court  days 
after  (Sunday  or  a  dies  non  excepted).  Doe  v.  Roe.  Rule 
for  judgment  on  inquiry.  J.  K.  attorney. 


1 


Nonpros  for  want  of  Declaration  by  Original. 

It  has  been  already  observed,  that  plaintiff  must  declare 
within  two  terms  next  after  the  return  of  the  process;  if 
he  does  not,  defendant  may  sign  his  nonpros  withoat  giv- 
ing a  rule  to  declare,  (provided  he  has  appeared  in  tie 
term  the  writ  was  returnable,)  if  no  declaration  be  deli- 
vered. For  unless  he  take  immediate  advantage  of  the 
plaintiffs  neglect,  the  plaintiff  may  still  deliver  bis  decla- 
ration, and  that  within  twelve  months.  Orky  v.  to 
2  Term  Rep.  123. 
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As  yet  of  the  term  of  the  Holy  Trinity,  57th  Geo.  8.       Nonpros  for 

Witness,  Edward  Lord  EUenborough.  not  declaring. 
Middlesex (88)  J.  B.  puts  in  his  place  J.  G.  his  attor-  To  be  signed 
ney,  at  the  suit  of  A.  B.  in  a  blea  of  trespass  on  the  case.    on  * 10s* 

*  stampt  paper 

Middlesex  (ss)  J.  B.  late  of,  <&c.  merchant,  according  with  the  clerk 

to  the  form  of  the  statute  in  such  case  made  and  provided,  of  the  judg* 

was  served  with  a  writ  of  our  lord  the  king,  called  a  ape-  ««*•■ 

cial  capias  ad  respondendum,  issued  out  of  the  court  of 

our  said  lord  the  king,  before  the  king  himself,  directed  to 

the  sheriff  of  Middlesex,  returnable  in  fifteen  days  from  the 

day  of  Easter,  wheresoever  our  said  lord  the  king  should 

then  be  in  England,  to  answer  A.  B.  in  a  plea  of  trespass 

on  the  case  upon  promises,  to  the  damage  of  the  said  A. 

B.  of  401.  And  the  said  A.  B.  at  that  day  appeared  by 

J.  S.  his  attorney,  according  to  the  form  of  the  statute  in 

such  case  made  and  provided,  Ac.  (the same  as  by  bill). 

The  pleadings  may  be  amended  in  the  same  manner  Amendment, 
as  by  bill.  But  if  the  declaration  is  amended,  and  judg- 
ment by  default,  get  the  cursitor  to  amend  the  praecipe 
before  he  makes  out  the  original,  otherwise  you  must  pe- 
tition the  master  of  the  rolls  for  this  purpose.  See  7  Term 
Rep.  299.  1  H.  Black.  291.  1  Bos.  and  P.  342.  481. 
2  Bos.  and  P.  109.   2  Smith's  Rep.  392. 

PROCEEDING  TO  OUTLAWRY. 

If  the  defendant  is  out  of  the  kingdom,  or  absconds  for 
fear  of  being  taken,  the  plaintiff  may  proceed  to  an 
outlawry  against  him. 

It  formerly  only  lav  for  treason  and  felony,  but  now  by 
the  stat.  of  19  Hen.  7.  c.  9. "  process  of  outlawry  may  be 
"  sued  as  well  in  actions  upon  the  case  as  in  actions  of 
"  trespass  or  debt"  vide  25  Ed.  3.  c.  17.  but  it  lies  in  no 
case  but  where  a  capias  lies.  2  RolFs  Ab.  76. 

Outlawry,  in  civil  actions,  is  considered  as  in  the  nature  Outlawry  in 
of  civil  process  to  compel  an  appearance  to  the  suit ;  civil  actions, 
or,  if  after  judgment,  to  procure  satisfaction.  The  for- 
feiture, though  nominally  to  the  king,  yet  in  truth  goes 
to  the  plaintiff  towards  payment  of  his  demand.  If  the 
outlaw  appears,  he  pays  all  the  costs,  puts  in  sufficient 
bail,  and  does  every  thing  he  can,  to  put  the  plain  tiff  in  as 
good  a  condition  as  he  would  have  been  in  originally  ; 
or>  if  after  judgment,  the  outlaw  pays  the  debt  and 
cost*,  the  court  reverses  the  outlawry  upon  motion, 
without,  any  writ  of  error.  The  form  of  the  reversal 
always  is,  for  the  errors  assigned,  and  other   errors  ap- 
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pearing  upon  the  record,  though  tbere  is,  in  truth,  no  error 
*i  all.      4  Burt.  2549.  Res  v.  Wilkes. 

If  the  defendant  does  not  appear  Upon  the  return  of  the 
original,  a  capias  issues.  Ojjf'.  Br.  32.  iteg.  Jwrf.  1.  S.  If 
Be  dots  not  appear,  nor  taken  on  the  capias,  *n  alias,  sod 
afterwards  uplutiea  capias  i9sues<  Ibid.  The  capias  ought 
to  be  Conformable  to  the  original,  and  tbe  alias  and  pV 
fies  to  the  capias.  And  if  the  defendant  is  not  taken,  or 
does  not  appear  upon  the  retard  of  the  pktries,  an  eiifi 
facial  isettes,  which  is  also  to  be  conformable  to  tk 
original  and  capias. 

This  to  ode  of  proceeding  is  nsed  a*  well  where,  in  * 
action  against  two,  the  one  is  arrested,  and  the  other  c*s- 
not  be  found ;  for  yon  dannot  declare  against  thena  sepa- 
rately, therefore  the  other  must  be  outlawed  pt fctiouj  to 
the  declaration,  1  Sir.  473.  Edward**.  Carter ;  and  id 
order  to  take  care  that  the  bail  of  the  one  be  not  discharg- 
ed, on  the  last  day  of  the  second  term  obtain  a  rale  to 
declare  until  the  first  day  of  the  next  term,  and  wo  iron 
term  to  term  until  the  outlawry  be  complete,  which  raW 
must  be  served  on  the  attorney  for  the  defendant  whi 
has  put  in  bail.  But  if  the  defendant  who  is  arrested  be 
in  prison,  then  on  die  last  day  of  the  second  term,  y<* 
must  apply  to  the  court,  on  an  affidavit  of  facts,,  and  hat- 
ing used  all  due  diligence  in  proceeding  to  the  outlawry 
against  the  other  defendant,  for  a  rule  for  further  time  to 
declare  ;  the  rule  is  absolute  in  the  first  instance ;  serve* 
copy  on  the  defendant  in  custody,  and  stick  up  a  copy  of 
such  rule  in  the  King's  Bench  office,  and  if* you  have  not 
completed  the  outlawry  within  the  time  mentioned  in  to 
rule,  apply  again  as  before;  counsel's  fee,  10a.  0d-rtfc 
6s.  6d.  See  2  Cramp.  9.  Barnes  196*  40 L 

Although  (be  defendant's  partners  lite  out  of  the  king- 
dom yet  they  may  be  outlawed ;  for  where  several  per* 
sons  contract  jointly,  plaintiff  must  sue  all.  In  order  to 
refverse  the  outlawry ,  they  must  put  in  bait,  sotbatthii 
proceeding  may  be  the  means  of  bringing  them  back  to 
this  country*  where  they  may  be  sued  by  the  defendant  for 
a  contribution.  Sheppard  v.  BailMe%  6  ferm  Rep.  329.  Sf 
fnondev.  Parminter,  1  Black.  Rep.  81.  Such  outlawrief 
are  not  void  by  81  El.  c.  8*  but  voidable  ;  and  voidahlft 
only  tub  mode,  by  putting  in  bail  by  the  party  himself. 
Lee,  C.  J. 

If  you  OtitldW  other  defendants,  the  declaration  will  bi 
intituled  the  term  the  outlawry  is  complete,  and  not  oft* 
ferm  the  firtft  writ  is  returnable.     1  nite.  78, 
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If  a  latitat  be  sued  against  two,  and  one  only  be  arrest-  If  a  latitat  be 
ed  and  pats  in  bail,  and  you  are  obliged  to  sue  the  other  J^"^^0' 
Co  an  outlawry,  the  original  and  other  writs  must  be  against  wanis  yo^ 
both.  If  one  of  two  defendants  has  put  in  bail,  and  pro-  proceed  to 
ceeding  to  outlawry  be  had  against  the  other  defendant,  outlawry, 
the  one  who  has  put  in  bail  cannot  be  outlawed,  but   a 
supersedeas  must  as  to  him  be  issued  and  allowed  by  the 
sheriff,  who  will  return  it  on  the  allocatur  exigent,  and 
also  return  the  other  outlawed.  Vid$  1  Str.  473. 

If  in  a  joint  action  against  two,  it  appears,  that  one  of 
the  defendants  has  been  outlawed  upon  a  different  pro- 
cess from  that  by  which  the  others  were  brought  into 
eourt,  and  no  connection  be  shewn  between  the  several 
writs  of  capias  issued  against  each,  as  referable  to  the 
same  originals  as  where  the  one  was  outlawed  upon  pro- 
cess by  original,  tested  10th  April,  returnable  on  the 
first  return  of  Easter  term,  and  continued  down  regularly 
to  the  time  of  the  outlawry,  and  the  other  was  arrested 
upon  a  special  testatum  capias,  issued  on  the  24th  April, 
in  Hilary  vacation,  and  tested  in  the  preceding  Hilary 
term,  to  which  bail  was  put  in,  and  the  plaintiff  declared 
against  him  alone,  alleging  the  outlawry  of  the  other  de- 
fendant in  the  same  suit,  the  court  will  set  aside  the  de- 
claration for  irregularity.  Haigh  and  others  v.  Conway 
and  Davidson,  1 5  East,  1 . 

London,  to  wit,  Richard  Fenn,  late  of  Ac.  was  attach-  Form  of  de- 
ed to  a-nswer  John  Denn,  in  a  plea,  Ac.  and  whereupon,  claration* 
Ac.  complains,  for  that  whereas  the  said  ttichard  and 
one  A.  B.  (which  said  A.  B.  by  due  course  of  law,  has 
been  outlawed  at  the  suit  of  the  said  John  Denn,  in  this 
plea  and  suit,  and  still  remains  so  outlawed)  on  the,  <fec. 
See  7  East's  Rep.  50.  S  East,  144.  Brownl.  Rep.  197. 
LiU.  Ent.  20.  1  Brownl.  20. 

How  to  proceed. 

The  first  thing  is  to  prepare  an  affidavit  of  the  debt  (if 
you  mean  to  hold  him  to  bail),  then  make  a  precipe  for 
the  original  as  before,  and  take  great  care  that  the  debt 
accrued  due  before  die  teste  of  it,  otherwise  it  will  be  bad ; 
but  if  he  is  not  to  be  held  to  bail,  then  make  a  praecipe 
only,  carry  it  to  the  filazer,  pay  him  for  same  according  a  memoran- 
to  length,  and  the  fine  to  the  king  as  before ;  he  will  make  dum  or  war- 
out  a  capias,  alias  and  pluries  thereon,  and  the  capias  **"J  *b  ^.^^ 
ought  to  be  tested  on  the  quarto  die  post  of  the  return  of  J^0n  aP* 
the  original,  the  alias  on  the  quarto  die  post  of  the  return  gtamp.       ' 
of  the  capias,  as  also  the  pluries  on  the  quarto  die  of  the 
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alias,  and  they  are  to  be  sealed :  tbea  leave  them  with  the 
sheriff  of  the  county  where  the  venue  is  laid  for  a  return  of 
non  est  inventtts,  pay  Is.  each  name ;  when  the  sheriff  baa 
made  his  return,  take  them  to  thefiiazer,  who  will  make 
out  an  exigent  (which  is  to  be  conformable  to  the  original 
and  capias)  and  proclamation ;  the  first  of  which  requires 
the  sheriff  to  cause  the  defendant  to  be  demanded  or  ex- 
acted* in  five  county-courts  successively,  to  render  binn 
self,  and  if  he  does,  then  to  take  him,  as  in  a  capias. 

Second  wriu  The  second  com  mands  the  sheriff  of  the  county ,  in  which 
the  defendant  dwells,  or  last  dwelt,  to  make  three  pro- 
clamations thereof  in  places  the  most  notorious,  and 
most  likely  to  come  to  his  knowledge,  a  month  before  the 
outlawry  shall  take  place,  6  H.  8.  c.  4.  31  Eliz.  c.  8.  The 
writ  is  to  bear  teste  and  be  returnable  the  same  as  the  writ 
of  exigent,  and  to  be  sent  to  the  sheriff  where  the  de- 
fendant dwells,  or  was  last  resident,  to  execute.  N.  Bv 
The  filacer  files  the  warrants  of  attorney. 

Not5?f1'"  u  Where  the  plaintiff  brought  an  action  against  two  de- 
JJawry  {Leact  fendants,  and  proceeded  to  outlawry  against  one,  and 
remains  joint  went  on  with  the  action  against  the  other,  who  died  af- 
ter interlocutory  and  before  final  judgment.  Held  thai 
he  eould  not  have  a  sci.  fa.  against  his  administrator,  for 
notwithstanding  the  outlawry,  the  action  remained  joint) 
and  therefore  survived  against  the  other  defendant 
Fort  and  others,  assignees^  &c.  v.  Catherine  Oliver,  ad- 
ministratrix, §c.    1  Maule  andSelw.  242. 

When  to  have  If  there  are  not  county -courts,  (or  hustings,  if  in  I**- 
an  allocatur.  cjon>>  sufficient,  between  the  teste  and  return  of  the  exi- 
gent, you  may  have  an  allocatur  exigent,  allowing  as  many 
exactions  of  the  defendant  as  there  are  between  the  teste 
and  return,  and  demanding  him  again  to  appear ;  and 
upon  the  allocatur,  if  there  are  not  five  exactions  return- 
ed, you  must  have  another,  which  the  filazer  also  makes 
out,  pay  9s.  seal  7d.  Kitch.  264.  But  if  any  county-daj 
be  past  between  the  last  of  the  former  county-da js  and 
the  return,  no  allocatur  shall  issue,  but  you  must  have  a 
new  exigent,  for  the  demand  of  the  party  must  be  at  five 
county-courts  successively  held  one  after  another,  without 
any  county-court  intervening.  Plow.  Com.  871.  b.  Itii 
said  the  quickest  way  is  to  proceed  in  London,  as  the  hust- 
ings are  held  oftener  than  the  county-courts,  (a) 

"  4 ___^ __^^^^ 

(a)  In  London  the  hustings  are  holden  once  every  fort- 
night. 3  Lev.  245.  County-courts  are  held  every  six  week* 
only;  therefore  it  is  best  to  outlaw  in  London.  Trip,  66. 
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If  the  defendant  does  not  appear  at  the  return  of  the  How  to  pro- 
exigent  or  allocatur,  by  putting  in  bail,  or  filing  a  common  c^  uP°n  *hc 
appearance  (as  the  case  requires),  there  shall  be  judgment  «tJ^U 
ouodutlagat  Kitch.263.then  sue  out  a  capias  utlagatum, 
4'  which  is  to  extend  the  goods  and  chattels,  lands  and 
"  tenements,  of  defendant,  and  to  take  his  body  also:"  if 
he  be  taken,  he  gives  bail  as  hereafter ;  if  goods,  <fcc.  be 
taken,  get  the  sheriff  to  take  an  iuquisition  thereon  (but 
no  notice  is  required  to  be  given  to  the  defendant,)  pro- 
duce witnesses  before  the  sheriff  to  prove  deeds,   or  any 
other 'thing  taken,  that  they  are  the  defendant's,  and  an 
appraiser  who  has  made  appraisement  thereof,  to  prove 
the  value.  (6) 

As  soon  as  the  capias  utlagatum  is  returnable,  get  it  Transcript 
from  the  sheriff,  take  a  copy  for  yourself,  carry  it  to  the 
filazer,  and  he  will  make  a  transcript  thereof,  which  take 
and  file*  with  your  clerk  in  court,  in  the  Exchequer  office, 
King's-bench  walks.  Upon  receipt  of  it,  he  will  give 
an  eight  day  rule  on  the  back  of  the  transcript,  if  .there  be 
•o  many  days  in  term,  otherwise  the  rule  must  be  for  ' 
the  general  seal  after  term  for  any  one  to  come  in  and 
claim  the  goods  seized ;  if  no  one  claims,  then  he  makes 
out  a  venditioni  exponas,  directed  to  the  sheriff,  to  sell  the 
goods  and  chattels  appraised,  and  found  upon  the  inqui- 
sition. 

If  the  plaintiff  gets  a  friend  to  take  them  at  the  ap-  How  to  pro- 
praised  value,  pay  the  money  to  the  sheriff,  who  will  ceed  after 
make  a  bill  of  sale  of  the  same ;  or  if  leases  are  taken  in  JherifF 'B  *** 
possession  he  will  assign  same,  and  return  the  venditioni  ura# 
exponas,  which  is   filed  with  your  clerk  in  court.    The 
sheriff  is  to  be  paid  his  poundage  thereon. 

If  the  debt  be  above  501.  but  not  otherwise,  then  pre-  Petition,  &c. 
pare  petition  to  the  lords  of  the  Treasury,  "  praying 
"  that  the  money  levied,  and  in  the  hands  of  the  sheriff, 
"  may  be  paid  to  the  plaintiff,  towards  satisfaction  of  his 
"  debt  and  costs ;"  a  certificate  of  the  transcript  must 
be  certified  by  the  clerk  in  court  under  the  petition,  which 
leave  at  their  office  (a  fee  extra  is  requisite  to  their  clerk 
for  expedition) :  their  answer  is,  "  a  reference  to  H.  C. 
"  Litchfield,  Esq.  their  solicitor,"  of  Lincoln's  Inn  New- 
fcquare,  who  will,  on  request,  order  you  to  appear  before 
him,  to  make  out  the  plaintiff's  demand  ;  he  will  require 


(6)  See  the  sheriffs  duty  in  my  Office  of.Sheriff,  294* 
«diti812. 

Sb 
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an  affidavit  of  the  plaintiff,  sworn  before  a  judge,  together 
with  an  affidavit  of  his  having  paid  his  solicitor  the  costs 
annexed.  N.  B.  If  the  action  be  upon  notes,  bilk,  bonis, 
or  other  securities,  he  will  require  them  to  be  produced 
before  him,  and  upon  his  report,  what  there  is  due  for 
the  debt,  and  perhaps  he  may  report  the  costs  (for  it  is 
discretionary,  they  being  given  by  the  lords);  then  file 
the  same  with  the  clerk  of  the  treasury,  and  get  him  to 
procure  the  king's  sign  manual,  for  the  attorney-general 
"  to  consent  to  your  motion  that  the  money  may  be  paid 
"  over  to  the  plaintiff;"  after  the  king's  sign  manual 
is  obtained,  give  brief  to  counsel,  with  half-a-guinea,  to 
move  the  court  of  Exchequer,  "  that  the  money  retailed 
"  upon  the  venditioni  exponas  by  the  sheriff  of  Middlesex 
"  be  paid  to  the  plaintiff ;"  also  give  brief  to  the  attor- 
ney-general to  consent,  pay  him  21.  2s.  clerk  2s.  6d.  and 
on  such  motion  and  consent,  the  court  will  order  it  tote 
paid  accordingly. 

thra1^0  neal  But  if  the  SUm  Ievied  exceed  not  fte  mm  of  •*■• therc 
for  the  king's  nGe<^  no  application  to  the  treasury ;  for  the  court  of  Ex- 
sign  manual    chequer,  upon  reading  the  return  ox  the  venditioni  cxpoM* 

will  upon  motion  of  your  counsel  only,  order  it  to  be 

paid. 

Cleik  in  court      The  clerk  in  court  will  then  draw  up  the   order,  an* 

tolmdmakes  seal  a  subP0Bna  at  the  same  time  for  *•*  *h«fiffto  pay  the 
out  a  sub-  money  to  plaintiff  forthwith,  which  plaintiff  may  demand 
poena;  when  at  the  sheriff's  office,  and  if  not  paid  he  may  move  for  fi* 
to  more  for     attachment  against  him. 

an^attach*  George  the  third,  &c.  To  the  sheriff  of  Middle**, 

Exigent.  greeting:  we  command  you,  that  you  cause  C.  D.  laterf 

Westminster,  in  your  county,  merchant,  to  be  demanded 
from  (or  if  id  London,  say,  husting  to  husting)  county- 
court  to  county-court,  until,  according  to  the  law  aid 
custom  of  our  kingdom  of  England,  he  be  outlawed,  if 
he  does  not  appear ;  and  if  he  does  appear,  then  that  y<* 
take  him  and  safely  keep  him,  so  that  you  have  his  body 
before  us,  on  wheresoever   we  shall  then  befl 

England,  to  answer  to  A.  B.  of  a  plea,  for  that  whereas 
(here  insert  the  whole  prcecipe),  to  the  said  A.  his  damage 
of  6001.  as  it  is  said;  and  whereupon  you  did  return  to 
us  on  last  past  (the  return  of  the  pluries)  that 

the  said  C.  D.  was  not  found  in  your  bailiwick;  and  hate 
you  there  this  writ.  Witness,  Edward  Lord  EUenboroug^ 
Ac.  K**f*> 


To  be  signed  by   the  filazer,  pay  him  according  w 
length,  and  seal  7<L 
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George  the  third,  Ac.  To  the  sheriff  of  M^foeov  Proclamation, 
greeting;  whereas,  by  our  writ,  we  lately    commanded 
you,  that  you  should  cause  C.  D.  late  of  Westminster,  in 
your  county,  merchant,  to  be  demanded  from  (a)  county-  (a\  Hustingto 
court  to  county-court,  until,  according  to  the  law  and  husting,  if  in 
custom  of  England,  he  should  be  outlawed,  if  he  did  not  London, 
appear ;  and  if  he  did  appear,  then  that  you  should  take 
him  and  keep  him  safe,  so  that  you  might  have  him  be- 
fore us  on  wheresoever  we  should  then  be  in 
England,  to  answer  to  A.  B.  in  a  certain  plea  of  trespass 
on  the  case,  to  the  damage  of  the  said  A.   6001.  as  it  is 
said ;  (6)  we  therefore  command  you,  that  in  pursuance 
of  the  statute  made  in  the  3 1st  year  of  the  reign  of  Eliza-  % 
betb,  late  queen  of  Engird,  you  cause  the  said  C.  D.  to 
he  proclaimed  upon  three  several  days,  according  to  the 
form  of  that  statute,  one  of  which  proclamations  shall  be 
made  at  or  near  the  most  usual  door  of  the  church  of  the 

Earish  where  the  said  C.  D.  is  dwelling,  that  he  render 
imself  unto  you,  6o  that  you  have  his  body  before  us  at 
the  aforesaid  time,  wheresoever  we  shall  then  be  in  Eng- 
land, to  answer  to  the  said  A.  B.  of  the  plea  aforesaid ; 
And  have  there  this  writ.     Witness,  <fcc.  Kenyan.  . 

To  be  also  signed  by  the  filazer,  pay  him  8s.  sealing  7d. 

A  men  outlawed  in  a  personal  action,  forfeits  his  goods  What  the  de- 
mand chattels,  1  Salk.  805.  and  his  chattels  real,  as  a  term  fendant  for- 
for  rears,  2  Rol.  806.  1.  43.    If  tenant  at  will  sow  his  feits- 
lands,  the  king   shall   have  the  emblements.   Ibid.  The 
king  shall  have  all  the  profits  of  his  freehold  lands. 
2  Rol.  807.   But  in  a  personal  action  it  shall  be  for  the 
benefit  of  the  party.  Las.  in  Pari.  73. 

In  personal  actions  he  does  not  forfeit  anv  lands  of  What  defen- 
Jwhich  he  has  estate  of  freehold,  g  Rol.  807.  nor  a  real  dant  shall  not 
charge  for  life,  Hut.  54.  Copyhold  pot  liable  to  be  seiz-  forfelt- 
ed,  Parker 9  190. 

As  to  the  sheriff's  return,  see  my  Office  of  Sheriff,  318. 
8d  edit. 

George  the  third,  Ac.  To  the  sheriff  of  Middlesex,  Noaomittas 
greeting :  we  command  you  that  you  omit  not  by  reason  special  capias 
of  any  liberty  in  your  bailiwick,  but  that,   by  the  oath  uUa*atum- 
of  good  and  lawful  men  of  your  county,  you  diligently 
inquire  what  goods  and  chattels,  lands  and  tenements,  C. 


(£)  The  filazer  always  makes  this  writ  out,  without 
setting  forth  the  prcecipe  at  large. 
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Tbe  day  he     D.  la*e  °'  Westminster,  in  your  county,  merchant,  bath  or 
was  outlawed,  had  in  your  bailiwick,  the  day  of  ltd 

past,  or  at  any  time  afterwards,  on  which  day  be  was  out- 
lawed in  your  county,  at  the  suit  of  A.  B.  in  a  certain 
plea  of  trespass  on  the  case,  to  the  said  A.  B.  his  damage 
of  6001.  as  you  have  returned  to  us  some  time  since, and 
by  their  oath  cause  the  same  to  be  extended  and  apprais- 
ed, according  to  tbe  true  value  thereof:  and  what  yon 
find  by  that  inquiry  take  into  our  hands,  and  cause  tbe 
same  to  be  safely  kept,  so  that  you  answer  to  us  for  the 
true  value  and  issues  thereof,  and  having  so  extended  and 
appraised  the  same,  what  you  shall  have  done  herein, 
make  known  to  us  on  wheresoever  we  shall  tben 

be  in  England,  distinctly  and  plainly  under  your  seal, 
and  the  seals  of  those  by  whose  oath  you  shall  have  made 
that  extent  and  appraisement:  and  for  that  the  saidC. 
D.  so  being  outlawed,  conceals  himself,  and  runs  up  and 
down  from  place  to  place  in  your  county,  in  contempt  of 
us,  and  in  prejudice  of  our  crown,  as  we  are  informed; 
we  command  you,  that  you  take  the  said  C.  D.  where- 
soever  he  shall  happen  to  be  found  in  your  bailiwiek, » 
well  within  liberties  as  without,  and  keep  him  safely, » 
that  you  have  his  body  before  us  at  the  aforesaid  time, 
wheresoever  we  shall  then  be  in  England,  to  do  and  re- 
ceive what  our  said  court  before  us  shall  in  this  case  de- 
termine, and  have  you   there  this  writ.    Witness,  At 

Kcnyo* 

To  be  signed  by  the  Mazer,  and  sealed  ;  pay  signing  k 
seal  7d. 

What  debts  When  the  outlawry  is  returned  on  the  exigi  facias,  by 
ST  ^Sl  to-  ^e  s'ier^  an<*  recorded  in  court,  execution  may  be 
on  th^caphw  taken  out  against  the  party  outlawed,  either  general^ 
utlagatum,  arrest  the  body,  or  special  to  arrest  the  body,  extend  tbe 
and  how  the  goods,  lands,  and  also  debts  and  chases  in  action  belongifif 
king  is  to  re-  to  the  party  outlawed,  Lut.  830;  and  when  such  mqui- 
hTcanrafr'  si tion  is  returned  by  the  sheriff,  a  transcript  of  the  oat- 
take  the  pro-  lawry  and  inquisition  is  returned  into  the  Exchequer,  and 
fits  of  the  thereupon  if  any  debt  be  returned  due  from  any  one  to 
lan&  the  outlawed,  on  application  to  the  Exchequer,  a  scif* 

issues  to  such  person  to  shew  cause,  why  the  king  should 
not  have  such  sum  found  due  on  the  inquisition  to  tbe 
outlawed  ;  and  therefore  the  transcript  of  this  record  if 
sent  into  the  Exchequer,  that  the  court  of  ordinary  reve- 
nue may  have  it  in  charge ;  but  the  court  of  Exchequer 
usually  grants  a  custodian*  to  such  person  as  sued  tbe 
outlawry.  Hard.  422.  Carih.  441.  Yelv.  19.  8  Fern.  3H 


OUTLAWRY.  6*1 

'    If  the  defendant  be  taken  upon  the  capias  utlagatum,  If  defendant 
tiie  plaintiff  cannot  declare  against  him  in  that  action  ;  he  ^en,  can* 
for  the  process  is  determined.  Cro.  Eliz.  706.  not  d60**1** 


To  the  Right  Honourable  the  Lord*  Commissioners  of  his 

Majesty's  Treasury. 

The  humble  petition  of  A.  B. 

Sheweihy 

That  C.  D.  late  of  merchant,  being  justly  in?  F*^011*^ 

xlehtqd  unto  yoyr  petitioner  in  the  sum  of  upon  ^^^ 

^a  promissory  note  of  hand,  bearing  date  the  22d  day  of 
June,  1817,  and  also  in  201.  for  goods  sold  and  delivered 
to  the  said  C.  D.  your  petitioner  was  obliged  to  outlaw 
|>im  for  the  recovery  thereof. 

That  a  writ  of  special  capias  utlagatum  having  issued 
Against  him,  out  of  his  majesty's  court  of  King's  Bench, 
at  Westminster^  at- the  suit  of  your  petitioner,  an  inquisi- 
tion was  taken  thereon  by  the  sheriff  of  Ajiddlesep,  where* 
by  certain  goods  and  chattels  to  the  value  of  801.  men- 
tioned in  the  said  inquisition,  were  by  the  said  sheriff 
seized,  and  taken  into  his  majesty's  hands ;  which  writ 
and  inquisition  being  transcribed  into  his  majesty's  court 
of  Exchequer,  at  Westminster,  a. writ  of  venditioni  expo- 
nas duly  issued  out  of  the  said  court,  whereon  the  said 
sheriff  hath  returned,  that  he  has,  by  virtue  thereof,  sold 
the  goods  and  chattels  in  the  said  writ  mentioned,  for  the 
sum  of  1.  being  the  dearest  price  he  could  get  for  the 
same ;  which  monies  he  had  before  the  barons  of  the 
.king's  Exchequer  at  Westminster,  at  the  day  in  the  said 
.writ  mentioned,  ready  to  be  paid  to  his  majesty's  use. 

That  as  your  petitioner  has  been  at  great  expence  in 
the  said  proceedings,  and  as  his  majesty  is  not  concerned  . 
in  interest,  but  his  name  only  made  use  of  by  your  peti- 
tioner for  the  recovery  of  his  said  debt ; 

Your  petitioner  therefore  humbly  prays  your  lord- 
ships, that  his  majesty's  attorney  general  may 
be  authorised  to  consent  on  behalf  of  his  ma- 
jesty, that  the  sum  of  1.  may  be  paid  to  your 
petitioner  towards -satisfaction  of  his  said ^  debt 
,ftnd  costs. 

And  your  petitioner  shall  ever  pray,  &c.         &*&&  te  of 
These  are  to  certify  that  in  term,  in  the  the  clerk  in 

year  of  the  reign  of  his  present  majesty  king  George  the  court* 
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third,  a  transcript  of  aft  outlawry  was  returned  and  filed 
in  tbis  court  against  C.  D.  late  of,  Ac.  merchant,  outlaw- 
ed in  Middlesex,  at  the  suit  of  A.  B.  in  a  plea  of  trespasi 
on  the  case  ;  by  which  transcript  it  does  appear,  that  se- 
veral goods  and  chattels  of  the  said  C.  D.  were  seised 
into  his  majesty's  hands  by  and 

Esq.  then  sheriff  of  the  said  county  of  Middlesex,  by  vir- 
tue of  a  special  capias  utlagatum,  in  the  said  transcript 
specified ;  and  I  further  certify,  that  a  writ  of  venditioni 
exponas  has  issued,  for  selling  the  said  goods  and  chat- 
tels so  seized,  whereon  the  said  sheriff  hath  returned,  that 
he  hath  sold  the  same  for  the  sum  of       L 

A.  B.  plaintiff, 

In  the  King's  Bench.  and 

C.  D.  defendant. 

Affidavit*  A.  B.  of,  &c.  maketh  oath  and  saith,  that  the  above 

named,  C.  D.  is  justly  and  truly  indebted  unto  this  depo- 
nent in  the  sum  of  according  to  the  annexed  ae» 
count,  and  also  in  the  further  sum  of  231.  for  coeds  paid 
to  Mr.  6.  C.  this  deponent's  solicitor,  in  prosecuting  the 
.   outlawry  in  this  cause  against  the  said  C.  D. 

The  order  for  the  payment  of  the  money,  and  the  ««6- 
poena,  are  made  out  by  the  clerk  in  court. 

Of  Bail  to  the  Capias  utlagatum. 

How  to  re-  (a)  ^J  **•*•  *  *  *  ^  *  ".  c.   18.  no  person  whd 

Terse  outlaw-  shall  be  outlawed  in  this  court  for  any  matter,  cause,  or 

lies  in  all  cases  "thing,  (treason  and  felony  only  excepted,)  shall  be  con* 

but  treason      pelled  to  come  in  person  in  this  court  to  reverse  suck 

"•Aflut11^      outlawry;  but  he  may  appear  by  attorney,  and  rever* 

Turing  in*"     tke  same  without  bail  in  all  cases  (except  when  special 

court.  haii  shall  be  ordered  by  the  court)    And  if  Hay  person 

If  bail  not  re-  outlawed  shall  be  arrested  on  a  capias  utlagatum  out  of 

quired.  this  court,  the  sheriff  who  has  taken  such  person  («i  aB 

cases  where  special  bail  is  not  required  by  the  court)  mj 

take  an  attorney's  engagement  under  his  hand  to  appear 

for  the  defendant,  and  to  reverse  the  said  outlawry  and 

discharge  the  defendant  from  such  arrest;  and  where 


(a)  This  act  relates  only  to  civil  actions ;  this  is  evi- 
dently the  true  spirit  of  it,  neither  -can  it  extend  to  tak- 
ing bail  in  cases  not  bailable.  Aston,  /.  4  Burr.  25i\.Bes 
v.  Wilkes. 
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special  bail  is  required,  the  sheriff  may  tak£  security  of  wl*?*]*a  " 
defendant  by  bond  with  one  or  more  sufficient  surety  in  rwluirea' 
the  penalty  of  double  the  sum  for  which  special  bail  is 
required,  and  no  more,  for  his  appearance  by  attorney  in 
court  at  the  return  of  the  writ,  for  performing  such 
things  as  shall  be  required ;  and  after  such  bond  taken, 
then  to  discharge  him,  sect.  4.  Also  where  any  person 
is  arrested  upon  an  outlawry,  and  cannot  within  the  re- 
turn of  the  writ  give  security  as  aforesaid,  in  cases  where 
special  bail  is  required,  so  as  he  be  committed  to  gaol  for 
default  thereof,  that  whensoever  he  shall  find  security 
to  the  sheriff,  for  his  appearance  by  attorney  in  the  said 
court,  at  some  return  in  the  ensuing  term,  to  reverse  such 
outlawry,  and  to  do  and  perform  such  other  thingand  things 
as  shall  be  required  by  the  'Said  court.  It  shall  be  lawful 
for  the  sheriff  after  such  security  taken  to  discharge  him ; 
sect.  5.  This  act  relates  to  cases  where  no  special  bail  is 
required,  and  to  cases  where  special  bail  is  required: 
and  the  sheriff  is  directed  what  to  do  in  either  case  ;  where 
the  action  is  bailable,  the  defendant  is  to  be  discharged 
upon  the  security  bond.  But  even  in  civil  actions,  he 
could  not  be  bailed;  where  he  was  not  bailable,  he  is  only 
to  be  pui  in  the  same  condition  as  if  he  had  not  been 
outlawed  at  all.  If  the  outlawry  was  after  judgment  in 
debt,  or  any  other  civil  action,  and  the  defendant  was 
not  bailable  before  the  outlawry,  the  act  did  not  make 
such  defendant  bailable,  who  was  not  so  before  the  out- 
lawry. Lord  Manqfield  and  Yates  J.  said,  the  conclud- 
ing words  of  the  security  bond,  "  and  to  do  and  perform 
*'  such  things  as  shall  be  required  by  the  said  court," 
mean  putting  in  bail  to  a  new  action,  pleading  within  a 
limited  time,  putting  the  plaintiff  in  the  same  condition, 
and  such  like  matters.  Before  this  act,  no  bail  could  be 
taken  on  a  capias  utlagatum.  Fide  13  Car.  2.  stat.  2* 
c.2.  s.  4.    Rex  v.  Wilkes,  4  Burr.  2589,  2540. 

In  the  case  of  Campbell  v.  Daley,  the  question  was,  If  defendant 
whether  in  a  case  originally  requiring  special  bail  if  the  "Pp**™*0  Ac 
defendant  stand  out  to  an  exigent,  he  can  come  in,  and  ^f^  «> 
appear  to  the  exigent,  without  putting  in  special  bail :  it  tion,  it  re- 
was  ruled  by  the  court,  that  there  ought  to  be  special  quires  speciaL 
bail.     It  would  be  very  unreasonable  that  the  defendant  tail*  31  Eliz* 
should  gain  an  advantage  by  standing  out  till  process  of  c*  s* 
outlawry.     He  certainly  ought  not  to  be  in  a  better  con- 
dition, than  if  he  had  appeared  at  first.    And  the  filazer 
was  ordered  not  to  issue  a  supersedeas  till  bail  put.  Catnp- 
heU  v.  Daley,  S  Burr.  1920.    This  case  is  now  reported 
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When  hail, 
though  no 
affidavit 


Appearance 
before  the 
quintus  ex- 
actus. 


If  bailable. 


right;  upon  inquiry  it  was  upon  the  exigent  before  out- 
lawry.   See  Tidd.  132,  in  (71). 

If  the  capias  utlagatum  recites  a  special  original^  spe- 
cially expressing  the  cause  of  .action,  the  sheriff  must  take 
bail,  though  the  capias  utlagatum  is  not  marked  for  bail; 
for  process  of  outlawry  is  not  within  12  Geo.  I.  c.  29.  for 
preventing  frivolous  and  vexatious  arrests,  nor  can  de- 
fendant reverse  the  outlawry,  without  giving  such  bail 
as  the  law  requires.  Cr  act  aft  v.  Gledow,  3  Bun. 
1482.  (a) 

If  the  party  defendant  appears  before  he  is  returned 
outlawed,  he  does  it  upon  the  exigent,  (and  if  no  bail  it 
required  in  that  case,)  he  enters  such  appearance  with 
ihe  filazer,  who  {hereupon  makes  out  a  supersedeas  to  the 
sheriff,  to  stay  all  further  proceedings;  pay  signing  & 
seal  7d. 

If  it  is  bailable,  then  bail  must  be  put  in  and  perfected, 
by  giving  notice  two  days  before  exclusive,  to  the  plain- 
tiff's attorney,  of  the  names  and  places  of  abode  of  the 
bail,  and  the  time  of  justifying;  bespeak  the  book  of  the 
filazer,  to  go  to  Westminster,  for  that  purpose,  who  enters 
and  takes  the  bail  in  the  usual  manner  (though  you  may 
put  in  bail  first  at  a  judge's  chambers,  and  give  notice  of 
justifying  after):  motion  by  counsel  for  that  purpose 
10s.  6d.  filazer  if  put  in  at  Westminster,  11.  0s.  6d.  alitor 
at  chambers,  17s.  and  for  the  justification  7s.  6d.  court  fed 
3s.  rule  for  the  allowance  of  bail  Ss.  6d.  As  soon  as  bail 
is  complete,  draw  up  the  rule  for  the  allowance,  and  the 
filazer  makes  out  the  supersedeas,  which  deliver  to  the 
sheriff,  who  returns  the  allowance  upon  the  exigent  in 
this  manner. 

"  I  have  altogether  ceased  from  executing  this  writ, 
having  received  his  majesty's  writ  of  supersedeas  for 
that  purpose."     The  answer  of,  Ac.     Pay  the  riierif 
for  the  allowance  2s.  6d.     See  my  Office  of  Sheriff  31& 

edit.  1812. 

*  » 

The  filazer,  if  he  goes  to  Westminster,  charges  3s.  6d. 
for  his  attendance  extra  to  put  in  bail,  or  justify. 

How  put  in         1'**  ^e  uPon  fnesne  process  (and  no  bail  required)  then 
bail,  to  reverse  upon  entering  a  common  appearance  with  the  Slaier, 

upon  the 

capias  utlaga-  ■  ** 

turn,  and  no 

megL  (a)  It  appeared  that  an  affidavit  of  the  debt  had  beet 

filed,  and  all  the  preceding  writs  had  been  marked  fr 
bail.    See  5  Geo.  2.  c.  27.  *.  6. 


Return. 


« 


u 
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pay  3s.  6d.  leaving  with  him  a  memorandum  or  warrant 
on  a  5s.  stamp,  and  getting  his  certificate  thereon,  a 
judge,  at  his  chambers,  will  grant  an  order  io  reverse  the 
outlawry.  / 

But  if  special  bail  is  required,  (upon  perfecting  same,)  ^^^Jf 
you  may  move  the  court  to  reverse  the  outlawry  directly  j^iutin, 
after  justification ;  but  if  done  after,  it  must  be  moved  may  move  to 
"  on  an  affidavit  made  of  perfecting  the  bail,"  and  must  reverse  the 
be  on  payment  of  costs  taxed.  outlawry. 

If  the  person  outlawed,  at  the  time  of  the  outlawry  How  avoided, 
pronounced,  was  within  the  age  of  discretion,  as  if  he 
was  an  infant,  under  fifteen  years,  it  may  be  avoided. 
2  Roll.  805.  By.  239.  So  if  a  woman  at  the  time  she 
is  waived,  was  covert  baron.  2  Roll.  806.  So  if  a 
man,  at  the  time  of  his  outlawry,  was  in  prison,  it  will 
be  error.  Lit.  8. 437.  2  Roll.  803.  But  if  by  covin  or  con- 
sent, it  will  not  avoid.  Co.  Lit.  259.  6.  If  a  man  at  the 
time  of  his  outlawry  was  out  of  the  realm,  it  will  be  error. 
Skin.  6.  So  in  the  king's  service,  with  a  captain  of  war, 
2  Roll.  803.  So  if  out  on  his  private  business  out  of  the 
realm.  Ibid.  804.  But  not  if  he  goes  with  intent  to 
avoid  process.  Ibid.  I.  30.  And  it  may  be  avoided 
either  by  plea  or  writ  of  error.  Co.  Lilt.  259.  6.  If  for 
matter  appearing  on  record,  the  party  may  reverse  it  by 
plea.  Co.  Litt.  529.  b.  or  for  omission  of  any  process,  Ibid. 
jor  variance,  Ibid.  But  it  is  discretionary  on  motion ; 
but  generally,  where  the  outlawry  is  avoidable  for  matter 
of  fact,  if  not  in  felony,  &c.  it  must  be  avoided  by  writ  of 
error.     Ibid. 

If  the  goods  of  the  person  outlawed  be  taken  by  the  Jjj£ J|°aft» 
sheriff,  and  after  the  outlawry  is  reversed  by  writ  of  error,  reversal  dc? 
the  defendant  shall  be  restored  to  the  goods  again,  be-  fendant 'shall 
cause  the  sheriff  was  not  compellable  to  sell  these  goods,  he  restored 
but  only  to  keep  them  to  the  use  of  the  king.     6  Co.  90.  to  them- 
1  Rol.  Abr.  778.  Cro.  Eliz.  278.  2  Jon.  101.    5  Mod.  61. 
Also  all  his  lands  and  tenements,  though  the  king  has 
granted  them  to  another  and  his  heirs.  1  And.  188.  Cro. 
JZliz.218.    2   Fern.  312.    And  he  may  enter  upon  the 
reversal,  without  petition,  or  scirefacias.     Ibid. 

*  ■ 

The  defendant  cannot  be  taken  on  a  Sunday  upon  a  Defendant 
capiat  utlagatum,  stat.  29  Car.  2.  c.  7.  though  the  court  cannot  he 
will  not  attach  the  sheriff,  but  leave  the  defendant  to  his  J£^on  a 
remedy  given  by  the  statute.    Barnes,  319.     Osborne  v.    m   y' 
Partcr. 
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Of  Error  to  reverse. 

If  error  be  Since  the  4  A  5  W.  ft  M.  a  writ  of  error  to  reverse 

brought  for  the  outlawry  in  civil  cases,  is  seldom  beard  of.  But  be- 
da^don'0"  *ore  aU°wance  °f  a  wr^  of  error,  or  reversing  an  outlaw- 
the  defendant  ry>  by  P^ea  or  otherwise,  for  want  of  proclamations,  the 
must  put  in  stat.  31  El.  c.  3.  s.  3.  requires,  that  the  defendant  in  the 
bail,  not  only  original  action  shall  put  in  bail  not  only  to  appear  and 
tuSSrr  th  answer  *be  plaintiff  in  the  former  suit  in  a  new  action  to 
Former  suUT*  *>e  commenced  by  him  for  the  cause  mentioned  in  the 
but  to  a  new  first  action,  but  also  to  satisfy  the  condemnation,  if  the 
one.  plaintiff  shall  begin  his  suit  before  the  end  of  two  terms 

next  after  allowance  of  the  writ  of  error,  or  otherwise 

avoiding  the  said  outlawry,  (a) 

Bail  for  con-  The  bail  are  answerable  in  this  case  for  the  condemn* 
dfiinnation-      tion  money.    Lee,  C.  J.    1  Wil*.  3.  Serocole  v.  Hanwn, 

1  Salk.  496. 

eTwrf  ^         Pending  error  to  reverse  an  outlawry  on  mesne  pro- 
outlawry  till    cess>  tt*e  defendant  moved  to  quash  the  writ,  because  no 
reversal         bail  was  given.     Cur.    That  is  never  done  till  the  out- 
lawry is  reversed;  and  then  we  take  bail  to  appear  to 
an  original  to  be  brought  within  two  terms,  which  was 
done.    Sir.  951.     Ducket  v.  Martin. 

Where  special  The  defendant  was  outlawed  without  affidavit  of  debt, 
bail  is  requir-  and  brought  error,  and  assigned  his  being  beyond  sea  at 
ed  on  reversal  the  time  of  the  outlawry,  which  court  reversed ;  but  the 
althou^h**^  question  was,  on  what  terms,  whether  on  special  or  com* 
affiant  be  mon  WSft  The  court,  on  considering  4  &  5  W.  &  M.  de- 
made  previ-  clared  they  had  a  discretionary  power  to  require  bail  or 
ous.  not,  and  the  want  of  an  affidavit  of  the  debt  before  the 

outlawry,  was  no  objection,  because  that  is  only  requi- 
site to  warrant  an  arrest ;  and  here  was  one  in  time,  for  the 
new  action  that  must  be  brought  And  though  31  EUz. 
is  the  only  act  that  expressly  requires  bail ;  it  is  not  to  be 
inferred  from  thence,  that  in  other  cases  it  ought  not  to 
be  insisted  on  ;  for  that  act  makes  a  new  error,  and  the 
J>ail  upon  it  is  absolutely  to  pay  the  condemnation.  Sero- 
cole  v.  Hampson,  Str.  1178.  2  Salt.  496.  1  JPifc.3,and 
the  filazer  takes  the  bail  on  the  stat.  31  El.  c.  3.  *.  3*  to 


(a)  The  first  process  is  determined  by  the  outlawry. 
Cro.  Eliz.  707.  consequently  the  plaintiff  cannot  declare 
upon  it,  but  must  bring  a  new  action. 
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pay  the  condemnation  ■  money.    Philips  v.  Warburton,  is  Mod.  54*. 
M.  T.  1785. 

'    A  commission  of  bankrupt  issued  against  the  defend- When  a  bank- 
ants  who  were  milliners,  in  March,  1807,  and  plaintiff  ^^ ^S^^Jf* 
proved  his  debt,  received  a  dividend  of  8s.  6d.  declared  ed  and  ^* 
Nov.  1808,  notwithstanding  which,  in  June  1810,  plain-  penon  arrest- 
tiff  brought  her  action  by  original  for  the  balance,  and  ed,  and  goods 
obtained  judgment  of  waiver  against  them  in  Nov.  1810;  **&**  "P0**  a 
and  in  October  1811,  the  defendant  Watkins  was  arrested,  {^f^Stied 
and  her  goods  taken  under  a  special  capias  utlagatum,  t0  ^  relieved 
after  she  obtained  her  certificate  in  the  June  preceding  her  on  motion, 
arrest  and    levy ;  motion  why  the  goods  levied  should 
not  be  restored,  and  the  bail-bond  given  up  to  be  can- 
celled.    Lord  Ellenborough  said,  that  the  court  could  not 
help  the  defendant  till  she  had  obtained  a  locus  standi 
tnjudicio,  and  discharged  the  rule,  with  costs.  Therefore 
she  must  put  in  the  special  bail  to  pay  the  condemnation 
money.     The  rule  is  that  defendant  must  appear,  before 
he  can  move  to  reverse  an  outlawry,     French  v.  Moore. 
M.  45  Geo.  8.   Tidd>  140.  In  this  case  counsel  stated  that 
plaintiff  had  made  his  election  to  proceed  under  the  com- 
mission ;  it  appears  to  be  a  very  hard  case,  but  the  certi- 
ficate was  not  obtained  at  the  time  of  the  arrest. 

The  defendant  was  sued  by  special  original  and  an  uP°n  errot 
affidavit  of  the  debt  made,  the  defendant  outlawed  after-  ^wiThTa 
wards  came  in,  and  brought  error  to  reverse  it,  and  assign-  ^^  action  for 
ed  error  in  fact, "  that  he  was  beyond  sea  at  the  time  of  the  a  common  law 
**  outlawry"  which  fact  was  found  for  him  by  a  jury.  The  ewor,  the  re- 
postea  being  brought  into  court,  motion  that  the  judg-  fog1"2"106  ** 
meut  of  outlawry  might  be  reversed.     This  was  opposed,  de^and^  not" 
because  defendant  would  not  enter  into  a  recognizance  absolutely  to 
to  satisfy  the  condemnation  money,  as  required  by  31  EL  pay  as  in  case 
c.  3.  • Lord EUenborough.  The  error  assigned  was  not  the  of  reversals  on 
want  of  proclamation,  but  a  common  law  error,  the  defen-  jjf  "^  j£ 
dant's  absence  beyond  sea ;  so  that  the  case  is  not  within  want  0f  pro- 
31  EL  c.  3.  and  the  defendant  appeared  in  person;  so  clamation,  or 
that  the  case  is  not  within  the  4  &  5  W.  &  M.  c.  18.  *.  3.  <»  stat  4  &  5 
The  reversal  therefore  is  a  common  law  reversal,  for  a  W'^J-cl£?| 
common  law  error ;  and  the  court  thinks  it  has  no  power  ^  attorney 
to  require  more  than  an  ordinary   recognizance,  which  andby motion, 
leaves  the  bail  at  liberty  to  render,  which  was  ordered, 
Uavelock  v.  Geddes^  12  East,  622.,  See  the  case  of  Sero* 
cole  v.  Hampson,  fully  reported  in'the  notes  624.  which 
was  where  the  error  assigned  was  defendant  was  beyond 
sea  at  the  time  of  the  exigent  proclaimed,  and  the  bail 
was  to  pay  or  render,  and  the  outlaw  appeared  by  attor- 
ney. 
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When  the  outlawry  is  reversed  as  at  common  law,  it 
seems  that  the  reversal  is  so  far  matter  of  right,  that  no 
terms  can  properly  be  imposed  upon  the  defendant  when 
it  is  pronounced.     Per  Lord  EUenboroughy  ib.  665. 

It  may  be  re-  The  outlawry  may  be  reversed,  by  motion,  if  there  is 
versed  by  mo-  an  omission  of  process,  variance,  or  other  matter  apparent 
tion,  if  pro-  on  tke  record.  But  for  any  matter  of  fact,  as  death,  im* 
ted  &c  ~  prison  men  t,  beyond  sea,  at  the  time  of  the  exigent  award* 
9  •    *  ed,  2  Sir.  1 178.     1  Lord  Ray.  349,  the  defendant  is  dri- 

ven to  his  writ  of  error,  unless  in  the  case  of  felony,  and 
there  he  may  plead  it.     2  Sir.  1 178.  1  Wils.  3, 

The  court  upon  motion  reversed  the  outlawry  of  the 
defendant  in  a  civil  suit,  upon  his  putting  in  bail  in  the 
alternative  to  satisfy  the  condemnation  money,  or  ren- 
der the  principal  and  paying  costs,  including  costs,  if  any, 
in  the  court  of  Exchequer,  without  requiring  the  reeog- 
nizance  of  bail  to  be  for  the  payment  of  the  condemnation 
money  absolutely.  Graham  and  another  v.  Guilt, 
1  Maule  and  Selw.  409. 

How  to  Main  Error. 

How  to  obtain      The  cursitor  makes  out  the  wri  t  of  error  de  coram  vobi*, 
the  writ  an(j  ft  js  allowed  by  the  court  on  motion.       If  the  plain- 

TJoa^%il  ^  (*oes  not  aPPear  an(*  confess  the  errors,  the  defendant 
'  "  must  sue  out  a  set.  fa.  ad  audiendum  errores,  and  upon 
two  nihils  returned,  the  court  will  reverse  the  outlawry 
of  course ;  but  if  he  comes  in  and  does  not  confess  the 
errors  assigned,  but  joins  in  error,  the  defendant  most 
make  up  the  error-books,  and  go  to  argument  and  judg- 
ment as  in  other  cases  of  error. 

Clandestine  if  a  persou  procures  another  to  be  outlawed  clandes- 

outlawry.         tinely,  who  appears  in  public,  the  court  will  oblige  such 
person  to  reverse  the  same  at  his  own  costs,  12  Mod.  41& 
<  but  if  it  appears  that  the  party  outlawed  had   lurked 

backward  and  forward  between  two  counties,  and  that 
the  plaintiff  had  dealt  openly,  had  been  regular  in  send* 
ing  proclamation  to  the  sheriff  where  he  sometimes  resid- 
ed, the  court  will  not  interpose  in  a  summary  manner, 
but  leave  the  party  to  his  ordinary  remedy  by  plea,  or 
writ  of  error.     2  Vent.  46.  T.  Jon.  211.     Comb.  19. 

When  out-  When  the  outlawry  is  reversed,  the  defendant  may  be 

Jawry  r?ver»-  discharged,  if  in  custody,  by  supersedeas,  13  Car.  2.  slat 

2.  c,  2. ;.  and  his  property,  if  taken  into  the  king's  hands, 
shall  be  restored  to  him  by  writ  of  amoveas  manm*  or 
ptherwise,  according  to  the  course  of  the  Exebeqoer. 
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Cro.  Eliz.%78.  2  Fern.  312.  Bunb.  106.  5  Mod.  61.  For 
more  of  this,  see  my  Office  of  Sheriff,  318.  edit,  1812. 

The  plaintiff  cannot  be  nonprossed  after  the  outlawry  Nonpros 
reversed,  for  that  writ  is  become   void.     Pract  Reg. 
271. 


Of  declaring  after  Outlawry. 

A  new  original  must  be  sued  out,  the  former  being  at  Cro.  Eliz.  707. 
an  end  after  outlawry  pronounced,  for  defendant  under* 
takes  to  put  in  bail  to  a  new  original  to  be  sued  out  with- 
in two  terms.    Stat.  31  El.  c.  8.  *.  3. 

If  he  does  not  declare  within  that  time,  the  bail  are  If  no  deck- 
discharged:  although  the  plaintiffis  not  barred  of  his  ac-  ti°n>  ^dis- 
tion,  provided  he  commences  the  same  within  one  year    ,"^i,.but 
after  the  reversal.    Stat.  21  Jac.  1.  c.  16.  WeT 

The  venue  need  not  be  laid  in  the  same  county  in  which  Venue. 
the  former  original  was  made.     3  Lev.  245. 

By  the  21  Jac.  2.  c.  16.  *.  4.  it  is  enacted,  That  if  in  if  defendant 
any  action  brought  by  original,  and  the  defendant  therein  be  outlawed. 
be  outlawed,  and  shall  after  reverse  the  outlawry :  that 
then  the  plaintiff,  his  heirs,  executors,  or  administrators, 
as  the  case  shall  require,  may  commence  a  bew  action  or 
suit  from  time  to  time,  within  a  year  after  such  judgment 
of  outlawry  reversed,  and  not  after. 

Upon  superseding  the  exigent,  if  plaintiff  delivers  a  Superseding; 
declaration,   there  should  be  a  notice  to]  plead,  and  a  the  exigent,  a 
rule  given,  before  judgment  can  be  signed  ;  and  defendant  ^^j*)?*11 
has  in  such  case  the  same  time  to  plead  as  in  other  cases.   ellvered# 
See  Barnes,  21  \  y  2. 

V 

Outlawry  after  Judgment. 

In  case  the  proceedings  were  by  special  original,  and  Sid.  159. 
the  plaintiff  has  obtained  judgment,  he  may  proceed  to  *  Leon*  S99' 
outlaw  the  defendant;    but  previous  to  such  proceeding,    ^  T7"^4" 
the  plaintiff  must  issue  a  ca.  sa.  against  the  defendant  into 
the  county  where  the  venue  is  laid ;  and  the  sheriff  must 
return  same,  non  est  inventus;  take  the  same  to  the  filacer, 
and  he  will  make  out  a  writ  of  exigent,  which  leave  at  the 
sheriffs  office  to  be  returned,  if  he  be  not  returned  out- 
lawed, then  take  the  same  to  the  filazer  for  an  allocatur 
exigent,  and  deliver  it  to  the  under-sheriff  for  his  return, 
if  the  defendant  be  returned  outlawed  by  the  sheriff  on 
the  allocatur,  then  take  the  same  to  the  filazer,  who  will 
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make  out  a  capias  utlagatum  into  as  many  several  coon- 
ties  as  you  will,  either  in  England  or  Wales,  general  or 
special ;  and  if  the  defendant  be  taken,  he  cannot  beds- 
charged  without  reversing  the  same  for  sufficient  error,  or 
*         making  satisfaction  to  the  plaintiff. 

Where  there  If  the  defendant  be  sued  to  outlawry  after  judgmni, 
needs  no  sci,  there  needs  no  sci.  fa.  to  revive  the  judgment  after  the 
&,  to  revive,     year  and  day,  because  being  outlawed,  you  may  baw 

execution  on  his  effects  at  any  time  on  behalf  of  the 
king,  Gilb.  C.  P.  17. ;  for  in  this  case,  the  exigent  ma  J  be 
had  on  return  of  the  ca.  sa.  without  an  alias  or  phtritt, 
and  also  without  a  writ  of  proclamation.    Cro.  Joe.  6T7. 

_  .  The  goods  of  a  tenant  are  liable  for  a  year's  rent,  not- 

n  withstanding  an  outlawry  in  a  civil  suit.  7  Term  Rep.  IR 

St.  John' 8  College  v.  Murcott 
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By  the  common  law,  a  male  or  female  is  called  » 
infant  till  the  age  of  twenty-one  years.  Co.  LitL  171. 1 
but  by  the  civil  law  only  till  the  age  of  seventeen  yean 
Ibid. 

*"  7 *ja *<***       An  infant  may  bind  himself  to  pay  for  hisnecesarj 
an^whatnot,  meat>  drink,  apparel,  necessary  physic,  and  such  otkr 
necessaries,  and  likewise  for  his  good  teaching  and  * 
struction,  whereby  he  may  profit  himself  afterwards; 
but  if  he  bind  himself  in  an  obligation  or  other  writing 
with  a  penalty   for  the  payment  of  any  of  these,  W 
obligation  shall  not  bind  him.     Co.  Lilt.  172. a,  \T-i> 
40.  Truman  v.  Hurst.  He  cannot  bind  himself  in  a  bad 
in  a  penalty  conditioned  for  the  payment  of  interest  as  w*A 
as  principal.  Fisher  v.  Mowbray,  8  East,  330.  An  assump- 
sit on  an  account  stated  will  not  lie  against  an  infant.  1  T.  A 
40.  necessaries  for  an  infant's  wife,  are  necessaries  for  to 
but  not  if  provided  in  order  for  the  marriage.    Str.  1& 
and  upon  such  contract,  by  an  infant,  an  assumpsit  fi* 
Lat.  197.  Jon.  146.   Pal.  528.  Or,  if  he  gives  a  single  W 
for  money  upon  such  contract,  it  binds  him.     1  JW.72S. 
I.  20.  Cro.  Eliz.  920.  1  Lev.  «6.    The  court  will  jndp 
what  things  are  necessary.      Cro.  Eliz.  583.    If  g°J* 
not  necessary  are  delivered  to  an  infant,  who  after  m 
age  promises  to  pay,  he  is  bound.  Str.  690.  1  TermBfr 
648.    An  infant  shall  be  charged  for  a  trespass  done  by 
him.  Com.  Dig.  3  V.  170.  So  infant  of  seventeen  yea* 
of  age  shall  be  charged  for  malicious  words.     Noy>  1" 
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If  a  warrant  of  attorney  be  given  by  an  infant  and  and-  ILwarrai?J^ 
ther,  and  judgment  is  entered  up,  thereon,  the  court,  on  !2J22^{|£ 
tnotion,   will  order  the  name  of  the  infant  to  be  struck  font,  and  judg- 
but  of  the  warrant  of  attorney,  aid  set  aside  the  judg-  ment  thereon, 
ment  as  against  him.    2  Black.  Rep.  1183.     Vide  Str, 
1043. 

An  infant  is  to  prosecute  a  suit  by  his  next  friend,  the  Howto  proeeJ 
law  supposing  where  he  demands  or  sues  for  any  thing,  «^and 
it  is  for  his  benefit.     And  the  power  for  infants  to  sue  by 
prochein  amjf,  or  next  friend,  was  first  introduced  by  the  , 
•tat  West.  2.  (a) 

But  if  an  infant  defends,  be  must  defend  by  t  guar-  If  he  defend*. 
diariy  to  be  assigned  by  the  court,  with  his  consent.  If 
he  will  not  consent,  the  court  then  may  assign  a  guar- 
dian for  him,  on  application  by  the  plaintiff,  otherwise  it 
yrould  be  a  great  prejudice  in  delaying  of  justice.  Sty* 
Pract.Reg.S22. 

If  an  infant  be  joined  frith  others,  (as  executor)  in  sii-  If  joined  by 
-ing,  in  the  right  of  another,  the  action  may  be  brought  by  S^S^S*1* 
attorney;  for  they   all  make  but  one  person  in  law.    ^  tottn- 
3  Cro.  377.  2  Saund.  812. 

Bat  in  all  cases  where  an  infant  is  defendant,  though  it  infant  defen- 

be  in  another's  right,  and  though  joined  with  others,  he  dantin  all 

must  defend  by  guardian.  2  Cro.  289.  1  Lev.  294.  2  Str.  cases  *»«* 

784.  defe°? b* 

guardian. 

-     If  an  infant  plaintiff  sue  by  attorney,  and  there  be  a  ver-  if  he  sue  by 
diet  for  him,  it  is  not  error.  Stat  21  Jac.  \.  £.  13.     And  attorney. 
this  now  is  extended  to  judgment  by  default.  4  &  5  Ann.  If  defendant 
c.  16.  *.  2.  Jenk.  301.  pi.  68.     fiulatr.  24.    But  if  he  be      ' 
defendant,  and  appears  by  attorney,  it  is  error.  8  Co.  58. 
b.  9  Co.  30.  b.     Cro.  EL  569. 

If  an  attorney  undertakes  to  appear  for  an  infant,  and  if  attorney 

^nters  it  per  attornatum,  it  may  be  amended  and  made  undertakes  to 

her  guardianum.    Str.  114.  445.  appear,  he 

r    ,  °  must  do  it 

Plaintiffs  attorney  should  apply  to  defendant  to  name  by  guardian^ 

wl  guardian ;  and  if  he  does  not  in  six  days,  apply  to  the  Before  decl»- 

court  to  oblige  6im  to  do  it.     2  Wils.  50.  ration,  aguar- 

The  writ  mAy  be  served  hi  the  suit  of  the  infant,  but  appointed, 
before  declaration,  a  guardian  must  be  appointed  by  the  How  pjaingfp 
court,  which  is  done  either  by  taking  the  guardian  and  in-  fr  to  apply. 


.  (a)  He  danftot  be  an  informer  on  a  penal  statute.  Say. 
Hep.  51.  .    .      z     .  : 

Tf 
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font  before  a  judge  at  his  chambers,  or  by  petition ;  if  by 
petition,  it  is  thus: 

In  V*  King's  Bench.       S  A  B'  tb«  W».PW«« 
Between  ^C  D.  defendant. 

SS^gW^-  To  the  Ri8kt  Hon'   Edward  to**  EllenborougK  L*i 
^0,  Chief  Justice  of  his  Majesty's  Court  of  King's  Bench. 

Tht  humble  petition  of  J.  B.  an  infant,  under  the  agtof 
tieenty?one  years,  the  plaintiff  in  this  cause, 

Sheweth, 
?•  *" JS  That  your  petitioner  has,  as  he  ig  advised,  good  cause 

8sfsd.  8tamp&  °f  action  against  the  above-named  C.  D.  for  aanoltjflg 
paper.*  an^  beating  your  petitioner,  and  that  your  petitioner  has 

commenced  an  action  in  this  honourable  court,  again* 
the  said  C.  D.  for  the  same ;  but  in  regard  that  your  pe- 
titioner is  an  infant  under  the  age  of  twenty*cae  yean, 
tp  wit,  of  the  age  of  seventeen  years ; 

Your  petitioner,  therefore,  must  humbly  psays  your 
lordship,  to  admit  him  to  prosecute  the  said  actios 
by  G.  F.  of,  &c.  merchant,  your  petitioner's  next 
friend,  against  the  wd  C  D,. 

And  your  petitioner  shall  wr  pray,  #c. 

Underneath  which  petition,  the  petitioner  must  write 
his  name,  and  the  next  friend  signs  bia  *aroe  under  the 
following  acceptance. 

I  do  hereby  consent  and  agree,  that  the  above  named 

A.  B.  the  younger,  shall  be  at  liberty  to  prosecute  the  abore 

action,  by  me  as  bis  next  friend,  according  to  the  prayer 

of  the  above  petition.   Witness  my  band,  this        day  of 

1817.    Wttaes*  J.  Q.  attorney  fw  plaintiff,  (a) 

To  which  annex  the  following  affidavit,  sworn  before  l 
judge : 

4-  B.  plaintiff, 
« J*  the  King's  Bench.  and 

C.  D.  defends 

Affidavit  J*  G*  °£  **•  S«*tl«wn»  attorney  for  the  plaintiff*  this 
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a.  u.  "   ».  - 


(a)  When  defendant  haa  appeared  he  n»y  have  a  soa> 
mons  for  the  prochein  amy's  place  of  abode.  1  IPtl*  M* 
So  may  the  plaintiff  have  a  like  summons  for  the  QtP* 
and  place  of  abode  of  the  defendant's  guardian. 
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cause,  maketh  t>atfa  and  saith,  That  A.  B.  the  above-named 
plaintiff,  did,  on  the  day  of  duly 

aign  the  petition  hereunto  annexed,  in  the  presence  of 
this  deponent :  and  this  deponent  further  saith,  that  he 
was  also  present,  and  did  see  G.  F.  the  person  mentioned 
in  the  said  petition,  duly  sign  the  consent  or  agreement 
thereunder  written,  as  the  next  friend  of  the  said  A.  B. 

Take  the  petition  and  affidavit  to  the  judge's  cham-  How  to  pro* 
bers,  who  will  thereupon  make  his  order  for  plaintiff  to  ceed. 
prosecute    by  his  next   friend,  pay    12s.  take  same  to 
the  clerk  of  the  rules  for  a  rule  thereon,  pay  7s.  6d.  and 
when    you    declare,   annex  a  copy  of  the  rule  to  the 
declaration. 

The  rule  is  generally  drawn  up  to  prosecute  and  de-  One  admissioa 
fend  all  actions  that  may  be  in  suit.  will  da 

London  («*)  A.  B.  by  G.  F.  who  is  admitted  by  the  The  form  ot 
court  of  our  lord  the  king,  before  the  king  himself  here,  the  dedara* 
to  prosecute  for  the  said  A.  B.  who  is  within  the  age  of tton* 
twenty-one  years,  as  the  next  friend  of  the  said  A.  B. 
complains  of  (as  in  other  cases.) 

In  the  issue,  say  in  the  memorandum  ("  comes  A.  B.  Issue. 
"  who  is  admitted  by  the  court  of  our  lord  the  king,  be* 
*c  fore  the  king  himself  here  to  prosecute,99)  as  before. 

In  the  venire  and  distringas,  say,  A,  B.  "  by  bis  next  Venire  and 
u  friend,  plaintiff."  distringas. 

An  infant  ought  not  to  defend  till  a  guatdia*  is  ad-  Infants  &» 
mitted  for  him  to  defend  by  some  judge  of  the  court,  fending. 
Lill.  Prac.  Reg.  72.  nor  plead. 

But  if  be  should  appear  and  plead  by  an  attorney,  If  he  appear 
and  the  plaintiff  finds  it  out,  he  may  in  vacation  time  and  Plead  bf 
«pply  to  a  judge  for  a  summoa*  (or  in  term  to  the  eoart),  attonie5r- 
for  a  rule  to  shew  oauae    "  why  the  common  bail  filed 
"  should  not  be  struck  out,  and  the  plea  be  set  aside,  and 
*'  that  the  defendant  may  be  obliged  to  appear  by  a 
**  guardian;    and  if  no  one  is  named  within  six  days, 
the  plaintiff  may  name  one  for  him,  which  will  be  order- 
ed of  course.     Vide  2  Stra.   1076.     JStone  v.  Atwell. 
And  a  similar  order  may  be  obtained  when  he  n^lects 
to  appear.    2  Sir.  1076.     2  Wilton*  50. 
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Entitle  the  In  the   K.  B.  A.  B.  against  C,  D. 

cause#  fo  the  Right  Hon.     Edward  Lord    Ellenborougk, 

,  Lord  Chief  Justice  of  his  Majesty's  Court  of  King* 
Bench. 

The  humble  petition  of  C.  D.  the  above  defendant,  fl« 
infant  under  the  age  of  twenty-one  years, 

Sheweth, 

Petition  to  as-  That  the  above  plaintiff  hath  lately  commenced  an 
sign  a  guar-  action  at  law  against  your  petitioner  in  this  honourable 
dian to  defend.  court9  for  (here  set  forth  the  cause  of  action),  and  your 

petitioner  is  advised  and  believes  that  he  has  a  good  de- 
fence to  make  thereto ;  but  in  regard  your  petitioner  is 
an  infant, 

Your  petitioner  humbly  prays  your  lordship  would 
be  pleased  to  assign  G.  H.  of,  &c.  as  his  guardian, 
to  defend  this  suit. 

*'  And  your  petitioner  shall  ever  pray.9*    C.  D. 

Acceptance*  J  do  consent  and  agree  to  be  the  guardian  of  the  abM 
CD.  an  infant,  according  to  the  prayer  of  the  ahm* 
petition.  G.  H. 

Witness,  J.  G. 

Affidavit  of  the  signing  by  the  infant,   and  the  accep- 
tance of  the  guardian,  is  requisite  in  this  case. 
If  guardian  jn  cage  ^e  gUardjan  appear  before  the  judge's  deA 

""*""£  cham-  *here  *8  no  necessity  f°r  an  affidavit  of  his  acceptance; 
"  pay  12s.  rule  7s.  6a. 

The  infant  must  file  common  bail  by  his  guardian  at 
the  suit  of  the  plaintiff. 

Annex  the  copy  of  the  rule  to  the  plea,  or  serve  I 
copy  on  plaintiff's  attorney :  plea  to  be  filed. 

Flea  of  in-  And  the  said  C.  D.  by  G.  H.  who  is  admitted  by  tht 

^jj^r  court  of  our  lord  the  king  here,  to  defend  for  the  said  C. 
fl0**™0*  D.  who  is  under  the  age  of  twenty-one  years,  comes  and 
defends  the  wrong  and  injury,  when,  Ac.  and  says,  tfet 
he  the  said  C.  at  the  time  of  the  making  the  said  seven! 
promises  and  undertakings  iu  the  said  declaration  mo- 
tioned, was  under  the  age  of  twenty-one  years,  to  *& 
of  the  age  of  nineteen  years,  and  no  more,  to  wii,  ** 
London  aforesaid,  <fec.  and  this  he  is  ready  to  verify; 
wherefore  be  prays  judgment  if  the  said  A.  ought  to  ha?* 
or  maintain  his  aforesaid  action  thereof  against  Urn. * 
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If  the  defendant  does  not  appear  by  guardian  in  the  if  infant  does 
time  allowed  by  the  rules  of  the  court,  the  plaintiff  must  n*J$Fj?*    y 
procure  an  affidavit  of  the  service  of  the  process,  and  £JW  piaintifF 
that  the  defendant  is  an  infant,  and  that  he  bath  not  ap-  i*  to  proceed 
peared ;  upon  which  the  judge,  without  taking  out  a 
summons,  will  make  an  order,  u  that  unless  the  infant 
appears  by  guardian  within   so  many  days  after  per- 
sonal service  of  the  order,    plaintiff  may  assign  John 
€<  Doe  for  guardian,  and  enter  appearance  for  defendant ;" 
and  upon  affidavit  of  the  service  of  this  order,  the  judge 
will  make  the  order  absolute,  and  then  an  admission  is 
drawn  up  and  filed  as  aforesaid.    Vide  Str.  1076.  Stone 
v.  Atwell. 

It  is  said  the  infant  plaintiff,  who  sues  by  prochein  ^ni^a^' 
\Y,  is  not  liable  to  costs,    because  he  cannot,    while  tocU2,  but 
under  age,  disavow  the  suit;    but  the  prochein  amy  is  prochein  amy, 
liable,  2  Str.  548.  (a)  James  v.  Hatfield,  Barnes,  128.  &c 
Cro.  El.  33.    2  Str.  708.  Cro.  Jac.  640. ;    and  if  it  ap-  infant  defen- 
pears  to  the  court  that  he  is  not  of  sufficient  ability  to  dant  is  liable, 
pay  the  costs,  the  court  will  order  another  who  is.     But  although  be  * 
where  an  infant  plaintiff  who  had  sued  without  prochein  5?"168  a  *uar" 
atny  or  guardian  was  in  execution  for  costs,   the  court 
refused  to  relieve  him.    13  East,  6.  And  an  infant  defen-  (^  facSs. 
dant  (although  be  names  as  guardian)  is  liable  to  costs, 
if  the  verdict  be  against  him.    Dy.  104.    1  Bulstr.   189, 
Str.  708. 

The  costs  must  be  demanded  of  plaintiff's  next  friend,  Costs  to  be 
and  on  refusal,  you  may  move  for  an  attachment  on  an  demanded, 
affidavit  of  the  facta.     Cro.  Eliz.  33.  1  Str.  548.    Willis 
190. 

*     If  the  plaintiff  reply  to  a  plea  of  infancy,  that  the  de-  Confirmation 
fendant  after  he  had  attained  twenty-one  confirmed  the        pronM8e? 
promise,  and  the  defendant  rejoin  that  he  did  not,  the 
plaintiff  need  only  prove  a  promise,  and  the  defendant 
must  shew  that  he  was  under  age  at  the  time,     1   Term 
Hep.  648.     Borthwick  v.  Carruihers. 


(a)  Tet  it  appears,  that  an  infant  plaintiff  was  taken 
jn  execution  for  the  costs,  aud  court  refused  to  discharge 
Jiim  on  motion.  2  Sir.  1217.  Grardiner  v.  Holt.  Per 
JOur.  It  costs  cannot  be  given,  it  will  be  matter  of  error 
to  be  insisted  on. 


MS  STATUTE  OF    LIMITATIONS, 


STATUTE  OP    LIMITATIONS. 

• 

To  save  the  statute,  of  limitations,  it  is  proper  for  ft* 
plaintiff  to  commence    a  suit,    by  actually  suing  out 

Erocess  against  the  defendant ;  and  such  process  mujt 
e  sued  out  before  the  time  expires ;  it  will  not  do  bj 
relation,  for  the  defendant  may  in  his  rejoinder,  set  out 
the  true  time  on  which  it  is  issued.  1  Black.  Rep.ifo 
Ld.  Ray.  432. 

When  the  (<*)  If  the  plaintiff  is  a  foreigner,  and  doth  not  come  to 

statute  begins.  England  in  fifty  years,  he  has  still  six  years  after  hit 
to  run  against  coming  into   England,  to   bring  hia  action ;    and  if  be 
*  fc"^6?"*     never  comes  to  England  himself,  he  has  always  a  right 
of  action  while  he  lives  abroad,  and  so  have  his  execu- 
tors or  administrators  after  his   death.     Strithortt  t. 
Grame,  3  Wils,  145. 

If  on*  plaintiff  If  one  plaintiff  be  abroad,  and  the  other  in  England,  the 
be  abroad  action  must  be  brought  within  six  year*  after  the  can* 
apbV the i  other  0f  action  arises.  Perry  v.  Jackson  and  others.  4  Tern 
in  England      ^  616k 

at  SflSfld-  If  Plaintlff  be  in  ^S****  ** the  time  the  came  rf 
cause  of  action  act*on  accrues,  the  time  of  limitation  begins  to  rtu,  * 
accrues,  that  if  he,  or  in  case  he  die  abroad  his  executors,  dotf 

sue   within  six  years  they  are  barred   by  the  slatife 

Smith  v.  BUI,  1  Wile.  134. 

A  bifi  of  Mid-      A   bill  of  Middlesex  or  latitat,  in  the  first  utftaiA 

dleaexorlati-    may  ^e  gue<j  out  in  order  to  save  th*  statute  of  fifli* 

Jjjjje^**  tious,  which  being  done,   take  same  to  the  sheriff  f«» 

return  of  rum  est  inventus,  then  enter  the  same  on  a  roll, 

as  of  the  term  in  which  the  writ  is  returnable,  thus; 

As  yet  of  the  term  of  St.  Michael,  57th  Geo,  the Ji 
1817.  Witness  Edward  Lord  EUenborough. 

Entry  of  a  bill  Middlesex,  >  The  sheriff  is  commanded  to  take  C.  ft 
pf  Middlesex.        to  wit.      y   and  John  Doe,  if  they  may  be  fotmd  * 

bis  bailiwick,  and  them  safely  keep,  so  that  he  may  l** 


(a)  An  attachment  of  privilege,  2  Blade.  Jbp>  H& 
though  informal  as  made  on  a  general  return  day,  vol 
be  a  good  commencement  of  an  action  to  avoid  the  4* 
tute;  but  it  is  not  a  continuance  of  a  bill  of  JMrfift*1" 
so  as  to  ttvoid  the  statute.  3  Term  Rep.  662.  Smith,  <#» 
4rc  vf  Bower. 
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it  bodids  before  the  lord  the  king  at  Westminster,  oil 
Friday  next  after  the  morrow  of  All  Souls,  to  answer  A* 
&  in  a  plea  of  trespass,  and  that  he  then  have  there  this 
pfticepi  By  bill.  Law  and  Markham. 

At  which  day  before*  oftf  lord  the  king  at  Westminster,  ^f^f*** 
caiflethetfiid  A.  B,  in  his  proper  person,  arid  offered  JJj1^^; 
himself  against  the  said  C.  D.  in  the  plea:  aforesaid,    tfnd  return  there* 
the  sheriff*  to  wit,  esq.  and  esq.  on. 

sheriff  of  ttoe  said  county,  returned  that  the  said  CD. 
#as  wot  fouAd  in  his  bftfflitfick. 

(a)  Take  the  roll  and  writ  to  the  clerk  of  ttie   judg-  How  to  enter 
ments,  who  will  enter  the  same,  and  mark  the  writ,  pay  tL 
2s.  carry  in  the  roll,  and  file  the  writ  in  the  treasury. 

Middlesex  (jse)  Entry  of  a  bill  of  Middlesex  between  Docket 
A.  B.  plaintiff,  and  C.  P.  defendant  returnable  on,  &c. 
MlolLSo. 

This  entry  wifl  serve  for  tne  latitat,  enter  tlie  writ 
▼erBatim,  George  the  third,  &c.  to  the  end',   Law  and . 
Marktam.  It  will  also  serve  for  an  attachment  of  privilege. 

.    By  taking  out  the  bill  of  Middlesex  i  die.  in  this  man*  No  necessity 
aer  before  the  end  of  the  si*  years,   there  is  ho  necessity  *°  doitW™' 
for  doing  it  again,  nor  is  there  any  occasion  to  declare  0^*  t^£Xi 
tbereen  pursuant  to  tjie  rules  of  courts  at  the  end  of  two  _,    .       ■  - 
terms.    2f  Fern.  192.     For  when  you  oome  to  arrest  de-  ^g^a 
fendant,  and  he  pleads  the  statute,   it  may  be  continued  when  you  sue 
till  the  suing  out  of  the  new  process,  which  mutt  be  again. 
*&ewa  hi   the  implication ;    averring  at  the  end  thereof,  Averment  id 
that  the  first  process?  sued  out  and  returned,  was  sued  out  the  replication. 
with  a  view  to  exhibit  his  bill,  or  declare  for  the  same 
identical  cause  of  action;  and  that  the  same  was  sued  out 
within  the  time  limited  by  the  statute. 

Id  actions  against  peers  of  the  realm,  Scotland  and  Peers. 
Ireland,  corporations  or  hundredors  on  the  statutes  of  hue' 
and  cry,  Ac.  an  original  must  be  seed  out,  for  avoiding 
Jbe  statute,  and  returned  by  the  sheriff.  A  rid  where*  a 
member  of  the  house  of  commons  is  defendant,  tte  plain* 
tiff  most  sue  out  axr  original  vftitj  and  get  it  returned  by 


(<*)  If  the*  writ  be  prbdfaced,  to  stieW  it  Was  sued  out 
to  save  the  statate,  tfce  plaffltiff  must  ateoshew  it  has1 
been  returned  by  the  sheriff.  Har¥t*  v.  W66lfbrd,  6  Term 
Hep.  647.  Set  if  a*  alias  be  produced,  the  first  writ 
jpust  be  returned  and  shewn.  Vide  2  Ld.  Rap.  888;. 
7  Mod.  3.  Willes,255.  \  Lulw.  860.  2  Bos  and  P.  1*7. 


t 
• 


94A 


ENTRY    QF  SATISFACTION. 


saner. 


the  sheriff  nihil.  2  Id.  Ray.  1113.  1  Lev.  111.  or  files 
bill  and  issue  a  writ  of  summons  thereon,  which  is  to  be 
Officers  of  returned  by  the  sheriff.  As  against  an  officer  of  the  court, 
court  or  pr>  or  a  prisoner  in  actual  custody  of  the  marshal,  a  bill 
must  be  filed  with  the  clerk  pf  the  declarations,  which 
may  be  done  in  vacation  to  save  the  statute.  Doug.  SIS. 
6  Term  Rep.  173.  325. 

If  an  attorney  sue  in  his  own  name  a  common  person, 
be  must  sue  an  attachment  of  privilege,  and  get  it  return- 
ed by  the  sheriff,  to  save  the  statute;  enter  it  on  the  roll 
and  file  the  writ. 


If  attorney 
sues. 


ENTRY  OF  SATISFACTION. 


The  judgment 
roll  must  be 
filed,  or  cannot 
beSlone. 


Twenty  shil- 
ling stamp. ' 

Warrant  of 
attorney  to 
acknowledge 
Satisfaction. 


Satisfaction  being  obtained  of  any  judgment,  «j 
entry  on  the  record  ought  regularly  to  be  made  to 
discharge  the  same,  or  the  judgment  apparently  conti- 
nues in  force  against  the  party  convicted  thereon.  And 
for  this  purpose,  the  party  making  satisfaction  may  de- 
mand of  the  other  a  warrant  of  attorney  from  him,  di- 
rected to  some  attorney  of  the  court  wherein  the  jud^ 
inent  is  recovered,  authorising  such  attorney  to  enter  np 
satisfaction;  the  warrant  may  be  had  ready  printed  it 
the  stationers,  the  form  of  which  is  as  follows : 

To  E.  F.  G.  H.  and  J.  K.  attornies  of  the  court  <t 
King's  Bench  at  Westminster  *  jointly  and  severally,  or 
to  any  other  attorney  of  the  same  court. 

Whereas  I,  A.  B.  of,  Ac.  heretofore,  to  wit,  in  « 
about  the  term  of  last  past,  obtained  final  judg- 

ment, in  his  majesty's  court  of  King's  Bench,  again* 
C.  D.  of,  Ac.  for  £  and  £,  costs  (or"  for 

"  £  damages  and  costs,")  as  6y  the  record  thereof 
may  appear.  And  whereas  I,  A.  B.  have  received  sri* 
faction  for  the  same.  These  are  therefore  to  desire  asd 
authorize  you  the  attornies  above-named,  or  anv  ott 
of  you,  or  any  attorney  of  the  same  court,  to  acknow- 
ledge, and  enter  satisfaction  upon  the  record  of  the  sane 
judgment,  and  for  so  doing,  this  shall  be  your  sufficieat 
warrant  and  discharge  in  this  behalf.  In  witoes  I 
have  hereunto  set  my  hand  and  seal  the  day  of 
in  the  year  of  our  Lord  18 

Sealed  and  delivered,  (being  first  duly  stamped)  a 
the  presence  of 

N.  O.  A.  & 

M.  P. 


ENTRY  OP  SATISFACTION. 

Write  the  satisfaction-piece  on  a  slip  of  unstamped 
parchment  thus : 
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Term,  in  the  57th  year  of  the  reigri 
of  king  Geo.  III. 

Late  and  Markham. 

Middlesex  (ss)  Satisfaction  is  acknow- 
ledged between  A.  B.  plaintiff,  and  C.  D. 
defendant,  in  a  plea  of  <Jebt  (or  as  the  case 
is)  for        debt,  and        damage?. 


J.  G.  Attorney. 


Judgment  entered  of 
Term,  &7th  Geo.  3. 
Roll.  860. 


Satisfaction 
piece. 


Take  this  and  the  warrant  of  attorney  executed  to 
fhe  clerk  of  the  judgments,  who  will  make  an  entry 
thereof,  in  his  book  of  remembrances,  and  deliver  it 
over  to  the  clerk  of  the  treasury,  who  enters  the  same 
on  the  roll,  pay  him  Ss.  for  the  entry,  if  in  term :  in 
Vacation  6s. ;'  KM.  more  for  the  keys  of  the  treasury,  and 
3s.  4d.  attendance.' 

■ 

Afterwards,  to  wit  on  next  after  in         Entry  of  sttJ*> 

term,  in  the  57th  year  of  the  reign  of  the  lord  the  facbon' 
king,  before  the  said  lord  the  king  at  Westminster,  comes 
the  said  A.  B.  by  his  attorney  aforesaid,  and  acknow- 
ledges himself  to  be  satisfied  by  the  said  C.  D.  of  the 
damages,  costs,  and  charges  aforesaid  (or  if  in  debt 
"  of  the  debt  and  damages  aforesaid.")  Therefore  let 
the  said  C.  D.  be  there  acquitted,  &c. 

The  defendant  has  been  allowed  to  enter  satisfaction 
on  the  roll,  upon  a  judgment  obtained  against  him  in 
the  King's  Bench,  on  his  acknowledging  satisfaction 
for  the  amount,  upon  a  judgment  obtained  by  him,  in 
(he  Common  Pleas,  against  the  plaintiff  for  a  larger 
amount,  although  he  had  the  plaintiff  in  custody  in 
execution  on  that  judgment.  Simpson  v.  Hanky  and 
another,  1  Maule  and  Selw,  696. 

A  partnership  or  joint  debt  may  be  satisfied  or  dis- 
charged by  the  acceptance  of  a  security,  distinct  from 
that  of  the  partnership,  or  debtors.  Evans  v.  Drummond, 
4Esp.  N.  P.  Rep.  91.  Reid  v.  White,  5  Em.  N.  P. 
Rep.  122. 
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EJECTMENT. 


Of 


An  ingenious 
fiction  for 
trial  of  titles. 


The  nature  of 
the  action. 


This  is  a  ppssessory  action,  grounded  op  a  right  to  die 
possession  of  the  premises  in  »  question  between  the 
parties ;  in>  which  action  almost  all  titles  to  lands  are  now 
generally  tried,  and  that,  whether  the  title  be  to  an  estate 
in  fee,  fee  tail,  fc>u  life,  or  fot  year*  And  the  courts  now 
go  to  the  utmost  extent  in  support  of  ejectments,  that 
people  may  have  specific  remedies  for  their  rights.  And 
it  was  formerly  uwiai:  for  those  who  had  a  riglt  of  eotiy 
into  lands,  to  seal  leases  thereon,  and  then  the  person  who 
next  entered  on  the  freehold,  was  deemed  an  ejector. 
And  the  convenient  i/f  hich  arose  from  this  method  was, 
that  the  title  could  be  tried  toties  quoties;  whereas  if  the 
plaintiff  was  barred  in  an  assize,  be  was  put  to  his  writ  of 
right.  6  Co.  7.  b.  But  the  court  would  not  permit  met 
to  be  deprived  of  their  possessions,  without  an  opporta- 
aity  of  defending  thein>  To  effect  which  purpose,  ttej 
interposed  their  authority,  by  establishing  a  pule,  that  w 
plaintiff  should  proceed  in  ejectment  against  such  a  cwwl 
and  titular  ejector,,  without  delivering  a  declaration  h 
the  tenant  in  possession*,  and  making  him  an  ejector  nad 
proper  defendant  if  he  pleased,  and  that  be  should  not 
have  judgment  against  the  casual  ejector,,  unless  an  ait- 
davit  was  made,  that  the  tenant  was  served  with  a  copj 
of  the  declaration. 

An  ejectment*  i»  an*  ingenious*  fititionv  **t  the  IH«J  «* 
tides  tb  the  possession  o£  land,  in  fond  it  i*  a; trick  Hetw«a 
twb,.  to  dispossess  a  tihivdi  by  a  sham  suit  and  judfs** 
The*  artifice  wouflAbr  criminate  unlefev  the  cou*t  <&***& 
itini*  a  fair  triad  witto  the  proper  partly.  The  etmtni 
the  court  have  over,  the  judgment  agsrinst  the  casual*)** 
tor,,  enables  them  to  put  any  terms  upon  the  plaim 
which  are  just  When  the  tenant  in  possession  asked  to 
be  admitted  defendant,  the  court  was  enabled  to  add  cos* 
ditions ;  and  therefore  obliged  him.  to  allow  the  ficfr* 
and  go  to  trial  upomihe  veal  merits.  2  Burr.  12&  A*w 
claim  y.  Shamtitie* 

This?  action  is  an  invention  by**'  omttf  (though  fe* 
tious)  for  the  advancement  at  justice,  ssntto  for*** 
parties  to  go;  to  trial  upoivtb*  merits*  without  beis|  en- 
tangled  in  the  nicety  of  pleading  on.  either  side.  2  &**• 
66&  The  plaiatiff  and  defendant  arey  in  the  fa^ia**** 
merely  ■Qmimd,,****  thmrt  is  * tenant  mfosmm**  "* 
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• 

the  lessor  of  the  plaintiff  and  the  tenant  in  possession, 
are  substantially  and  in  truth  the  parties  to  the  suit  Ibid. 
The  great  advantage  of  this  fictitious  mode  is,  that  being 
jinder  the  controul  of  the  court,  it  may  be  so  modelled  as 
to  answer  in  the  best  manner  every  end  of  justice  and  con- 
venience :  and  public  utility  has  adopted  it  in  lieu  of 
almost  all  real  actions ;  which  were  embarrassed  and 
entangled  with  a  thousand  niceties.  But  as  there  was 
good  and  bad  in  the  method  of  real  actions,  the  good 
ought  to  be  grafted  into  ejectments,  in  such  manner  as  to 
avoid  the  bad.    3  Burr.  1296.    Fairclaim  v.  Shamtitle. 

Aa  ejectment  is  a  possessory  remedy,  and  only  com-  Aponmemij 
potent  where  the  lessor  of  the  plaintiff  may  eater:  there- ac°on- 
lore  it  is  always  necessary  for  the  plaintiff  to  shew  that 
hw  lessor  had  a  right  to  enter;  by  proving  a  possession 
.within  twenty  years,  or  accounting  for  the  want  of  it 
under  some  exceptions  allowed  by  the  statute.  Twenty 
years  adverse  possession*  is  a  positive  title  to  the  defen- 
dant: it  is  not  a  bar  to  the  action,  or  remedy  of  (she  plain* 
tiff  only,  but  takes  away  bis  right  of  possession.  1  Burr. 
129.  Taylor  v.  Atkins.  Every  plaintiff  must  shew  a  right 
of  possession,  as  well  as  of  property,  and  therefore  the 
defendant  needs  not  plead  the  statute,  as  in  the  case  of 
Actions.     Ibid. 


The  confessiop  of  lease,  entry,  and  ouster  is  sufficient 
to  bar  a  nonsuit  for  want  of  proof  of  actual  entry.  The  aad 
meaning  of  it  is,  to  bring  the  matter  to  the  mere  question 
jrf  the  plaintiffs  possessory  title*  But  U>  avoid  a  fine, 
there  must  be  an  actual  entry,  and  the  demise  cannot  be 
carried  beyond  the  actual  entry,  (a)  In  all  other  cases  it 
in  sufficient  Gates  v.  WigfcUl9S  Burr.  1897.  See  7  Term 
Rep.  489.  787, 


(a.)  "  I  do  here  enter  and  take  possession  of  the  house" 
if  door  be  open  •>  if  shut,  set  foot  oh  the  groundsel  or  against 
the  door,  and  say  same  words;  if  to  enter  on  land,  "  / 
"  Acre  enter  and  take  possession,  qf  this  fand"  There  must 
be  a  witness  present  I  Lill.  P.  R.  697.  The  delivery  of 
a  declaration  does  not  amount  to  an  entry  to  avoid  a  fine. 
1  Saund.  319.  An  entry  upon  part  of  the  land  is  an  entry 
into  the  bouse.  Cro.  Elvz*  188.  pi  16.  and  the  action 
mast  bo  commenced  within  a  year  after  entry,,  or  eject* 
m*nt  served.  4  <fc  5  Ann.  c.  16. 
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If  brought  af-      If  brought  after  fine  levied  by  defendant,  but  before  all 

ter  fine  levied,  ^fle  proclamations  made,  it  is  not  necessary  to  prove  an 

but  before  all        ,    %       x       ,  .^        V  ^         l  •  *±  * 

the  proclama-  ac*ual  entry  to  avoid  such  fine,-  being  a  fine  at  common 

tionsmade.      law;  but  by  the  defendant's  confession  of  lease,  entry, 

and  ouster,  the  merits  only  of  the  lessor's  title  are  put  in 

issue.     Doe  v.  Watts,  9  East,  17. 

The  formal  title  of  a  trustee  shall  not  in  an  ejectment 
be  set  up  against  the  cestui  que  trust;  because  from  the 
nature  of  the  two  rights,  the  cestui  que  trust  is  to  have 
^he  possession.     Armstrong  v.  Piers,  2  Burr.  1S01. 

If  the  lessor  make  out  his  title  to  the  premises,  he  shall 
have  judgment  to  recover  his  term  stated  in  the  declam- 
ation and  'damages  which  are  nominal,  and  shall  in  con- 
sequence have  a  writ  of  possession,  which  the  sheriff  is 
to  execute  by  delivering  htm  the  peaceable  possession 
r  thereof.  The  real  damages  are  afterwards  recovered  in 
an  action  of  trespass  for  the  mesne  profits,  which  the 
tenant  has  wrongfully  received,  and  which  will  hereafter 
be  fully  treated  on. 

No  distinction  There  is  no  distinction  between  a  judgment  in  eject- 
between  judg-  ment  upon  a  verdict,  and  a  judgment  by  default.  In 
ment  in  eject-  tne  flrst  case>  the  right  of  the  plaintiff  is  tried  and  deter- 
vex^tTatid  m*ned  against  the  defendant;  in  the  last  case,  it  is  con- 
fessed.   2  Burr.  668.     Aslin  v.  Parkin. 


If  recovery, 
damages  no- 
silnaL 


by  default. 

Must  recover 
accordkg  to 
title. 


No  disseisin. 


Judgment  in 
ejectment  is 
recovery  of 
possession. 


The  plaintiff  must  recover  according  to  the  title.  If 
she  demands  a  half,  and  she  appears  to  have  a  third  only, 
she  shall  recover  for  such  third.  If  she  demands  forty 
acres,  she  may  recover  twenty.  Denn  v.  Purvis,  I  Burr. 

329. 

Where  an  ejectment  is  brought,  there  can  be  no  dis- 
seisin; because  the  plaintiff  may  lay  his  demise  when  the 
title  accrued,  and  recover  the  profits  from  the  time  of 
the  demise.  The  entry  confessed  is  previous  to  the  mak- 
ing the  lease ;  but  there  is  no  real  or  supposed  re-entry, 
after  the  ejectment  complained  of.  If  it  was  considered 
as  a  disseisin,  no  mesne  profits  could  be  recovered,  with- 
out an  actual  re-entry.     Taylor  v.  Horde,  1  Burr.  III. 

A  judgment  in  ejectment  is  the  recovery  of  the  posses- 
sion (not  of  the  seisin  or  freehold)  without  prejudice  to 
the  right,  as  it  may  afterwards  appear  between  the  par- 
ties. He  who  enters  under  it  in  truth  and  substance,  can 
only  be  possessed  according  to  the  right,  prout  lex  poriu- 
lat.  Ibid.  1 14.  If  the  lessor  has  a  freehold,  he  is  in  as  a 
freeholder ;  if  he  has  a  chattel  interest,  he  is  in  as  a  ter- 
mor :  and  in  respect  of  the  freehold,  his  possession  enure* 
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according  to  right.    If  he  has  no  title,  he  is  in  as  a  tres- 

}>asser ;  and  without  any  re-entry,  by  the  true  owner,  is 
iable  to  account  for  the  profits.     Ibid. 

It  is  competent  to  the  defendant  to  shew  that  the  les-  Defendant  to 
*or's  title  has  expired,  and  that  he  has  no  right  to  turn  shew  the  )es- 
him  out  of  possession. (a)  'ked^  C*~ 

How  to  proced  on  a  vacant  Possession. 

Where  a  house  or  land  is  empty,  and  the  person  who  If  house  or 
was  last  in  possession  is  run  away,  so  that  you  cannot  land  empty. 
find  any  person  to  deliver  the  declaration  to,  then  you 
must  proceed  in  the  old  way,  by  sealing  a  lease  on  the 
premises,  and  give  rule  to  plead,  &c.  1  Lill.  Pract.  Reg. 
676.    Sty.  Pr.  Reg.  198. 

It  seems,  that  to  warrant  these  proceedings,  the  pre-  The  premises 
-  mises  must  be  vacant,   deserted  by  the  tenant,  and  that  must  be  va- 
the  landlord  is  not  able  to  find  him  to  serve  the  eject-  cant»  &°- 
ment. 

If  there  be  no  actual  tenant  or  occupier  of  the  lands,  How  to  pro- 
(except  in  the  case  of  landlord  and  tenant,  where  the  ceedif  no 
landlord  has  a  right  of  re-entry  as  upon  a  lease,  where  ^^fj^ 
half  a  year's  rent  is  left  unpaid,)  the  mode  of  proceeding  ^pt  under  the 
will  be  by  sealing  a  lease  on  the  premises;  and  it  is  first  *  Geo,  3.) 
^necessary   that  the  claimant  do  take  possession  of  the 
lands,  by  making  a  formal  entry  thereon,  to  empower 
him  to  constitute  a  lessee  for  vears;  and  being  in  pos-  How  to  de- 
session  of  the  soil,  he,  there  on  the  land,  seals  and  delivers  liver  the  lease 
a  lease  for  years  to  such  lessee,  and  having  thus  given  him 
entry  leaves  him   in  possession  of  the  premises.      This 
lessee  is  to  stay  upon  the  land,  till  the  prior  tenant,  or  he 
who  bad  the  previous  possession,  enters  thereon  afresh, 
and  ousts  him,  or  till  some  other  (either  by  accident  or 
.agreement  beforehand)  comes  upon  the  land,  and  turns 
him  out  or  ejects  him.     For  this  injury  the  lessee  is  en- 
titled to  his  action  of  ejectment  against  the  tenant,  or  the 
casual  ejector,  whichever  it  was  that  ousted  him,  to  re- 
-cover back  his  term  and  damages. 


-  (a)  The  legal  title  must  prevail.  Goodtitle  v.  Jones  y 
7  Term  Rep.  47.  If  there  be  a  plea  of  ancient  demesne. 
it  must  be  pleaded  within  the  four  days,  and  see  Burr. 
1046.  what  affidavit  will  be  requisite  to  support  it.  Do* 
T.  Rot,  dem.  Rets. 


Explanation. 


The  form  of 
the  fetter  trf 
attorney,  if 
requisite. 


*  w  Kose* 
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Supposing  A.  to  be  the  person  claiming  title  to  the  pre- 
mises, he  may,  if  be  pleases,  sign  the  following  letter  of 
attorney  to  empower  D.  to  execute  a  lease  in  his  am* 
of  the  premises  in  question  to  E.  F.  which  is  done  upon 
the  premises,  D.  and  E.  F.  being  only  thereon:  then  fl- 
atter having  executed  his  lease  to  E.  F.  leaves  hijn  inpi- 
session  of  the  premise*,  who  is  turned  out  by  G.  H.  to 
whom,  whilst  on  the  premises,  E.  delivers  a  declarers 
in  ejectment. 

Know  all  men  by  these  presents,  that  I,  A.  B.  of,  ta 
gentleman,  have  made,  ordained,  constituted,  aaiip* 
pointed,  and  by  these  presents  do  make,  ordain,  covft- 
tute,  and  appoint  C.  D.  of,  Ac.  hosier,  to  be  my  tree  tad 
lawful  attorney,  for  me,  and  m  my  name  to  enter  into  ui 
take  possession  of  a  certain  messuage  late  inflie  tewenl 
occupation  of  G.  F.andJ.  H.  situate  and  beingiathepirii 
of,  ifc  in  the  county  of  Oxford,  but  now  untenanted,*^ 
after  the  said  C.  D.  hath  taken  possession  thereof;  ferae, 
and  in  my  name,  and  as  my  act  and  deed,  to  sip,  «4 
and  execute  a  lease  of  the  said  premises  with  the  apy* 
tenances,  unto  E.  F.  of  the  parish  of,  Ac.  maltster,  to  bott 
the  same  unto  the  said  E.  F.  his  executors,  admm&* 
tors,  and  assigns,  from  the  day  of 

last  past,  before  the  date  hereof,  for  the  term  of  five  yaft 
at  the  yearly  rent  of  a  pepper-corn  (if  lawfully  demand^)* 
subject  to  a  proviso  to  make  void  the  same  on  payo** 
by  me  of  the  sum  of  sixpence  to  the  said  E.  F.  htttte* 
tors  or  administrators.     In  witness,  tfc. 

This  indenture  made,  4tc.  between  A.  B.  of,  Ac.  p& 
man,  of  the  one  part,  and  E<  F.  of,  Ac  of  the  other p** 
witnessetb,  That  the  said  A .  B.  for  and  in  confla- 
tion of  the  sum  of  5s.  of  lawfall  money  of  Great  BriM 
to  him  in  band  paid  by  the  said  E.  F.  at  or  before  theiajj 
ing  and  delivery  of  these  presents,  the  receipt  ***** 
the  said  Ac  B.  doth  hereby  acknowledge,  hath  dee** 
granted,  and  to  farm  let,  and  by  these  presents  cMbfc 
mise,  grant,  and  to  form  let,  unto  the  said  E.  F.  nisei** 
tors  and  administrators,  all  that  messuage,  ^cntafite  m 
being  in  the  parish  of  in  the  wwnrty  of  Oriw* 

late  in  the  possession  of  G.  F.  but  now  untenanted^ 
have  and  to  tiold  the  said  messuage  and  premises  b«*y 
demised,  with  the  appurtenances,  from  the  day* 

last  past,  before  the  date  hereof,  for  and  dariaft 
and  unto  the  full  end  and  term  of  five  years  fa* 
thence  next  ensuing,  and  fully  to  be  complete  and  eaM 
yielding  and   paying  therefore  yearly  and  every  J** 


&  >      • 


(luring  the  said  tens,  unto  the  said  A.  B.  or  bis  assign*, 
lb*  reat  of  one  pepper-corn,  if  lawfully  demanded,  at  the 
fe$£t  of  Provided  always,  and 

jmoo  this  condition,  that  if  the  said  A.  B.  shall  at  any 
tame  or  times  hereafter  tender  or  cause  to  be  tendered  to 
the  said  E.  F.  his  executors  or  administrators  the  sum  of 
6d.  that  then  and  in  such  case,  and  from  thenceforth, 
this  present  indenture  shall  be  void,  and  of  none  effect 
(any  thing  herein  contained  to  the  contrary  in  any  wise 
notwithstanding).  In  witness  whereof  the  parties  hereto 
have  interchangeably  set  their  hand*  and  seals  the  day 
and  year  first  above  written,  (a) 

Settled  and  delivered  as  the  act  and  deed  of  the  above 
named  A.  B.  by  C.  D.  of  in  the  county 

of  hosier,  by  virtue  of  a  letter  of  attor- 

ney to  him  for  that  purpose  made  by  the  said  A. 
B.  bearing  date  the  day  of 

instant,  being  first  duly  stampt  in  the  presence  of, 
Ac. 

If  no  Letter  of  Attorney  be  made. 

If  there  be  no  letter  of  attorney  made,  then  the  owner  If  no  letter  of 
of  the  land  must  go  upon  it,  before  the  essoign  day  of  the  attorney,  how 
term,  and  there  seal  and  deliver  a  lease  to  a  friend  of  {f^*1  lh* 
hi*  as  tenant,  and  at  the  same  time  deliver  him  possession 
#f  the  premises.  This  being  done,  get  another  person  (a 
flrtend)  to  go  upon  the  premises,  and  turn  out  the  tenant 
bjr  thrusting  him  off  the  premises,  and  afterwards  let  such 
ejector  remain  on  the  premises,  and  whilst  he  continues 
,  serve  him  with  a  declaration  in  ejectment,  in  which 
ke  the  tenant  or  lessee  the  plaintiff,  the  landlord  the 
r,  and  the  actual  ejector  the  defendant,  and  declare 
on  the  demise  in  the  lease,  and  write  a  notice  at  the  foot 
of  the  declaration,  to  appear  and  plead  as  hereafter.  v 

The  declaration  is  the  same  as  others,  only  instead  of  Declaration. 
John  Doe  and  Richard  Roe9  the  plaintiff  and  defendant 
are,  in  this  case,  the  real  persons;  as  for  instance,  E.  F. 
the  lessee  of  the  premises,  will  be  plaintiff,  and  6.  H.  the 
defendant;  A.  B.  will  be  the  lessor  of  the  plaintiff;  and 
instead  of  the  common  notice  at  the  end,  put  this : 

Take  notice*  that  unleM  you  appear  to  this  declaration,  Nonce  to  ap* 
in  fei*  Majesty's  court  of  King's  Bench,  at  Westminster,  pe*r- 


4j£)  A  pencil  executing  a  deed  for  his  principal  under 
st  power  ot  attorney,  should  sign  it  in  the  tame  of  the 
principal.  6  Term  Rep.  176.  A 
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next  Michaelmas  term,  at  the  suit  of  the  above  naned 
plaintiff,  E.  F.  and  plead  thereto,  judgment  will  be  that 
on  entered  against  you  by  default.   Tours,  Ac.  6.  H. 

After  service  make  the  following  affidavit  of  executing 
the  letter  of  attorney,  of  sealing  the  lease,  and  the  ouster 
by  the  defendant: 

£.  F.  on  the  demise  of  A.  B.  piaintii 
In  the  King's  Bepch.  and 

G.  H.  defendant. 

J.  K.  of,  &c.  gentleman,  maketh  oath,  and  saith,  Thai 
he  was  present  and  did  see  C.  D.  in  the  letter  of  attorncj 
hereto  annexed,  duly  sign,  seal,  and  deliver  the  said  letter 
of  attorney  :  and  this  deponent  further  saith,  that  on  the 
day  of  last  past,  he  this  deponent,  <W 

see  the  said  C.  D.  in  the  letter  of  attorney  hereto  annexed, 
named,  for  and  in  the  name  of  A.  B.  the  lessor  of  the 
plan  tiff,  enter  upon  and  take  possession  of  the  mesas? 
(a)  in  the  lease  hereto  also  annexed,  mentioned,  by  enter- 
ing on  the  threshold  of  the  outer  door  thereof,  andp* 
ting  his  finger  into  the  key-hole  of  the  door  of  the  & 
messuage,  the  same  being  locked  up  and  uninhabited,* 
that  no  other  entry  thereon  could  be  made,  nor  any  p* 
session  thereof  taken,  without  force.  And  this  depots 
further  saith,  That  he  did,  on  the  same  day,  see  tk 
above-named  C.  D.  after  such  entry  made,  and  whiWk 
stood  on  the  threshold  of  the  said  door,  duly  sign  id 
seal  the  lease  hereunto  annexed,  in  the  name  of  the  wi 
A.  B.  and  as  his  act  and  deed  deliver  the  same  unto* 
said  E.  F.  the  plaintiff  above-named ;  and  that  alter* 
paid  lease  was  so  executed,  this  deponent  did  see  the  aw 
E.  F.  take  possession  thereof  by  virtue  of  the  sakUa* 
by  entering  upon  the  threshold  of  the  said  outer  door  of 
the  said  messuage,  and  putting  his  finger  into  the  key- 
hole of  the  said  door,  (the  same  being  then  locked  ■* 
uninhabited,)  so  that  no  other  entry  could  be  made  the* 
on  (save  as  aforesaid),  and  that  immediately  afterwiwj 
the  said  G.  H.  the  defendant,  came  and  removed  the  slid 
E.  F.  from  the  said  door,  and  pdt  his  foot  on  the  (hi* 
hold  thereof;  whereupon  this  deponent  did,  on  tbe  dij 
and  year  aforesaid,  deliver  to  the  said  defendant  G.  H 
who  still  continued  upon  the  threshold  of  the  said  me*"*?' 

(a)  If  there  be  more  bouses  than  one,  then  yon  ■* 
go  to  each  house,  and  seal  and  deliver  the  lease. 


J 


EJRCTMENT.  65t 

a  true  copy  of  the  declaration*  of  ejectment,  and  notice 
.thereunder  written  hereto  annexed. 

After  this  is  sworn   endorse  it,   "  to  move  for  judg-  Moving  for 
"  ment  against  the  casual  ejector  ;"  and  unless  the  defen-  judgment, 
dant  appears  and  enters  into  the  common  rule,  sign  judg* 
ment,  as  on  a   common   ejectment,  counsel  10s.  6d.  to 
move,  rule  for  judgment  7s. 

Incases  of  a  vacant  possession,  no  person  claiming  No  person  can 
title  will  be  let  in  to  defend,  but  he  that  can  first  seal  a  be  made  a  de- 
lease,  must  obtain  possession,  Bull.  96.  Barn*  177 ;  and  ^endant 
no  defence  can  be  made  by  the  defendant  who  is  the  real 
ejector,    and  the   other  persons  claiming  a  title   were 
refused  a  rule  to  be  admitted  to  defend.    Ibid.  Ex  parte 
Beauckamp  and  another. 

Of  Notice  to  quit  previous  to  Ejectment, 

Where  the  tenant  holds  the  premises  of  the  lessor  of  When  notice 
the  plaintiff,  it  is  sometimes  necessary  to  give  him  notice  t0  quit  *equi- 
to  quit   possession,  in  order  to   maintain  an  ejectment.  "*?'  and  when 
Here  we  may  observe,  that  demises,  where  no    certain 
term  is  mentioned,  are  held  to  be  tenancies  from  year  to 
year,  which  neither  party  can  determine,  without  reason- 
able notice  to  the  other.  This  notice  is,  in  most  coun- 
ties, six  months  preceding  that  part  of  the  year  when  the 
tenancy  commenced:  and  therefore  it  hath  been  holden, 
that  half  a  year's  notice  to  quit  possession,  must  be  given 
to  snch  tenant,  before  the  end  of  which  tiine  the  landlord 
cannot  maintain   an  ejectment,  (unless  the  tenant  has 
attorned  to  some  other  person,  or  done  some  act  disclaim- 
ing to  hold  as  tenant,  in  which   case  no  notice  is  neces- 
sary.)   And  the  same  law  will  apply  to  the  executor  of  When  no 
such  a  tenant,  3  WiU.  26.  But  after  the  expiration  of  a  notice  is  re- 
lease for  a  certain  term,  the  tenant  continuing  in  posses-  (lumte- 
si  on  is  deemed  a  trespasser:  and  therefore  an  ejectment, 
which  is  an  action  of  trespass,  may  be  brought  without 
any  notice  to  quit. 

On  a  motion  for  a  new  trial  in  ejectment,  the  case  What  is  a 
turned  on  the  sufficiency  of  the  notice  to  quit,  which -good  notice. 
was  as  follows  :  "  I  desire  you  to  quit  the  possession,  at 
Lady  day  next,  &c.  or  I  snail  insist  upon  double  rent  for 
the  same."  Verdict  for  plaintiff.  Lord  Manqfield.  If 
the  words  had  been  "  or  else  that  you  agree  to  pay  double 
44  rent,"  the  ejectment  could  not  have  been  supported ;  but 
here  the  landlord  does  not  offer  a  new  bargain,  the  addi- 
tional words  only  prove  the  landlord's  anxiety  to  get  into 

Uu 
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possession.  The  notice  clearly  means  to  refer  to  the  sta- 
tute, although  the  penalty  given  by  the  statute  is  not 
double  rent,  but  double  the  yearly  value,  which  is  more 
favourable  to  landlords ;  for  double  rent  would  be  no 
penalty  on  the  expiration  of  some  leases.  It  is  an  empha- 
tical  way  of  enforcing  the  notice,  and  shewing  the  tenant 
that  he  is  in  earnest,  by  informing  him  of  the  legal  con- 
sequence, if  he  held  over.  Doe  v.  Jackson  and  others 
Dougl.  Rep.  1 67. 

to^jaTyear*  A  demise  for  one  7ear> and  no  longer,  a  notice  to  quit 
and  Ho  longer.  's  not  necessary  at  the  end  of  the  year  to  put  an  end  to 
the  tenancy.  But  a  demand  of  possession  is  necessary  in 
order  to  entitle  the  plaintiff  to  double  the  rent — or  value. 
The  demand  need  not  be  made  for  that  purpose  on  or 
before  the  expiration  of  the  term,  but  may  be  made  after- 
wards. Cobb  v.  Stokes,  8  East,  361. 

Where  an  ^  (a)  If  a  tenant  holds  under  an  agreement  for  a  lease,  at 
wti^ULfe  of  a  year*y  reD*>  whereby  it  is  stipulated,  that  the  agreement 
A.  and  a  s^a^  continue  for  the  life  of  the  lessor,  and  that  a  clause 
power  for  his  shall  be  inserted  in  the  lease,  given  the  lessor's  sou 
son  to  have  it,  power  to  take  the  house  for  himself,  when  he  comes  of 
he  must  elect  gg^  the  son  must  make  his  election  in  a  reasonable  time, 

•Me  thST"     ftfter  he  comeg  of  *8e*  2  Tcrm  &&'  436<  Doe  v*  Smitkt 

The  delay  of  a  year  is  unreasonable,  and  the  tenant  can- 
not be  ejected  upon  half  a  year's  notice  to  quit,  served 
after  such  a  delay,  ibid.  If  he  had  elected  in  a  week  or 
a  fortnight,  it  would  have  been  reasonable. 

enteral  the  The  landlord  has  a  right  to  enter  on  the  expiration  of 

end  of  the  the  term,  though  if  he  do  it  with  a  strong  hand  to  dis- 
tenn.  possess  the  tenant  by  force,  he  may  be  indicted.  7  Term 

Rep.  481. 

If  remainder-  If  the  remainder  man  accept  rent,  as  rent,  after  the 
man  accepts  death  of  the  tenant  for  life,  it  is  an  admission  that  the 
rent  defendant  is  his  tenant,  and  the  tenant  is  entitled  to  notice 

to  quit.     Doe  v.  Waits,  6  Term  Rep.  83. 

Ac?P*a,1be^  If  a  notice  be  given  to  quit  on  a  certain  day,  and  after- 
fore  expiration  war<*B  an  acceptance  of  rent  accrued  due  before  the  expi- 
of  notice  to  ration  of  such  notice,  the  notice  remains  good.  1  Term 
quit  Rep.  161,  in  n.  But  if  the  landlord  receive  rent  due  tf# 


(fi)  If  there  be  a  lease  for  a  year,  and  by  consent  of  bod 
parties  the  tenant  continues  in  possession  afterwards,  ft* 
law  implies  a  tacit  release  of  the  contract*  RigM  f» 
Darby,  I  Term  Rep,  162. 
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the  expiration  of  0ueb  notice,  it  is  a  waiver,  t  Term  Rep. 
219. 

If  a  landlord  give  notice  to  his  tenant  to  quit  at  the  ex-  wten  double 
piration  of  the  lease,  and  the  tenant  hold  over,  he  is  enti-  rent" 
tied  to  double  rent.  Messenger  v.  Armstrong,  1  Term 
Hep.  53,  and  a  second  notice  delivered  to  the  tenant  after 
the  expiration  of  such  notice,  to  quit,  on  a  subsequent 
day,  or  to  pay  double  rent,  is  no  waiver  of  such  first  no- 
tice, or  of  the  double  rent,  which  has  accrued  under  it. 
Ibid. 

A   tenant   from  year  to .  year,   before  a  mortgage  or  Tenant  be- 
grant  of  the  reversion,  is  entitled  to  six  months  notice  to  *orea  mort- 
quit,  before  the  end  of  the  year  from  the  mortgagee  or  ^ag€# 
grantee.    1  Term  Rep.  380.    Birch  v.  Wright 

By  the  custom  of  London,  if  the  premises  are  above  Custom  of 
the  yearly  rent  of  40s.  half  a  year's  notice  must  be  given  London. 
to  quit ;  if  under  40s.  a  quarter's  notice.  2  Sid.  20. 

Defendant  held  from  Michaelmas,  and  he  was  served  Insufficiency 
with  notice  to  quit  at  Midsummer ;  but  when  he  recei v-  S^no^?  "JJT 
ed  this  notice,  he  made  no  objection  that  it  required  tri^      * 
him  to  quit  at  that  period  of  the  year,  but  merely  said, 
I   pay  rent  enough  already,   and  it  is  hard  to  use  me 
thus."  Verdict  for  plaintiff.  Motion  to  set  it  aside :  Court 
were  of  opinion,  that  the  defendant  had  not  waived  the 
objection,  and  made  rule  absolute  to  enter   a  nonsuit,  as 
the  verdict  was  taken  with  liberty  to  move  to  set  it  aside 
and  enter  a  nonsuit,  Oakapple  dem.  Green  v.    Copousy 
4  Term  Rep.  361. 

If  a  man  makes  a  will,  and  appoints  three  executors*  Notice  by  two 
notice  to  quit  a  leasehold  property  by  two   out    of  the  ^fi?itor8  out 
three  is  bad,  although  the  notice  stated  as  given  on  behalf  ^JJ^i!? 
of  themselves  and  the  third  executor,  and  his  joining  in  the  j^  was  ^ 
ejectment,  is  not  evidence,  of  his  original  assent,  to  bind  vised,  bad. 
the  tenant  by  the  notice.    This  was  on  a  lease  for  21 
years,  determinable  at  the  end  of  the  first  seven  or  four- 
tee  5  years,  at  the  option  of  landlord  or  tenant  by  giving 
six  months  previous  notice.     Right  demise  Fisher  v.  Cu* 

ifteU,  5  Eaet,49\.  See  Cro.  Eliz.  80S.  N»  distinction 

between 
There  is  no  distinction  between  houses  and  lands  as  to  houses  and 
the  time  of  giving  notice  to  quit.  1  Term  Rep.  162.  tends. 

A  notice  delivered  at  Michaelmas  1796,  to  quit  at  Lady-  mistake  in  the 
day  which  will  be  in  the  year  1795,  is  good  notice  to  quit  year, 
at  Lady-day  1796.  7  Term  Mep.  6».  Doe  v.  Knightly.      When  there 

Lessor  seiaed  in  fee  pf  the  premtees  in  question*   On  ^Jg  n0tj~    * 

U  u  8  to  quit 
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I  lth  May,  1 78 1 ,  defendant  took  the  house  from  that  tim* 
under  a  parol  demise  at  101.  per  annum,  the  rent  to  com* 
mence  at  Midsummer  following.  The  defendant  Darby 
let  part  to  the  defendant  Bristow;  26th   March,  1785, 
the  defendant  Darby  was  served  with  notice  to  quit  on 
the  2£th  of  September  following.  Ejectment  brought, 
and  verdict  for  the  plaintiff,  subject  to  the  opinion  of  the 
court. — Question,  Whether  the  rule,  which  requires  that 
half  a  year's  notice  should  be  given  to  a  tenant  at  will  be- 
fore ejectment  can  be  brought,  requires  also,  that  such 
Lease  deter-    notice  should  empire  at  the  end  of  the  year?  Lord  ^fan*- 
minable,  &c    fold —  When  a  lease  is  determinable  on  a  certain  event,  or 
no  notice.         ^  ft  par^cuiar  period,  no  notice   to  quit  is  necessary: 
because  both  parties  are  equally  apprised  of  the  determi- 
nation of  the  term.  If  there  be  a  lease  for  a  year,  and  by 
consent  of  both  parties  the  tenant  continue  in  possession 
afterwards,  the  law  implies  a  tacit  renovation  of  the  con- 
tract. They  are  supposed  to  have  renewed  the  old  agree- 
ment, which  was  to  hold  for  a  year  ;  but  then  it  is  neces- 
sary, for  the  sake  of  convenience,  that  if  either    party 
should  be  inclined  to  change  his  mind  he  should  give  the 
other  half  a  year's  notice  before  the  expiration  of  the  next 
or  any  following  year.   As  to  the  case  of  lodgings,  that 
depends  on  a  particular  contract,  and  is  an  exception  to 
the  general  rule.  The  agreement  may  be  for  a  month  or 
less  time,  and  there  much  shorter  notice  would  be  suffi- 
cient,  where  the  tenant  has  held  over  the  time  agreed  \ipon 
than  in  the  other  case.    Mr.  J.    Butter — There  should 
have  been  half  a  year's  notice  to  quit  before  the  end  of  the 
term.  Right  v.  Darby,  1  Term  Rep,  160.    Judgment  for 
On  expiration  defendant.    Vide  2  Salk.  413.  13  H.    8.   15.   b.      Upon 
.of  lease  if        the  expiration  of  a  lease,  if  the  landlord  receive  subse- 
uandlord  re-     quent  rent,  the  tenant  is  warranted  in  holding  over,  and 

rceiresubse-      becomes  tenant  from  year  to  year,    and  is  entitled  to 
^ment  rent.  ..       .         ..  y  * 

notice  to  quit. 

Where  a  se-  A  landlord  gave  notice  to  quit  different  parts  of  a  farm 
cond  notice  to  at  different  times,  which  the  tenant  neglected  to  do  in 
^ut,*asiio     par^  iq  consequence  of  which  the  landlord  commenced 

ik^nodoe.  an  eJec*ment  *  and  before  the  last  period  mentioned  in 
n  *  the  notice  was  expired,  the  landlord  fearing  that  the  wit- 
ness by  whom  he  was  to  prove  the  notice  would  die,  gave 
another  notice  to  quit  at  the  respective  times  in  the  fol- 
lowing year,  but  continued  to  proceed  with  his  eject- 
ment. The  court  held  the  second  notice  was  no  waiver 
.of  the  first.  Doe  v.  Williams,  2  East,  237. 

ixonfca^L        Tbe  defendant  held  a  farm  as  to  arable  lands  from  Cain 
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dlemas,  as  (o  the  buildings  and  pastures  from  May-dajr,  mas,re§idue 
the  rent  payable  at  Michaelmas  and  Lady-day,  and  notice  *rom  Ma>T" 
to  quit  wasrgiven  six  months  before  May-day,  but  not  six     y" 
months  before    Candlemas.    Lord    Kenyon    nonsuited 
plaintiff.  East,  384.  cited ;  he  said,  the  notice  must  be 
given  half  a  year  before  Candlemas. 

Where  an  infant  becomes  entitled  to  the  reversion  of  an  Infant  to  give 
estate  leased  from  year  to  year,  he  cannot  eject  the  tenant  notice, 
without  giving  the  same  notice  as  the  original  lessor  must 
have  given.    I  Term  Rep.  159,   Maddox  v.  White  and 
others. 

On  trial  of  ejectment  before  Heath,  J.  it  was  admitted,  Notice  de- 
that  defendant  was  tenant  from  year  to  year  to  lessor,  leered  to  *er- 
and  the  questipn  was,  whether  he  had  been  served  with  ^dlJnVof 
due  notice  to  quit?    It  appeared  that  the  notice  had  tenant,  and 
been  served  on  his  maid-servant  at  his  house  not  situated  explained  at 
on  the  demised  premises,  and  the  contents  explained  to  hc^r  the  time,  is 
at  that  time ;  but  there  was  no  evidence  that  it  ever  came  fu^L^-?10^ 
to  defendant's  hands,  except  as  above.    A  nonsuit  was  ca^eto  the 
entered,  with  leave  to  move  to  set  it  asside.  Lord  Ken-  master. 
yon — This  is  different  from  the  cases  of  personal  process. 
If  an  ejectment  be  served  on  the  wife  in  the  house,  it  is 
sufficient.  But  in  every  case  of  the  service  of  a  notice, 
leaving  it  at  the  dwelling-house  of  the  party  has  always 
been  deemed  sufficient.  So  wherever  the  legislature  has 
enacted,  that  before  a  party  shall  be  affected  by  any  acts, 
notice  shall  be  given  to  him,   leaving  that  notice  at  his 
bouse  is  sufficient.   So  also   in  the  case  of  an  attorney's 
bill  or  notice  of  a  declaration  being   filed;   and  indeed 
in  some   instances  of  process   leaving  it  at  the  house 
is  sufficient,  as  a  subpoena  or  quo  minus.  In  general  the 
difference  is  between  process   to  bring  the  party   into 
contempt,    and  a  notice    of  this   kind ;   the    former  of 
which  only  need  be  personally  served  on  him.  Butter,  J. 
Ex  concessis,  personal  service  is  not  necessary  in  alt 
cases  ;  it  was  proved  that  this  notice  was  delivered  to  the 
tenant's  servant  at  the  dwelling-house  of  the  tenant,  and 
its  contents  were  explained  at  the  time :  and  that  the  ser- 
vant, who  was  in  the  power  of  the  defendant,  was  not 
called  to  prove  that  she  did  not  communicate  the  notice 
'  to  her  master:  this  was  ample  evidence,  on  which   the 
jury  would  have  presumed  that  the  notice  reached  the 
tenant  Rule  abs.  Jones  dem.  Griffiths  v,  March,  4  Term 
Rep.  464. 

If  a  landlord  lease  for  seven  years,  by  parol,  and  agree  S^Jf1* 
that  the  tenant  shall  enter  at  Lady-day,  and  qui  tat  Candle-  notour imen& 
mas,  though  the  lease  be  void  by  the  statute  as  to  the  to  the  tenancy 
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bat  by  notice  duration  of  tbe  term,  the  tenant  holds  under  the  lea* 
to  quit  in  other  respects,  and  therefore  the  landlord  can  only 

put  an  end  to  the  tenancy  at  Candlemas.    Doe  v.  BeUs 

6  T&m  Rep.  471. 

Notice  served  ^  noyce  fa  quit  served  on  one  of  two  tenants  wb© 
tenants  under  held  under  a  joint  demise,  is  evidence  that  the  notice 
a  joint  demise,  reached  the  other  who  lived  elsewhere.  Doe  v.  Watkins, 

7  East,  652. 

about  to  sell  A  landlord,  about  to  sell,  gave  notice  to  quit  on  12th  Oct 
gave  notice  to  1806,  but  promised  not  to  turn  him  out  unless  sold; 
quit,  but  pro-  and  not  being  so  Id  till  Feb.  1807,  tenant  refused  to  de- 
mised if  he  liver  up  possession:  on  ejectment  brought,  it  was  held 
tenant'should  ^at  the  promise  which  was  performed  was  no  waiver  of 
remain  till  he  the  notice.  Whiteacre  dem.  Bouli  v.  Symons,  10  East,  IS. 

•**•  A  lease  of  lands  by  deed  since  the  new  style,  to  hold 

Lease  since  from  the  feast  of  St.  Michael,  must  be  taken  to  mean 
S^^^ttk^0!  ^rom  ^ew  -Mich*  and  cannot  be  shewn  by  extrinsic  en- 
style  ban     *  dence  to  refer  to  ft  holding  from  Old  Mich. ;  and  a  notice 

to -qui  tat  Old  Mich.,  though  given  half  a  year  before 
New  Mich,  is  bad.  the  d.  Spicerv.  Lea,  11  East,  312. 

Ifhouse  and  Where  a  house  and  land  are  let  together  to  be  entered 
*e^r  to°be  uPon  a*  different  times ;  and  it  do  not  appear  from  tbe 
entered  upon  terms  °f  the  demise,  from  what  time,  the  whole  is  to 
at  different  be  taken  as  let  together;  it  is  a  question  of  fact  for  the 
t"nes-  Jul7>  which  is  the  principal,  and  which  the  accessorial 

subject  of  demise,  in  order  for  the  judge  to  decide  whe- 
ther the  notice  to  quit  the  whole  were  given  in  doe  tine. 
Doe  d.  Htapy  v.  Howard,  1 1  East,  408. 

Receiver  in  A  receiver  appointed  by  the  court  of  Chancery,  witba 

Oiajrcerj  may  general  authority  to  let  the  lands  to  tenants  from  yetr 
gwe  notice  to  to  year,  has  also  authority  to  determine  such  tenancies, 

by  a  regular  notice  to  quit.     Doe  d.  Marsack  v.  Read, 

12  East,  67. 

at&ad?^  A  notice  to  Vii  at  Mich-  s*™*  personally  on  fbe 
mag,  served  *enan^  who  made  no  objection  at  the  time,  is  prima  facie 
personally,  is  evidence,  from  whence  the  jury  may  find  the  tenancy 
prima  fade  commenced  at  that  period.  Doe  d.  Clarges,  v.  Foster, 
evidence  for  13  East,  405.  It  appeared  that  no  question  was  asked 
thTtenan^y.     of  the  witness  whether  he  read  the  notice  or  not  at  the 

time.  If  he  did  not  look  at  the  notice,  that  would  have 
rebutted  the  idea  of  his  acquiescence  as  to  the  time  stated 
for  his  quitting. 

itt^eafto  *  Where  .a  tenant  from  year  to  ?***  under  Jet  P*1*  of 
year,  underlet  ^e   Premises>   And  then   gave  up  to  his  landlord   the 

apart, and      Part  remaining  in  his  own  possession;  without  either 
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receiving  a  regular  notice  to  quit  the  whole,  or  giving  then  gave  his 
notice  to  quit  to  bis  tub-lessee,  or  even  surrendering  P^t^P10.*^6 
that   part  in  the  name  of  the   whole  (supposing    that  ^ V^tSto 
any  thing  short  of  a  regular  notice  to.  qnit  from  the  quit,  or  a  no- 
landlord  to  his  immediate  tenant,  would  after  such  sub-  tice  to  his  sub- 
letting,   have  determined  the   tenancy  in  the  whole;)  k8****  orsuiu 
yet    the    landlord    cannot    entitle    himself   to    recover  JSffa'X that 
against  the  sub-lessee  (there  being  no  privity  of  contract  name'of  the 
between  them)  upon  giving  half  a  year's  notice  to  quit  whole,  is  not 
in  his  own  name,  and  not  in  the  name  of  the  first  lessee :  entitled  tore* 
for  as  to  the  part  so  under-let  the-  original  tenancy  still  ^fj^/.^ 
continued  undetermined.  Pleasant dem.  Hayton v.  Ben-  half ifroi?1 
son,  14  East,  234.  notice  in  hi 

Where  a  farm  was  leased  for  twenty-one  years  at  own  name- 
a   rent  of  1801.  consisting,   as  described  in    the    lease,  £ann  leased 
of  tbe  Town  Barton,  and  its  several  parcels,  described  ^J^fT0116 
by  name    at  the  rent   of,   Ac.    with  a  power  reserv-  comiantto* 
ed  to  either  party  to  determine  the  lease  at  the  end  determine  at 
of  fourteen  years  on  giving  two  years  previous  notice;  fourteen  years, 
held,  that  a  notice  by  the  landlord  to  his  tenant  to  quit,  *j»t.  notice  * 
«'  Town  Barton,  $c.  agreeable  to  the  terms  of  the  cove-  £^^2^ 
**  nant  between  us  on  the  expiration  of  the  fourteen  years  lease. 
**  of  your  term"  given  in  due  time  is  sufficient.     Doe  d. 
Modd  v.  Archer,  14  East,  245. 

A  notice  to  quit  a  part  only  of  premises  leased  together  To  quit  pan 
is  bad.  ib.  bad 

A  proviso  in  a  lease  for  twenty-one  years,  that  if  either  Proviso  to  da* 
of  the  parties  shall  be  desirous  to  determine  it  in  seven  te"n™e  at  the 
or  fourteen  years,  it  shall  be  lawful  for  either  of  them,  or  fourteen*1 
bis  executors  or  administrators,  so  to  do  upon  twelve  yeanontwelre 
months  notice  to  either  of  them,  his  heirs,  &c.  extends,  months  notice, 
by  reasonable  intendment,  to  the  devisee  of  the  lessor,  a.  d*™*  may 
who  wjw  entitled  to  the  rent  and  reversion.  Roe  dem.  £Ie  *"  no* 
Bamford  v.  Hay  ley,  12  East,  464. 

One  who  is  put  in  possession  upon  an  agreement  for  intoposseSon 
the  purchase  of  land,  cannot  be  ousted  by  ejectment  be-  of  land  under 
fore  bis  lawful  possession  is  determined  by  demand  of  an  agreement 
possession,    or   otherwise,  and  even   considering  such  °JJ  themnv 
lawful  possession  as  a  tenancy  at  will,  the  defendant's  no^otwtedT* 
confession  (by  entering  into    the  common  rule,)  of  a  before  his  law- 
lease  by  the  lessor  to  tbe  nominal  plaintiff,  is  not  a  con-  fid  possession 
structive  determination  of  the  will,  whereon  to   main*  is  determined 
tain  the  ejectment  Right  dem.  Lewis  v.  Beard,  13  East, 
210. 
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For  what  an  Ejectment  lies* 

For  what  it  Ejectment  lies  for  a  manor,  messuage,  so  many  acre* 

Bes*  of  land,  meadow,  pasture,  wood,  &c.     1 1  Co.  55.    So 

de  una  domo,  2  Cro.  654.  de  cotagio,  Cro.  Eliz.  818. 
de  coquind,  Noy,  109.  destabttio,  1  Lev.  58.  deromta, 
3  Leo.  210.  of  the  part  of  a  house,  if  it  appear  what  part, 
Sir.  696.  of  part,  as  locum  vocatum,  a  passage  room,  and 
ascertained  in  what  part,  Ld.  Baym.  1470,  of  a  close  of 
pasture  called  five  aores,  containing  five  acres,  Ibid,  of 
tithes,  and  portions  decimarum,  Hard.  57.  of  pasture  for 
one  hundred  sheep.     Dal.  95.     For  common  of  pasture 
generally,  if  joined  with  lands,  will  be  good  after  verdict 
Str.  54.    Of  a  coal-mine-    2  Cro.  150.      It  lies  by  the 
owner  of  the  soil  for  land,  part  of  the  highway.      1  Burr. 
133.    Land  is  a  sufficient  description,  though  part  of  a 
house  is  built  by  encroachment  upon  it,   for  plaintiff 
claims  the  laud  not  the  nuisance.     J  bid.     Of  a  kitchea, 
Noy,  109.  a  bed-chamber  or  lodging  room,  by  the  name 
of  one  room  in  such  a  house,  in  the  middle  story  of  the 
said  house,  3  Lev.  210.  of  an  apple-loft  or  store-boose. 
Cro.  Eliz.  854.  Cro.  Car.  614.  1  Lev.  58.     By  the  own* 
of  the  soil,  for  land  whioh  is  part  of  the  king's  highway, 
or  of  an  acre  of  land,  described  only  by  the  name  of  land, 
though  there  was  a  wall  and  porch,  and  part  of  a  house 
For  what  it      built  upon  it.     Goodtitle  v.  JUcery  1  Burr.  133.    ButR 
.does  not  lie.     <joes  not  \ie  without  shewing  the  quantity  and  quality  of 

the  land,  and  how  many  acres  of  land,  meadow,  and  pas- 
ture, &c.  1 1  Co.  55.  1  Salt.  254.  4  Mod.  97.  It  does 
not  lie  de  rivute,  or  aqum  cur 8a;  for  it  must  be  so  vaanj 
acres  of  land,  aqua  coopert  Yelv.  143.  nor  de  pannagio. 
1  Lev.  213.  It  does  not  lie  for  a  messuage  or  tenement, 
1  Ld.  Bay.  191.  3  Mod.  238.  3  Wils.  23.  nor  for  a  me* 
suage  and  two  tenements,  Doe  v.  Plowman^  1  East,  441. 
even  after  verdict,  the  case  of  Does.  Denton,  1  Tenuity- 
11.  passed  by  surprise.  An  ejectment  de  uno  tememtd* 
will  not  lie.    Str.  834. 

If  brmigkt  by  If  an  ejectment  be  brought  itoformd  pauperis,  if  there 
one  in  forma  be  vexatious  delay,  he  may  on  motion  be  dispaupered, 
pauperis.  6  £a^  606      ^  y   XHn* 

Tenant  by  A  tenant  by  elegit9  cannot  maintain  this  action  again* 

elegit.  the  tenant  in  possession,  who  has  a  lease  prior  to  hisjudg- 

ment.    Doer,  ft  barton,  2  Term  Rep.  2. 


bjectment;  C6* 


How  to  proceed  if  Tenant  be  in  Possession. 

Where  there  is  a  tenant  in  possession,  no  actual  lease  Where  there  Is 
is  made,  entry  or  ouster  by  the  defendant,    but  all  are  a  tenant  in 
merely  ideal,    for  the  sole  purpose  of  trying  the  title ;  j^^8^  fc° 
therefore,  in  order  to  proceed  against  him,  prepare  a  de-  made',andhow 
claration,  engross  it  on  a  4d.  stampt  paper,  the  copy  of  to  proceed, 
which,  "  upon  stamp,"  you  serve  the  tenant  with ;  if 
there  be  more  than  one  tenant,  each  must  be  served  with 
a  copy,  but  if  the  man  is  not  at  home,  his  wife  will  do 
(provided  she  was  served  on  the  premises,  or  at  the  dwel- 
ling-house, or  residence  of  the  husband,  (a)  and  so  sworn  (a)  6  Term 
to) ;  this  is .  necessary  both  in  town  and  country  causes.  RcP*  r65* 
At  the  tinus  of  service,  in  all  cases,  it  is  requisite  to  read 
over  or  explain  the  notice  at  the  foot  of  the  declaration  to 
the  person  served,  affidavit  of  which  is  required. 

If  a  tenant's  son,  daughter,  or  servant,  be  served  (the  Tenant's  son, 
tenant  being  out  of  the  way),  it  will  not  do,  unless  it  ap-  *c* 
pear  on  the  affidavit,  that  such  declaration  came  to  the 
tenant's  hands  in  time.  (6)  And  it  should  also  appear 
that  he  was  acquainted  with  the  meaning  thereof;  also 
that  all  endeavours  have  been  made  to  see  him,  but  with- 
out effect 

In  case  the  servant,  &c.  be  served,  and  motion  be  In  case  aer- 
made  that  it  be  deemed  good  service,  the  tenant  must  y*11*  **  8enr- 
swear  that  the  declaration  never  came  to  his  bands  be-     * 
fore  the  time  of  shewing  cause,  or  the  court  will  make 
the  rule  absolute.     Doe  v.  Roe,  Trin.  80  Geo.  8.      Iu 
this'  case,   to  ground  such  a  motion,    you  must  shew 
endeavours   to  serve  him  at  several  times,  Ac.      De* 
claration  tendered  to  servants,    who  refused  to  call  their 
master,  or  receive  it,  saying  they  had  no  orders  to  take 
any  papers ;  motion  that  leaving  it  at  the  house  might 
be  sufficient,  which  was  ordered.  Douglas  v.  , 

1  Str.  675.     Cos.  temp.  Hard.  164. 

Tenant  and  wife  both  kept  out  of  the  way  to  avoid  the  Where  both 

service  of  ejectment,  and  it  was  served  on  {he  servant  in  M*  out  of  *** 

way. 


(6)  Service  on  the  daughter,  in  the  absence  of  tenant 
and  wife  if  it  do  not  appear  by  the  affidavit,  that  the 
tenant  received  it  be/ore  ike  essoign  day,  it  will  not  be 
sufficient  for  the  rule.  Roe  rf.  Hanbrook  v.  Doe,  14  East, 
Ml. 
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the  house  of  the  tenant ;  the  court  granted  a  rule  to  shew 

cause  why  it  should  not  be  deemed  good  service.  2  Burr. 
An  thi  that  ****'•  Method  v.  Norigkt.  Where  there  is  any  thing 
U  ipsrial  m  special  in  the  service,  it  should  be  mentioned  to  the  court 
theierrice.       on  ^e  motion   for  judgment  against  the   casual  ejector, 

who  may  make  the  rule  absolute  in  the  first  instance. 

1  Sir.  575.    2  Burr.  1116—1181.  1  Black.  Rep.  290— 

317.  or  to  shew  cause. 

Tenant  may         The  tenant  himself  may  be  served  any  where,  hot  it 

^here™1  Wiy  *nus*  aPPear  by  ^e  affidavit,  that  he  is  the  tenant,  Doc 
w  ex  dem.  Robinson  v.  Roe,   T.  35  Geo.  3.     If  the  tenant, 

or  his  wife,  refuse  to  receive  the  declaration,  leave  it  for 
-  them  on  the  table,  or  chair  in  the  house,  or  throw  it  down, 
and  explain  the  contents. 

To  quit  25th  A  notice  to  quit  the  25th  March,  or  the  8th  of  JprQ 
rf£j^  or     good.  Doe  v#  Wrightman,  4  Esp.  N.  P.  Cos.  5, 

Tenant  in  Motion   on  behalf  of  lessor,  why  the  service  of  flie 

possession  be-  ejectment  made  on  a  woman  who  said  her  name  wai 
ing  personated  Margaret  Campbell,  at  the  time  when  it  was  served  upon 
at  the  time  of    her  at  Margaret  Campbell's  house,  should  not  be  deeofd 

cSeTwho  a£  good  **™ce  uPon  the  B»id  M-  c-  herself;  and  why  the 
cepted  the  ser- *essors  should  not  have  leave  to  sign  their  judgment 
vice  in  her       agaihst  the  casual  ejector  on  'Wednesday  next  in  default 
name,  this        of  her  appearance ;  and  that  the  leaving  a  copy  of  the  rule 
deemed  good    at  the  house  of  said  M.  C.  with  the  same  person  there;  or 
tenliuhers^  i^no  one  Cou^  be  met  with  affixing  a  true  copy  of  it  on  the 
1  H.  fil.  644.'  door  thereof;  should  be  deemed  good  service  thereof  od 
the  said  M.  C.  on  an  affidavit  that  Af.  C.  was  not  at  hone, 
or  (if  at  home)  was  denied ;  and  that  her  servant  maid  was 
at  home,  but  could  not  be  served,  whereupon  a  copy  of 
the  rule  was  fixed  on  the  door  of  the  house;  and  that  at 
a  subsequent  day,  the  maid  being  at  home,  and  opening 
the  window,  but  refusing  to  open  the  door,  and  deny- 
ing that  her  mistress  was  at  home,    another  copy  was 
atfixed  on  the  door,  and  the  maid  was  told  the  effect  of 
it ;  and  another  copy  was  thrown   in  at  the  window, 
and  the  original  rule  was  shewn  to  the  maid.     Rule  at** 
Fenn  v.  Denn,  2  Burr.  1181.    1  Black.  Rep.  290.317. 

If  tenant  ab-        If  the  tenant  abscond   or   keep  out  of  the   way,  to 
sconds.  avoid  being  served,  a  copy  of  the  declaration  should  be 

delivered  to  one  of  his  family,  or  if  there  be  no  one  in 
possession,  it  may  be  affixed  on  some  part  of  the  pre- 
mises. 
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When  to  be  served,  and  of  ike  Notice. 

It  is  to  be  served  before  the  essoign  day  of  every  term,  When  tobe 
either  in  town,  or  country ;  and  in  town  the  notice  must  served, 
be  made  to  appear  in  the  next  term  after  delivery  ;  but 
the  delivery  on  a  Sunday,  or  on  the  essoign  day  of 
that,  term  wherein  the  defendant  is  to  appear,  will  not  do. 
Id  country  ejectments,  it  is  said,  the  notice  if  made  in  the  if  a  country 
issuable  term,  as  Hilary  or  Trinity,  7  Term  Rep.  469.  ejectment,  and 
Bat  if  a  country  ejectment  should  be  served  on  the  te-  notice  to  ap- 
nant  to  appear  in  Easter  or  Michaelmas, or  Easter  term,  Iv?eim^1" 
the  plaintiff  must  make  hi»  motion  for  judgment  in  that  Easter  term. 
term  he  has  made  the  notice  for  appearance,  or  he  can 
have  no  rule  for  judgment,  unless  on  special  applica- 
tion to  the  court  Salk.  257.     He  may  now  have  a  judge's 
order. 

If  the  premises  be  in  London  or  Middlesex,  the  notice  ^P**1}?  "jj1 
most  be  made  to  appear  the  first  day  of  the  next  term,  apl^  fa 
after  service ;  for  if  made  generally,  the  tenant  in  pos-  London* 
session  has  the  whole   term  to  appear  in ;  but  if  the  country. 
tenements  lie  in  any  other  county,  the  notice  must  be  to 
appear  as  of  the  term  generally. 

The  court  will  permit  the  notice  to  be  amended,  by  Notic5Jmaytt 
making  it  to  appear  in  Hilary  term  instead  of  Michaelmas.  amended* 
Doe  v.  Roe,  7  Term  Rep.  469. 

Easter  term,  in  the  57th  year  of  the  reign  of  king  George 
the  third. 

Law  and  Markham. 

Middlesex  (a)  to  wit.  John  Doe  complains  of  Richard  ^^fi  in 
Roe,  being  in  the  custody  of  the  marshal  of  the  Marshal-  $£.  7 

sea  of  our  lord  the  now  king,  before  the  king  himself; 
For  that  whereas,  John  Charles,  on  the  second  day  of 
April,  in  the  57th  year  of  the  reign  of  our  lord  the  now 
king,  at  Westminster  in  the  said  county,  had  demised, 
granted,  and  to  farm  let  to  the  said  John  Doe,  two  mes- 
suages, two  barns,  two  stables,  two  orchards,  fifty  acres 


(a)  The  venue  is  local,  and  therefore  must  be  laid  where 
the  lands  lie ;  therefore  if  venue  be  laid  in  Farnham,  and 
it  is  proved  to  be  in  Farnham  Royal,  it  is  not  fatal,  un- 
less it  be  shewn  that  there  are  two  Farnhams.  Doe 
dem.  Toilet  v.  Salter,  13  East,  9. 
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of  arable  land,  fifty  acres  of  meadow,  fifty  acres  of  pas- 
ture, twenty  acres  of  wood,  and  twenty  acres  of  fane 
and  heath,  with  the  appurtenances,  situate,  lying,  and 
being  in  the  parish  of  St.  Clement's  Danes,  in  the  county 
aforesaid,  to  have  and  to  hold  the  said  tenements,  with 
the  appurtenances,  to  the  said  John  Doe  and  his  assigns, 
from  the  first  day  of  April  in  the  year  aforesaid,  for  and 
during,  and  unto  the  full  end  and  term  of  five  yean, 
from  thence  ensuing,  and  fully  to  be  complete  and  ended ; 
by  virtue  of  which  said  demise  the  said  John  Doe  en- 
tered into  the  said  tenements,  with  the  appurtenances, 
and  became  and  was  possessed  thereof,  and  being  so- 
possessed  thereof,  the  said  Richard,  afterwards,  to  wit* 
on  the  said  2d  day  of  April,  in  the  5,7th  year  aforesaid, 
with  force  and  arms,  &c.  entered  into  the  said  tene- 
ments, with  the  appurtenances,  which  the  said  John 
Charles  demised  to  the  said  John,  in  manner  aforesaid, 
for  the  term  aforesaid,  which  is  not  yet  expired,  and 
ejected  the  said  John  out  of  his  said  farm,  and  other  in- 
juries to  htm  then  and  there  did,  against  the  peace  of  our 
said  lord  the  now  king,  to  the  damage  of  the  said  Job* 
Doe  of  101.  and  therefore  he  brings  suit,  &c. 

• 

A.  B.  attorney  for  plaintiff.  CJokn  Dot, 

Pledges  to  prosecute        <         and 

(  xi.  Hoc. 
Mr.  Richard  Roe, 

Notice.  i  am  informed  that  you  are  in  possession  of,  or  claim 

title  to  the  premises  in  this  declaration  of  ejectment 
mentioned,  or  to  some  part  thereof;  and  I  being  sued 
in  this  action  as  causual  ejector,  and  having  no  claim  or 
(b)  If  in  the  title  to  the  same,  do  advise  you  to  appear  (6)  the  first  day 
country,  say,  of  next  Trinity  term,  in  his  majesty's  court  of  King's 
«  next  Hilary  flench  at  Westminster,  (if  it  be  by  bill) ;  if  by  originah 
Dourdw  sav>  "  KinS'*  Bench  wheresoever  he  shall  then  be  at 
"first  day."     England,"  by  some  attorney  df  that  court ;  and  then  and 

there,  by  rule  of  the  same  court,  to  cause  yourself  to 
be  made  defendant  in  my  stead,  otherwise  I  shall  suffer 
judgment  to  be  entered  against  me,  and  yon  will  be 
turned  out  of  possession* 

Your  loving  friend, 

Richard  Roe. 

The  not  subscribing  the  name  of  the  casual  ejector 
at  the  foot  of  the  notice,  is  no  ground  of  application  to 
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et  aside  the  proceedings  for  irregularity,    ffazlewood  r.  * 
Thatcher,  3  Term  Rep.  351 . 

Easter  term,    in  the  57th  year  of  the  reign  of  king 
Heorge  the  third. 

Law  and  Markham. 

London  (as)  Richard  Roe,  late  of  London,  yeoman,  The  like  by 
vas  attached  to  answer  Jon  Doe,  in  a  plea,  wherefore,  original, 
pith  force  and  arms,  <kc.  he  entered  into  five  messuages, 
tnd  one  acre  of  land,  with  the  appurtenances,  in  the 
Murish  of  Saint  Dunstan  in  the  West,  in  the  said  city, 
rfaich  John  Sibthorp  demised  to  the  said  John  Doe,  for 
i  term  not  yet  expired,  and  ejected  him  from  his  said 
arm,  and  other  wrongs  to  him  did,  to  the  great  damage 
>f  the  said  John  Doe,  and  against  the  peace  of  our 
overeign  lord  the  now  king ;  and  whereupon  the  said 
John  Doe,  by  G.  G.  his  attorney,  complains:  for  that 
whereas  the  said  John  Sibthorp,  on  the  2d  day  of  April, 
n  the  57th  year  of  the  reign  of  his  said  majesty,  at  the 
Muish  aforesaid,  had  demised  to  the  said  John  Doe,  the 
aid  tenements,  with  the  appurtenances,  to  have  and  to 
laid  the  said  tenements,  with  the  appurtenances,  to  the 
aid  John  Doe,  and  his  assigns,  from  the  first  day  of 
4prii  then  last  past,  to  the  full  end  and  term  of  five 
rears,  from  thence  next  ensuing,  and  fully  to  be  com- 
pete and  ended,  by  virtue  of  which  saia  demise  the 
aid  John  Doe  entered  into  the  said  tenements  with  the 
appurtenances,  and  was  possessed  thereof;  and  the  said 
fohn  Doe  being  so  possessed  thereof,  the  gjiid  Richard 
Roe,  afterwards,  to  wit,  on  the  said  2d  day  of  April,  in 
be  57th  year  aforesaid,  with  force  and  arms  (that  is  to 
ay),  with  swords,  staves,  and  knives,  entered  into  the  < 

aid  tenements,  with  the  appurtenances,  which  the  said 
John  Sibthorp  demised  to  the  said  John  Doe,  in  manner 
aforesaid,  for  the  term  aforesaid,  which  is  not  yet  ex- 
>ired,  and  ejected  the  said  John  Doe  out  of  bis  farm, 
md  other  wrongs,  &c.  to  the  grievous  damage,  Ac.  and 
Lgainst  the  peace,  dec.  whereupon  the  said  John  Doe 
aith  that  he  is  injured,  and  hath  damage  to  the  value  of 
01.  and  therefore  he  brings  suit,  Ac. 

Mr.  T.  G.     I  am  informed  that,  Ac.  (as  in  the  notice  Notic^ 
>y  bill.) 

The  best  way  is  to  proceed  by  original ;  as  you  prevent  J*?  **?LZ£l 
he  defendant  from  bringing  a  writ  of  error  (unless  in  by  orLlnaL 
parliament),  and  the  declaration  on  a  single  demise  is 
printed  and  sold  at  the  stationers    in   blanks  already 
(tamped ;  and  in  case  there  should  be  wanted  one  on  a 
louble  demise,  it  will  be  as  follows : 


•96  ajECTMBBTT. 

Declaration  by  Staffordshire  (**)  Richard  Roe,  late  of  Stafford  t 
or¥inf?i °5  the  county  aforesaid,  yeoman,  was  attached  to  ansim 
a  double  de-^  j^  2toe,  in  a  plea,  wherefore  with  force  and  armsk 
jmL  J0"©1  entered  into  one  messuage,  one  orchard,  one  garden 
seventy  acres  of  land^  seventy  acres  of  pasture,  td 
seventy  acres  of  meadow,  with  the  appurtenances,  ■ 
the  parish  of  F.  in  the  said  county,  which  J.  G.  demised 
to  the  said  John  Doe,  for  a  term  of  years  which  tso4 
expired ;  and  also  wherefore  with  force  and  arms  k 
entered  into  one  other  messuage,  one  other  orchard, 
one  other  garden,  Ac.  (as  before),  with  the  appurfe* 
ances,  in  the  parish  of  FV  in  the  said  county,  which  T. 
P.  demised  to  the  said  John  Doe  for  a  term  which  is** 
yet  expired,  and  ejected  him  from  bis  said  several  larva 
and  other  wrongs  to  him  then  and  there  did,  to  tk 
great  damage  of  the  said  John  Doe,  and  whereupon  Ik 
said  John  Doe,  by  J.  K.  his  attorney,  complains:  tkst 
whereas  the  said  J.  G.  on  the  14th  day  of  February,  i 
the  year  of  our  Lord  1817,  at  the  parish  of  F.  aforeswi 
in  the  county  aforesaid,  demised  to  the  said  John  D* 
the  said  tenements  first  above-mentioned,  with  the  ap- 
purtenances, to  have  and  to  hold  the  same  to  the  w 
John  Doe,  from  the  18th  day  of  February  then  last  part 
to  the  full  end  and  term  of  seven  years  from  thence  do* 
Second  count  ensuing,  and  fully  to  be  complete  and  ended.    Andato 

whereas  the  said  T.  P.  on  the  14th  day  of  February,  (■ 
the  year  of  our  Lord  1817,  at  the  parish  of  F.  aforesul 
in  the  said  county,  demised  to  the -said  John  2>*tk 
tenements  aforesaid,   secondly    above-mentioned,  wtt 
the  appurtenances,  to  have  and  to  hold  the  same  to  tk 
said  John  Doe,   from  the  13th  day  of  February  tk* 
last  past,  to  the  full  end  and  term  of  seven  yean  ft* 
thence  next  ensuing  and  fully  to  be  complete  and  ended: 
by  virtue  of  which  said  several  demises  the  said  J«k 
Doe  entered  into  the  said  several  tenements,  with  the  ap- 
purtenances, and  was  possessed  thereof,  and  being  *> 
possessed  thereof,  he  the  said  Richard  Roe  afterr&rfc 
to  wit,  on  the  said  14th  day  of  February ;  in  the  J«J 
aforesaid,  with  force  and  arms,  &c  entered  into  the  sud 
several  tenements,  with  the  appurtenances,  which  Ik 
said  J.  G.  and  T.  P.  have  respectively  demised  to  tk 
said  John  in  manner  and  for  the  several  terms  a^>re*JjJ 
which   are  not  yet  expired,  and  ejected  the  said  /«■■ 
Doe  out  of  his  said  several  farms,  and  other  wrong*  •& 
to  the  great  damage,  &c.  and  against  the  peace,  «£ 
whereupon  the  said  John  Doe  says  he  is  ^l^^K^ 
hath  sustained  damage  to  the  value  of  101.  and  toe*1 
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fore  be  brings  suit,  &e.  Add  the  notice  at  the  end  as 
before,  to  appear  generally  as  of  the  term,  leaving  the 
words  "  the  first  day  of  out;  wheresoever  the  king 
*hall  then  be  in  England. 


Hoto  to  describe  the  Premises  if  a  Rectory,  t$c. 

If  it  be  a  rectory,  say,  he  entered  into  the  rectory  of  Rectory. 
the  parish  church  of  O.  in  the  county  of  C. ;  and  also 
into  two  messuages,  ten  barns,  ten  outhouses,  ten  gar- 
dens, ten  orchards,  fifty  acres  of  arable  land,  fifty  acres  of 
meadow  land,  fifty  acres  of  pasture  land,  and  fifty 
acres  of  other  land;  with  the  appurtenances,  situate  and 
being  in  the  said  parish  of  O.  in  the  county  of  C.  afore- 
said :  and  also  into  all  and  singular  the  tithes  of  corn, 
grain,  hay,  wood,  grass,  wool,  lambs,  and  calves, 
arising,  growing,  renewing,  increasing,  and  happening, 
within  the  said  parish  of  O.  and  within  the  bounds, 
limits,  and  titheable  places  of  the  said  rectory. 

In  an  ejectment  for  a  rectory  or  vicarage,  you  must  For  a  rectory 
skew  a  demise  to  be  made  by  deed,  though  no  lease  is  orvic^^% 
actually  made,  as  thus :   for  that  whereas  the  said  John  J^byde^ 
Beech,  on  the  19th  day  of  February,  in  the  year  of  our 
Lord  1812,  at  the  parish  of  C.  in  the  county  aforesaid, 
by  his  indenture  sealed  with  his  seal,  and  to  the  court  of 
our  lord  the  king  now  here  shewn,  bearing  date  the  day 
and  year  aforesaid,  had  demised,  &c. 

If  it  be  of  a  manor,  the  description  of  the  premises  is  Manor, 
thus :  entered  into  the  manor  of  F.  in  the  said  county, 
with  the  rights,  members  and  appurtenances  thereunto 
belonging,  and  into  fifty  messuages,  fifty  cottages,  fifty 
barns,  fifty  stables,  two  mills,  fifty  gardens,  fifty  orchards, 
3000  acres  of  pasture  land,  3000  acres  of  meadow,  1000 
acres  of  wood,  500  acres  of  marsh  land,  500  acres  of 
furze  and  heath,  and  common  of  pasture  for  aU  manner 
of  cattle,  with  the  appurtenances,  in  the  parish  of  F.  in 
the  said  county.  If  tenants  in  common  are  lessors,  there 
ought  to  be  a  different  count  on  the  demise  of  each :  for 
they  cannot  make  a  joint  lease.  2  Wits.  232.  But  in  the 
case  of  joint-tenants,  each  may  be  said  to  demise  the 
whole.    So  of  coparceners.   Vide  Bull.  N.  P.  107. 

In  this  declaration  the  law  requires,  that  the  thing  de-  The J^J1^  f** 
irianded  be  so  specified,  that  the  sheriff  may  certainly  JJJ^rSi 
know  what  to  give  the  possession  of,  if  plaintiff  should  certainty. 
recover :  for  it  would  be  in  vain  if  execution  could  not 
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be  bad  of  the  thing  specifically  demanded.  2  Ld.  Rag* 
1480.  2Str.901.  But  such  a  very  exact  description » 
not  equally  necessary  in  this  action  as  in  a  praecipe;  hi 
in  this  action  the  plaintiff  is  to  shew  the  sheriff  the  pre* 
mises,  and  take  possession  at  his  peril  of  only  what  be  his 
title  to ;  if  he  takes  more,  the  court  will  in  a  summary  wif 
set  it  right.     1  Burr.  629.     Coffingham  v.  King. 

In  tbhat  County  to  be  brought,  and  of  the  Demise,  (a) 

In  what  coun-  jt  raustbe  brought  in  that  county  where  the  lands  lie, 
b  ^  ht.  Day  an(*  *^e  declaration  must  set  forth  the  particular  pari*; 
ofthe  demise.  anc*  ^e  day  ot  the  demise  must  be  laid  after  the  title  ac- 
crues, otherwise  plaintiff  will  be  nonsuited,  and  the  phis- 
tiff  must  lay  the  commencement  of  his  supposed  lease, 
to  have  been  precedent  to  the  ejectment  by  the  defendant 
1  Sid.  8.  2NewAbr.  171. 

•f  Eart^r™  If  tbe  tiUe  of  the  lessor  of  Plaiotiff  accrue  in  Eadff 
cation,  yet  you  vacation,  yet  the  plaintiff  may  deliver  his  ejectment  as 
may  deliver  of  Easter  term,  and  shall  recover  thereon,  because  be 
declaration  as  makes  up  his  issue,  or  takes  judgment  as  of  the  next 
of  Easter  term,  term,  2  Vent.  174.  It  must  be  brought  within  twaff 
Twenty  years,  years.  21  Joe.  1.  c.  16.  Sid.  432.  A  tenant  at  will  is 
Tenant  at  will,  not  a  trespasser,  and  if  that  tenancy  be  uot  determ** 

before  the  day  of  the  demise  laid  in  the  declaration,  tk 
plaintiff  cannot  recover.  Goodlitle  v.  Herbert*  4  IVw 
Rep.  680. 

Several  les-  If  there  be  several  lessors,  and  it  is  stated  that  they 

son,  demised,  you  must  shew  such  a  title  in  them,  that  tkj 

could  demise  the  whole.  Cro.  Jac.  166. 

Motion  for  Judgment. 

This  motion  should  be  made  the  same  term  the  notice 

to  appear  is,  and  an  affidavit  is  to  be  made  of  the  ** 

Annex  a  war-  vice  on  the  tenant,  or  bis  wife,  and  endorsed,  to  00* 

rant  or  memo-  for  judgment  against  the  casual  ejector:  fee  to  cons* 
randum  on  a  j0g  6d  He  may  either  move  it  in  coart^  or  gjgB  to 
58.  stamp.        name  to  .t .  .f  the  formeis  it  is  handed  to  tbe  clerk  of* 

rules ;  if  the  latter,  take  it  to  the  office  yourself. 


(a)  A  n  actual  entry  is  necessary  to  avoid  a  fine,  thoqg* 
it  be  by  a  tenant  for  life.  7  Term  Rep.  433.  and  the  */ 
of  the  demise  must  be  laid  after  it,  ibidy  and  727. 
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In  a  town  cause  you  may  move  this  the  first  day  of  the  Town  cause. 
&fm ;  but  to  have  a  plea,  it  must  foe  moved  before  the 
four  last  days  of  the  term  ;  if  not,    the  tenant  will  have 
intil  two  days  before  the  essoign-day  of  the  next  term  to 
ippear  and  plead. 

If  it  be  a  country  cause,  and  the  declaration  be  to  ap-  Country  cause, 
>ear  of  Michaelmas  or  Easter  term,  the  motion  must  be 
nade  in  the  term  the  notice  is  to  appear  in9  and  the  rule 
or  judgment  must  be  drawn  up  of  that  term,  according 

0  the  new  rule ;  pay  rule  7s.  for  every  tenant  after  the 
irst  6d.  The  agent  before  he  makes  his  motion,  keeps  a 
iopy  of  the  declaration  by  him,  in  order  to  make  up  the 
ssue,  if  it  be  required. 

Where  there  are  several  tenants  on  the  same  demise,  ^herettos 
>nly  one  motion,  and  one  rule  for  judgment  is  necessary,  [raantoOT  one 
3oe  v.  Roe,   7  Term  Rep.  477.     Though  the  nfune  of  demise,  only 
ach  tenant  was  separately  prefixed  to  the  notice  served  one  motion. 
>n  him. 

It  is  ordered,  that  the  clerk  of  the  rules  of  this  court  The  clerk  of 
hall  for  the  future  keep  a  book,  in  which  shall  be  enter-  ^e  nJ?*0t  . 
d  all  the  rules  which  from  time  to  time  shall  be  deliver-  S?ii2dL^ 
d  out  in  ejectment,  instead  of  the  present  book,  con-  livered  out  in 
lining  a  list  of  the  ejectments  moved ;  in  which  book  ejectment, 
hall  be  mentioned  the  number  of  the  entry,  the  county 
n  which  the  premises  lie,   the  names  of  the  nominal 
faintiff,    (the  first  lessor  of  the  plaintiff,  with    the 
rords  "  and  others,"  if  there  be  more  than  one,)  and 
Iso  the  name  of  the  casual  ejector. 

And  it  is  further  ordered,    that  unless  the  rule  for  Rule  for  Judg* 
ldgment  be  drawn  up  and  taken  away  from  the  office  of  ment  to  be 
be  clerk  of  the  rules,  within  two  days  after  the  end  of  ^mAaw% 
he  term  in  which  the  ejectment  shall  be  moved,  no  rule  ter°tteendof 
tift.ll  be  drawn  up  or  entered  in  the  book,  nor  shall  any  the  term  the 
roceedingsbe  had  in  such  ejectment.     R.  M.  31  Geo.  3.  ejectment  is 
t  is  now  usual  to    bespeak  the  rule    day  motion  is  moved, 
lfcde.  (a) 

John   Doe  on  the  demise  of  J.  P.  plaintiff. 

1  the  King's  Bench.  and 

Richard  Roe  defendant. 
A.  B.  of  in  the  county  of  maketh  Affidavit  of 

ath  and  saith,  that  he  this  deponent  did,  on  the  the  service, 

ay  of  last,  personally  serve  J.  B.  tenant  in  pos- 


(a)  The  like  rule  was  made  in  C.  P.  E.  48  Geo.  3.  See 
•  P.  Prac.  6  Ed.  697. 
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session  of  the  premises  in  the  declaration  hereto  annexed 
mentioned,  with  a  true  copy  of  the  declaration  and 
notice  thereunder  written,  hereto  annexed,  and  at  the 
same  time  this  deponent  (read  to  him  the  notice  fktt- 
under,  written),  or  it  may  be,  acquainted  the  said  J.  B. 
of  the  intent  and  meaning  of  the  said  declaration,  and 
''""  "         notice  thereunder  written. 

To  be  sworn  belbre  a  judge,  if  a  town  cause,  and  & 

commissioner,  if  in  the  country :  engrossed  on  a  2s.  M. 

If  the  wife      stamp-paper.     If  the  wife  was  served  then  say, "  send 

^^ 65Term  "  the  wife  of  J.  B.  tenant  in  possession  of  theprenm 

p"       "         "  at  the  dwelling-house  of  the  said  J.  B.  situate  a/,  fa 

"  or  at  the  place  of  residence  of  the  said  J.  B.  situate 

"  at"  &c.  (it  being  necessary  as  well  in  a  town  cause,  if 

"  a  country  one.)     The  affidavit  must  be  positive  that  the 

:  tenant  is  tenant  in  possession ;  for  information,  or  beW 

will  not  do  in  this  case.     Barnard.  330.  429. 

If  served  on  If  the  declaration  be  served   on  several  tenants,  thea 

several  te-  state  that  the  deponent  did  personally  serve  C.  D.  E.  F. 
nauts.  £c  tenants  in  possession  of,  &c.  with  the  declared 

hereto  annexed,  and  the  notice  thereunder  written,  br 
delivering  a  true  copy  of  the  said  declaration,  and  notice 
to  each  of  them  the  said  C.  D.  E.  F.  <fcc.  and  at  the  a* 
time,  read  over  the  said  notice  to  each  of  them  the  vA 
C.  D.  E.  F.  Ac.  (or  ex-plained  to  each  of  them  respective 
the  intent  and  meaning  of  the  said  declaration  and  note 
thereunder  written.) 

Affidavit  -  Personally  serve  C.  D.  tenant  in  possession  of  ptf 
where  one  is  0f  the  premises  in  the  declaration  of  ejectment  hereto  u- 
^nallvand  nexe<*  mentioned,  with  a  true  copy  of  the  said deefcft- 
the  wife  of  the  tion,  and  of  the  notice  there  underwritten,  and  at  the  sti* 
other.  time  acquainted  the  said  C.  D.  of  the  intent  and  meanap 

of  the  said  declaration  and  notice :  and  this  deponent  fa- 
ther saith,  that  he  did,  on  the  same  day,  also  serve  G.H> 
tenant  in  possession  of  the  residue  of  the  premiss* 
the  annexed  declaration  mentioned,  with  another  tr* 
copy  of  the  said  declaration,  and  notice  thereunder  wi* 
ten,  by  delivering  the  same  to,  and  leaving  with  S.  H.  * 
wife  of  the  said  G.  H.  at  the  dwelling  house  of  thetfw 
G.  H.  situate  at,  &c.  being  the.  residue  of  the  pre*** 
in  the  said  declaration  mentioned,  and  this  deponent  th« 
explained  to  the  said  S.  H.  the  intent  and  meaningof  tfe 
said  declaration  and  notice  thereunder  written. 
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Of  Defect  in  the  Affidavit  of  Service. 

It  often  happens  that  an  affidavit  of  the  service  of  ail 
ejectment  is  defective,  such  as  not  stating  the  particular 
mode  in  which  the  party  served  it :  in  that  case  the  cus- 
tomary mode  has  been,  to  get  a  supplemental  affidavit 
made,  which  take  to  the  clerk  of  the  rules,  who  will 
attend  a  judge  thereon,  and  obtain  an  order  to  draw  up 
the  rule.  See  Jinny  v.  Cutis,  1  New  Rep.  308.  Doe 
dem.  Robinson  v.  Boe,  Trin.  S5'Greo.$.  K.  B.  cited 
Tidd>   6  Ed.  510. 

Rules  for  Judgment. 

next  after  in  the  57th  year  of  king  Geo. 

the  third. 

Doe  dem.  of)      Unless  the  tenant  in  possession  (or  if  Bule  for  judg- 
'A.  v.  Roe.    $"     the  premises  are  untenanted   "   unless  m*n*for.  **** 
"  some  person  claiming  title  to")  the  premises  in  question,  ^?^  pie* 
shall  appear  and  plead  to  issue  on  '  next  after 

let  judgment  be  entered  for  the  plaintiff  against  the 

now  defendant  Roe.,  Upon  the  motion  of  Mr. — . 

By  the  Court. 

If  for.  part, — then,  unless  C.  D.  tenant  in  possession  of  The  Eke  for 
part  of  the  premises  in  question  shall  appear  and  plead  to  P**** 
issue  on  next  after  let  judgment  be  en- 
tered for  the  plaintiff  against  the  now  defendant  Roe  by 
default:  but  execution  shall  issue  for  such  part  of  the 
premises  as  is  in  his  possession:  Upon  the  jmotion  of  Mr. 
By  the  Court. 

Unless  C.  D.  Ac.  tenants  in  possession  of  part  of  the  The  like 
premises  in   question,  and   unless  or  some  other  where  part 

person  claiming  title  to  such  parts  of  the  said  premises  as  °f  ***  pie^ 
are  untenanted,  shall  appear  and  plead  to  issue  on  n^medfaiid 

next  after  ,  let   judgment  be  entered  for  the  part  untenant* 

plaintiff  against  the  now  defendant  Roe  by  default ;  but  ed. 
execution  shall  issue  for  such  part  of  the   premises  only 
as  is  in  the  possession  of  the  said  tenants,  and  such  other   . 
parts  as  are  untenanted.    Upon  the  ipotion  of  Mr. 

By  the  Court. 


Of  Judgment /or  Non-appearance  and  Plea. 

■ 

The  rule  for  judgment  against  the  casual  ejector  being 
drawn  up,  if  the  tenant  does  not  file  common  bail,  if  by 
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How  to  sign 
judgment 
against  casual 
ejector. 


When  to  be 
signed. 


If  merits  may 
be  set  aside* 


bill,  (or  if  by  original,  enter  his  appearance  with  the 
filacer,)  and  plead  within  the  time  limited  by  the  role, 
(which  in  a  town  cause  is  four  days  exclusive  after  motion 
made,  in  a  country  cause  four  days  exclusive  of  thelast 
day  of  the  issuable  term,)  for  which  plea  search  at  each 
of  the  judge's  chambers,  who  keep  an  ejectment  book 
for  that  purpose,  then  enter  on  a  10s.  sfampt  paper,  the 
memorandum  (if  by  bill),  if  by  original,  "  the  declare- 
"  tioH  only,"  so  far  as  thejpremises ;  get  a  roll,  enter  the 
warrants  of  attorney  thereon,  as  on  other  judgments, 
only  say,  "  in  a  plea  of  trespass  and  ejectment,"  and  on 
producing  the  rule  for  judgment,  the  clerk  of  the  judg- 
ments will  sign  it,  and  in  such  case,  common  bail  moit 
be  filed  for  the  casual  ejector,  pursuant  to  R.  M.  83  Cm. 
2.  if  by  biff :  if  by  original,  there  need  no  appearance, 
for  the  rule  says  "  common  bail  only ;"  then  sue  out  a 
writ  of  possession,  pay  signing  judgment  4s.  2d.  if « 
one  demise.  The  judgment  cannot  be  signed  until  the 
afternoon  of  the  fifth  day.  Sap.  Rep.  SOS.  Sunday,  if 
the  last  day,'  is  not  reckoned  a  day,  ibid. :  therefore 
judgment  ctfnnot  be  signed  till  the  afternoon  of  Tutodtj 

Although  judgment  be?  sighed,  if  no  possession  is  giro 
or  trial  lost,  and  there  be  merits  sworn  to,  it  may  beat 
aside  on  payment  of  cost*  Upon  motion.  1  SaUk.  117.  Str* 
975.  Dobbs  v.  Passer.  The  court  said  great  inconvw- 
enees  may  arise  if  we  do  not  interfere,  timber  may  be 
felled,  «&c.  In  vacation  the  judge  may  Stay  ptoceexbsji 
if  defendant  have  merits,  which  must  be  sworn  to,  pro- 
vided the  plaintiff  will  not  waive  his  judgment  oa  pay- 
ment of  costs. 


Of  amending  Declaration. 

% 

Amending  cte-  ^  was  f°rmer'y  MM*  ***at  a  "declaration  in  t^jei 
c£ra§<^  could  not  be  amended ;  but  it  being  a  mere  fictitious  ac- 
tion ;  and  {he?  demise  mere  matter  of  fofrn,  it  may  be 
amended  by  altering  the  day  of  the  demise  so  as  to  a* 
the  plaintiff  from  being  barred  by  a  fine,  4  Burr.  Mft 
Doe  v.  Pilkington  ;  therefore  as  the  demise  may  be  alter- 
ed, there  can  be  no  doubt  but  that  other  part*  less  ar- 
terial may  also  be  amended,  the  action  being  mrentei 
under  the  control  of  the  court,  for  the  advancement  of 
justice,  and  merely  to  try  the  right  in  question.  1  fl** 
665.  The  term  was  amended  without  consent  from  f* 
to  ten  years.  Str.  1272.  Oatee  v.  Shepherd.  Vvh  IM 
S  Mod.  333. 


Cow.  841. 
Doug.  70S. 
3  Term  Rep. 
74ft. 
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A  verdict  cures  a  defect  in  setting  out  the  title,  though  Verdipt 
it  cannot  cure  a  defective  title.  Stevens  v.  Evans,  2  Burr. 
1 159.     Vide  1152.    4  Burr.  2447. 

The  judges  now  amend  declarations  in  ejectment,  in  Amended  by 
the  demise,  after  appearance,  on   a  summons  for  that  wmnums. 
purpose,  it  being  a  mere  creature  of  the  court,  and  open 
to  every  equitable  regulation  for  expediting  the  true  jus* 
tice  of  die  case.    2  Black.  Hep.  940. 

When  to  enter  Appearance  in  Town. 

If  the  tenements  lie  in  London  or  Middlesex,  and  the  Appearance 
notice  in  the  declaration  be  to  appear  the  first  day  of  the  m  town* 
term,  the  tenant  has  four  days  .exclusive  of  ope  day,  and 
including  the  other,  to  enter  his  appearance  next  after 
the  motion ;  provided  the  motion  be  made  before  .the 
last  four  days  of  the  end  of  the  term ;  if  moved  after 
then  until  two  days  before  the  essoign-day  of  the  subse- 
quent term.  If  the  notice  should  so  happen  as  to  be 
made  to  appear  generally  of  the  term,  then  the  tenant 
has  the  whole  term  to  appear  in. 


If  in  the  Country. 

If  the  tenements  lie  in  any  other  county  than  London  In  the  country 
pr  Middlesex,  the  tenant  has  four  days  after  the  issuable 
term,  viz.  Hilary  or  Trinity  (although  it  be  moved  ip 
Easter  or  Michaelmas  term,)  or  if  it  be  in  a  county,  as 
Cumberland,  where  the  assizes  are  held  but  once  a  year, 
then  four  days  next  after  the  end  of  the  term  preceding 
the  assizes.  It  is  said  that  the  tenant  cangot  appear  af- 
ter the  time  allowed  by  the  common  rule  for  appearing 
is  expired.  $ay.  Rep.  151. ;  but  I  have  no  doubt  hie  may, 
any  time  before  judgment  actually  signed.  * 

If  term  ends  on  Wednesday,  tenant  has  all  Monday  to  SL^™^^- 
appear  in,  and  judgment  cannot  be  signed  until  Tuesday  Wednead*J- 
afternoon.     Say.  R(j>.  303. 

If  an  ejectment  be  brought  on  the  forfeiture  of  a  lease,  may  &°w£*e 
the  court  will  compel  the  plaintiff  to  deliver  a  particular  a  particular, 
of  the  breaches  of  covenant  on  which  he  intenas  to  jrejy. 
6  Term  Rep.  597. 

So  if  the  plaintiff  declare  generally  in  ejectment,  and  JL^^Sl011 
the  defendant  have  any  doubt  what  lands  the  plaintiff     &****** 
means  to  proceed  for  he  may  obtain  a  judge'*  flummpns, 
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to  specify  them,  who  will  make  an  order.  7  Term  Rtf. 
332.  (in  notes)  Doe  v.  Duke  of  Newcastle. 

Defendant  to        On  the  other  hand  the  plaintiff  may  call  on  tjie  defen- 

specify  for        dant,  to  specify  for  what  he  defends,  when  that  is  not 

what  he  do-     ascertained  by  the  consent  rule.  Ibid. 
fends. 

How  to  appear  for  the  Tenant. 

How  to  ap-         Get  a  blank  consent  rule  from  the  stationers,  pay  2d. 
pear  for  ter     gjj  ^  Up  jn  ^jg  manlier  (jf  you  mean  to  defend  for  all 

the  premises  mentioned  in  the  declaration),  and  the  de- 
fendant's attorney  only  signs  it,  leaving  a  blank  spape 
above  for  the  plaintiffs  attorney  to  do  the  like,  (for  this 
Js  an  agreement  only  entered  into  by  the  parties,  for  the 
rule  itself,  to  be  drawn  up,)  which  is  afterwards  drawn 
up  by  the  clerk  of  the  rules. 

Trinity  term,  in  thq  57th  year  of  the  reign   of  king 
George  the  third. 

Markham  and  Le  Blanc. 

Common  con-  Middlesex,  to  wit    Doe,  ex  demise  of      It  is  ordered,  by  tbt 
sent  rule.  Staples,  against  Roe,  for  4  messuages,  y   consent  of  the  attar- 

4  barns,  4  stable*,  500  acres  of  arable f  •  f  »  f.  nmr^m^ 
land,  500  acres  of  pasture,  andSOacresr  ™es  lorooin  paras, 
of  furze  and  heath,  in  F.  in  the  county  \  fbat  Joseph,  M* 
of  Middlesex.  ,(a)  J    who  claims  title  to 

the  tenements  in  question,    be  made   defendant  in  the 
stead  of  the  now  defendant  Richard  Roe,  and  do  fortt 
with  appear  at  the  suit' of  the  plaintiff,  and  file  "  com- 
"  monbail,"  (if  the  declaration  be  by  original,  leave  oct 
the  words,  "  and  file  common  bail,")  and  receive  a  de- 
claration in  an  action  of  trespass  and  ejectment  for  the 
premises  in  question,  and   forthwith  plead  thereto,  not 
guilty:  and   upon   the  trial  of  the ' issue,  confess  lease, 
entry,  and  ouster,  and  insist  upon  the  title  only ;  other- 
wise let  judgment  be  entered  for  the  plaintiff,  again* 
the  now  defendant  Richard  Roe,    by   default;  and  if 
upon  the  trial  of  the  issue,  the  said  Joseph  Nix  shall  not 
confess  lease,  entry,   and  ouster,   whereby  the  plaintiff 
shall  not  be  able  further  tP  prosecute  "  his  bill"  (if  j>7 
original,  say  "  his  writ")  against  the  feaid  Joseph  Si** 
then  no   costs  shall    be  allowed  for  not  prosecuting  the 
same ;   but  the  said  Joseph  Nix  shall  pay  costs  U>  the 


(a)  If  you  appear  for  all  the  premises,  specify  the* 
as  in  {he  declaration. 
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plaintiff  in  that  case,  to  be  taxed :  and  it  is  further 
ordered,  that  if  upon  the  trial  of  the  said  issue,  a  ver- 
dict shall  be  given  for  the  said  Joseph  Nix,  or  it  shall 
Jiappen  that  the  plaintiff  shall  not  further  prosecute  his 
<said  "  bill,"  (if  by  original,  say  "  writ,")  for  any 
other  cause  than  for  not  confessing  lease,  entry,  and 
ouster,  then  the  lessor  of  the  plaintiff  shall  pay  to  the 
said  Joseph  Nix  costs  in  that  behalf  to  be  adjudged. 

r 

R.  G.  attorney  for  defendant. 

N.  B.     This  rule  will  do  for  a  country  cause. 

This  rule  confesses  the  lease  supposed  to  be  made  to  Explanation  of 
the  plaintiff  as  stated  in  the  declaration,  his  entry  in  con-  ^  ooiwent 
sequence,  and  the  defendant's  ouster  of  him  ;    therefore      e* 
the  trial  now   stands  upon  the  merits  of  the   title  only ; 
and  the  original  declaration  is  now  altered  by  inserting 
Joseph  Nix,  the  real  defendant,  instead  of  Richard  Roe, 
the  casual  ejector. 

If  a  man  is  seised  in  fee  of  the  premises  in  question,  If  a  man  oo- 
and  they  are  in  his  own  occupation,  he  euters  into  the  mj|21thepre" 
common  consent  rule  only,  aha  not  as  landlord. 

By    11  Geo.  2.  c.  19.  *.  12.  "  Tenants  are  obliged  to  Tenants  must 
give  notice  to  their  landlords  of  a  declaration  in  eject-  ^v?  {^H^  *° 
xnent   being  delivered,  under  pain  of  forfeiting  three  ]or$8t 
years  improved  or  rackrent  of  the  premises  held  by 
"  the  tenant." 

A  tenant  to  a  mortgagor  who  does  not  give  hi  in  notice  Tenants  to  a 
of  an  ejectment  brought  by  the  mortgagee,  to  enforce  mortgagor. 
an  attornment,  is  not  liable  to  the  penalties  of  1 1  Geo.  2. 
c.  19.  *.  12.  for  secreting  ejectments,  Buckley  v.  Buckley, 
I  Term  Rep.  647.  It  extends  to  cases  only  where  eject- 
ments were  brought,  which  were  inconsistent  with  the 
landlord's  title.  Ibid.  It  appeared  that  the  ejectment  was 
brought  for  the  purpose  of  compelling  the  tenant  to  at- 
torn to  the  mortgagee,  which  the  act  expressly  permit- 
ted him  to  do. 

When  the  rule  is  filled  up  and  signed,  annex  to  it  the  When  rule  fil- 
plea  of  the  general  issue  of  not  guilty;  and  if  the  decla-  Jed  up,  annex 
ration  be  by  bill,  file  common  bail,  and  deliver  a  memo-  {!*?  PJ^Jf  jf,'* 
randum  or  warrant  at  same  time  on  a  5s.  stamp.  *       common  baa* 

The  clerk  of  the  common  bails  (if  by  bill)  marks*  the  The  clerk  rf 
rule  by  consent,  then  take  rule  and  plea  to  one  of  the  h^  naark»ihe 
judge's  chambers,  leave  same,    pay   2s.  filing  common  jjjjjj!  ^0R" 
}>aifin  term,  Is.  2d.  in  vacation  4d.  more.  plea  filed. 

If  (he  declaration  be  by  original,  then  take  the  rule  If  it  be  by  on 

ginaL 
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Flea  of  not 


and  plea  with  the  memorandum  to  the  fittser,  with  a 
note  of  appearance,  thus,  on  plain  paper :  "  Middle** 
"  (88.)  Appearance  for  Joseph  Nixt  at  the  suit  of  Job 
"  Doe  on  the  demise  of  Edward  Staples;"  he  will  sip 
the  rule,  and  writ  on  it,  "  appearance  entered,"  pay 
3s.  6d.  take  same  to  one  of  the  judge's  chambers,  leave  it, 
and  pay  2s. 

Trinity  term,  in  the  57th  year  of  the  reign  of  king  Georgt 
the  third.     - 

Law  and  Markka*. 

Nix.  ats.  Doe  }  And  the  said  Joseph  Nix9  by  J.  P. 
ex  dem.  of  Staples,  yhis  attorney,  comes  and  defends  the 
force  and  injury,  when,  Ac.  and  says,  that  he  is  not  guilty 
of  the  trespass  and  ejectment  above  laid  to  his  charge,  in 
manner  and  form  as  the  said  John  Doe  bath  above  there- 
of complained  against  him ;  and  of  this  he  pats  himself 
upon  the  country,  Ac. 


How  to  appear  for  Part. 


If  several 
claim  title. 


In  ejectment 
defendant's  at- 
torney to  give 
plaintiff's  at- 
torney notice 
of  the  tene- 
ments he 
defends  for. 


The  present 
mode* 


If  there  be  several  persons  who  claim  title,  the  rife 
may  be  drawn  generally  or  particularly ;  generally,  as  that 
J.  S.  who  claims  title  to  the  premises  in  question  should 
be  admitted  for  such  messuages;  and  this  puts  a  necessity 
on  the  plaintiff,  to  distinguish  by  proof,  what  tenement* 
are  in  each  tenant's  possession,  otherwise  he  can  have  00 
verdict.  But  if  the  rule  be  drawn  specially,  that  super- 
sedes the  necessity  of  proof  that  the  lands  are  in  his  pot* 
session.    Buller,  95. 

By  rule,  T.  15  Car.  2.  It  is  ordered,  that  in  enq 
action  of  trespass  and  ejectment,  where  the  defendant, 
by  the  rule  of  the  court,  shall  confess  lease,  entry,  and 
ouster,  for  so  much  of  the  premises  in  the  declaration 
mentioned,  as  are  in  the  possession  of  the  said  defendant, 
or  Jiis  under-tenants,  the  attorney  for  such  defendant 
shall  immediately  deliver  to  the  plaintiff's  attorney,  • 
certain  note  in  writing  of  the  tenements  so  being  in  the 
possession  pi  the  defendant,  or  his  under-tenants. 

This  mode  is  not  now  adopted,  but  instead  thereof  the 
premises  defended  for,  are  specified  in  the  margin  of  the 
rule,  and  at  the  end  thereof  say,  part  of  the  premise* 
mentioned  in  the  declaration;  which  makes  the  role 
special.  But  still  the  old  mode  may  be  adhered  to,  by 
giving  a  particular  notice  what  you  mean  to  defend  lor. 
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to  plaintiffs  attorney.    But  the  other  way  saves  the  proof 
of  such  notice  at  the  trial. 

When  the  appearance  is  for  party  the  plaintiff  having  if  appearance 
obtaiued  the  rule  for  judgment  against  the  casual  ejector,  for  part 
may  sign  his  judgment  for  the  residue  against  the  casual 
ejector. 

Of  Appearance  by  the  Landlord. 

As  the  tenant  in  possession  of  the  premises  cannot  be  Landlord  em- 
compelled  to  appear  and  enter  into  the  common  rule  to  powered  to 
become  defendant  instead  of  the  casual  ejector,  so  neither  ?^eifDMe^ 
eould  the  landlord  alone,  and  without  joining  the  tenant,  defendant>  *° 
enter  into  such  rule,  and  be  made  sole  defendant,  where* 
by  great  inconveniences  happened  through  the  obstinacy 
of  tenants ;  it  is   therefore  provided  by  stat    1 1  Geo.  z. 
c.  19.  that  if  the  tenant  shall  refuse  to  appear,  judgment 
shall  be  signed  against  the  casual  ejector  for  want  there- 
of; but  if  the  landlord  of  any  part  of  the  land,  &c.  shall 
desire  to  appear  by  himself,  and  consent  to  enter  into 
the  like  rule  that  the  tenant,   in  case  he  had  appeared, 
ought  to  have  done,  then  the  court  shall   permit  such 
landlord  so  to  do,  and  order  a  stay  of  execution  upon  such 
judgment  against  the  casual  ejector,  until  they  shad  fur- 
ther order  therein. 

By  this  statute  it  is  provided,  that  the  landlord  may  Construction 
make  himself  a  defendant,  though  the   tenant  refuses  to  of  ^  acL 
appear  :  and  though  judgment  is  signed  against  the  ca- 
sual ejector,  the  court  will  order  a  stay  of  execution  until 
they  make  a  further  order. 

The  landlord  appeared  without  the  tenant,  and  after  a  A  15n(^Jd 
verdict  for  the  plaintiff,  he  brought  a  writ  of  error,  upon  ™*  ^^ 
which  the  plaintiff  moved  to  take  out  execution ;  which  hlT  tenants 
the  court  refused  to  grant;  for  though  it  is  left  to  their  may  bring 
discretion,  yet  that  can  be  only  a  legal  one.    The  act  error, 
intended  to  put  the  landlord  in  the  place  of  the  tenant, 
that  he  should  not  be  stripped  of  his  possession,  by  any 
act  of  the  tenant,  and  it  ought  to  be  considered  as  if 
tiie  tenant  had  brought  error,  which  would  undoubtedly 
be  a  supersedeas.    This  court  cannot  take  upon  them  to 
judge  whether  there  is  error  in  the  proceedings  or  not. 
Jones  v.  Edwards,  Str.  1241. 

If  a  judgment  be  against  the  landlord,  and  the  plaintiff  If  motion  to 
move  for  leave  to  take  execution  against  the  casual  ejec-  *•**  out  ■?** 
tor,  if  the  landlord  bring  error,  the  day  for  shewing  cause  ^3  etSSf 
against  this  rule,  is  the  proper   time  of  doing,  and  he  after  verdict 
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|>e  made  land-  may  shew  the  writ  of  error  for  cause  ;  otherwise  the  role 

iteV^use       wiI1  be  absolute>  and  he  cannot  open    the  matter  again. 

George  dem.  Bradley  v.  Wisdom,  2  Burr.  756. 


Who  are  considered  as  Landlords. 

In  ejectment  for  a  chapel,  the  parson  can  only  defend 
for  a  right  to  enter  and  perform  divine  service.  Str.  914. 
No  man  is  to  be  admitted  tenant  or  defendant  in  eject- 
ment by  the  common  rule,  unless  he  has  been  in  pos- 
session or  received  rent,  and  not  a  mere  stranger.  Lord 
Holt.  Comb.  209. 

Heir  and  lord.       If  ejectment  is  brought  by  one  claiming  as  heir  of  a 

copyhold,  and  the  lord  of  a  manor,  who  claims  by  escheat, 
pro  defectu  hceredis,  applies  to  be  admitted  to  defend  with 
the  tenant  in  possession  or  alone ;  the  court  will  direct 
the  lord  to  bring  ejectment  against  the  heir,  and  the  heir 
to  be  admitted  to  defend  with  tenant,  or  alone:  if  the 
lord  refuses,  they  will  discharge  his  rule  to  bfe  admitted; 
if  the  heir  refuses,  they  will  admit  the  lord  to  defend. 
Fairclaim  v.  tihamtitle,  3  Burr.  1290. 

He  who  claims  title  shall  be  joined  as  a  defendant 
though  plaintiff  opposes  it ;  1  SaUc.256.;  though  she  is 
wife  to  the  lessor,  257. 

Cestui  que  Rule  why  cestui  que  trust  should  not  be  admitted  to 

trust  not  per-  defend  was  opposed,  on  a  ground  that  they  had  never 
h"  '  w  •  keen  m  possession,  and  could  not  b$  considered  as  land- 
po^ession  in™  l°r&s-  Lord  Kenyon—  If  the  person  requiring  to  be  made 
stead  of  the  a  defendant  under  the  act  had  stood  in  the  situation  of 
tenant,  as  immediate  heir  to  the  person  last  seized,  or  had  been  in 
landlord.  the  relation  of  remainder-man  under  the  same  title  as  the 

original  landlord,  I  am  of  opinion  he  might  have  been 
permitted  to  defend  as  a  landlord,  by  virtue  of  the  direc- 
tions of  the  statute  ;  but  here  the  very  question  in  dispute 
between  the  adverse  party  and  himself  is,  whether  he  is 
entitled  to  be  a  landlord  or  not ;  and  therefore  we  are 
not  authorised  to  extend  the  proviso  of  the  statute  in 
such  a  case  as  this.  Rule  discharged.  Lovelock  v.  Don- 
caster,  3  Term  Rep.  783.  The  reporter  has  taken  it,  that 
the  devisees  applied,  but  he  corrects  it  in  4  Term  Rep* 
122,  and  says  the  cestui  que  trust. 

Ueir.  The  court  permitted  an  heir  who  had   never  been  in 

possession  to  come  in  and    defend  the  ejectment:  the 
father  under  whom  he  claimed  died  just  after  having  first 
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obtained  a  similat  rule.  Doe  dem.  Thistlewaite  v.  Roe, 
4  Term  Rep.  122.  An  affidavit  must  be  made  to  ground 
this  motion. 

J-  E.  Wright^   devisee  intrust,  was  admitted  to  defend  Devisee  in 
as  landlord.     Motion   was  made  to  discharge  that  rule.  ***&• 
Lord  Kenyon  asked  the  counsel  for  the  rule,  whether  he 
would  consent  to  try  it  in  an  issue,  "  devisavit  vel  non ;" 
and  on  his  refusal,  discharged  the  rule.  Lovelock  v.  Don- 
caster,  A  Term  Rep.  122. 

The  court  permitted  a  mortgagee  to  be  made  defend,-  Mortgagee, 
ant  with  the  mortgagor.    &   Term  Hep.  645.     Doe  v. 
Cooper. 

Lord  Bath,  the  reversioner,  was  admitted  a  co-defend-  Reversioner, 
ant  with  the  tenant.     Comb.  389. 

So  a  devisee  in  trust,  2  Term  Rep.  122. 

How  to  appear  for  Landlord. 

Give  brief  to  counsel  for  him  to  move  that  the  landlord  Landlord'* 
^oay  be  made  defendant  with  the  tenant ;  if  he  appears  ;  rule' 
ana  if  the  tenant  does  not  appfcar,  then  that  he  may  ap- 
pear by  himself,  and  enter  into  the  common  rule,  and 
defend  his  title.  When  the  landlord  desires  to  be  made 
a  party  to  defend  the  title  of  the  land  in  question,  toge- 
ther with  the  tenant  in  possession,  the  court  will  grant 
it,  so  that  he  will  enter  into  the  rule  to  confess  lease, 
entry,  and  ouster,  and  at  the  trial,  confess,  Ac.  and  insist 
upon  the  title  only.     Sty.  P.  fit.  442. 

N.  B.  This  is  done  by  a  counsel's  band,  for  the  land-  How  to  pro- 
lord  in  possession  without  any  affidavit,  fee  10s.  6d.  draw  ceed' 
up  the  rule  at  the  clerk  of  the  rules,  pay  10s.  6d.  make  a 
copy  and  annex  it  to  the  plea ;  add  also  the  common  con- 
sent rule  thereto,  in  which  insert  the  landlord's  name  de- 
fendant, (and  if  he  appear  with  the  tenant,  his  Dame 
also  must  be  inserted) ;  file  appearance  or  common  bail, 
as  the  action  is,  with  the  memorandum  on  a  5s.  stamp, 
and  leave  plea  at  the  judge's  chambers,  with  the  copy  of 
the  rules  annexed. 

The  landlord's  rule  further  is,  that  the  plaintiff  be  at  The  landlord's 
liberty  to  sign  judgment  against  the  casual  ejector,  but  rule  further  is, 
execution  is  stayed,  until  the  court  shall further order. 

Therefore  where  the  landlord  is  permitted  to  defend  Ho^topro- 

a  *  MUU1 

without  the  tenant,  judgment  is  always  signed  by  default 
against  the  casual  ejector ;  the  reason  of  which  is,  that 
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If  landlord 
without  the 

•       s 

tenant* 


When  land- 
lord is  made 
defendant, 
plaintiff  must 
prove  his  (the 
defendant's) 
tenant  in  poa- 
seaakra. 


So  if  tenant 
appear!  only. 


If  verdict  for 
plaintiff. 


Judgment 
against  casual 

ejector  set 
aside,  land- 
lord having 
no  notice  of 
ejectment 
from  his  te- 
nant. 
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under  it,  the  plaintiff,  if  he  obtain  a  verdict,  may  get  pot 
.session  of  the  premises,  which  he  could  not  do,  bj  virtue 
of  a  judgment  against  a  person  out  of  possession. 

If  the  landlord  appears  without  the  tenant,  sign  judg- 
ment immediately  against  the  casual  ejector,  as  before, 
then  proceed  to  make  up  the  issue  against  the  landlord, 
taking  the  copy  of  the  rules  annexed  to  the  plea,  to  the 
clerk  of  the  rules,  who  will  make  office  copies  of  same, 
annex  copies  to  the  issue  to  be  delivered,  and  if  upon  the 
trial,  plaintiff  obtains  a  verdict,  be  must  move  on  the  pro- 
duction of  the  postea  and  office  copies  of  the  two  rules, 
for  liberty  to  take  out  execution  against  the  casual 
ejector ;  it  is  a  rule  to  .shew  cause ;  fee  to  counsel  10s.  6d. 
which  serve,  and  then  proceed  to  make  it  absolute  as  is 
other  cases. 

It  is  necessary,  to  prove  the  defendant  or  his  tenant  ffl 
possession  of  the  premises ;  for  the  rule  is,  that  the  landlord 
Shall  defend  for  the  premises  only  whereof  his  tenant! 
are  in  possession,  and  the  party  does  not  admit  himself 
to  be  landlord  of  any  premises  which  the  plaintiff  maj 
make  title  to,  but  of  such  only  as  were  in  possession  of 
those  tenants.  Smith  dem.  Taylor  v.  Mann,  1  Wit 
220. 

This  case  is  confirmed  by  a  new  determination,  Choi- 
right  v.  Rich,  7  Term  Rep.  827.  and  now,  even  where 
the  tenant  is  made  defendant,  and  enters  into  the  cob* 
mon  rule,  the  lessor  is  bound  at  the  trial  to  prove  dn 
tenant  in  possession  of  the  land,  &c.  claimed.    Ibid. 

The  day  for  shewing  cause  why  execution  should  net 
be  taken  out  against  a  casual  ejeotor,  is  the  proper 
time  for  the  landlord  to  resist  it ;  if  he  brings  error,  he 
must  then  shew  that  for  cause.  Edwards  v.  Edward 
2  Burr.  757.  If  he  omits  so  to  do,  the  execution  will  bei* 
gular  (although  error  be  sued  out  and  allowed,  prevwo* 
to  the  motion).  George  dem.  Bradley  v.  Wisdom,  W- 
756.  Barnes,  182. 

If  a  judgment  be  signed  against  casual  ejector,  4* 
landlord  may  move  to  set  it  aside,  on  the  ground  of  hj 
tenant's  not  having  given  him  notice.  And  the  court  wj» 
make  such  a  rule  on  the  ground  that  the  possession  oaght 
not  to  be  changed  where  there  had  been  no  trial  or  op- 
portunity of  trying,  though  obtaining  the  judgment  mig» 
be  owing  to  the  default,  or  even  treachery  of  the  defen- 
dant's own  tenant.  But  if  the  plaintiff  had  not  beengmty 
of  any  collusion  with  the  tenant,  they  thought  it  reasoi- 
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able  that  the  tenant,  who  was  the  person  guilty,  should 
pay  the  costs.  Doeexdem.  Troughtonv.  Roe,  4  Burr. 
1996. 

How  to  proceed  against  Tenant  after  Plea  filed. 

When  the  time  for  appearance  is  out,  search  At  the  When  time  for 
judge's  chambers  for  plea  and  consent  rule ;  take  them  and  appearance  is 
give  receipt  in  the  book,  and  if  you  mean  to  go  to  trial  0^jJ|S*  to 
(first  sign  the  name  of  the  plaintiffs  attorney  to  the  con-  ^roceea' 
sent  rule  above  the  name  of  the  defendants  attorney), 
take  same  to  the  clerk  of  the  rules,  who  wiH  file  it,  giving 
you  the  rule  itself  on  stamp ;  and  when  the  issue  is  deli* 
vered,  a  copy  of  that  rule  is  annexed  to  the  issue,  made 
on  plain  paper. 

If  the  declaration   be  by  bill,  then  make  up  the   issue  Issue  by  bill, 
with  a  memorandum  of  the  term  the  plea  is  of,  inserting  what  term  to 
the  real  defendant's  name,  instead  of  Richard  Roe,  the  he  made  of. 
casual  ejector.     The  memorandum  of  the  issue  will  be 
the  same  as  under  title  Issue,  only  say, "  of  a  plea  of  tres- 
*'  pass  and  ejectment/' 

The  issue  must  agree  with  the  declaration  first  deli-  hsue  nnut 
yered  ( except  in  the  defendant's  name)  unless  an  order  ■PfeJrWl  da" 
Bas  been  obtained  to  amend  same.    Ld.  Ray.  1411.  or       a  on# 
a  summons  may  be  taken  out  to  make  it  so.    Ibid. 

The  rule  is,  where  there  are  a  number  of  declarations  Consolidating 
served,  and  all  depend  precisely  on  the  same  title,  there  of  declara- 
can  be  no  doubt  (if  in  the  same  county)  the  court  will tMnM' 
order  them  to  be  consolidated.    Doe  ex  dem.  of  PuUeney 
and  others  v.  Freeman,  Trin.  Term  1 790,  see  2  Term  Rep. 
€39.  Cecil  v.  Briggs ;  and  it  is.upon  this  principle,   that 
the  court  will  not  endure  such  a  multiplicity  of  suits. 
Contra  Str.  1149. 

If  it  is  by  original,   make  up  the  issue  of  the  same  Issue  by  ori- 
term  with   the  plea,  but  no  memorandum.     You  begin  ginaL 
with  the  declaration,  then  add  plea  and  join  issue,  (a) 

The  same  time  is  allowed  for  notice  of  trial  in  eject-  Notice  of  trial. 
inent,  as  in  other  cases,  both  in  town  and  country. 


(a)  Bat  if  you  do  not  deliver  the  issue  that  term,  then 
make  up  the  issue  the  term  you  add  the  similiter.  This 
may  be  done  as  well  by  bill  as  by  original. 
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Of  Infant  Lessor. 

Infant  plain-       jf  the  iegsor  0f  the  piaintiflF  is-  an  infant,  after  the  plea  * 

a  /ruaraHa^1116  ^^»  you  may  ^iave  a  summons  "  to  shew  cause  why  fir- 

"  ther  proceedings  shall  not  be  staid  until  a  sufficient 
"  guardian  is  appointed  for  the  lessor  of  the  plaintiff, 
"  who  will  undertake  to  pay  the  defendant  such  cods  « 
."  may  be  adjudged  to  him"  And  an  order  will  be  grant- 
ed, although  there  is  a  real  plaintiff  named.  Yon  petition 
in  the  same  manner  to  appoint  a  prochein  amy,  as  under 
title  Infants,  and  prochein  amy  enters  into  the  common 
rule,  4nd  employs  an  attorney  for  that  purpose. 


Of  Security  for  the  Costs  J 

If^°Lr*the       Proceedings'  were  staid  till  the  lessor  of  the  plaintif 
fl^^i*    should  give  security  for  costs,  his  residence  being  ffl 
tor  cost*.         Ireland,  though  this  ejectment  was  brought  under  the  di- 
rection of  the  court  of  Chancery,  and  401,  security  bid 
been  already  given  there.      2  Burr.  1177.     Doer,  fid- 
ford. 

me™.6'  ***"       Where  there  has  been  a  former  ejectment,  the  rale  is, 

to  stay  the  proceedings  in  the  second  ejectment  till  the 

costs  of  the  former  are  p&id,  and  not  till  security  is  gird 

.for  the  costs  of  the  second.     Doe  ex  dem.  Selby  v.  Jltto* 

Bart.   \  Term  Rep.  491.     Per  Buller,J. 

Of  making  up  the  Records 

Record.  The  record  in  ejectment  is  made  up  in  the  same  ma* 

ner  as  others,  with  two  placitas  of  the  term  the  issue  if 
delivered,  only  say, "  in  a  plea  of  trespass  and  ejeetmat.* 

Verdict.  Aft;Br  triaj  if  fae  piaintiflf  obtains  a  verdict,  give  a  rote  for 

judgment,  and  tax  the  costs  as  in  other  cases. 

Special  ver-  On  a  special  verdict  it  ought  to  appear,  that  the  lessor  of 
dic*'  the  plaintiff  might  enter  at  the  time  he  brought  the  eject- 

ment.    1  Burr.  60. 

If  judgment  If  judgment  in  ejectment  be  signed  in  a  country  can* 
signed  in  a  for  want  of  a  plea,  but  no  possession  delivered,  a  judge, 
country  cause.  at  ^^  time  Defore  the  assizes,  may  compel  the  plaioul 

to  accept  a  plea,  or  stay  the  further  proceeding;  but  ■ 
possession  be  delivered,  it  is  said,  he  is.  without  remedy 
1  Salk.  577;    Anon.   Per  UoU.    But  it  is  discretionary  * 


EJECTMENT,  ,  687 

the  judge  to  make  such  order  as  he  shall  think  fit,,  under 
the  circumstances  of  the  case,  (a) 

Judgments  in  Ejectment. 

And  the  said  Richard,  by  S.  U.  his  attorney,  conies  and  judgment  by 
defends  the  force  and  injury,  when,  &c.  and  says  nothing  .nil  <8cit  with 
in  bar  or   preclusion  of  the  said  action  of  the  said  John  a  remittitur 
Doe,  but  makes  default,  by  which  the  said  John  Doe  re-  damnft- 
mains  therein  undefended  against  the  said  Richard  Roe; 
therefore  it  is  considered  that  the  said  John  recover  against 
the  s&id  Richard,  bis  said  term  yet  to  come,  of  and  in  the 
tenements  aforesaid,  with  the'  appurtenances ;  and  upon 
this  the  said  John  freely  here  in  court  remits  to  the  said 
Richard  all  such  damages,  costs  and  charges,  as  he  the 
said  John  hath  sustained  by  occasion  of  the  trespass  and 
ejectment  aforesaid ;  therefore  the  said  Richard  is  free 
from  those  damages,  costs  and  charges,  *&c. :  and  upon 
this  the  said  John  prays  the  writ  of  our  lord  the  king,  to  be 
directed  to  the  sheriff  of  the  county  aforesaid,  to  cause 
him  to  have  possession  of  his  said  term  yet  to  come,  of 
and  in  the  tenements  aforesaid,  with  the  appurtenances  ; 
and  it  is  granted  to  him,  returnable  before  our  said  lord 
the  king  at  Westminster,  on  next  after 

(if  by  original,  on  wheresoever,  &c.) 

At  which  day,  before  our  said  lord  the  king  at  West-  Final  judg- 
minster,    comes  the  parties  aforesaid,  by  their  attornies  numt  ffte!rf'ct 
aforesaid;  and  upon  this  the  premises  being  seen  ^dff"^1?^ 
fully  understood  by  the  court  here,  it  is  considered,  that  ^fr. 
the  said  John  recover  against  the  said  A.  his  term  afore- 
said yet  to  come,  of  and  in  the  tenements  aforesaid,  with 
the  appurtenances,  and  his  damages  aforesaid  assessed  by 
the  said  jury  in  form  aforesaid,  and  also.  901.  by  the  court 
of  our  lord  the  king  now  here  adjudged  of  increase  to  the 
said  John  by  his  assent,  which  damages  amount  in  the 


(a)  After  verdict  for  a  messuage  and  tenement,  the 
court  will  give  leave  to  enter  the  verdict,  according  to 
the  judge's  notes  for  the  messuage  only  (even  pending  a 
rule  to  arrest  the  judgment  on  that  account),  without 
obliging  the  lessor  to  release  the  damages.  8  East,  357. 
Goodtittev.  Otway,  Cro.  Eliz.  186.  Wood  v.  Payne.  1  Sid. 
295.  Burbury  v.  Yeomans.  S.  P.  See  2  Str.  834.  Good- 
title  v.  Walton,  and  1  East,  441.  Doe  v.  Plowan,  the  two 
cases  moved  on  to  arrest  the  judgment. 
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Hab.  fac.  poa. 


Judgment  in 
ejectment  by- 
cognovit  ac- 
tionem relicta 
verificatione 
.after  issue 
joined,  with  a 
remittitur 
damna. 


Judgpnent 


day  of 
1817. 


Judgment  for 
plaintiff  on  a 
verdict. 


whale  to  901.  Is. ;  and  that  the  said  A.  be  taken,  Ac.  And 
upon  this  the  said  John  Doe  pray§  the  writ  of  our  said 
lord  the  king,  to  be  directed  to  the  sheriff  of  the  county 
aforesaid,  to  cause  him  to  have  bis  possession  of  his  said 
term  yet  to  come,  of  and  in  the  tenements  aforesaid,  with 
the  appurtenances;  and  it  is  granted  to  him,  fetartthle, 
Ac. 

Enter  on  the  roll  as  far  as  to  the  end  of  the  issue,  tires 
say,  At  which  day  before  our  lord  the  king  at  WW- 
minster,  comes  the  parties  aforesaid  by  their  attorntet 
aforesaid,  and  the  sheriff  did  not  send  the  s&id  writ,  nor 
did  he  do  any  thing  thereupon ;  and  hereupon  the  said 
C.  t).  relinquishes  bringing  his  said  plea  by  aim  above 
[Headed,  and   says  that  he  cannot  deny  the  said  action 
of  the  fcaid  John,  nor  but  that  he  the  said  C.  is  guilty  of  the 
trespass  and  ejectment  aforesaid  above  laid  to  bis  charge 
in  manner  and  form  as  the  said  John  hath  above  thereof 
d6thplained  against  him ;  and  he  confesses  and  admit! 
that  {he  said  John  hath  sustained  damages,  by  reason  of 
the  trespass  and  ejectment  aforesaid,  besides  his  costs  ail 
charges  by  him  laid  out  about  his  suit  in  this  behalf  to  I* 
and  hereupon  the  said  John  Doe  freely  here  in  court  ft* 
mits  to  the  said  C.  the  residue  of  the  damages  in  the  Aid 
declaration  mentioned :  and  he  prays  judgment  and  to 
term  yet  to  come  ot  and  in  the  tenements  effdresaid,  tfitk 
the  appurtenances  together  with  his  said  daihages  so  con- 
fessed and  his  costs  and  charges  aforesaid  to  be  adjudged 
to  him,  Sec.  Therefore  it  is  considered,  That  the  said  Job 
do  recover  against  the  said  C.  bis  term  aforesaid,  yet  to 
eome  of  and  in  the  tenements  aforesaid,  with  the  appar- 
tenances,  and  the  said  Is.  damages  so  in  form  afoiw 
confessed,  and  also  71.  10s.  for  his  said  costs  and  charge* 
by  the  court  of  our  said  lord  the  king  now  here,  adjudged 
to  the  said  Jokn,  and  with  bis  assent,  which  said  damages, 
costs  and  charges,  in  the  whole  amount  to  71.  1  Is. ;  And 
the  said  John  prays  the  writ  of  our  said  lord  the  king  to 
be  directed  to  the  sheriff  aforesaid,  to  cause  him  to  hate 
his  possession  of  his  term  aforesaid  yet  to  come  of  and  is 
the  tenements  aforesaid,  with  the  appurtenances,  audit 
is  granted  to  him,  returnable  before  our  said  lord  thekiag 
at  Westminster,  on  next  after  (if  by  origiaal 

say  on  wheresoever,  &c.) 

,  *  To  the  end  of  the  postea :  Therefore  it  is  considered  <W 
the  said  John  Doe  do  recover  against  the  said  C.  D.  W 
said  term  yet  to  comfe  of  arid  hi  the  tenements  aforesaid 
with  the  appurtenances  and  hid  said  dattages  to  one  atfl- 
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liog  by  the  jurors  aforesaid  in  form  aforesaid  assessed,  and 
also        1.  for  his  said  costs  and  charges  by  the  court  of 
our  said  lord  the  king  now  here  adjudged  of  increase  to    - 
the  said  John  Doe,  and  with  bis  assent,  which  said  dama- 
ges, costs  and  charges  in  the  whole  amourit  to         1.  and  Camatur. 
let  the  said  C.  be  taken,  Ac.  And  hereupon  the  said  John 
Doe  prays  the  writ  of  our  said  lord  the  king  to  be  directed 
to  the  sheriff  of  the  county  aforesaid,  to  cause  him  to  have 
possession  of  his  said  term  yet  to  come  of  and  in  the  tene- 
ments aforesaid  with  the  appurtenances,  and  it  is  granted  ff  by  bill, 
to  him  before  our  said  lord  the  king  at  Westminster  on 
next  afte  &c.  If  by  original  then  say  be- 

fore our  said  lord  the  king  on  wheresoever  he  shall 

then  be  in  England,  &c. 

Bow  to  proceed  if  there  be  a  Nonsuit,  or  a  Vprdict. 

If  the  defendant  will  not  appear  at  the  trial,  and  con-  If  plaintiff!* 
fess  lease,  entry,  and  ouster,  the  practice  is  to  call  the  nonsuited  for 
defendant  and  his  attorney,  if  he  be  within  the  rule,  and  y*2*rfcon" 
on  his  non-appearance,  or  on  refusal  to  comply  with  the  Jjfcw  and** 
rule,  to  call  the  plaintiff  and  nonsuit  him  ;  then  at  the  oy^  &c 
plaintiff's  instance,  the  cause  of  the  nonsuit  is  indorsed 
on  the  postea,  which  entitles  the  plaintiff  to  judgment 
against  the  casual  ejector,  when  the  postea  is  returned 
into  court.    Sali.  269.    Turner  v.  Barnaby. 

If  there  are  several  defendants  for  the  same  premises,  Joint  defeo- 
and  some  appear  and  confess,  but  others  do  not,  the  plain-  dants,  oneap- 
tiff  may  go  on  as  to  the  former,  and  be  nonsuit  as  to  the  fiSfc^tfui 
latter ;  but  the  cause  of  the  nonsuit  must  be  expressed  in  "'Lw^ 
the  record,  vis.  because  those  defendants  would  not  con-  definite. 
fess  lease,  Ac.  and  on  the  return  of  the  postea,  ti\e  court 
would  be  informed,  what  lands  were  in  the  possession 
of  those  defendants,  that  the  judgment  might  be  entered 
against  the  casual  ejector  as  to  them.    Sreeves  v.  Rott, 
2  $<&k.  456.  pi.  6.  See  Ld.  Ray.  729.  Claxmore  v.  Searh 
et  al.  The  reason  of  such  special  entry  is,  that  they  should 
not  have  costs  against  the  plaintiff. 

Where  a  verdict  shall  be  given  for  the  defendant,  or  the  How  to  pro* 
plaintiff  shall  be  nonsuited  for  any  other  cause  than  for  <***  ffe? 
the  defendant's  not  confessing  lease,  entry,  and  ouster,  n^s^d'oo 
the  defendant  must  proceed  to  tax  his  costs  on  the  postea9  the  merit*  or 
as  in  other  actions,  and  sue  out  a  ca.  sa.  against  .the  plain-  a  verdict  ior 
tiff;  and  if  upon  shewing  the  writ  under  seal  to  the  lessor  the  defendant 
of  the  plaintiff,  and  serving  him  with  a  copy  of  the  rule 
by  consent,  and  demanding  the  costs,  the  lessor  of  the 
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plaintiff  does  not  pay  the  costs,  the  court  will  grants 
attachment  against  him,  on  an  affidavit  of  the  facts,  (o) 

ceeTifpl^        "  ^e  plaintiff  is  nonsuited  for  want  of  confessing  lease, 
tiff  is  nonsuit-  entry,  and  ouster;  sign  judgment  against  the  casual  ejee- 
ed  for  want  of  tor,  as  if  no  appearance  was  entered,  upon  a  10s.  stamp 
confe8s£ng,&c.  paper,  producing  to  the  clerk  the  rule  for  judgment.  Oi 
the  return-day  of  the  distringas,  take  the  record  and  con- 
sent rule,  with  the  judgment  paper,  to  the  master,  and  be 
.  will  tax  the  costs,  on  the  consent  rule;  make  a  copy  of 
the  same ;  serve  defendant  therewith,  and  demand  the 
""       costs ;  which,  if  not  paid  to  the  lessor  of  the  plaintiff,  ke 
may,  on  affidavit  thereof,  move  for  an  attachment  There 
is  no  occasion  to  stamp  the  rule  with  a  10s.  stamp,  bot 
the  postea.    Shew  the  original  rule. 

After  nonsuit,  Formerly,  after  a  nonsuit  at  the  assizes,  for  want  of  cob- 
eatDOt,trfe  fe813*11^  a  tease*  entry  and  ouster,  the  plaintiffs  attorney 
pouession  un-  immediately  signed  his  judgment  and  made  out  a  writ  of 
til  the  day  in  possession ;  but  the  practice  is  since  altered,  so  that  now 
bank.  it  cannot  be  done,  until  after  the  postea  comes  in  at  the 

day  in  bank.    Styles,  442. 

Same  point,         The  court  held  that  after  a  nonsuit  for  want  of  defa- 

and held  same.  Want's  confessing  lease,  entry,  and  ouster,  the  writ  of  pas- 

v  ^  session  cannot  be  taken  out,  till  after  the  postea  comes  a 

on  the  day  in  bank.  Doe  v.  Copeland,  2  Term  Rep.  780. 
Salk.  259.  The  Common  Pleas  have  determined  other- 
wise, Fairfax  v.  Benlley,  Hil.  27  Geo.  3. 

If  the  plaintiff  is  nonsuited,  he  may  pay  the  coots  to 
which  of  the  defendants  he  pleases.    Sir.  576. 

New  trial.  ^  new  *™a'  ma7>  uPon  proper  grounds,  be  granted  a 

ejectment,  as  well  as  in  other  cases.  4  Burr.  2224.  Gooi- 
title  v.  Clayton. 

Verdict  cures       A  verdict  cures  a  defect  in  setting  out  the  title,  thoog* 

a  defect  in  tte  it  cannot  cure  a  defective  title.  2  Burr.  1 159.  The  nkad- 

J^1^114  of  ings  were  intituled,  H.  I  Geo.  3.  the  lease  said  to  be  na* 

33d  year  of  said  king,  to  hold  from  the  quarter  day  Act 

last  past;  verdict  was  confirmed,  as  being  a  mere  n* 

take  of  the  clerk.     Ibid. 

Execution  Execution  must  be  taken  out  according  to  what  i» 

must  be  taken  right  and  justice  is  really  recovered,  and  cannot  be  tabs 

out  according 

to  right  ...  — - 

(a)  See  the  stat.  4  Jac.  1.  c.  3.  as  to  the  costs  ona  bob* 
suit  or  a  verdict.    Also  stat.  8  W.  3.  c.  1 1 . 


J 


EJECTMENT.  .  ^91 

out  for  more;  for  the  judgment  is  not  to  be  for  a  moiety  : 
only,  it  must  be  that  he  recover  his  term.  1  Burr.  866. 

If  there  be  a  verdict  for  the  plaintiff,  he  may  have  a  ca.  ^^cmf°r 
sa.  otfi.fa.  for  the  costs,  and  a  writ  of  kao.  fac.  post.  ^"  aca^wu 
afterwards,  or  a  writ  of  possession  and  fi.fa.  together  in  or  ^  fofor 
one  writ  costs. 

If  lessor  of  plaintiff  dies  before  issue  joined,  and  before  If  lessor  dies, 
the  assizes,  and  plaintiff  is  nonsuited  for  want  of  confess- 
ing of  lease,  &c.  the  executor  of  lessor  shall  not  have 
costs.    2  Wile.  7. 

If  in  ejectment  against  two,  one  dies  after  issue,  but  be-  Two  defen- 
fore  trial,  the  death  must  be  suggested  on  the  roll,  and  it  dants,  and  one 
must  be  awarded,  that  proceedings  stay  against  the  deceas-  ^5S* 
ed,  but  no  need  of  quod  querm  nil  capiat ;  and  judgment 
must  be,  not  for  a  moiety,  but  that  plaintiff  recover  his 
term  ;  but  he  must  take  execution  for  no  more  than  he 
hath  a  right  to  recover.     1  Burr.  362.  Far  v.  Derm. 

« 

If  lessor  of  plaintiff  dies,  this  cannot  be  pleaded  puis  Lessor  dies. 
darrein  cont.  because  the  right  is  supposed  in  the  lessee. 
J9bfr.  5. 

Of  the  Writ  of  Possession.' 

Id  real  actions,  where  the  freehold  is  recovered,  the  In  real  ac« 
demandant  has  execution  by  the  writ  of  habere  facias  tions. 
feisinam ;  in  ejectment,  therefore,  it  is  but  just  that  a 
similar  remedy  shall  be  permitted  to  the  plaintiff,  who,  as 
lie  now  has  judgment  to  recover  the  possession  of  the 
l&nd,  may  put  the  sentence  of  the  law  in  execution  by 
Virtue  of  a  writ  of  habere  facias  possessionem,  directing 
the  sheriff  to  give  actual  possession  to  the  plaintiff  of  the 
laud  recovered.  The  mode  of  executing  this  writ  is  in 
my  Office  of  Sheriff. 

It  may  be  sued  out  tbtmgh  the  lessor  of  the  plaintiff  be  It  may  be    . 
dead,  if  tested  the  last  day  of  the  preceding  term.     Doe  sae^>  though . 
dem.  Beyer  v.  Roe,  4  Burr.   1970.     The  legal  relation  le88orbe  ^^ 
to  the  day  of  the  teste  is  proper  to  be  supported  in  main- 
tenance of  a  writ  of  possession  on  a  judgment  in  eject- 
itient.     Ibid. 

Ejectment  against  a  feme  sole,  who  married  before  trial, 
and  verdict  and  judgment  against  her  by  her  original 
lame,  held  that  it  was  regular  to  issue  an  hab.  fac.pos. 
uid  fi*fa.  against  her  by  the  same  name,  though  the  fi.  fa. 
was  inoperative.  Doe  dem.  Taggart  v.  Sarali  Butcher, 
I  Maule  and  Selw.  557. 

Y  v2 


6$2  EJECTMENT. 

A  writ  of  pos-     George  the  third,  <fcc.  to  the  sheriff  of  Middlesex^  pat- 

hSL°n  inS :  Wherea*  jr°Aw  -°°*i  fet€ly  in  OVLt  court,  before  as  il 

Westminster,  by  bill  without  our  writ,  and  by  the  judg- 
ment of  the  said  court,  recovered  against  Richard  Jte 
his  term  yet  to  come,  of  and  in  one  messuage,  Ac  (toe 
describe  the  parcels  as  in  the  ejectment  exactly),  wilfc 
the  appurtenances,  situate,  lying,  and  being  in 
in  your  county,  which  John  Charles  on  the  2d  day  of 
April,  in  the  57th  year  of  our  reign,  demised  to  the  aid 
John,  for  a  term  of  years,  which  is  not  yet  expired,  to 
hold  from  the  1  st  day  of  April  then  last  past,  unto  the  hfl 
end  and  term  of  five  years  from  thence  next  ensuing,  asd 
fully  to  be  complete  and  ended ;  by  virtue  of  which  aid 
demise  the  said  John  Doe  entered  upon  the  same  toe 
ments,  with  the  appurtenances,  and  was  possessed  thereot 
until  the  said  Richard  afterwards,  to  Wit,  on  the  suaeti 
day  of  April,  in  the  57th  year  afortteaid,  with  force  aid 
arms  entered  into  the  said  tenements,  with  the  appurte- 
nances, which  the  said  John  Charles  demised  to  the  s^ 
John  in  manner  aforesaid,  and  for  the  term  aforewd,aid 
then  and  there  ejected,  drove  out  and  removed  hia  A* 
said  John  Doe,  from  bis  said  farm,  his  said  term  thes  aid 
there  not  being  expired,  and  him  tbeuaid  JbAnhath  witk* 
held  from  his  possession  thereof,  and  still  doth  withhold, 
whereof  the  said  Richard  is  convicted,  as  appears  to  u«f 
record :  Therefore  we  command  you  that  without  defy 
yoti  cause  the  said  John  Doe  to  have  his  possession  of  to 
term  aforesaid  yet  to  coine,  of  and  in  the  tenements  afefr 
said,  with  the  appurtenances,  and  in  what  manner  j* 
.  v  Tf .  shall   have  executed  this  our  writ,  make  appear  to  m* 

JJJJ.*    Westminster,  on  next  after  (a);  and  hi* 

"  on,  &c.'  there  then  this  writ.  Witness,  Edward  Lard  Elt& 
wheresoever     rough,  &C.  (6) 

teSL?-"1  George,  dec.  (to  the  end  of  the  hab.fae.  pos.  ai*r* 
land."  return  day,)  then  say,  We  also  command  you,  that  of fc 
Writ  of  pos*  goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick, 
session  and  fl.  you  cause  to  be  made  261.  which  the  said  John  DoeWtj 
fa.  for  costs.  .    ..  .  , 

(6)  The  plaintiff  may,  in  case  he  does  not  rffcctosHf 
get  possession  on  the  'first  writ,  have  an  alias :  tari** 
writs  should  be  (in  case  there  be  a  necessity)  airankd* 
the  roll  and  filed  ;  jmd  there  must  bea  suggestion  out* 
roll  that  the  sheriff  did  not  send  the  first  writ,  nor  did  kf 
do  any  thing  thereon ;  nor  can  the  second  writ  issue,** 
the  first  is  returnable.    Palm.  289. 
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in  our  said  court  before  ns  at  Westminster,  recovered 
against  the  said  C.  D.  for  his  damages  which  he  had  sus- 
tained, as  well  by  reason  of  the  trespass  and  ejectment 
aforesaid,  as  for  his  costs  and  charges  by  him  about  his 
suit  in  that  behalf  expended,  whereof  the  said  C.  D.  is 
also  convicted  as  appears  to  us  of  record :  and  have  you 
the  said  monies  before  us  at  Westminster  on  the  said 

next  after  to  render  to  the  said  John  Doe 

for  his  damages,  costs  and  charges  aforesaid ;  and  have 
there  then  this  writ     Witness,  &c.    N.  B.  This  writ  is  to  £jj  °^«if111? 
be  signed  by  Messrs.  Provost  and  Chambre,  and  sealed,  W0J5  /  t^en) 
a  prcecipe  is  made  for  the  office.  out/ 

The  sheriff  grants  a'  warrant  on  this  writ ;  pay  2s.  6d. 
and  he  will  put  the  lessor  of  the  plaintiff  in  possession. 
One  who  recovers  land  part  of  a  highway,  must  recover 
it  subject  to  the  easement,  and  the  sheriff  must  deliver 
possession  subject  to  it     1  Burr.  133. 

George,  &c.    To  the  sheriff  of  Middlesex,  greeting :  writ  of  pos- 
Whereas  A.  A.  lately  in  our  court  before  us  at  Wcstmin-  session  on 
ster,  by  bill  without  our  writ,(a)and  by  the  judgment  of  the  J^o  several 
said  court,  recovered  against  R.  R.  his  term  yet  to  come,  ifiS^***  y 


day  of  Qctdbery  in  the  year 
our  reign,  at  the  parish  of  St  Luke  aforesaid,  demised  to 
the  said  A.  to  hold  the  same,  with  the  appurtenances,  to 
the  said  A  and  his  assigns,  from  the  30th  day  of  Sepiem- 
ber  then  last  past,  to  the  full  end  and  term  of  five  years 
from  thence  next  ensuing,  and  fully  to  be  compleat  and 
ended ;  and  also  bis  term  then  and  yet  to  come,  of  and 
in  five  other  messuages,  and  one  other  acre  of  land,  with 
the  appurtenances,  in  the  said  parish  of  Saint  Luke  in 
your  county,  which  J.  M.  on  the  said  first  day  of  October^ 
in  the  year  of  o.ur  reign  at  the  parish  of  §t  Luke 

aforesaid,  demised  to  the  said  A.  to  hold  the  same 
with  the  appurtenances  to  the  said  A,  and  his  assigns, 
from  the  30th  day  of  September  then  last  past,  to  the  full 
end  and  terip  of  five  year?  from  thence  next  ensuing,  and 
fully  to  be  compleat  and  ended,  by  virtue  of  which  said 
several  demises,  the  paid  A.  entered  into  the  said  several 
tenements,  with  the  appurtenances,  and  was  possessed 
thereof;  until  the  said  R.  afterwards,  to  wit,  on  tbejgaiji 
first  day  of  October  in  the  said  yefrr,  with  force  and 

arms,  &c.  entered  into  the  said  several  tenements  with 
the  appurtenances  which  the  said  J.  H.  and  J.  M.  had  re- 
spectively demised  to  the  said  A.  in  manner  and  for  the 
several  terms  aforesaid,  which  were  not  then  nor  are  yet 
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under  it,  the  plaintiff,  if  be  obtain  a  verdict,  may  get  pos- 
session of  the  premises,  wbicbhe  could  not  do,  by  virtue 
of  a  judgment  against  a  person  out  of  possession. 

If  the  landlord  appears  without  the  tenant,  sign  judg- 
ment immediately  against  the  casual  ejector,  as  before, 
then  proceed  to  make  up  the  issue  against  the  landlord, 
taking  the  copy  of  the  rules  annexed  to  the  plea,  to  the 
clerk  of  the  rules,  who  will  make  office  copies  of  same, 
annex  copies  to  the  issue  to  be  delivered,  and  if  upon  the 
trial,  plaintiff  obtains  a  verdict,  he  must  move  on  the  gro* 
duction  of  the  postea  and  office  copies  of  the  two  riles, 
for  liberty  to  take  out  execution  against  the  casual 
ejector ;  it  is  a  rule  to. shew  cause ;  fee  to  counsel  10s.  W. 
which  serve,  and  then  proceed  to  make  it  absolute  as  ia 
other  cases. 

It  is  necessary  to  prove  the  defendant  or  his  tenant  in 
^possession  of  the  premises;  for  the  rule  is,  that  the  landlord 
Shall  defend  for  the  premises  only  whereof  his  tenants 
are  in  possession,  and  the  party  does  not  admit  himself 
to  be  landlord  of  any  premises  which  the  plaintiff  maj 
make  title  to,  but  of  such  only  as  were  in  possession  of 
those  tenants.  Smith  dem.  Taylor  v.  Mann,  1  Wik 
220. 

This  case  is  confirmed  by  $  new  determination,  ffoorf- 
right  v.  Rich,  7  Term  Rep.  327.  and  now,  even  whet* 
the  tenant  is  made  defendant,  and  enters  into  the  con- 
mon  rule,  the  lessor  is  bound  at  the  trial  to  prove  (at 
tenant  in  possession  of  the  land,  &c.  claimed.    Ibid. 

The  day  for  shewing  cause  why  execution  should  a<* 
be  taken  out  against  a  casual  ejector,  is  the  pro** 
time  for  the  landlord  to  resist  it ;  if  he  brings  error,  be 
must  then  shew  that  for  cause.  Edwards  v.  Edvarf*, 
2  Burr.  757.  If  he  omits  so  to  do,  the  execution  will  be* 
gular  (although  error  be  sued  out  and  allowed,  P*™* 
to  the  motion).  George  dem.  Bradley  v.  Wisdom,  /** 
756.  Barnes,  182. 

If  a  judgment  be  signed  against  casual  ejector,  4* 
landlord  may  move  to  set  it  aside,  on  the  ground  of  a* 
tenant's  not  having  given  him  notice.  And  the  court  ww 
make  such  a  rule  on  the  ground  that  the  possession  oagw 
not  to  be  changed  where  there  had  been  no  trial  or  op- 
portunity of  trying,  though  obtaining  the  judgment  augw 
be  owing  to  the  default,  or  even  treachery  of  the  dew* 
dant's  own  tenant.  But  if  the  plaintiff  had  not  been  g*W 
of  any  collision  with  the  tenant,  they  thought  it  reaso* 
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able  that  the  tenant,  who  was  the  person  guilty,  should 
pay  the  costs.  Doe  ex  dem.  Troughton  v.  Roe,  4  Burr. 
1996. 

How  to  proceed  against  Tenant  after  Plea  filed. 

When  the  time  for  appearance  is  out,  search  rtt  the  When  time  for 
judge's  chambers  for  plea  and  consent  rule ;  take  them  and  appearance  is 
give  receipt  in  the  book,  and  if  you  mean  to  go  to  trial  °^^^  to 
(first  sign  the  name  of  the  plaintiffs  attorney  to  the  con-  Vroceeam 
sent  rule  above  the  name  of  the  defendant  s  attorney), 
take  same  to  the  clerk  of  the  rules,  who  will  file  it,  giving 
you  the  rule  itself  on  stamp ;  and  when  the  issue  is  deli- 
vered, a  copy  of  that  rule  is  annexed  to  the  issue,  made 
on  plain  paper. 

If  the  declaration  be  by  bill,  then  make  up  the   issue  Issue  by  bill, 
with  a  memorandum  of  the  term  the  plea  is  of,  inserting  what  term  to 
the  real  defendant's  name,  instead  of  Richard  Roe,  the  be™***  <* 
casual  ejector.    The  memorandum  -of  the  issue  will  he 
the  same  as  under  title  Issue,  only  say, "  of  a  plea  of  tres- 
*'  pasa  and  ejectment." 

The  issue  must  agree  with  the  declaration  first  deli-  Issue  mutt 
vered  ( except  in  the  defendant's  name)  unless  an  order  *fj^J^ d*" 
has  been  obtained  to  amend  same.     Ld.  Ray.  1411.  or  ctoratUwu 
a  summons  may  be  taken  out  to  make  it  so.    Ibid. 

The  rule  is,  where  there  are  a  number  of  declarations  Consolidating 
served,  and  all  depend  precisely  on  the  same  title,  there  of  deckra- 
can  be  no  doubt  (if  in  the  same  county)  the  court  will t30ns> 
order  them  to  be  consolidated.    Doe  ex  dem.  of  Pulteney 
and  others  v.  Freeman,  Trin.  Term  1790,  see  2  Term  Rep. 
639.  Cecil  v.  Briggs;  and  it  is  upon  this  principle,   that 
the  court  will  not  endure  such  a  multiplicity  of  suits. 
Contra  Str.  1 149. 

If  it  is  by  original,  make  up  the  issue  of  the  same  Issue  by  ori* 
term  with   the  plea,  but  no  memorandum.     You  begin  gfa&L 
with  the  declaration,  then  add  plea  and  join  issue,  (a) 

The  same  time  is  allowed  for  notice  of  trial  in  eject-  Notice  of  trial 
ment,  as  in  other  cases,  both  in  town  and  country. 


(a)  But  if  you  do  not  deliver  the  issue  that  term,  then 
snake  up  the  issue  the  term  you  add  the  similiter.  This 
may  be  done  as  well  by  bill  as  by  original. 
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Of  Infant  Lessor. 

Infant  plain-       If  the  lessor  of  the  plaintiff  is- an  infant,  after  the  plea  is 
^J^J^^1116  filed,  you  may  have  a  summons  "  to  shew  cause  wkyfur- 

"  ther  proceedings  shall  not  be  staid  until  a  sufficient 
"  guardian  is  appointed  for  the  lessor  of  the  plaintiff y 
"  who  will  undertake  to  pay  the  defendant  such  costs  as 
"  may  be  adjudged  to  him."  .And  an  order  will  be  grant- 
ed, although  there  is  a  real  pkuutiff  named.  You  petition 
in  the  same  manner  to  appoint  a  prochein  amy,  as  under 
title  Infants,  and  prochein  amy  enters  into  the  common 
rule,  and  employs  an  attorney  for  that  purpose. 

Of  Security  for  (he  Costs  J 

Lessorof  the  Proceedings  *  were  staid  tilf  the  lessor  of  the  *  plaintiff 
•^^Irit?  should  give   security   for  costs,  his  residence  being  is 

for  cost*  Ireland,  though  this  ejectment  was  brought  under  the  di- 
rection of  the  court  of  Chancery,  and  401.  security  bad 
been  already  given  there.  2  Burr.  1 177.  Doe  y.  At 
ford. 

mem.^  ***"  Where  there  has  been  a  former  ejectment,  the  rule  is, 
to  stay  the  proceedings  in  the  second  ejectment  till  the 
costs  of  the  former  are  p&id,  and  not  till  security  is  give! 
for  the  costs  of  the  second.  Doe  ex  dem.  Selby  v.  Alston, 
Bart   \  Term  Rep.  481.     Per  Buller,J. 

Of  making  up  the  Record. 

Record.  The  record  in  ejectment  is  made  up  in  the  same  maa- 

ner  as  others,  with  two  placitas  of  the  term  the  issue  n 
delivered,  only  say, "  in  a  plea  of  trespass  and  ejectment* 

Veidkt.  After  triai  if  ^^  piaintiff  obtains  a  verdict,  give  a  rule  for 

judgment,  and  tax  the  costs  as  in  other  cases. 

Special  ver-         On  a  special  verdict  it  ought  to  appear,  that  the  lessor  of 
dlct'  the  plaintiff  might  enter  at  the  time  he  brought  the  eject- 

meat.     1  Burr.  60. 


If  judgment        If  judgment  in  ejectment  be  signed  in  a  country  ca 
signed  in  a      for  want  of  a  plea,  but  no  possession  delivered,  a  judge, 
country  cause.  ftt  ^y  tjme  before  the  assizes,  may  compel  the  plaintiff 

to  accept  a  plea,  or  stay  the  further  proceeding;  but  if 
possession  be  delivered,  it  is  said,  he  is.  without  remedy. 
1  Salk.  577;    Anon.   Per  Holt.    Eat  it  is  discretionary  in 
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the  judge  to  make  such  order  as  he  shall  think  fit,  under 
the  circumstances  of  the*  case,  (a) 

Judgments  in  Ejectment. 

And  the  said  Richard,  by  S.  U.  his  attorney,  comes  and  judgment  by 
defends  the  force  and  injury,  when,  <fcc  and  says  nothing  .nil  dicit  with 
in  bar  or   preclusion  of  the  said  action  of  the  said  John  *  remittitur 
Doe,  but  makes  default,  by  which  the  said  John  Doe  re-  ^anmn- 
mains  therein  undefended  against  the  said  Richard  Roe; 
therefore  it  is  considered  that  the  said  John  recover  against 
the  said  Richard,  his  said  term  yet  to  come,  of  and  in  the 
tenements  aforesaid,  with  the  appurtenances ;  and  upon 
this  the  said  John  freely  here  in  court  remits  to  the  said 
Richard  all  such  damages,  costs  and  charges,  as  he  the 
said  John  hath  sustained  by  occasion  of  the  trespass  and 
ejectment  aforesaid ;  therefore  the  said  Richard  is  free 
from  those  damages,  costs  and  charges,  &c. :  and  upon 
this  the  said  John  prays  the  writ  of  our  lord  the  king,  to  be 
directed  to  the  sheriff  of  the  county  aforesaid,  to  cause 
him  to  have  possession  of  bis  said  term  yet  to  come,  of 
and  in  the  tenements  aforesaid,  with  the  appurtenances  ; 
and  it  is  granted  to  him,  returnable  before  our  said  lord 
the  king  at  Westminster)  on  next  after 

(if  by  original,  on  wheresoever,  &c.) 

At  .which  day,  before  our  said  lord  the  king  at  West-  Final  judg- 
minster,    comes  the  parties  aforesaid,  by  their  attornies  ment  a^r 
aforesaid;  and  upon  this  the  premise*  being  seen  and  9*^  njaint 
fully  understood  by  the  court  here,  it  is  considered,  that  ^   e 
the  said  John  recover  against  the  said  A.  his  term  afore- 
said yet  to  come,  of  and  in  the  tenements  aforesaid,  with 
the  appurtenances,  and  his  damages  aforesaid  assessed  by. 
the  said  jury  in  form  aforesaid,  and  also  901.  by  the  court 
of  our  lord  the  king  now  here  adjudged  of  increase  to  the 
said   John  by  his  assent,  which  damage*  amount  in  the 


(a)  After  verdict  for  a  messuage  and  tenement,  the 
court  will  give  leave  to  enter  the  verdict,  according  to 
the  judge's  notes  for  the  messuage  only  (even  pending  a 
rule  to  arrest  the  judgment  on  that  account),  without 
obliging  the  lessor  to  release  the  damages.  8  East,  357. 
Goodtitlev.  Otway,  Cro.Eliz.  186.  Wood  v.  Payne.  1  Sid. 
295.  Burbury  v.  Veomans.  S.  P.  See  2  Str.  834.  Good- 
title  ▼.  Walton,  and  1  East,44l.  Doe  v.  Plowan,  the  two 
cases  moved  on  to  arrest  the  judgment. 


696 


Application  to 

Ky  rent  must 
made  be-, 
fore  trial,  &c 


Tfchtoit  mil? 
apply  to  pay 
rent,  Ac. 


Even  after 
judgment  and 
before  pos- 


ejectment 
how  to  be 
prepared. 


Affidavit  to 
more  for 
judgment* 


KJECTMEN*. 

this ;  or  else  that  the  landlord  shall  from  thenceforth 
hold  the  demised  premises  discharged  from  the  lease. 
1  Burr. 619.    Doe*.  Lewis. 

The  court  will  not  after  a  trial,  stay  the  proceedings 
on  payment  of  the  tent,  dec.  the  statute  only  warranting 
sufch  application  before  trial }  and  the  statute  is  not  con- 
fined to  cases  in  ejectment  brought  after  half  a  year1! 
rent,  when*  no  sufficient  distress  was  to  be  found  on  the 
premises.  Roe  dem.  West  v\  Davis,  7  East*  363.  See 
5  Term  Rep.  465.  Bull.  N.  P.  95.  qu.  Ed.  Pmi. 
Sturdy. 

If  the  tenant  is  served  with  a  declaration  in  ejeetment 
tipon  this  act  of  parliament*  hfe  inay  apply  by  sumnou 
to  stay  proceedings  Upon  payment  of  the  fettt  and  colli 
to  be  Wd .    Str.  900.    6  Mod.  345.     10  Mod.  383. 

This  may  be  done  even  after  judgment  against  the 
casual  ejector,  and  before  any  writ  of  possession.  Sir. 
900.     Goodtitle  v.  Holdfast. 

The  ejectment  is  prepared  as  before,  (it  is  not  necet 
fiary  to  make  an  actual  entry  or  seal  a  lease,)  laying  yov 
demise  after  the  rent  became  due,  which  is  generally 
twenty  days  after  the  quarter  ended;  after  service 
thereof,  the  folio  wing  affidavit  is  necessary,  entitling  Ike 
Cause. 

J.  K.  of,  Ac.  merchant,  the  leftftor  of  the  £laintif  it 
this  dause,  and  J.  B.  of,  &c*  gentleman,  severally  maki 
oath  and  say ;  and  first  thte  deponettt  J.  B.  for  him** 
iaith,  that  on  the  day  of  last  past,  ast 

for  several  days  before,  the  messuage  (a)  in  the  aniexei 
declaration  of  ejectment  mentioned,  wan  shot  up,  vA 
there  being  no  tenant  in  the  actual  possession  thereof)  kt 
this  deponent  did,  on  the  day  of  W. 

affix  a  tree  copjr  of  the  declaration  in  ejectment,  hereto 
annexed,  and  the  notice  thereunder  written*  upon  A* 
door  of  the  said  messuage*  in  tile  said  declaration  mo- 
tioned, late  in  the  tenure  of  A.  B.  b«in&  the  most  noto- 
rious part  thereof.  And  this  deponent  J.  K.  for  MatA 
saith,  that  before  such  copy  of  the  declaration  in  eject- 
ment was  affixed  as  aforesaid,  there   was  due  to  hifl 


(a)  Here  state  the  premises  for  which  the  ejected  » 
brought  (if  for  lands  only)  say>  being  a  notorious  fi-* 
of  the  lands  comprised  in  the  tfcid  declaration  in  *p+ 
ment. 
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ibis  deponent,  as  landlord  thereof,  from  the  said  A.  B* 
the  tenant  thereof,  the  8 una  of  141.  for  half  a  year's  rent 
upon  and  by  virtue  of  a  certain  indenture  of  lease,  bear- 
ing, date  the  day  of  1817,  and  made  be- 
tween this  deponent  of  the  one  part,  and  the  said  A.  B. 
of  the  other  part ;  and  that  no  sufficient  distress  was  then 
to  be  found  upon  the  said  messuage,  with  the  appurte- 
nances, countervailing  the  arrears  of  rent  then  due  to  this 
deponent ;  and  this  deponent  further  saith,  that,  at  the 
time  of  affixing  the  copy  of  the  said  declaration  in  eject- , 
ment  as  aforesaid,  he  had  power  to  re-enter  the  said 
messuage,  with  the  appurtenances  by  virtue  of  the  said 
lease,  for  the  non-payment  of  the  rent  so  in  arrear  as 
aforesaid.     Vide  Choirs  Hep.  68. 

Mote  on  this  affidavit  as  before,  fdr  judgment  against  How  to  move 
the  casual  ejector,  pay  counsel's  fee  10s.  6d.  and  if  no  "J"**"- 
appearance  and  plea,  draw  up  rule  for  judgment,  and 
sign  Mime.  , 

Where  there  is  no'  stipulation  in  the  lease  for  entry  When  land- 
without  demand,  you  may,  notwithstanding,  enter  with-  lord  ""P  en- 
out  demand,  provided  six  months  rent  is  in  arrear,  and  ter" 
there  is  not  a  sufficient  distress ;  otherwise,  in  such  cases, 
you  must  make  a  demand.     OooHtitle  v.  Ctofor,  Dougl.  ^  ^^^  ^ 
486.    An  actual  entry  is  not  necessary  to  maintain  this  try  not  necet" 
ejectment.     Ibid.  485.    2  Ld.  Raym.  750.     1  Salt.  259.  saiy. 

If  the  tenant  appears  and  pleads,  all  the  matters  in  the  If  tenant  ap- 
above  affidavit  must  be  proved  on  the  trial.  1  Burr.  620.  Pf*™  **  , 
Doe  v.  Lewis.  &  gftjf 

under  the  etat.   1 1  Geo.  2.  c.  19.  ** 


It  may  in  this  place  be  proper  to  notice  a  provision 
-which  the  legislature  has  made  for  landlords,  where  te- 
nants desert  the  premises,  by  slat.  11  Geo.  2.  c.  19.  e.  16. 
after  stating  that,  "  whereas  landlords  are  often  great  suf- 
"  ferers,  by  tenants  running  away  in  arrear,  and  not 
**  only  suffering  the  demised  premises  to  be  uncultivated, 
**  without  any  distress  thereon,  whereby  landlords  or  les- 
**  sor  might  be  satisfied  for  the  rent  arrear,  but  also  re- 
"  fusing  to  deliver  up    the  possession   of  the  demised 


O)  la  case  of  judgment  against  the  casual  ejector,  and 
soarait  for  not  confessing,  &c.  the  stat.  directs,  that  it 
«h*U  be  made  appear  to  the  court  "  by  affidavit." 
On  the  trial,  the  same  thing  must  be  proved.  Denmeon, 
5.  Und. 
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"  premises,  whereby  the  landlords  are  put  to  the  ex- 
"  pence  and  delay  of  recovering  iu  ejectments,  enacts 
"  that  if  any  tenant  holding  any  lands,  tenements  or 
"  hereditaments  at  a  rack-rent,  or  where  the  rent  re- 
"^served  shall  be  full  three-fourths  of  the  yearly  value 
"  of  the  demised  premises,  and  leave  the  same  uncul- 
"  tivated  or  unoccupied,  so  as  no  sufficient  distress  can 
"  be  had  to  countervail  the  arrears  of  rent,  it  shall  aod 
"  may  be  lawful  to  and  for  two  justices  of  the  peace 
xi  of  the  county,  riding,  division,  or  place  (having  no 
"  interest  in  the  demised  premises)  at  the  request  of  the 
"  lessor  or  landlord,  lessors  or  landlords,  or  his,  her 
xt  or  their  bailiffs  or  receiver,  to  go  upon,  or  view  the 
"  same,  and  affix  or  cause  to  be  affixed  on  the  most 
"  notorious  part  of  the  premises,  notice  in  writing 
"  what  day  (at  the  distance  of  fourteen  days  at  least,) 
they  will  return  to  take  a  second  view  thereof,  and 
if  upon  such  second  view,  the  tenant  or  some  person 
upon  his  or  her  behalf  shall  not  appear  and  pay  the 
"  rent  in  arrear,  or  there  shall  not  be  sufficient  distress 
upon  the  premises,  then  the  said  justices  may  put  the 
landlord  or  landlords,  lessor  or  lessors,  into  the  pos- 
session of  the  said  demised  premises ;  and  the  lease 
thereof,  I  to  such  tenants  as  to  any  demise  therein 
"  contained  only,  shall  from  thenceforth  become  void." 

Provided,  always  that  such  proceedings  of  the 
said  justices  shall  be  examinable  in  a  summary  way, 
by  the  next  justice  or  justices  of  assize,  of  the  respec- 
tive counties  in  which  such  lands  or  premises  Ik: 
and  if  they  lie  in  London  or  Middlesex,  by  the  judges 
of  the  court  of  King's  Bench  and  Common  Pleas;  if 
in  the  counties  palatine,  by  the  judges  thereof ;  or  if  in 
Wales,  then  before  the  courts  of  Grand  Sessions,  who 
are  thereby  respectively  empowered  to  order  restitution 
to  be  made,  to  such  tenant,  together  with  his  or  her 
expences  and  costs,  to  be  paid  by  the  lessor  landlord,  if 
they  shall  see  cause  for  the  same,  and  in  case  they  sbafl 
affirm  the  act  of  the  said  justices,  to  award  costs,  not 
exceeding  51.  for  the  frivolous  appeal.  *.  17. 

In  Easter  term,  41  Geo.  3.  Ourney  moved  for  a 
mandamus  to  be  directed  to  some  magistrates  of  the 
county  of  Middlesex,  in  order  that  they  should  proceed 
on  s.  si 6.  of  this  stat.  and  put  a  landlord  into  possession 
of  some  premises  directed  by  the  tenant  He  stated 
his  case  to  be  within  the  act,  and  said  that  the  magis- 
trates had  refused  to  interfere,  because  the  tenant  wan 
a  lodger  only.    Lord  Kenyon>  on  referring  to  the  act 
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asked  whether  the  premises  were  on  lease,  and  if  there 
was  a  proviso  for  re-entering*?    On  the  counsel  answer- 
ing in  the  negative,  his  lordship  said  in  his  opinion  the 
case  was  not  within  the  act.    The  preamble  of  the  act 
jspoke  of  the  expence  and  delay    to  which    landlords 
were  put,  in  bringing  ejectments  ;  it  seemed  therefore  to 
■him,  that  the  cause  applied  only  to  cases  where  the  land- 
lord could  support  an  ejectment,  as  where  there  was  a 
.written  lease  with  a  condition  to  re-enter  if  no  such  thing 
.existed ;  in  this  case  the  magistrates  had  done  right  in 
refusing  to  interfere.      Rule  refused.  MS.    case,  citetf, 

JVoodf.  Land,  and  Ten.  4  Ed.  430. 

* 

If  brought  for  Non-payment  of  Rent  only. 

By  (he  determination  in  the  case  of  Goodrigkt  v.  Caior, 
it  appears  if  an  ejectment  is  brought  for  non-payment 
-of  rent  only,  and  not  under  the  above  statute,  a  demand 
must  be  made  of  such  rent,  on  the  day  it  becomes  due, 
and  it  is  a  proceeding  at  common  law.  7  Term  Rep.  1 17. 
Doe  v.  Wandle%%. 

In  an  ejectment  for  the  forfeiture  of  a  lease,  the  court  For  the  for- 
-will  compel  the  plaintiff  to  give  in  a  particular  of  the  co-  feiture  of  a 
Tenants  of  the  breaches  of  the  times  when,  <&c.  on  which  lcase» a  B*^ 
lie  means  to  insist  that  the  defendant  has  forfeited  his  'J5^Sa may 
lease,  and  extend  the  rule  that  he  shall  not  be  permitted  be  had. 
to  give  evidence  at  the  trial  of  any  thing,  not  contain- 
ed in  those  particulars.    Birch  v.  Phillip*,  6  Term  Rep. 

Proceedings  by  a  Mortgagee. 

If  tt\e  mortgagee  have  a  right  of  entry,  and  the  pre- 
mises be  tenanted,  he  may  serve  an  ejectment;  but  if  the 
premises  be  vacant,  then  he  must  seal  a  lease  thereon  as 
before  stated. 

It  appears  that  a  mortgagee  may  recover  in  ejectment  When  ho  no- 
(without  notice  to  quit)  against  a  tenant  who  claims  on  twe' 
a  lease  from  the  mortgagor  granted  after  the  mortgage, 
without  the  privity  of  the  mortgagee.     Keech  v.  Hall, 
JJougl.  21.    3  East,  449.  S.  P. 

But  if  there  is  a  tenant  from  year  to  year,  and  the  Whenneces- 
landlord  mortgages,  pending  the  year,  the  tenant  is  en-  sai7- 
titled  to  six  months  notice  to  quit  from  the  mortgagee. 
Birch  v.  Wright,  1  Term  Rep.  378. 
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If  he  hat  It  i 8  said,  that  if  the  mortgagee  has  encouraged  the 

encouraged  tenant  to  lay  out  money,  he  cannot  maintain  this  actios, 
tenaiiraged       /#£"     Qowp.  Rep.  473, 

If  the  mort-  When  the  mortgagor  is  left  in  possession,  the  true  in- 
gagor  be  left  ferenoe  to  be  drawn,  is  an  agreement  tfeat  he  shall  posses 
in  possession  the  premises  at  will  in  the  strictest  sense,  and  therefore 
after  mort.  DO  notice  is  ever  given  him  to  quit,  and  he  is  not  even  et- 
**8e#  titled  to  reap  the  crop  as  other  tenants  at  will  are,  be- 

cause all  is  liable  to  the  debt ;  on  payment  of  which,  the 
mortgagee's,  title  ceases.  Dougl.  22.  Keech  v.  HalL  Msss 
v.  Gallimore.  279. 

Lease.  The  mortgagor  has  no  power,  express  or  implied,  to 

let  leases  not  subject  to  every  circumstance  of  the  mort- 
gage. Dougl.  22. 

Mortgagee  The  courts  have  gone  so  far  as  to  permit  the  mortga* 

may  proceed  g^  to  proceed  by  ejectment,  if  he  has  given  notice  to  the 
notfceto  ti»n  teaai]Lt  ^at  he  does  not  intend  to  disturb  his  possession, 
tenant  that  he  Dut  onty  requires  the  rent  to  be  paid  to  him,  and  not  to 
will  not  die-  the  mortgagor.  Lord  Mansfield,  Dougl.  R.  £82.  Host t. 
turb  hhn.         Gallimore. 

After  notice        A  mortgagee,  lifter  giving  notice  of  the   mortgage  Is 
he  is  entitled   the  tenant  in  possession  under  a  lease  prior  to  the  mort- 
reagent  m  ar-  gj^  jg  entitled  to  the  rent  in  arrear  at  tjie  time  of  the  no- 
tice, as   well  as  to  what  accrues  afterwards,    and  he 
may  distrain  for  it  after  such  notice.  Mots  v.  Gattimon, 
Dougl.  279,  but  he  cannot  eject. 

As  to  redeem-  The  stat.  7  Geo.  8.  c.  20.  enacts,  That  where  am  ejed- 
ing.  merit  is  brought  by  a  mortgagee  to  recover  the  possess** 

of  mortgaged  premises,  if  pending  the  suit,  the  persm 
who  has  a  right  to  redeem,  shall  appear  and  pay  the 
mortgagee,  or  bring  into  court  the  principal,  interest* 
and  costs,  to  be  computed  by  the  proper  officer,  he  shell 
be  dischargedfrom  the  mortgage  ;  and  the  court  shall,  kg 
rule,  compel  the  fnortgagee  to  re-convey  the 
and  deliver  up  all  deeds  relating  to  the  title  of  the 
see  s.  S.  the  proviso. 

A  judge's  txr-       ^  ju^ge's  order  may  be  had  for  this  purpose :  and  the 
der  will  do.     master  is  to  make  all  just  deductions  and  allowances  a» 
paying  off  the  mortgage. 

Application  to      if  applied  under  this  act,  after  a  writ  of -possession  hy 

P?y  a^fL^rxit  summons  to  pay  principal,  interest,  and  costs  ;  and  the 

executed.   "    ^6S6or  <tf  plaintiff's  attorney  objected  to  come  into  the 

terms.     IVlr.  Justice  Buller  s$id,  do  y gu  ohoose  to 

a  bill  to  redeem  ?    If  so,  X  cannot  relieve.    But,  by 
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sent,  be  made  the  order.    Doe  ex  dtm.    Bunce  v.  Hoe, 
E.  T.  1T91. 

If  the  mortgagee  bring  an  ejectment,  tbe  court  wiH  court  inn  or- 
order  him  to  shew  cause  why,  on  payment,  or  bringing  der  all  piy- 
into  court    principal,    interest,    and  costs,  proceedings  oeediug?  to 
should  not  be  staid.    Str.  413.    Now  done  by  summons.  9tajt 

On  the  application  of  the  mortgagor,  or  his  assignee,  out  payment 
of  the  equity  of  redemption,  the  court  will  stay  proceed-  of  a  bond  for 
lugs  on  payments  principal,  interest*  and  costs,  without  money  lent 
paying  money  lent  on  bond:    but  not  if  it  was  an  heir. 
Str.  1 107.    Archer  v.  Snatt,  Andrews,  341. 

On  payment  of  principal,  Ac.  court  will  stay  proceed-  win^rta^pro- 
wags,  and  on  bond  for  performance  of  covenants  in  a  deed  cetdings  on 
of  mortgage*  and  will  discharge  defendant  out  of  custody,  bond,  &c 
though  he  had  agreed  to  convey  the  equity  of  redemp- 
tion to  plaintiff,  if  no  tender  was  made  of  conveyance  to 
be  executed.  1  WUs.  80.  Skinner  v.  Stacey. 

But  if  the  mortgagor  has  entered  into  an  agreement  cm-  Wbwithcpr*. 
der  seal  with  the  mortgagee  to  convey  the  equity  of  re-  ceedings  wtt 
demption,  tbe  court  will  not  stay  tbe  proceedings  on  pay-  not  be  stayed. 
merit  of  prinoipal,  interest  and  costs,  as  a  court  of  equity 
would  decree  him  to  complete  such  agreement  CtoodtiUe 
y.  Pope,  7  Term  Rep.  185. 

Horn  to  recover  the  Mesne  Profits,  and  from  what  Time. 

If  judgment  be  obtained  in  ejectment,  bring  an  action 
for  the  mesne  profits ;  and  as  it  is  consequential  to  tbe 
recovery,  it  may  be  brought  either  in  the  name  of  tbe  no- 
minal plaintiff y  or  in  the  name  of  his  lesser;  and  in  either 
shape,  it  is  equally  his  action  against  the  tenant  in  pos- 
session, to  recover  the  value  of  the  profits,  unjustly  re- 
ceived by  the  tenant,  in  Consequence  of  tbe  ouster  com- 
plained of  in  the  ejectment ;  for  after  a  recovery  in  eject- 
ment, the  tenant  is  estopped  from  controverting  the  plain- 
tiffs titie,  in  a  subsequent  action  for  tbe  mesne  profits, 
provided  the  plaintiff  only  proceeds  for  mesne  profits, 
Jrom  the  time  of  the  ouster  complained  of  in  ejectment  > 
but  if  he  proceed  for  antecedent  profits,  he  must  prove 
bis  title  to  the  premises  frwn  whence  they  arose,  to  shew 
Ms  Yight  to  regime  them.  S  Burr.  661.  Aslyn  v.  Parkyn.m 

In  order  to  prove  the  plaintiff  *s  title,  where  the  judge  n^J^Stolf 
ment  is  against  the  tenant  in  possession,  and  the  action  by 
against  hkn,  it  seems  sufficient  to  produce  an  office  copy 
of  the  judgment,  without  proving  the  writ  of  possession 
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s  WUf.  119.     executed.    But  where  the  judgment  is  against  the 

ejector,  he  must  then  prove  the  writ  of  possession  exe- 
cuted also.     BuU.  N.  P.  87.     And  it  is  usual  for  the  plain- 
tiff  to  recover  the  costs  of  the  ejectment  as  well  as  the 
mesne  profits,  ibid.  88.  therefore  the  attorney's  bill  will 
be  necessary  to  be  proved.     1  Term  Rep.  547.     As  to 
the  value  of  the  mesne  profits,  they  must  be  proved;  bat 
in  estimating  that  value,  the  jury  are  not  confined  to  the 
mere  rent  of  the  premises,  for  they  may  give  whatever 
Jury  are  not    damages  they  think  proper,  though  the  defendant  may 
confined  to  the  plead  the  statute  of  limitation*,  and  by  that  means  pro- 
mere  rent.       tect  himself  from  all  but  the  last  six  years.    3  Wils.  121. 
2  Burr.  667.  Bull  N.  P.  88. 

^SS^m  In  Asplin  v.  Parkin,  2  Burr.  668.  Lord  Mansfield  says^ 

between  the  there  is  no  distinction  between  a  judgment  in  ejectment 
judgment  on  a  verdict,  and  a  judgment  by  default.  In  the  first 
J^i?tandbv  case,  the  right  of  the  plaintiff  is  tried,  and  determined 
default.  against  the  defendant;  in  the  last  case,  it  is  confessed 

T*leit^S?tXs  ^'ie  *enan*  is  concluded  by  the  judgment,  and  cannot 
concluded.  controvert  the  title,  consequently  he  cannot  controvert 
the  plaintiff's  possession  ;  because  his  possession  is  part 
of  his  title.  The  judgment  concludes  the  parties,  as  to 
the  subject  matter  of  it ;  beyond  the  time  laid  in  the  de- 
mise, it  proves  nothing  at  all. 

If  lessor  goes       If  the  lessor  of  the  plaintiff  goes  for  mesne  profits  be- 

be  mdlS?    ^°re  the  demise  laid>  the  defe*dant  is  then  at  liberty  to 

laldto  demise,  controvert  his  title ;  so  against  a  precedent  occupier,  the 

'  record   is  no  evidence,  and.  therefore  against  him,  the 

plaintiff  must  shew  and  prove  a  title.   Bull.  N.  P.  87. 

1  Sid.  239.  Str.  060.  See  3   fVils.  118.   as  to  damages. 

enant  in        ^n(j  Qne  tenan^  jn  common,  may  have  this  action  against 

another  tenant  in  common,  after  judgment  against  the 
casual  ejector.  Ibid. 

^rTwffl*  If  an  action  be  brought  by  the  nominal  plaintiff;  the 

proceedings  7  court>  on  application,  will  stay  the  proc 
till  security,     till  security  is  given  for  costs.     Sayer,  78. 

Cannot  pay         The  defendant  cannot  pay  money  into  court  in  as 

money  into  action  for  mesne  profits.  2  Wils.  1 15.  Holdfast  v.  Mar- 
court.  ri8m 

*udre  mu  t  ^e  pk*11^  *n  an  ^tion  for  mesne  profits  recovered 
J^r^'for8  *ess  thaD  40s-  an<*  the  judge  did  not  certify  that  the  tide 
coiti.  came  in  question,  the  master  allowed  him  Is.  costs.    Mo- 

tion to  review  the  taxation.  Lord  Kenyon. — This  ac- 
tion is  founded  wholly  and  entirely  on  title.  The  judge 
might,  have  certified  in  this  case,  that  the  freehold  or  title 
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was  ohiefly  in  question  under  stat.  22  A  23  Car.  2.  c.  9. : 
but  not  having  done  so,  the  plaintiff  is  entitled  to  no  more 
costs  than  damages.    Doe  v.  Davies,  6  Term  Rep.  593.  So 
"    in  C.  P.  by  Eyre,  C.  J. 

In  ejectment,  a  writ  of  habeas  corpus  is  the  proper  JJ^^f^. 
process  to  remove  the  plaint  (under  which  the  defendant  m^£ fr^Tthe 
must  appear  in  this  court,  and   enter  into  the  common  mayor* court, 
rule,  and  plaintiff  must  declare  de  novo)  and  not  a  writ  London, 
of  certiorari,  as  in  replevin,  whereby  after  the  record  re- 
moved, the  parties  are  to  proceed  upon  it,  and  not  begin 
denovo. 

The  nominal  plaintiff  in  ejectment  in  whose  pame  the  j^i^i 
mesne  profits  have  been  recovered,  may  sue  for  an  escape  plaintiff  may 
of  the  defendant  in  execution  for  such  mesne  profits.  Doe  bring  an  action 
t.  Jones,  2  MatUe  and  Selw.  473.  for  an  escape. 

Proceedings  in  second  Ejectitient,  Costs  of  former  not 

paid. 

Where  there  has  been  a  former  ejectment  brought,  for 
the  trial  of  the  same  title,  the  court  will. order  the 
proceedings  to  be  staid  in  a  second  ejectment,  until 
costs  of  the  former  are  paid;  but  not  security  for  the 
costs  of  the  second.  1  Term  Rep.  491.  Doe  ex  dem. 
Selby  v.  Alston,  2  Str.  1152,  1206.  1  Salt.  225,  228,  9. 

So  the  court  will  stay  the  proceedings  in  a  former  Nonsuit 
ejectment  until  the  costs  of  a  nonsuit  in  a  former  eject- 
ment be  paid,  if  it  be  brought  on  the  same  title,  though  it 
be  brought  for  different  lands  in  a  different  county,  and 
Chough  all  the  defendants  be  not  the  same.  Keene  ex  dem. 
Angel  v.  Angel,  6  Term  Rep.  740. 

So  proceedings  in  ejectment  were  staid,  till  the  costs  B^0™*  ***** 
of  a  former  ejectment  brought  by  the  father  of  the  lessor  {JtE* m  wme 
of  the  plaintiff,  against  the  defendant's  father,  on  the  same 
title  were  paid.  Doe  dem.  Feldon  v.  Roe,  8  Term  Rep. 
645. 

Ejectment  in  C.  B.  and  after  verdict  for  the  plaintiff  ^n^n?*1* 
and  costs  paid  *by  defendant,  who  then  brought  ejectment  brought 
in  the  K.  B.  for  same  premises,  and  recovered,  but  was 
not  paid  his  costs;  and  a  third  ejectment  being  commenc- 
ed in  the  C.  B.  by  the  plaintiff  in  the  first  ejectment,  the 
court  staid  the  proceedings  till  payment  of  the  costs  of 
the  second  ejectment  in  K.  B.     Doe  d.  Walker  v.  Steven- 

mo,  2  B.AP.  22. 

_  Former  eject* 

Proceedings  have  also  been  staid,  till  the  costs  of  a  for-  men t  for 

mesne  profits 
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tner  ejectment  for  same  premises,  and  also  of  an  actios 
for  the  mesne  profits  were  paid.  Doe  d.  Pinchdrd  v.  Rot, 
4  East,  MS. 

If  defendant  If  the  defendant  in  a  former  ejectment  who  was  (bet 
J?*™*  ,  evicted,  bring  another  for  same  premises,  the  court  will 
cfate^md  s*a3r  ***e  proceedings,  until  the  costs  of  the  former  are 
brfcur  another.  P*id,  Thruetout  d.  Williams  v.  Holdfast,  6  Term  Rep. 

623. 

If  no  vexa-  The  vexation  of  the  party  is  sajd  to  be  the  ground  of 
tion,  the  court  these  rules.  2  Str.  1 152.  Doe  v.  Hatherly  et  aL  4  Mod. 
will  not  stay  349.  And  therefore  if  there  appear  to  be  no  vexation, 
proceedings.     ^  court  ^H  tkot  ^^  a  T%Ae  fof  ^y  tf  proceeAngi 

until  the  costs  are  paid  of  a  former  ejectment;  but  fUi 
seems  to  be  where  the  costs  areaotdemandable,  there  be- 
ing a  countermand  of  notice  of  trial  in  time.  Tkrustomt  v. 
Troublesome,  2  Str.  1099  ;  also  see  2  Str.  1 121.  Briitam 
v.  GrenmUe,  as  to  a  pauper  who  brought  a  second  eject- 
ment though  verdict  against  him.  16  Finer  Ab*  262. 
pi.  15.    See  other  cases  in  my  C.  P.  5  Ed.  651. 

Though  The  courts  new  consider  a  former  ejectment  ia  «o- 

brougk  in  fber  court,  cub  one  in  the  same  court,  and  will  stay  pro- 
another  court  ceedingsiaaseeoud.  Str.  MS.  2  Blade.  Rep.  1158.  Vide 

ljftr.664.  1  Term  Rep.  421. 

Proceedings  Proceedings  in  a  second  ejectment  Were  staid  till  the 
^nd  eiect^"  sPec*a*  ▼«p^ic*  in  a  former  one  was  determined.  2  Str. 
men^tffl  the  ltQ6'  ^de  *  Blaei.  Rtp.  IS  16.  where  plaintiff  was  re- 
special  verdict  fused  to  discontinue,  alter  special  verdict,  to  adduce  fresh 
in  a  former      proof  in  contradiction  to  the  verdict 

ed.  e  "  Though  (he  court  may  stay  proceedings -in  ajiew  eject* 
ment  until  the  costs  of  a  former  ejectment,  between  the 
same  parties,  and  also  the  costs  of  an  action  for  mesne 
profits,  dependant  thereon,  are  paid;  yet  they  wiH  not  ex* 
tend  the  vide  to  include  the  damages  in  the  action,  for  the 
mesne,  however  vexatious  the 'proceedings  of  the  present 
lessors  of  the  plaintiff  may  have  been.  Doe  en  the  dem. 
of  Church  and  another  v.  Barclay,  15  East,  233.  Set 
1  H.  Bia.  Mep.  10. 

As  to  his  pro-  If  thetbankrupt's  time  be  enlarged  by  an  order  of  the 
tcction  from     lord  chancellor,  the  bankrupt  having  su rendered,  is  pro- 


arrest. 


(a)  See  title  Arrest. 
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tected  from  arrest  And  in  case  he  surrender  within  the 
forty- two  days,  the  commissioners  may  by  their  own 
authority,  afterwards  enlarge  the  time  for  taking  his  exa- 
mination, during  which  enlarged  time  he  is  privileged 
from  arrest.  Dairies  v.  Trotter,  8  Term  Rep.  475.  If  he 
attends  upon  notice  for  that  purpose,  a  meeting  of  the 
commissioners  to  declare  a  dividend  of  his  estate,  he  is 
also  protected  during  such  attendance,  although  it  be 
several  years  after  his  last  examination,  ibid.  534.  Arding 
v.  Flower. 

This  privilege  is  a  particular  one,  to  enable  bankrupts 
to  surrender,  and  till  their  actual  surrender,  is  confined 
to  the  act  of  going  with  that  view :  not  a  general  privilege 
during  the  whole  time  which  the  act  allows  for  that  pur- 
pose, Cow.  156.  And  they  may  be  taken  in  order  to  be 
surrendered  by  their  bail,  at  any  time;  even  during  their 
examination  before  the  commissioners.  1  Atk.  238.  Cooke? 9 
Bank.  L.  113. 

If  any  bankrupt,  who  shall  have  obtained  his  certificate  Bankrupts 
shall  be  taken  in  execution,  or  detained  in  prison,  on  S^^rtifL 
account  of  any  debts  due  before  he  became  bankrupt,  by  cate  allowed 
reason  that  judgment  was  obtained  before  such  certificate  how  to  be  die- 
was  allowed  and  confirmed,  it  shall  be  lawful  for  any  one  charged. 
or  more  of  the  judges  of  the  court  wherein  judgment  has 
been  so  obtained,  on  such  bankrupt's  producing  his  cer- 
tificate allowed,  to  order  any  sheriff,  Ac.  who  hath  any 
such  bankrupt  in  his  custody,  by  virtue  of  any  such  exe- 
cution, to  discharge  such  bankrupt  out  of  custody,  with- 
out payment  of  any  fee.    5  Geo.  2.  c.  30.  e.  13. 

A  discharge  under  a  commission  of  bankrupt  in  a  fo-  Discharge  un« 

reign  country,  is  no  bar  to  an  action  for  a  debt  arising  der  comtni*- 

here,  brought  against  the  bankrupt  by   a  subject  of  this  siou  in  a  fo- 

country.    Smith  v.  Buchdnan,  5  East,  177.  re\n  ««*tiy# 

J  .no  bar  to  a 

But  when  defendant  gave  to  plaintiff  in  a  foreign  coun-  jjebt  •ri8,n8T 
try,  where  both  were  resident,  a  bill  of  exchange  drawn    ere* 
by  defendant  upon  a  person  in  England,  which  bill  was  J^^  ]nC^ 
afterwards  protested  here  for  non-acceptance,  and  defen-  foreign  coun- 
dant  afterwards,  while  still  resident  abroad,,  became  try. 
bankrupt  there v  and  obtained  a  certificate  of  discharge  by 
the  law  of  that  state,  such  certificate  is  a  bar  to  an  action 
here  upon  an  implied  assumpsit  to  pay  tbe  amount  of  the 
bill  in  consequence  of  such  non-acceptance  in  Eh  gland. 
Potter  v.  Brawn,  5  East,  124. 

What  is  a  discharge  of  a  debt  in  the  country  where  it 
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How  to  dis- 
charge a 
bankrupt,  if 
in  custody, 
before  certi- 
cate  obtained. 


Was  contracted,  is  a  discharge  of  it  every  where.  130.  & 
C.  4  T.  R.  182.  Hunter  v.  Potts,  S.  P. 

If  the  bankrupt  was  in  custody  before  his  certificates 
signed,  and  afterwards  it  is  allowed,  apply  to  a  judge  at 
his  chambers,  for  a  summons  to  shew  cause  why  be 
should  not  be  discharged,  he  having  obtained  his  certifi- 
cate ;  which,  upon  producing,  and  an  affidavit  (if  the  at- 
torney does  not  attend  for  the  plaintiff)  of  the  debt  bat- 
ing accrued  before  be  became  a  bankrupt,  and  that  the 
certificate  was  obtained  without  fraud,  the  judge  vil 
grant  an  order,  upon  the  third  summons,  on  affidavit 
the  service.  See  2  B  <&  P.  390.  if  validity  of  commiswa 
is  meant  to  be  disputed. 


Bond  given 
after  the 
bankruptcy 
for  a  debt  due 
prior,  good. 


Cannot  be  dis- 
charged from 
an  extent 

A  bankrupt  in 
custody,  on  an 
attachment 
for  the  non«* 
performance 
of  an  award, 
dischargd  on 
having  hit 
certificate. 

A  bankrupt 
discharged 
from  a  judg- 
ment giyen 
after  ins  bank- 
ruptcy for  a 
debt  due  be- 
fore. 


Cases  relating  to  Bankrupts. 

A  bond  and  warrant  of  attorney  to  confess  judgnwt 
given  by  a  bankrupt  after  his  bankruptcy,  m  order  to* 
tain  his  liberty,  is  not  barred  by  his  certificate,  althoofik 
the  original  debt  was  ^contracted  before.  Andiffbe 
obligor  were  in  custody,  charged  in  execution,  it  is  not 
necessary  that  an  attorney  should  be  present,  on  his  part 
at  the  time  of  executing  the  bond  ana  Warrant.  Jfttt** 
Skarland,  1  Term  Rep.  715. 

If  the  bankrupt  be  in  custody  at  the 'suit  of  tbekiag, 
on  an  extenty  he  cannot  be  discharged  therefrom.  1 M- 
220. 

A  bankrupt  was  taken  upon  an  attachment  for  ■* 
performing  an  award ;  after  which  he  became  bankroff» 
and  obtained  his  certificate;  and  the  court  held  that  A* 
was  a  demand  for  which  an  action  of  debt  wiILS*i 
and  the  act  says,  he  shall  not  be  arrested,  Ac.  for  aij 
debt  due  before  the  bankruptcy ;  and  therefore  he  wis 
discharged.  2  Str.  1152.     baker's  case. 

On  motion  to  discharge  a  bankrupt  out  of  execution, 
on  the  stat.  5  Geo.  2.  c.  SO.  it  appeared,  that  the  debt*** 
contracted  before  the  bankruptcy,  and  sued  for  and  it- 
covered  pending  the  commission,  and  before  any  certfr 
cate  obtained ;  and  the  judgment  was  afterwards  affiroed 
on  error,  and  costs  given  on  such  affirmance.  The  corf 
discharged  him  as  to  all;  for  not  having  his  certificate, 
he  could  not  plead  to  the  action  ;  and  these  costs  we* 
attendant  on  the  original  judgment,  and  cannot  be  <*» 
sidered  as  given  for  delay  of  execution,  when  itappetf 
there  ought  to  have  been  no  execution,  though  ao  wnt 
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©fdrror  had  been  brought.    2  Sir:  1190.    Graham  V 
Benton. 

A  certificate  discharges  a  bankrupt  from  the    debt  ^ientbe^ 
accruing  before  the  commission,  though  judgment  be  not  ^^IT^ 
obtained  till  after  the  certificate  allowed.      Boutflower  v.  <}ebt^ 
Voat8y  Cowp.  Rep.  25. 

A  certificate  obtained  under  a  second  commission  is  A  certificate 
void,    for  a  second  commission   cannot  be  taken  out  ^d'commia- 
against  an  uncertificated  bankrupt,  because  all  his  effects  gfon. 
belong  to  the  creditors  of  the  first:  therefore,  when  he 
had  put  in  bail,  and  an  application  for  an  exoneretur, 
the  court  refused.     Martin  v.  CWara,  Cowp.  Rep.  823. 

The  penalty  of  a  bond  for  securing  an  annuity  having  Annuity  bond 
once  been  forfeited  before  a  bankruptcy,  the  value  of  ^^  forfeit- 
the  annuity  may  be  proved,  and  the  certificate  is  a  dis- 
charge from  future  payments,  notwithstanding   the  ar- 
rears shall  have  been  paid  after  the  forfeiture,  and  before 
the  bankruptcy.     WiUie  v.  Wilkes,  Doug.  Rep.  520. 

,  A  certificate  will  be  no  bar  to  an  action  for  the  mesne  Mesne  profits. 
profits,  for  as  the  damages  are  uncertain,  they  cannot 
be  proved  under  the  commission.  Qoodtitle  v.  North, 
Ibid.  684.  6  Term  Rep.  489.  Vide,  if  the  demand  is 
such  that  the  amount  can  be  liquidated,  S  Term  Rep.  539. 
Utterson  y.  Vernon* 

But  if  an  action  be  brought  upon  a  bail-bond  against  Certificatewul 
the  bankrupt  himself,  though  he  is  discharged  from  the  not  discharge 
original  debt  by  his  certificate,  yet  he  is  not  from  this; the  hanknipt 
for  the  court  said,  that  this  was  a  new  debt,  and  distinct  ^J^k^ 
catfee  of  action,  and  therefore  refused  to  relieve  the  bank- 
rupt, and  ordered  the  sheriff  to  pay  the  money  to  the 
plaintiff.     Cockerili  v.  Oweion,  1  Burr.  43t>.     But  court 
■aid,  the  certificate  shall  discharge  proceedings  depending 
against  bail,  in  an  action  upon  the  old  debt,  who  are  not 
thready  fixed.     Ibid. 

The  defendant,  9th  of  May,  1734,  was  bail  in  error:  When  there 
!5th   October  following  he  committed  an  act  of  bank-  !**?**:  ^ 
uptcy,  and  after  got  his  certificate.    On  12th  November,  ^J^S. 
ndfpnent  affirmed;  and  to  an  action  on  the  recognisance  coming  bail  in 
te  pleaded  his  certificate  :   held  he  was  not  discharged ;  error,  and 
>r  it  was  a  contingent  debt,  for  which  the  plaintiff  could  affirmance  no 
ot  come  in  under  the  commission,  the  stat.  7  Geo.  1.  &****&* 
,  61,  only  letting  in  those  where  (be  payment  was  certain 
tough  future.    2  Str.  1043.    Hockley  v.  Merry. 

A.  bankrupt  being  sued  as  an  executor,  pleaded  a  false  when  bank* 
tea,  which  being  found  against  him,  the  plaintiff  had  rupt  sued 

2  z  2 
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as  on  execu-  judgment  de  bonis  propriis  for  the  costs ;  after  which  fee 
tor  is  liable  to  obtained  his  certificate.  Cur. — The  pleading  a  fabe  pkt 
C0Bt&  was  his  own  act,  and  his  own  fault ;  and  the  judgment 

and  execution  de  bonis  propria,  for  costs,  was  singly 
owing  to  his  false  plea,  which  was  subsequent  to  the 
issuing  of  the  commission ;  consequently  could  not  have 
been  proved  under  the  commission,  and  therefore 
not  be  discharged  by  the  certificate.  Howard  ▼. 
8  Burr.  1 868. 

If  ^recover  A  commission  issued  against  defendant,  Dec.  1782, 
againsTa!  w^°  afterwards  obtained  his  certificate.  In  August  1787, 
before  the  plaintiff  brought  an  action  against  him  on  balance  of  ac- 
bankruptcy  of  counts,  obtained  interlocutory  judgment  in  Michaelmas 
B.  and  revive  following;  19th  Jan.  1788,  a  second  commission  i 
x^^J^lu.  against  defendant;  on  81st  same  month,  plaint 
ru^y,GtSe  "  final  judgment,  and  error  was  brought;  16th  June,  1789, 
costs  of  the  defendant  obtained  his  certificate  under  a  second  con- 
sci.  fa.  relate  mission,  but  under  this  he  did  not  pay  15s.  in  the  pound; 
back  to  the  sotb  May  1790,  error  was  nonprossed,  and  costs  401. ;  in 
JiJ!a^np^.  Trinity  term  1794,  plaintiff  sued  by  sci.  fa.  to  revive  the 
ed  under  the"  judgment,  defendant  pleaded  his  certificate  ;  verdict  for 

plaintiff,  sittings  after  the  term,  for  2691.  18s.  6d.  and 
401.  costs  in  error,  the  costs  of  sci.  fa.  were  taxed  at  SB. 
On  2d  April  1794,  the  defendant's  goods  were 
execution  for  the  2691.  12s.  6d.  and  the  401. ;  and 
day  defendant  was  taken  in  execution  for  the  361.  ;  and  • 
friend  paid  it  into  the  hands  of  the  sheriff,  till  the  opii 
of  the  court  could  be  had.  Rule  why  the  362.  so 
should  not  be  restored,  and  why  defendant  should  not  he 
discharged  as  to.  any  future  arrest  on  account  o/  £k 
same.  In  support  of  the  rule  was  cited  2  BL  Rep*  317 
Aylet  v.  Harford  ;  1  Wils.  41 .  Graham  v.  Benton  ;  1  R. 
Black.  Rep.  291.  Lewes  v.  Piercey;  and  Cowp.  13&. 
Blandford  v.  Foote :  against  it,  1  Slack.  Rep.  400.  Ck. 
Bank.  L.  162. 1  Atk.  140.  Court  We  are  clearly  of  opi- 
nion, that  the  certificate  delivers  the  defendant  from  the 
costs  of  the  sci.  fa.  as  well  as  from  the  original  judgment. 
Rule  absolute.  Phillips  v.  Browny  6  Term  Rep.  28?. 
fcee  my  C.  P.  5  Ed.  656.  for  many  other  cases. 

How  Bail  are  to  be  relieved. 

r 

If  the  bail  of  a  bankrupt  are  proceeded  against,  the* 
may,  before  a  scire  facias  returned  scire  feci,  or  before 
tibe  return  of  the  second  sci.  fa.  (in  case  the  bankrupt 
has  obtained  his  certificate,)  apply  by  summons  for  ts 
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^jponeretur  to  be  entered  on  the  bail-piece,  on  the  de- 
fendant having  obtained  his  certificate,  and  on  producing 
the  certificate,  and  affidavit  of  the  debt  having  accrued 
before  the  bankruptcy  of  the  defendant,  with  that  of 
having  obtained  his  certificate  without  fraud;  the  judge 
will  on  the  third  summons,  on  affidavit  of  the  service 
and  attendance,  grant  an  order  for  that  purpose. 

The  rule  is,  if  the  certificate  be  obtained,  before  the  Rule. 
bail  are  fixed,  they  shall  be  discharged ;    but  if  they  be 
fixed  before  the  certificate  is  obtained,  they  remain  liable. 
FFoolley  v.  Cobb,  1  Burr,  (a)  244. 

By  stat.  49  Geo.  8.  c.  121.  s.  14.  It  shall  not  be  lawful  Not  lawful  for 
for  any  creditor  who  shall  have  brought  an  action  against  \CIJ5d{itor  who 
a  bankrupt,  for  a  demand  which  arose  prior  to  the  act  SroiLrblt  aL 
of  bankruptcy,  or  might  have  been  proved  under  the  action  against 
commission,  to  prove  the  debt  or  to  claim  the  saine,  a  bankrupt  to 
without  relinquishing  such  action,  and  all  benefit  from  prove  orclaim 
the  same.  *■?£*  "*": 

And  that  the  proving  or  claiming  such  debt,  shall  be  action, 
deemed  an  election  to  take  the  benefit  of  such  commis- 
sion ;  but  he  is  not  liable  to  pay  the  bankrupt  his  costs 
of  such  action. 

And  if  such  creditor  shall  have  brought  any  action 
against  a  bankrupt  jointly  with  any  other,  his  relinquish- 
ing such  action  against  the  bankrupt,  shall  not  affect  such 
action  against  such  person  or  persons. 


PROCEEDINGS  AGAINST    PRISONERS. 

If  any  person  is  in  custody  of  the  marshal  or  keeper 
of  any  other  prison,  it  will  behove  the  practiser  to 
take  care,  and  observe  the  rules  laid  down  in  the  strict- 
est manner,  in  proceeding  against  him ;  otherwise  his 
client  may  lose  the  custody  of  the  prisoner,  the  law  pay* 
lug  the  highest  regard  to  the  liberty  of  the  subject. 

Formerly  when  a  defendant  was  detained  in  custody 
by  mesne  process  of  this  court  for  want  of  bail,  if  the 


(a)  But  if  they  be  bail  in  error,  although  the  principal 
become  bankrupt  and  obtain  his  certificate,  they  cannot 
be  discharged.  Southcote  v.  Branthwaite,  1  Term  Rep. 
62* 
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plaintiff  did  not,  within  two  terms  after  the  arrest,  caw 
the  defendant  to  be  brought  by  habeas  corpus  and  com- 
mitted, so  that  be  might  declare  against  him  in  custody 
of  the  marshal,  the  defendant  .might  be  discharged  oat 
of  custody  upon  common  bail  or  appearance ;    but  now 
by  stat.  4th  &  5th  year  of  W.   &  M.  c.  21.  *.  2.  it  is  en- 
The  present    *cted,    That  if  any  defendant  be  taken  or  charged  is 
mode  for  de-  custody,  at  the  suit  of  any  person  on  any  writ  out  of 
fivering  de-      the  courts  at  Westminster,  and  imprisoned  for  want  if 
clarations    ^    sureties,  the  plaintiff  in  such  writ  may,  before  the  end 
agunsta  pn-  ^  ^  nex^  ^&rm  ^^  9UC^  ^^  8jtan  fe  returnable^  de- 
clare against  such  prisoner    in  the  court  where  suck 
writ  shall  issue,  whereupon  the  said  prisoner  shall  be 
taken  or  charged  in  custody,    and  may  cause  a  true 
copy  to  be  delivered  to  such  prisoner,  or  to  the  gaoler, 
or  keeper  of  the  prison,  in  whose  custody  he  shall  re- 
main; to  which  he  shall  appear  and  plead  ;    and  if  met 
the  plaintiff  shall  have  judgment,  as  if  he  had  appeared. 


To  be  alleged  That  on  all  such  declarations  on  process  oat  of  this 
in  declaration,  court,  it  shall  be  alledged,  "  in  custody  of  tohat  sheriff, 
in  whose  cus-  <*  bailiff,  or  steward,  or  other  person,  such  prisoner  skaS 

iraer  is?  **""    "  *e  a*  ^  ^me  °f  8UC^  ^c^ara^^on9  ty  virtue  of  the  said 

"  process  of  the  said  court,  at  the  suit  of  the  plaintiffs? 

which  allegation  shall  be  as  effectual  as  if  such  prisoner 

or  prisoners  were  in  the  custody  of  the  marshal,  s.  3. 

And  at    h  ^  *e  declaration  do  no*  allege,  either  expressly  or  by 

suit  detained,  implication,  in  what  custody  the  defendant  is  detained, 
and  at  whose  suit,  it  will  be  bad  on  a  general  demurrer. 
1  Mis.  119.  2  Ld.  Ray.  1362.  But  this  allegations 
only  necessary,  where  the  plaintiff  proceeds  upon  a  bill 
of  Middlesex  or  latitat,  or  by  attachment  of  privilege. 

J^L?".  for  Ordered,  that  the  rules  of  the  King's  Bench  prison  shal 
the  limits  of*  *>*  comprised  within  the  bounds  following,  exclusive  of 
the  King's  the  public  houses  hereafter  mentioned  ;  that  is  to  say, 
Bench  prison,  from  Great  Cumber-court,  in  the  parish  of  SL  Georgs 
6  Term  Hep.  the  Martyr*  in  the  county  of  Surrey,  along  the  north 
*°*°  side  of  Great  Suffolk- street,  as  far  as  the   brew  house; 

and  from  thence  along  the  north-west  side  of  Webber- 
street,  to  the  Half-way-house,  aud  from  thence  along 
the  western  side  of  Barron's-buildings,  and  SL  George**- 
row9  to  the  Westminster-road;  and  then  across  the 
said  road,  and  along  the  western  side  of  St.  George's 
Mall;  and  from  the  pastry  cook's  at  the  west  end  there- 
of, directly  across  to  the  lamp-post,  on  the  foot-path  near 
*  the  watch-house  facing  the  Dog  and  Duck;   and  along 

the  said  foot-path,  from  the  said  lamp-post  to  another 
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lamp-post,  on  the  eastern  side  of  the  said  road  facing 

Key" 8  Nursery,  and  then  along  the  whole  of  the  said 

road,  leading  by  Prospect-place,  to  the  Elephant  and 

Castle;    and   from   thence  along   the  eastern  side    of 

Newington-causeway,  to  Great  Cumber-court  aforesaid ; 

and  it  is  also  ordered)  that  the  House  of  Correction  for 

the  county  of  Surrey,  the  new  gaol  Southward  and  the 

gaol  now   building  for  the  county   of  Surrei/,  and  the 

highways,  exclusive  of  the  houses  on  each  side  thereof, 

leading  from  the  King's  Bench  prison,  to  the  said  gaols 

respectively,  shall  be  within  and  part  of  the  said  rules : 

and  if  is  lastly  ordered,  that  all  taverns,  victualling-houses,  Taverns,  cVc 

ale-houses,  wine-vaults,  housesor  places  licensed  to  sell  gin 

or  other  spirituous  liquors,  and  all  places  licensed   for      .*   ,  »  >  ^      v  .-« 

public  entertainments,  shall  be  excluded  out  and  deemed 

no  part  of  the  said  rules,  (a)  r  *•       "    -  ■•; 


4. 


L  By  rule  H.  T.  26  Geo.  8.  it  is  ordered,  that  from  and  Rule  respect- 
after  the  last  day  of  this  term,  in  all  cases  where  a  pri-  j"&*J|c  ~"r. 
floner  is  or  shall  be  taken,  detained,  or  charged  in  custody  ^JL!?-^^ 
by  mesne  process,  hereafter  returnable  issuing  out  of  this  P™*1811, 
court,  and  the  plaintiff  shall  not  cause  a  declaration  against 
such  prisoner  to  be  delivered  to  such  prisoner,  or  to  the 
gaoler  or  turnkey  of  the  gaol  or  prison,  where  such  pri- 
soner is  or  shall  be  detained,  or  charged  in  custody,  be- 
fore the  end  of  the  next  ternt  after  the  return  of  the  pro- 
cess, by  virtue  whereof  such  prisoner  is  or  shall  be  taken, 
detained,  or  charged  in  custodJ,"and  (unless  the  prisoner 
is  or  shall  be  in  custody  of  the  marshal)  cause  an  affi-  Affidavit 
davit  to  be  made  and  filed  with  the  clerk  of  the  rules  of       '   \    §    ' 
this  court,  of  the  delivery  of  such  declaration,  and  the    uxd^po^^e^ 
time  when,  and  the  person  to  whom  the  same  was  deli-  9/ £fdh,m 
vered,  before  the  first  day  of  the  next  term  after  the  deli-   /    ' 
very  of  such  declaration,  the  prisoner  shall  be  discharged 
out  of  custody  by  writ  of  supersedeas,  to  be  granted  by  this 
court,  or  one  of  the  judges  thereof  upon  filing  common 
bail ;  unless,  upon  notice  given  to  the  plaintiffs  attorney 
good  cause  shall  be  shewn  to  the  contrary. 

And  in  case  of  a  commitment  or  surrender  to  ifre  mar-  In  case  of 

commitment 
or  surrender. 


»■  i .  ■  >i 


(a)  See  a  further  rule,  T.  36  Geo.  3.  1796,  taking  in 
the  parish  church  of  St.  George  the  :U  artyr,  in  the  borough 
and  church-yard  adjoining.  6  Term  top.  778.  See  9  East, 
151.  Field  v.  Jonet,  on  a  day-rule  going  before  the  court    . 

leJMa  it^  Pr*+**fyf-^>  Brunei/*  cl*t**ui  «^>/»*^  /*»* 


fyi*s~*     irr* 


$$j  J^uj 


*■  "ft 
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If  a  habeas 
corpus  and! 
commitment, 
how  to  pro- 

<pcye  2}<>!>r 


No  treaty  to 
prevent  the 
defendant's 
having  the 
benefit  of  a 
supersedeas 
unless  it  be  in 
writing. 


In  what  time 

*  plain  t#F  must 

^lejlare>on  an 

escape  war- 

rant. 


If  writ  be  sued 
out  in  one 
term*  return* 
able  the  next, 
plaintiff    is 
not  bound  to 
declare  before 
the  end  of  the 
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thai  in  discharge  of  bail,  after  the  return  of  process,  ani 
before  a  declaration  delivered,  unless  the  plaintiff  dial 
cause  declaration  to  be  delivered  as  aforesaid,  before  the 
end  of  the  term  next  after  such  commitment  or  surrender 
shall  be  made,  and  due  notice  of  such  surrender  given, 
the  prisoner  shall  be  discharged  out  of  custody  by  writ 
of  supersedeas,  to  be  granted  as  aforesaid,  upon  filing 
common  bail ;  unless,  upon  notice  given  to  the  plaintiffs 
attorney,  good  cause  shall  be  shewn  to  the  contrary. 

That  in  all  cases  where  a  prisoner  shall  be  taken  or 
charged  in  custody  by  any  sheriff  or  other  officer  by  mesne 
process  of  this  court,  and  shall  be  afterwards  removed 
by  writ  of  habeas  corpus,  and  committed  thereupon  by 
this  court  or  any  of  the  judges  thereof,  to  the  custody  of 
the  marshal,  the  time  for  the  plaintiff's  proceedings 
against  such  prisoner  shall  commence  and  be  computed 
from  the  prisoner's  being  first  taken  or  detained,  or1 
charged  in  custody,  by  virtue  of  such  process.  ^ 

That  no  treaty  or  agreement  shall  be  sufficient  cause 
to  prevent  any  defendant's  having  the  benefit  of  a  super* 
sedeas  for  want  of  prosecution,  unless  the  same  be  in 
writing,  signed  by  the  defendant  or  his  attorney,  or  swne 
person  duly  authorised  by  the  defendant,  and  it  be  there- 
in expressed,  that  proceedings  are  staid  at  tbe  defen- 
dant's request.  Ibtd.  For  the  further  part  of  this  ruk 
vide  title,  How  to  discharge  for  Want  of  Proceeding  fo 
Trial.    mcU  jtaqt  7J5f  /£*#/%»<- 

Where  any  defendant,  being  a  prisoner  in  custody  of 
the  marshal  of  this  court  upon  mesne  process,  shall  be 
taken  and  detained  in  custody  of  any  sheriff  of  this  king- 
dom, by  virtue  of  a  judge's  warrant  of  this  court,  for  as 
escape  made  from  the  custody  of  the  marshal,  it  is  or- 
dered, that  the  plaintiff  in  such  action  shall  declare 
against  the  said  defendant  in  custody  of  such  sheriff,  be- 
fore the  end  of  the  second  term  after  such  taking,  other- 
wise a  supersedeas  may  be  made  for  such  defendant 
/?.  T.  6  Ann. 

The  11th  June  1795,  thirteen  days  before  tbe  end  of 
Trinity  term,  process  issued,  and  on  same  day  defendant 
arrested,  and  a  writ  returnable  first  return  of  MicAaeimas . 
term  following ;  no  declaration  having  been  delivered  is 
the  Michaelmas  term.  Rule  why  defendant  should  not  he 
discharged  for  not  declaring  in  two  terms.  Court — The 
plaintiff  is  only  bound  to  declare  before  the  end  of  tbt 


next  term  af-   _ 

ter  return  of   next  term  after  the  return  of  the  writ.     Rule  discharged. 

writ 


» » 


•  \   * 


«  •  \ 


*  ¥  s    4     *      k  \ 


J 
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Richardson  v.  Richardson,   6  Term  Rep.  547.  Hilary 
term  1796. 

It  is  now  determined  that  a  declaration  may  be  deli-  Ade^rjS"11 
*    vered  by  the  same  plaintiff  against  a  prisoner  in  custody  gj^j  jn  ^ 

of  the  marshal,  in  vacation.  Heron  v.  Edwards,  8  Term  cation. 

Bep.  643.  contra  2  itorr.  1048.  1052.      So  in  a  new 
.    action. 

r 

Zfoo?  to  proceed  after  Arrest  in  Custody  of  the  Sheriff . 

The  defendant  not  having  found  bail  at  the  plaintiff's  Plaintiff  must 
suit,  and  being  in  custody  of  the  sheriff,  the  plaintiff,  be-  |55?f  ****  *?* 
fore  the  end  of  the  next  term  after  such  writ  shall  be  re-:  xenn  deliver  a 
turnable,  must  deliver  his  declaration.     But  by  rule  of  declaration, 
court,  no  such  declaration  can  be  delivered  to  any  pri-  b^  jt  cannot 
soner  in  custody,  before  the  day  of  the  return  of  the  pro-  be  delivered 
cess  upon  which  the  defendant  was  taken  or  charged  in  before  return 
custody.    Rule,  E.  5  W.  $  M.  Reg.  3.  of  **  writ 

A  bill  is  prepared  in  the  first  instance,  ingrossed  on  How  to  pro- 
a  4d.  stamp  parchment,  and  filed  with  the  clerk  of  the  oeed" 
declarations  in  the  King's  Bench   office ;  the  form  of 
which  is  as  follows : 

Surrey,?   A.  B.  complains  of  C.  D.  being  in  the  cus-  Declaration 
to  wit,   J  tody  of  the  sheriff  of  the  county  of  Surrey,  a§^s^ain- 
by  virtue  of  his  majesty's  writ  of  latitat,  issued  out  of  S2Sdy  of  the 
the  court  of  our  lord  the  king  before  the  king  himself,  sheriff. 
against  the  said  Richard,  at  the  suit  of  the  said  John,  re- 
turnable before  the  king  himself  at  Westminster,  on 
next  after  (a)  of  a  plea  of  trespass  on  the  case :  (*)The  return 

for  that  whereas  (as  in  other  declarations.)  Add  pledges.  °"? tof  *** 

Having  filed  the  bill,  then  ingross  three  exact  copies  Of  delivering 
of  it  on  a  4cl  stamjpt  paper  (written  on  one  me  only!)  *?&  ^S  <**• 
these  are  called  the  declaration,  one  of  which  is  to  be  de-  Jjj^J1  ^4> 
livered  to  the  defendant,  or  left  for  him  with  the  gaoler  (         '       " 
or  turnkey,  (6)  in  whose  custody  the  defendant  is,  asking  *  ' 
him  "  if  defendant  is  a  prisoner  at  the  suit  of  the  plaintiff;" 
pay  him  Is.  if  he  acknowledges  defendant  to  be  in  his 
custody,  make  an  affidavit  of  foe  service,  and  swear  it 
either  before  a  judge  or  commissioner  in  the  country, 
annexing  one  of  the  copies  of  the  declaration  delivered 
thereto :  when  it  is  sworn  make  another  copy  of  the  affi- 
davit of  the  service  on  a  2s.  6d.  stamp  paper,  and  annex  it 
to  ine  iniro!  copy  or  the  declaration  ;  take  both  copies  to 
the  clerk  of  the  rules,  who  will  give  a  rule  to  appear  and 
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plead  on  the  second  copy,  which  you  are  to  keep  ;  pay 

6s.(a) 

Ordered,  that  if  any  gaoler,  or  keeper  of  a  prison,  bar- 
ing received  a  copy  of  a  declaration  against  a  prisoner  in 
his  custody,  shall  suppress  the  same,  and  not  deliver  it 

^SSSSu1,  forthwith    unto  8Uch  prisoner,   an   attachment  shall  be 
a  ^c^        issued  against  him.     R.  E.5W.&  M.  Reg.  8.  8.  7. 


Gaoler  or 
keeper  must 
deliver  to 
the  prisoner 


against 
In  the  King's  Bench. 


The  affidavit 
of  service  of 
declaration. 


After  rule  to 
plead  givau 

(b)  1  Term 
Rep.  691. 
6  Term  Rep. 
S.  P.  524. 

If  defendant 
removes  from 

a  county 
gaol  to  the 
Fleet,  pend- 
ing the  suit, 
no  demand  of 
plea  is  neces- 
sary. 


When  a  rule 
tp  plead  may 
be  given. 


Reg. 

A.  B.  plaintiff^ 

and 
C.  D.  defendant 

E.  F.  of,  Ac.  gentleman,  maketb  oath  and  saith,  Thai 
he  did  on  the  day  of  last  past  deliver  unto 

G.  H.  gaoler  or  keeper  of  his  majesty's  gaol  in  and  for 
the  county  of  Surrey,  a  true  copy  of  the  declaratioa 
hereunto  annexed ;  and  the  said  gaoler  or  keeper  then 
acknowledged  to  this  deponent,  that  the  said  defendant 
was  a  prisoner  in  the  said  gaol,  at  the  suit  of  the  amid 
plaintiff  A.  B.  by  virtue  of  a  writ  of  latitat  issued  o«t 
of  this  honourable  court,  returnable  before  the 
thereof. 

The  affidavit  is  to  be  filed  before  the  first  day  of  the 
next  term,  after  delivery  thereof. 

After  having  filed  the  affidavit  of  service,  and  rale  be- 
ing given  by  the  clerk  of  the  rules  to  plead,  the  time  be- 
ing expired  (no  demand  of  a  plea  in  this  case  being  ne- 
cessary), (6)  if  the  defendant  does  not  plead,  you  may 
then  sign  judgment  by  default,  and  proceed  to  judgment 
according  to  the  rules  herein  laid  down. 

Where  the  defendant  removes  himself  from  the  county 
gaol  to  the  Fleet- prison  by  habeas  corpus,  and  he  gam 
there  in  the  action  at  the  suit  of  the  same  plaintiff,  bo 
demand  of  plea  is  necessary.  For  as jao  demandjof plea 
was  necessary  when  he  was  in  custody,  of  the"  sheriff,  be 
ought  not,  by  surreptitiously  procuring  his  removal  from 
that  custody,  to  require  the  plaintiff  to  take  any  other 
steps  than  would  have  been  necessary  before  bis  custody 
was  changed.  Wilkinson  v.  Brown,  6  Term  Rep.  SM. 
1  Salk.  850.  where  it  is  said,  each  court  shall  retain  the 
defendant  in  which  he.  is Jirrt. ..attached. 

Ifyou  forget  to  sign  judgment  within  the  time  limited 


When  there  -(a)  There  can  be  no  rule  for  time  to  declare  against  a 
may  be  a  rule  prisoner  but  in  one  case,  where  he  issued  in  a  joint  actio*) 
Sli^f  to  %  wfaere  the  other  i*  not  wrested  or  outlawed.  %  Crompt.  ft 
*  Barn.  396. 


declare. 


( 
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i>y  the  rule,  yon  may  in  the  next  term,  give  a  fresh  rule 
to  plead,  and  for  want  of  plea,  sign  judgment,  without  a 
demand  of  plea. 

N.  B.  The  words  of  the  rule  are  to  proceed  to  trial  or 
final  judgment,  within  three  terms  next  after  declaration 
delivered.     The  term  wherein  such  declaration  shall  be 
delivered,  is  to  be  taken  as  one.  R.  HL  26  Geo.  3.     You  Must  be 
must  proceed  to  trial,  or  final  judgment  roust  be  signed  charged  in 
on  or  before  the  last  day  of  the  third  term ;  and  after  final  e**»*ti«i 
judgment,  the    prisoner  must  be  charged  in  execution  JJjjSjJ) two 
within  two  terms  next  after  such  judgment  so  had  and 
obtained,  the  term  in  which  the  judgment  is  signed  to 
be  accounted  one  of  the  two  terms,  R.  H.  T.  26  Geo.  3. 
unless  prevented  by  error  or  injunction. 

If  judgment  be  signed  by  default,  and  an  inquiry  is  to  If  Inquiry  bt# 
be  executed  in  the  third  term,  take  care  to  make  it  return-  **  executed* 
able  in  time,  to  give  a  rule  for  judgment,  so  as  it  expire 
on  or  before  the  last  day  of  that  term,  and  the  inquisition 
must  also  be  left  stamped  with  a  10s.  stamp  with  the  mas- 
ter on  the  last  day  of  the  term,  in  order  that  he  may 
sign  the  judgment  the  same  day ;  and  he  will  do  it  in 
court  if  required. 

Having  shewn  how  prisoners  are  to  be  declared  against 
and  detained,  it  will  now  be  requisite  to  shew  when  they 
are  to  appearand  plead. 

Within  what   Time  Prisoners  have  to  plead  in  County 

Gaols. 

Ordered,  that  upon  every  arrest  by  mesne  process  out  If  declaration 
of  this  court  returnable  the  first  day  of  Easter  or  Michael-  he  delivered 
mas  term,  if  a  copy  of  the  declaration  be  delivered  against  ^fj^6 
sach  defendants  before  one  month  from  the  day  of  Easter  Je,^  or 
(that  is  before  the  third  return  of  Easter  term,)  or  the  Michaelmas. 
morrow  of  All  Souls  (which  was  then  the  third  return  of 
Michaelmas  term)(a),  and  affidavit  thereof  made  and  filed, 
if  the  defendant  doth  not  appear  before  the  end  of  ten 
days  after   Easter  and  Michaelmas  terms  respectively, 
judgment  may  be  entered  against  him,  rules  having  been 
given ;    but  if  he  appears  before  the  end  of  ten  days 
after  the  term,  he  shall  imparle  until  the  next  term,  unless 


(a)  This  term  is  since  shortened  by  the  stat.  24  Geo.  2, 
c.  48. 


1 
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(he  action  be  in  London  or  Middlesex,  and  defends*  k 
in  prison  within  forty  miles  of  London  or  WtstwM*\ 
then  though  he  doth  appear  before  the  expiration  of  la 
days  after  the  end  of  the  term,  he  shall  plead  two  dan 
before  the  essoign  day  of  the  next  term,  and  in  defrik 
thereof,  rules  having  been  given,  judgment  may  be 
entered  against  him  as  aforesaid.  R.  E.  5  W.  &  1. 
sect  3. 

But  if  decta^        If  a  copy  of  declaration  be  delivered  against  such  deft*, 
radon  be  de-   dant,  on  or  after  one  month  from  the  dav  of  Easter  ■ 
mowth  Xr     Ea8ter  tenn>  or  *e  morrow  of  All  Souls,  in  Michaetais 
Easter,  or  the  Term,  or  in  Hilary  or  Trinity  term,  and  thereupon  tk 
Morrow  pf      plaintiff  gives  rules  to  appear  and  answer  ;  then  if  the  de- 
All  Souls,  &c.  fendant  appear  two  days  before  the  essoign  day  of  fkr 
next  term,  he  shall  imparle  until  the  said   next  term;  bat 
if  he  does  not  appear  within  that  time,  judgment  majbe 
signed.    Ibid,  sect  4. 

If  declaration  If  a  writ  be  returnable  in  any  term,  and  a  copy  oftk 
beddivered    declaration  has  been  delivered  before  the  essoign  daj  of 

dSHf  ST    the  next  ter,n' the  Plaintiff  in  such  term  may  eieniB 

next  term  *°  *Ppe**  *nd  answer,  and  if  the  defendant  does  notip- 
after  the  re-  pear  and  plead  upon  the  expiration  of  the  rules,  ja^f* 
turn  of  the       ment  shall  be  given  against  him.     Ibid,  sect  &. 

_^  If  defendant  is  in  custody  of  the  sheriff,  a  rule  to  ip 

to  pS^d  and6  Pear  and  Plead  must  not  be8iven  before  affidavit  of  fc 
appear,  if  de-  delivery  of  the  declaration  is  filed,  which  must  now  be 
fendant  is  in    filed  with  the  clerk  of  the  rules  before  the  first  day  oftk 

custody  of  the  next  term  after  delivery.     Rule,  H.  26  Geo.  3. 

sheriff  is  to  be 

given.  If  the  writ  be  returnable  before  the  last  return  offc 

Construction    term,  and  party  arrested  and  in  custody,  and  the  dec* 

of  the  rule,     ration  is  delivered  against  a  prisoner  in  custody  of  tk 

sheriff  four  days  before  the  end  of  that  term,  he  shd 

appear  and  plead  in  eight  days,  provided  the  affidavit 

is  filed  in  due  time  after  delivery,  and  rule  be  given. 

When  defen-  But  if  not,  he  has  still  two  days  before  the  essoign  dij 
^ant  £f£iT°  of  the  next  term  to  appear  and  plead  thereto ;  and  in  ca* 
days  before      of  ^i^t  to  sign  fae  judgment  that  term,  then  a  comnj* 

&j top2ead.    f°ur  day  ru^e  *°  plead  may  be  given  the  next  ten"*"* 

no  plea  being  filed  or  delivered,  plaintiff  may  sign  JWP 
ment. 


*>efcnfknt  A  prisoner  may,  any  time  pending  the  action,  and  k" 

ffijudg^  fore  final  judgment,  file  special  bail,  and  justify  same,  ° 
ment,  put  in  court  in  term,  or  before  a  judge  in  vacation,  upon  d* 
bafl.  notice,  and  be  discharged.  See  the  stat.  48  Gto.  o.  c  * 

s.  6.  title  Special  Bail. 
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_  _  _  * 

Where  the  defendant  pleads  before  his  time,  without  If  defendant 
giving  notice  to  the  plaintiff,  it  is  a  surprise  upon  the  iat*  pleads  before  , 
ter,  who,  without  such  notice,  is  not  required  to  search  in  ™« time,  fee  te 
the  office  for  a  plea  as  of  a  term  prior  to  that  wherein  regu-      ^^  n    ce* 
larly  the  defendant  should  have  pleaded.     Parkinson  v. 
Thompson,  8  Term  *Rep,  596.— Per  Cur.    4  Term  Rep. 
664.     Thomas  v.  Prichard. 

The  rule  to  appear  and  plead  expired  on  the   19th  of  When  he 
November,  the  defendant  entered  his  plea  the  16th  Nov.  need  not. 
plaintiff  signed  judgment  on  the  20th,  for  want  of  a  plea.  pire  notlce' 
Motion  to  set  it  aside,  court  made  rule  absolute,  the  de- 
fendant having  pleaded  in  regular  time,  and  held  no  notice 
of  it  was  necessary.  Rusholm  v.  Chapman,  5  Term  Rep, 
473. 

Make  out  a  ca.  sa.  and  lodge  it  with  the  sheriff  of  the  Howtochargt 
county,  which  is  sufficient,  pay  him  2s.  6d.  (and  it  is  ^efendant  in 
absolutely  necessary  that  the  judgment  be  entered,  dock-  ^SSSvii^ 
eted,  and  filed  of  record,  before  this  is  done.)  theiSheriffL 

If  the  defendant  be  in  custody  in  Newgate,  Ludgate,  |f  defendant 
or  any  other  county  or  city  gaol,  at  the  suit  of  any  other  in  custody  in 
person,  the  plaintiff  must  sue  out  process  against  him,  Newgate,  &c. 
directed  to  such  sheriff,  &c.  as  the  case  is,  and  such  pro-  at  ^JJJ?  °^ 
cess  must  be  left  with  him  at  his  office,  in  order  to  charge  Sfotjffi 
such  defendant  in  custody.      In  this  case  make  affidavit  ^^ 
of  the  debt,  and  sue  out  a  writ  as  in  other  cases ;  pay  sheriff 
for  charging  him  in  custody  2s.   6d.  and  such   plaintiff 
must  proceed  against  the  defendant  as  before  directed, 
otherwise  he  will  be  superseded  ;  and  N.  B.  he  is  to  file 
a  bill  in  this  case  before  he  delivers  the  declaration.  Sayer's 
Rep.  49. 

Everv  prisoner  having  a  day  rule,  shall  return  within  Prisoners  on 
the  walls  or  rules  of  the  saidjprison,  at  or  before  nine  in  day  rules  to 
the  evening  of  the  day  for  which  such  rule  shall  be  grant-  S,umaLor 
ed.     R.  Hil.  46  Geo.  8.    6  East,  2.  b*w  vb>^ 

A  day  rule  when  made  covers  by  relation  back  the  libe-  Of  the  day 
ration  of  a  prisoner,  who  having  signed  the  petition,  had  rule. 
gone  out  of  prison  before  the  sitting  of  the  court  the  same 
day,  and  although  the  marshal  had  been  sued  for  an  escape 
before  the  court  sat.     9  East,  151.    Field  v.  Jones. 

How  to  proceed  if  Defendant  be  in  the  Custody  of  the 

Marshal  ats.  same  Plaintiff. 

If  the  defendant  be  in  custody  of  the  marshal  of  the  How  to  pro- 
King's  Bench  prison,  at  the  suit  of  the  same  plaintiff,  ceed  if  defen- 
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dantiaincus-»  tbeit  make  two  copies  of  the  bill,  one  on  parchment,  fc 
of  the  mar-  other  on  paper  (stampt  with  a  4d.  stamp,)  (a)  file  the  til 
'fa***  first,  then  deliver  the  copy  to  the  turnkey,  pay  Is.  and  a 

this  case  no  affidavit  is  requisite;  but  give  a  rule  to  plead, 
and  demand  a  plea  as  in  other  cases.     1  Term  Rep.  Ml. 

When  defen-  When  a  bill  is  filed  against  a  prisoner  in  custody  of  the 
d«rt  is  to  marshal,  if  a  copy  of  it  be  delivered  for  him  to  the  tan- 
^  key,  four  days  exclusive  before  the  end  of  the  term  ii 

which  the  writ  is  returnable,  a  rule  to  plead  being  giiea 
When  he  triay  aud  plea  demanded,  1  Term  Rep.  591.  the  defendant  shall 
imparl.  plead  as  of  that  term,  or  judgment  may  be  signed;  but  if 

the  bill  be  not  filed,  and  the  copy  delivered  four  dap  ex- 
clusive before  the  end  of  the  term,  the  defendant  may  in* 
parle  until  the  next  term.    N.  on  R.  E.     5  W.  &  M. 

Within  what  ■  You  must  also  proceed  to  trial,  or  final  judgment,  witto 
ceedtotSsTof  tbree  terms  next  after  declaration  delivered,  accounting 
judgment  f  that  term  one.  R.  Hil.  26  Geo.  8.  otcUs/iccf+'jUl 
When  to  etel  And  also  charge  defendant  in  execution,  Within  tiro 
cutkm.  I  terms  after  final  judgment  signed,  accounting  that  term* 
'  one,  unless  prevented  by  error  or  injunction.    Ibid. 

Declaration  Middlesex  (m)  A.  B.  complains  of  C.  D.  being  in  tl* 

against  a  pri-  custody  of  the  marshal  of  the  Marshalsea  of  our  lord  tbe 

tod^thT"  now  king' before  the  king  him*elf :  for  that  whereas.  Add 
mJXd  ^     pledges  ;  you  proceed  as  in  other  cases  to  sign  judgment 

bill  if  no  plea,  Ac. 

If  an  action  is  If  the  defendant,  a  member  of  parliament,  be  in  costodj 
not  bailable,     of  the  marshal,  and  you  would  wish  to  proceed  again* 

^nl^todldant  him  for  a  debt  not  bai,able»  flle  a  bil1  affwn»t  him,  vi 
howtowS-  deliver  a  copy  to  him  in  custody  to  plead  in  four  days;i 
cced,  this  case  it  is  not  necessary  to  issue  a  writ  of  summon 

but  demand  the  plea,  as  in  other  cases,  and  if  none,  sign 
judgment.  See  5  Term  Rep.  362.  Jackson  v.  Madkrt&i 
where  court  held,  that  being  already  in  custody,  no  pr* 
cess  is  necessary ;  and  you  may  declare  against  him  * 
being  in  custody  of  the  marshal. 

How  to  Get  a  rule  from  the  clerk  of  the  rules  for  the  manhii 

charge  defen-  to  acknowledge  defendantin  his  custody,  pay  7s.  64  take 

c^OTm2^-   8ame  and  leave  lt  at  the  marsbal's  house  with  ,0s- *&•* 
tody  of  mar-    will  write  his  acknowledgment  thereon,  which  get  fro» 

afaaL 


(a)  To  be  written  only  on  one  side  the  paper.  M^ff* 
.  294.     Champney*  v.  Hamlin.    If  written  on  both  m* 
supersedeable. 
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him,  then  take  a  piece  of  parchment  without  a  stamp,  in 
the  shape  of  a  bail-piece,  and  enter  the  committitur 
thereon,  thus: 

Easter  Term,  57th  Geo.  3. 

Law  and  Markham. 

Middlesex,  to  wit.     CD.  iscommitted  to  the  custody  Cmmnittituiv 
of  the  marshal,  Ac.  in  execution,  at  the  suit  of  A.  B.  in  ?leoe* 
a  plea  of 'trespass  on  the  case,  for  —  damages,  there 
to  remain  until,  dec.  (a) 

R.  R.  attorney.    Judgment  of  Hilary  term,  57th  Geo.  3. 
Roll.  566. 

Ordered  that  every  committitur  on  every  judgment  ob-  Rule  for  filing 
tained  in  this  court,  against  any  prisoner  or  prisoners,  •"^  entering 
shall  be  filed  with  the  clerk  of  the  dockets,  on  or  before  ^S^JrU 
the   last     day     of  the     term    in    which    such    priso-  sraenT  See 
nqr  ox  prisoners  is  or  are  to  be  charged  in  execution,  l  East,  405. 
whp  shall  enter  such  committitur  on  the  judgment  roll,  Pearson  v. 
within  four  days  after  the  end  of  such  term,  exclusive  of  Rf^Ilfiff|,  fh^ 
the  last  day  of  the  term,  unless  the  last  of  such  four  days  ZxaOonot 
be  Sunday,  and  in  that  case  within  five  days  next  after  the  making  this 
end  of  such  term :    and  that  in  default  thereof,  such  pri-  rate, 
soner,  Ac.  shall  be  entitled  to  be  discharged.    R.   £.41 
Geo.  3.     1  East,  410.  (5; 

The  acknowledgment  by  the  marshal  ought  to  be  of  Of  what  term 
the  same  term  in  which  the  defendant  is  charged  in  exe-  the  acknow- 
cution,  and  an  acknowledgment  two  terms  preceding  is  led^e{1^  *** 
not   sufficient.     Fisher  v.  Stanhope,  1   Term  Rep.  464.  g^"  *  to 
And  the  committitur  must  be  filed  of  the  same  term  as  the 
marshal's  acknowledgment.   10  East,  46.     Cunningham 
▼.  Cogan. 

There  is  a  book  kept  in  the  K.  B.  office  called  the  mar-  Marshafc  ^ 
■haUvs  book,  in  which  are  entered  the  names  of  persons  ^^J?**  ** 
charged  in  execution  previously  to  their  being  so  charged.        °^ce" 
But  this  is  a  book  of  no  authority ;  and  only  meant  for  the 


(a)  The  damages  and  costs  in  case,  if  in  debt,  the  sum 
recovered,  and  costs. 

(6)  This  rule  does  not  extend  to  the  case  of  a  prisoner  To  what  the 
committed  under  a  ha.  corp.  ad  satisfaciendum,  in  which  rule  does  not 
no  committilur-piece  was  ever  necessary.  Pitcher  v.  Faur  «*tend. 
«*#,  T.  43  Geo.  3. 
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marshal's  convenience,  that  he  may  readily  Me  what  per- 
sons are  charged  in  execution:  so  that  it  is  (in  truth  od 
reality)  only  a  memorial  of  the  defendant's  being  charged 
in  execution  in  custody  of  the  marshal;  and  not  thecal* 
or  foundation  of  such  charge  and  detainer.  Hutdrimi* 
Kendrick,  2  Burr.  1049.  This  has  been  adhered  to  ini 
late  case  before  Lord  Kenyony  and  he  held  it  not  neces- 
sary on  the  master's  certificate,  and  refused  to  discharp 
the  prisoner  for  want  of  such  entry. 

Where  to  take  Take  comrrrittitur  to  the  clerk  of  the  judgments,  and  ft 
the  commit-  it  with  him  on  or  before  the  last  day  in  which  yon  are  to 
titur.  charge  defendant  in  execution,  as  he  must  enter  it  on  the 

roll,  or  defendant  is  supersedeable:  4  Burr,  1481.  Fatter- 
ell  v.  Philby  ;  pay  him  2s. ;  it  is  usual  to  enter  the  con- 
mittiiur  in  the  marshal's  book,  at  the  same  time,  before 
you  deliver  it  over  ;  pay  6d. 

Clerk  of  the         It  is  usual  for  the  clerk  of  the  dockets  to  send  to  to 

docket  is  to  marshal  at  the  end  of  every  term  a  list  of  the  committibet 

Kndajfc  to  entered,  with  the  plaintiffs'  and  defendants'  names,  and  to 

mawnaL  sums  for  which  they  are  charged  in  execution.  And  wk* 

And  where  a  ^e  cierfc  0f  the  judgments  had  omitted  a  name  of  a  pto- 

SSTtw^  tiff>  **  was  rectified  by  the  court  at  the  clerk's  instance, 

rectified.  Gage  and  another  v.  Parsons,  M.  36  Geo.  3. 

If  in  custody  A  prisoner  in  custody  at  the  suit  of  the  king,  cannot 
?j*  °*  *•  be  charged  with  civil  process  without  leave  of  thecoart, 
^B*"  or  one  of  the  judges. 

If  on  attach-  But  where  the  defendant  is  in  custody  on  an  attack* 
meat.  ment  for  non-payment  of  costs,  and  charged  with  a  cifi 

action  also,  the  court  consider  such  an  attachment  tok 
only  a  civil  execution,  and  therefore  held  that  he  mif&t 
be  charged  in  execution  in  the  action  without  leave  of  tk 
court.    Bonqfous  v.  Scheie,  4  Term  Rep.  316. 

Plaintiff'  t  Judgment  obtained  (and  affirmed  on  error;)  exec* 
give  noticeof  tion  sue<*  *or  ^**  w^ich  were  51.  more  than  was really 
his  having  due ;  rule  obtained  why  defendant  should  not  be  discbaig- 
abandoned  a  ed,  which  was  made  absolute.  Pending  this  rale  ft* 
former  com-  defendant  was  charged  in  custody  for  the  real  debt,  opoi 
mjttrtur,  ^  which  this  court  was  now  moved  why  the  commitment  of 
Toneotts*  b&>  defendant  should  not  be  set  aside  for  irregularity  ?  HA 
fere  he  enters  that  as  there  was  no  affidavit  that  the  plaintiff  had  gi^ 
a  second.  notice  that  the  first  commitment  was  abandoned,  p*v» 
ing  the  former  rule,  that  a  second  commitment  for  At 
same  cause  before  the  first  was  discharged,  h  cletrij 
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informal.  Rule  absolute.  Topping  y.  Ryan,\  Term  Rep. 
227.(a) 

Jf  the  defendant  be  charged  in  execution,  and  after-  If  defendant 
wards  plaintiff  dies,  the  executors  need  not  revive  the  he  charged, 
judgment,  or  charge  the  defendant  de  novo:  for  the  exe- 
cution is  considered  as  executed.    King  v.  Millet,  H.  22 
Geo.S.     Tidd,2U. 

If  the  plaintiff  proceeds  faster  in  his  cause  than  by  the  if  plaintiff 
rules  prescribed,  and  obtains  a  verdict,  he  must  still  charge  proceeds  fas- 
the  defendant  in  execution  the  next  term  after  the  distrin-  tw  than  by 
-gas  is  returnable,  or  he  may  be  superseded.  "*  ruta" 

The  mode  of  charging  a  prisoner  with  a  new  action,  in  How  to  charge 
.custody  of  the  marshal,  in  term  time  is,  by  making  an  «  prisoner  by 
affidavit  of  the  debt,  filing  a  bill  first  against  him,  as  being  *■*  <* detain* 
in  his  custody,  and  delivering  a  declaration,  which  is  a  puffi£neW 
copy  of  the  bill,  to  the  turnkey.     But  if  to  charge  him  in '  fi      *     _ 
custody  in  the  vacation  with  the  new  suit,  then  file  a  bill 
as  of  the  preceding  term ;  and  if  the  cause  of  action  arises 
after  that  term,  there  should  be  a  special  memorandum, 
the  same  as  against  an  attorney,  stating  the  day  of  bring- 
ing the  bill  into  the  office  of  the  clerk  of  the  declarations. 

If  you  proceed  in  term  an  affidavit  of  the  debt  must  How  to  pro- 
first  be  made  aad  sworn  before  a  judge  of  this  court,  then  ceed  in  term, 
prepare  and  ingrossthe  bill  on  a  4d.  sfempi  parchment, 
which  file,  with  the  warrant  to  prosecute  with  the  clerk 
of  the  declarations,  then  make  a  close  copy  of  the  bill, 
called  the  declaration,  on  4d.  stampt  paper,  take  the  affi- 
davit of  debt,  and  declaration,  to  the  clerk  of  the  rules, 
who  will  indorse  on  the  declaration  the  sum  sworn  to,  and 
the  contents  of  the  affidavit,  he  returns  the  declaration  to 
jou  and  keeps  the  affidavit    The  declaration  then  must 
be  delivered  to  the  defendant  in  prison,  or  to  the  turnkey, 
who  will  acknowledge  him  to  be  a  prisoner,  pay  him  Is. 
afterwards  give  a  rule  to  plead,  and  proceed  as  in  other 
cases. 

If  the  declaration  be  delivered  four  days  before  the  When  to 
ejad  of  the  term,  $  rule  to  plead  being  given,  and  plea  de-  plead. 


(a)  See  Tidd,  292,  where  the  marshal  bad  acknowledg- 
ed at  the  suit  of  A.  and  it  was  moved  that  he  might  be 
charged  in  execution  ate.  of  B.  on  a  judgment  of  outlaw- 
ry which  was  ordered  in  the  first  instance.  Amos  v.  Ma*- 
tiny  T.  36  Geo.  3.  I  think  a  ha.  corp.  ad  satisfaciendum 
jn  this  case  would  have  been  proper. 
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manded,  the  defendant  is  to  plead  of  that  term;  but  if 
the  bill  be  nbt  filed,  and  the  copy  delivered,  four  days 
exclusive  before .  the  end  of  the  term,  the  defendant  is 
then  entitled  to  an  imparlance.  R.E.5W.&M.  Rtg. 
3.  (a) 

.ration.  m  Va"  ^  ^e  ne w  detainer  ^e  *n  vacation,  then  you  file  the  hi 
as  of  the  preceding  term,  and  make  a  copy  of  same  as 
before,  and  also  have  an  affidavit  of  the  debt,  which  take 
to  the  clerk  of  the  rules,  and  deliver  the  declaration  as 
above,  but  the  rule  to  plead  cannot  be  given  until  the  fint 
day  of  the  next  term. 

T1J®"^hfu"  If  a  prisoner  be  supersedable,  though  not  actually  so- 
yetmay  be  perseded,  he  may  be  charged  with  a  declaration  at  the 
charged  in  a  suit  of  a  new  plaintiff.  %  Burr.  1048.  Hulchin*  v.  lex- 
new  action,  rick. 

Order  as  to  por  preventing  the  detainer  of  prisoners  charged  bj 
SaerkfcS."  declarations  in  the  custody  of  the  marshal  of  the  Mar- 
tody  of  the  shalsea  of  this  court,  where  the  cause  of  action  again* 
marshal  by  such  prisoner  does  not  amount  to^Ol. ;  it  is  ordered,  Ait 
wap  of  detain-  no  declaration,  whereby  any  prisoner  shall  be  chaiged 
5j?L£  new  in  the  custody  of  the  marshal,  shall  be  sufficient  cause  of 
**^  detaining  such  prisoner  in  custody,  unless  an  affidavit, 

that  the  plaintiffs  cause  of  action  against  such  prisoner 
does  amount  to%)L  or  upwards,  shall  be  first  made  and 
filed  with  the  clerk  of  the  rules  of  this  court,  and  the  *n 
specified  in  such  affidavit  shall  be  indorsed  by  him  npoa 
.*uch  declaration,  before  leaving  thereof  with  the  turnkey^ 
R.  E.  15  Geo.  2.    This  rule  is  confined  to  cases  whae' 
the  prisoner  is  charged  with  a  new  action. 
Service  of  a        Rufe  to  shew  cause  why  proceedings  should  not  be  set 
Kb  traff  ^sidefor  ^regularity.     It  appeared  that  the  defendaal 
on  the  mum?  was  *n  custody  at  the  suit  of  same  plaintiff  for  anotte 
day,  is  good*    cause  of  action.     The  lat.  in  this  second  action  (wkiea 
was  not  bailable)   was  returnable  on  the  28th  of  J* 
nuary,  1786.     On  that  day  the  declaration  was  left  in  d* 
office,  though  writ  not  served  till  eight  that  ereniaf* 
Motion  13th  May.  Butter,  J.    In  Ward  and  Wilti*** 
the  court  refused  to  set  aside  the  proceedings,  though  4* 
notice  of  declaration  was  not  served  until  half  past  ten  at 
night.    2  Burr.   812.     Besides,   the   defendant  shooM 
have  made  his  application  sooner ;  he  is  now  ontoftiae. 
If  a  prisoner  be  entitled  to  be  superseded,  he  must  al- 
ways apply  for  that  purpose ;  but  if  lie  come  on  a  m** 
irregularity,  he  is  in  the  same  situation  with  any  other 
defendant.    Robertson  v.  Douglas,  1    Term  Rep.  1M- 
N.  B.    The  declaration  need  not  he  delivered  to  the  *■ 
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fendant  personally,  or  to  the  gaoler,  unless  where  he  is 
in  custody  at  the  suit'  of  the  same  plaintiff,,  for  the  same 
cause  of  action :  so  determined  in  this  case. 

If  the  defendant  is  in  custody  of  any  gaoler,  &c.  for  For  fidony. 
felony,  upon  producing  the  affidavit  (sworn  before  a 
judge)  of  the  debt,  the  judge's  clerk,  will  give  you  an 
order  to  detain  him  ;  in  this  case  affidavit  is  filed  with 
Messrs.  Provost  and  Chambre,  and  sue  out  (or,,  if  bill  of 
Middlesex,  with  Mr.  Braithwaite)  as  in  other  cases; 
take  the  writ  to  the  sheriff  and  leave  the  order;  pay 
2s.  6d. 


If  the  Defendant  removes  himself  to  the  Fleet 

If  a  prisoner  in  custody  of  the  sheriff,  by  virtue  of  pro-  Removal  be- 
cess  issued  in  this  court,  or  in  custody  of  the   marshal  for?  a  decla- 
before  declaration  delivered,  removes  himself  to  the  Fleet  ra^m- 
prison,  the  plaintiff  has  his  election  to  declare  against  him  ^TermReP- 
in  this  court,  or  in  the  Common  Pleas ;   but,  in  order  to  A  ' 
declare  against  him  upon  the  process  issued  in  this  court,  ^t  is  not*" 
he  must  bring  him  up  into  court  by  virtue  of  an  habeas  necessary  to 
corpus  ad  respondendum  to  charge  him  with  such  decla-  prosecute. 
ration,  which  is  directed  to  the  warden,   who  returns 
same,  (a)  The  former  mode  is  the  least  expensive. 

As  the  law  stands,  the  prisoner  is  not  bound  to  give  Prisoner  not 
notice  of  his  removal,  but  the  plaintiff  must  take  notice  bound  to  rive 
of  it  at  his  peril:   therefore  where  a  prisoner  who  had  {Jj^Sj?*]^ 
been  surrendered  in  discharge  of  his  bail,  in  this  court,  Saaoval  tothe 
and  afterwards  removed  to  the  Fleet,  without  having  Fleet 
given  any  notice  to  the  plaintiff,  being  charged  in  execu- 
tion as  a  prisoner  in  the  King's  Bench,  the  court  granted 
a  supersedeas,  saying,  it  would  be  putting  difficulties  on 
prisoners  to  oblige  them  to  give  notice.    2  Sir.  1153. 
Ftlkes  v.  Allen.     But  the  court  are  not  aware  of  the  ex- 
pences  these  prisoners  put  the  plaintiffs  to  in  these  cases 
by  such  removals.  This  is  often  done  to  harass  the  plain- 
~      The  expence  is  very  near  51. 


(a)  But  the  court  have  no  power  under  a  habeas  corpus 
id  respondendum  directed  to  the  gaoler  of  the  house  of 
correction,  to  charge  a  prisoner  with  a  declaration  on  a 
>ailable  writ,  and  recommit  him  to  his  former  gaol. 
Brandon  v.  Davis,  9  East,  154.  J  liter  in  the  case  of  a 
berifl^  or  a  gaoler  of  the  court. '  Ibid. 
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If  he  be  /But  if  such  prisoner  be  in  tbe  custody  of  the  marital, 

chsiB*1  **&   charged  with  a  declaration  in  this  court,  and  he  aftei- 
■tmdnmera    wards  removes  himself  to  the  Fleet,  the  plaintiff  mu* 
to  the  Fleet,     proceed  against  him  to  final  judgment  in  this  court;  and 
•in  order  to  charge  him  in  execution,  plaintiff  must  bring 
a  writ  of  habeas  corpus  ad  satisfaciendum  directed  to  the 
warden  of  the  Fleet,  to  bring  him  into  this  court,  re- 
turnable on  a  day  certain. 

How  to  proceed  by  Original  against  the  Jkfendari  » 
custody  of  the  Sheriff  of  any  County. 

If  defendant  is  in  custody  of  any  sheriff,  &c.  upon  a 
special  capias,  then  declare  against  him  by  delivering* 
declaration  only,  on  4d.  stampt  paper,  thus : 

Surrey,  to  wit  .Richard. Fenn,  late  of,  dec.  yeoman,  wis 
attached  to  answer  John  Denn  in  a  plea  of  trespas&oathe 
case,  and  whereupon  the  said  John  Denn,  by  J.  J.hisai- 
torney  complains,  that  whereas  (as  in  other  cases) ;  J* 
do  not  allege  by  original,  in  whose  custody  he  is;  b* 
affidavit  of  the  service  is  required,  and  proceed  tbe  a* 
as  by  bill  afterwards. 

If  in  custody        If  in  custody  of  the  marshal,  declare  against  hiM 
<rf the  marshal,  the  same  manner,  and  do  not  allege  him  to  be  is** 

custody  of  tbe  marshal. 


^Declaration. 


Once  super- 
sedable,  al- 
ways so,  it 
extends  to 
same  process. 


If  a  prisoner 
is  once  super* 
sedable,  and 
does  not  take 
the  advantage, 
he  cannot 
do  it  after 
charged  in 
execution. 


When  Prisoners  entitled  to  be  discharged* 

The  old  rule  that  a  prisoner  who. is  once  supersedftlfc 
always  continues  so,  was  insisted  on.  Per  Cur.— It  *• 
tends  only  to  the  same  process;  and  where  the  nature rf 
the  charge  is  altered  to  a  charge  in  execution,  it  isf& 
otherwise.  The  London  Assurance  Company  r.  Perifo 
1  Term  Rep.  591. 

Motion  for  a  supersedeas  for  not -proceeding  to  trisJ  * 
judgment  in  due  time.  The  arrest  was  in  August,  1ft 
by  the  sheriff  of  Kent ;  20th  November,  declaration  <i* 
vered;  3d  February,  1784,  no  plea,  plaintiff  signed  art* 
locutory  judgment  "  without  a  demand  of  plea;"  <**! 
26th  February,  a  plea  was  filed,  defendant  having  ia*>*° 
himself  to  the  K.  B. ;  15th  July,  plaintiff  waived  * 
judgment  (there  being  a  dispute  respecting  the  regularity> 
and  gave  notice  of  trial;  in  Michaelmas  term  folk*** 
plaintiff  signed  judgment,  and  the  day  after,  charged*1 
fendant  in  execution.  Palmer  shewed  cause,  and  <*• 
tended  a  demand  of  plea  was  unnecessary,  (except *•* 
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the  defendant  was  in  court) ;  and  if  entitled  to  be  super- 
seded, he  ought  to  have  applied  in  time.  Buller,  J.  In  the 
case  of  a-  prisoner  in  this  court  there  must  be  a  demand 
of  plea.     If  he  is  in  the  custody  of  the  sheriff  no  demand 
is  necessary.     If  a  prisoner  be  supersedable  for  any  irre- 
gularity, as  for  want  of  the  demand  of  a  plea,  he  cannot 
take  ad  vantage  of  that,  after  he  is  charged  in  execution,, 
supposing  he  has  any  opportunity  of  applying  on  that 
ground,   before  he  is  charged  in  execution.     Now  here 
die  defendant  had  ample  time ;  for  judgment  was  signed 
in  Michaelmas  term,  1784,  and  he  might  have  applied  in. 
Trinity  term   following. — Rule    discharged.     Rose  v. 
Chrisifield,  1  Term  Rep.  591.      . 

The  latitat  was  returnable  first  return  of  Easter,  de-  #  a  prisoner 
claration  was  delivered  30th  June,  but  no  bill  filed  till  ptauChe  can* 
3d  July,  defendant  pleaded  on  same  3d  July:     Motion  to  not  take  ad- 
discharge  him,  on  the  ground  that  a  prisoner  once  super-  J^^kJLJL 
sedable  is  always  so.     Lord  Kenyon.     Where  there  has  fl^at  time 
been  an  irregularity,  if  the  party  overlook  it,  and  take  the  declara- 
steps  in  the  cause,  he  cannot  afterwards-  revert  back  to  tion  ddfrered; 
the  irregularity,  and  object  to  it.  Rul»  discharged.  Pear* 
son  v.  Rowlings,  1  East,  78. 

The  6th  Nov.  1803,  defendant  was  committed  to  the  Whendecto-^ 
custody  of  the  marshal,  on  a  writ  then  returnable,  ade-  ^J^dSa' 
claration  was  delivered   Mth  February,  to  defendant  in  nuinty. 
custody ;  23d  April  interlocutory  judgment  was  signed 
for  want  of  a  plea.    A  rule  was- obtained,  Trim  term, 
1803,  to  discharge  defendant,  no  bill  being  filed.    Court 
— There  can  be  no  declaration  if  there  be  no  bill  filed 
before.    Therefore  the  delivery  of  the  declaration  was  a 
nullity.  Rule  absolute.  RoweU  v.  Bingham,  4  East,  16. 

So  if  the  declaration  be  written  on  both  sides  the  stamp- 
paper.     Champney*  v.  Hamlin,  12  East,  294. 

How  to  discharge  for  want  of  Declaration. 

To  discharge  a  prisoner  on  the  plaintiff's  not  declaring*  How  to  dis- 
in  due  time,  if  in  custody  of  the  sheriff,  &c.  getacertifi-  charge  pri- 
cate  firom  the  gaoler  of  the  causes  he  is  charged  with,  ^^£^£2 
and  an  affidavit  of  his  having  signed  same :  then,  take  out  ?  c^tTgLl* 
a  summons  from  a  judge,  to  shew  cause  why  a  writ  of 
supersedeas  should  not  issue  to  discharge  the  defendant ; 
serve  same  on  plaintiff's  attorney,  and  if  he  does  not 
attend,  make  affidavit  of  such  service  and  attendance 
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thereon,  (as  there  is  but  oDe  summons  necessary  ),(o)  and 
then  the  judge  will  grant  an  order  for  a  supersedeas, 
upon  filing  common  bail,  and  the  memorandum  onak 
stamp  is  filed  with  Mr.  Smith :  paj  summons  in  term  Is. 
vacation  2s.  order  4s.  common  bail  Is.  6d.  supersedeas, 
signing  Is.  8d.  seal  7d.  If  no  bill  be  filed,  you  must  ob- 
tain a  certificate  from  the  clerk  of  the  declarations,  to 
produce  to  Xhe  judge. 

How  if  in  Custody  of  the  Marshal. 

If  in  custody  If  the  defendant  is  in  custody  of  the  marshal,  apply  to 
of  the  mar-  the  clerk  of  the  papers  of  the  King's  Bench  prison,  for  a 
***!'  copy  of  the  causes  whereon  he  stands  charged,  then  take 

out  summons  as  before,  and  serve  it  on  plaintiffs  attor- 
ney ;  if  he  does  not  attend,  an  order  will  be  made  upoo 
filing  common  bail,  and  the  marshal  (upon  the  clerk  of 
the  common  bail's  certificate)  will  discharge  the  de- 
fendant without  a  supersedeas;  pay  for  it  Is. 

.If  by  original,      jf  the  action  be  by  original,  then  proceed  as  above, 

and  when  you  have  got  the  order,  file  an  appearance  with 
the  filazer,  pay  3s.  6d.  and  make  out  a  supersedeas  there- 
on on  a  5s.  stamp ;  pay  signing  2s.  lOd.  seal  7d.  if  in 
custody  of  the  sheriff:  if  in  custody  of  the  marshal,  be 
will  certify  to  him,  the  same  as  by  bill ;  pay  him  far 
certificate  Is. 


If  a  superse- 
deas be  had 
before  judg- 
ment, yet 
plaintiff  may 
nave  execu- 
tion ;  aliter 
for  want  of 
charging  in 
execution. 


If  the  defendant  be  superseded  for  want  of  proceedings 
before  judgment,  yet  the  plaintiff  may,  after  judgment 
obtained,  take  him  in  execution ;  but  otherwise,  if  de- 
fendant supersede  for  want  of  charging  in  execution.  N. 
on  R.  T.  2  Geo.  1.  S.  P.  Line  v.  Low.  7  East,  33Q.  Com.  in 
Pract.  C.  B.  136.  S.  P.  If  defendant  has  removed  him- 
self before  declaration  to  the  Fleet,  the  summons  must  be 
taken  out  in  the  Common  Pleas  to  discharge. 

How  for  want  of  proceeding  to  Trial  or  Judgment. 

Counsel's  hand  not  being  set  to  a  replication,  Mr.  J. 
Stiller  discharged  the  prisoner ;  counsel's  hand  in  this 
case  was  requisite. 


(a)  An  attendance  half  an  hour  next  immediately  fol- 
lowing the  return  of  the  summons,  sufficient:  formerly 
an  hour.    JR.  T.  35  Geo.  3.  6  Term  Rep.  402. 
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Ordered,  that  in  all  cases  after  a  declaration  delivered  When  entitled 
as  aforesaid  at  the  King's  Bench,  or  any  other  gaol  or  for  want  of 
prison,  unless  the  plaintiff  shall  proceed  to  trial,  or  final  E?j^!!§J^ 
judgment  (a)  thereupon,  within  three  terms  next  after  ment°* JU**" 
such  declaration  delivered,  (if  by  the  course  of  this  court 
the  plaintiff  can  so  proceed,)  of  which  three  terms  the 
term  wherein  such  declaration  shall  be  delivered  shall  be 
taken  to  be  one.  trCcUs/icuUs  jfff— 

The  different  parts  of  the  rule  apply  to  different  cases :  Explanation, 
if  there  be  a  trial,  the  plaintiff  must  proceed  to  judgment, 
and  charge  the  prisoner  in  execution  within  two  terms 
after  such  trial;  if  there  be  no  trial,  then  within  two  terms 
after  final  judgment.    4  East,  850. 

This  rule  superseding  a  prisoner  against  whom  the  To  what  this 
plaintiff   shall  not  proceed  to    trial  or  final  judgment  rule  does  not 
within  three  terms  after  declaration  delivered,  does  not  attach# 
attach  in  a  case  where  there  are  two  defendants,  one  of 
whom  suffered  judgment  by  default,  and  the  other  plead- 
ed to  issue ;  the  trial  of  such  issue  being  had  within  the 
third  term,  though  the  costs  were  not  taxed,  nor  final 
judgment  in  fact  signed  till  after  that  term ;  but  then  en- 
tered according  to  the  course  of  the  court  as  of  that . 
term.     Wiggleworth  and  another  v.    Wright  and   an- 
other, IS  East,  167. 

Or  in  case  of  a  surrender  in  discharge  of  bail,  after  a  In  case  of  a 
declaration  delivered,  unless  the  plaintiff  shall  proceed  surrender 
to  trial  or  final  judgment  'thereupon,  within  three  terms  ^I™1*1"^ 
next  after  such  surrender,  and  due  notice  thereof,  (if  by  goner'aLll  bo 
the  course  of  the    court,  plaintiff  can  so  proceed,)  of  discharged, 
which  three  terms,  the  term  wherein  such  surrender  shall 
be  made  shall  be  taken  to  be  one,  the  prisoner  shall  be 
discharged  out  of  custody  by  writ  of  supersedeas,  to  be 
granted  by  this  court,  or  one  of  the  judges  upon  filing 
common  bail,  unless  upon  notice  given  to  the  plaintiffs 
attorney,  good  cause  shall  be  shewn  to  the  contrary. 

And  in  all  cases  where  such  trial  shall  be  had,  or  final  Aftertrialhnd, 
judgment  obtained  against  any  prisoner  in  the  custody  of  J°  **  chained 
the  marshal,  or  in  any  other  gaol  or  prison,   unless  the  P  execu^on 
plaintiff  shall   cause  such  prisoner  to  be  charged  in  exe-  aftertaial  or* 
ration  within  two  terms  next  after  such  trial  shall  be  had,  final  judg- 
or  final  judgment  shall  be  obtained  (of  which  two  terms  raent. 


(a)  Final  judgment  there  means,  final  judgment  with- 
>ut  trial,    4  East,  350.  Heaton  v.  Whitaker. 
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the  term  in  which  inch  trial  shall  be  had,  or  final  judg- 
ment shall  be  obtained,  shall  be  taken  to  be  one),  ia 
case  no  writ  of  error  shall  be  depending,  no  injunction 

.    ,  be  obtained  for  stay  of  proceedings. 
If  any  writ  of 
error  or  in-         And  if  any  writ  of  error  shall  be  depending,  or  injnuc- 

junction,  then  tion   obtained,  then  within  two   terms  next  after  jodg- 

within  two      ment  shall  be  affirmed,  the  writ  of  error  be  nonproaad 

^SmaaTi  or  discontinued,  or  the  injunction  dissolved,  inctadiag 

'        the  term  in  which  such  affirmance  of  judgment,  nonpros, 

or  discontinuance  of  the  writ  of  error,  or  dissolution  of  tk 

injunction  shall  be  obtained. 

In  case  of  but-  Or  in  case  of  a  surrender  in  discharge  of  bail  after  to! 
trial  had  ^ad>  or  final  judgment  obtained,  unless  the  plaintiff  shall 
or  final  '  cause  the  defendant  to  be  charged  in  execution  witkb 
judgment  to  two  term*  next  after  such  surrender  and  due  notice 
be  charged  in  thereof;  of  which  two  terms,  the  term  wherein  sncbsor- 
execution  in  render  shall  be  made,  shall  be  taken  to  be  one,  in  ctsew 
nex\  afte? sur-  ^^  °*  error  sha*1  **e  depending,  nor  injunction  obtained 
render  and  *  f°r  8tay  °'  proceedings ;  and  if  any  writ  of  error  stall 
notice.  be  pending,   or  injunction  obtained,   then  within  two 

terms  next  after  judgment  shall  be  affirmed,  the  writ  of 
error  be  nonprossed  or  discontinued,  or  the  injunctks 
dissolved,  including  the  term  in  which  such  affirmance  of 
judgment,  nonpros,  or  discontinuance  of  the  writ  of  enor 
or  dissolution  of  injunction,  shall  be  obtained,  and  tie 
prisoner  shall  be  discharged  out  of  custody  by  super* 
deas  to  be  granted  as  aforesaid,  on  filing  common  bail; 
unless,  upon  notice  given  to  the  plaintiffs  attorney,  good 
cause  shall  be  shewn  in  either  of  these  cases  to  the  con- 
trary. .  R.  H.  T.  26  Geo.  3.  The  rule  of  Trin.  2  Geo.  I 
•   js  now  at  an  end.  (a) 

If  declaration  is  delivered  in  Hilary,  the  plaint! 
must  sign  final  judgment  the  last  day  of  Trinity  ten 
and  charge  the  defendant  in  execution,  the  last  daj  of 
Michaelmas  term,  (unless  error  or  injunction.) 

In  country  causes,  and  also  such  as  are  tried  at  tfc 
sittings  after  term  in  London  and  Middlesex,  the  two  ter* 
allowed  a  plaintiff  for  charging  the  prisoner  in  executes 
after  trial,  must  be  computed  from  the  term  wherein  the  d+ 
tringas  juratorum  is  returnable,  inclusively  to  the  end  of 
the  following  term,  after  which  the  defendant  will  becoa* 


(a)  A  render  in  vacation  and  before  the  eaioigiHlay  & 
the  next  term,  is  considered  a  render  of  that  tens. 
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supersedeable  immediately  after  the  following  Trinity 
term ;  or  if  at  the  summer  assizes  immediately  after  the 
following  Hilary  term,  if  not  previously  charged  in  exe- 
cution ;  but  should  a  plaintiff  proceed  to  trial,  at  the  sitting 
within  term,  in  London  or  Middlesex,  the  defendant  must 
be  charged  in  execution  in  the  following  term,  or  he  will 
become  supersedeable. 

Defendant  was  arrested  on  a  writ  returnable  first  return  If  a  declara- 
of  Michaelmas  term  1801,  and  went  to  prison;  declaration  tiau  be  de- 
delivered  in  Hilary  1 802,  cause  tried  at  same  Lent  assises,  fe?^  °*  , 
Final  judgment  signed  Trinity  term,  and  the  defendant  Saindffm^. 
was  not  charged  in  execution  till  Michaelmas  1802.    Rule  ceed  to  tnal  at 
to  discharge  defendant  out  of  custody,  not  having  been  those  arizes, 
charged  in  execution  in  due  time.     Court — If  there  be  a  «nd  «gn judp- 
trial,  the  plaintiff  must  proceed  to  judgment,  and  charge  ^S?1*?1  T?" 
the  prisoner  in  execution  within  two  terms  after  such  forSantniugt" 
trial;   if  there  be  no  trial,  then  within  two  terms  after  be  chared  in 
final  judgment.     Here  a  trial  was  had,  and  the  defendant  Trinity  term, 
was  not  charged  in  execution  within  two  terms  after  such  S^J101. 
trial  had.     Rule  absolute.    Beaton  v.  Whitaker,  5  East,  MKhaetaM* 
349.    The  charging  in  execution  within  two  terms  after 
final  judgment,  are  inclusive  of  the  term  of  trial,  or  final 
judgment  respectively. 

Verdict  Lent  assizes,  1796,  the  8th  of  April  following  Surrender  ia 
being  in  the  same  vacation,  defendant  rendered,  and  in  Hflaiyvaca- 
Easter   term   following,   final   judgment  was   signed.  *j££  ^^  nreT 
Mr.  J.  Lawrence  discharged  the  defendant  for  want  of  ceding  term 
being  charged  in  execution  in  the  same  Easter  term,  not  reckoned* 
Motion  to  quash  the  supersedeas,  and  for  liberty  to  sue 
out  execution.     Court  held,  that  where  the  defendant 
surrenders  in  the  same  vacation  as  the  verdict  was  obtain- 
ed, there  the  preceding  term  is  not  reckoned  as  one  of  the 
two  terms.     Rule  absolute.   Smith  v.  Jeffreys,  6  Term 
Rep.  776. 

But  when  he  surrenders  in  the  vacation  after  final  judg-  J*  ^JI^T^'d 
raent  signed,  the  term  in  which  judgment  is  signed,  is  ju^™^^*^ 
reckoned  as  one  of  the  terms  which  the  plaintiff  must  gjjjnaL 
charge  him  in  execution.     Ibid,  777. 

If  a  defendant  has  been  once  discharged  out  of  execu-  SSad^av, 
tion  upon  terms  which    are  not  afterwards  complied  nottSTtakea 
with,  the  plaintiff  cannot  resort  to  the  judgment  again,  again, 
or  charge  the  defendant's  person  in  execution.     Vigors 
v.  AUkrick,  4  Burr.  2482. 

Where  a  prisoner  in  execution  is  discharged  by  the  Nor  if  he 
consent  of  his  creditor,  upon  giving  a  fresh  security  to  *****  *  new 
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security,  if  it  satisfy  the  judgment,  and  that  security  is  afterwards  de- 
becomes  bad  feated  on  account  of  mere  informality,  the  judgment  is 
by  the  ?<*£?  satisfied,  and  cannot  be  set  off  against  a  demand  of  the 
the  plaintiff.  prisoner#     Jacques  v.  Withy,  1  Term  Rep.  557. 

How  for  not  proceeding  to  Judgment,  and  charging  in 
Execution,  in  Custody  of  the  Sheriff. 

How  to  dis.  To  proceed  to  discharge  the  prisoner  for  not  proceed- 
charge  defen*  ing  to  judgment,  or  charging  in  execution  in  due  time, 

dJo^rin°to  ftPP'y» if  the  defendantis  in  custody  of  the  sheriff,  to  the 
judgment  and  ga°ler  f°r  a  coPy  of  causes ;  get  an  affidavit  of  his  having 
execution  in  signed  the  same,  and  that  the  name  thereto  is  his  hand- 
custody  of  the  writing ;  then  take  out  a  summons  at  a  judge's  chambers 
sheriff,  to  shew  cause,  which  serve  on  plaintiff's  attorney.    If  he 

does  not  attend,  you  will  upon  the  third  summons,  have 
an  order  of  course,  on  an  affidavit  of  the  service  and  doe 
attendance;  but  if  he  should  attend,  and  it  is  a  country 
cause  at  a  distance,  the  first  is  an  order  nisiy  within  a 
limited  time;  giving  time  to  the  agent  to  write  to  his 
client,  and  then  an  order  absolute,  if  no  cause  shevi; 
the  agents  in  town  generally  indorse  the  summons,  unka 
cause  shewn  in  a  week,  Ac.  The  order  in  either  case  being 
made,  issue  out  a  writ  of  supersedeas  for  his  discharge: 
for  the  form  of  which, see  p.  732. 

On  issuing  a  supersedeas  in  this  case,  file  a  memom- 
dum  or  warrant  on  a  5s.  stamp,  as  directed  by  stat  & 
Geo.  3.  c.  80. 

Is  to  where  a  If  ^e  plaintiff  recover  a  judgment  against  two  defend- 
writ  of  error  ants  in  the  King's  Bench,  and  one  of  them  bring  error  is 
brought.  the  Exchequer-chamber,  the  plaintiff  cannot*  charge  the 
other  defendant  in  execution  till  the  record  be  remitted 
into  the  court  of  King's  Bench,  notwithstanding  the  writ 
of  error  might  have  been  quashed  immediately,  because 
not  brought  by  both  the  defendants.  Laroche  v.  JFd* 
brough  %  an.  z  Term  Rep.  737. 

Court  permit-  -  jn'  guck  case  wbere  the  judgment  was  affirmed  in  the 
tiontothe*"  Exchequer-chamber,  and  costs  given  of  the  writ  of  error, 
committitur-  and  both  defendants  were  taken  under  a  writ  of  execution 
piece,  al-  on  the  whole  sum  including  the  costs  of  the  writ  of  error, 
though  filed.  as  weu  as  the  original  sum  recovered,  this  court  permitted 
the  plaintiff  to  amend  his  committitur  in  execution  as 
to  the  defendant,  who  did  not  join  in  the  writ  of  error, 
rr  th  i-  ty  alterin8  it  to  the  original  sum  recovered.  Ibid.  H 
remold  after  there  be  a  removal  after  declaration,  and  defendant  is  to 
declaration. 
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•  « 

be  discharged  for  waut  of  proceeding  to  trial  or  judg- 
ment, the  court  where  tfce  declaration  is,  will  discharge 

him. 


In  Custody  of  the  Marshal. 

If  the  defendant  be  in  custody  of  the  marshal,  then  get  if  the  defen- 
a  copy  of  the  causes  from  the  clerk  of  the  papers  of  the  dant  be  incus- 
King's  Bench  prison,  (no  affidavit  is  necessary  of  his  sign-  tody  °f  th* 
ing,)  take  out  summons  as  before,  and  attend ;  if  you  ob-  marriml' 
tain  an  order,  file  common  bail  with  the  clerk  of  the 
common  bails  if  by  bill,  (if  by  original,  enter  appearance  if  by  original, 
with,  and  obtain  a  certificate  of  the  filazer,)  who  will  give 
certificate  for  the  discharge. 

A.  B.  plaintiff, 
In  the  King's  Bench.  and 

C.  D.  defendant. 

J.  C.  of,  &c.  gent,  maketh  oath  and  saith,  That  he  did,  Affidavit  of 
on  thfe  day  of  instant,  serve  a  true  copy  »vk*of  the 

of  the  summons  hereto  annexed,  on  Mr.  H.  I.  who  acts  Bummon8- 
as  attorney  or  agent  for  the  plaintiff  in  this  cause,  by  leav- 
ing the  same  at  the  house  of  the  said  H.  I.  in 
with  the  clerk  or  servant  there.  And  this  deponent  fur- 
ther saith,  that  he  did  also  serve  Mr.  H.  I.  with  another 
true  copy  of  the  said  summons  hereto  annexed,  on  the 
day   of  instant,    by  leaving  the  same 

with  the  clerk  or  servant  of  the  said  H.  I.  at  his  house 
iforesaid.     And  this  deponent  did  also,  on  the 
lay  of  instant,  personally  serve  the  said  H.  I. 

vith  a  true  copy  of  the  said  summons  hereto  annexed. 
Vnd  this  deponent  further  saith,  that  he  did,  on  the  three 
everal  days  mentioned  in  the  said  summons,  duly  attend 
t  the  chambers  of  the  (a)  right  honourable  Edward  (a)  Honour- 
rx>rd  JSUenborought  in  Serjeant's  Inn,    Chancery-lane,  able  Mr.  Jus- 
\ondori)  but  that  the  said  H.  I.  nor  any  one  for  him,  did  ***  Bayley. 
ot  on  any  or  either  of  the  said  three  several  days  or  times 
foresaid  attend  on  the  said  summons. 

It  is  very  common  to  save  this  affidavit  and  the  three  Maygetplain- 
unmonses,  by  getting  plaintiff's  attorney  to  attend  the  ****"s  attoj™ey 
millions.     If  it  is  a  country  cause,  the  order  will  be,      conaen  • 
lless  cause  be  shewn  in  a  reasonable  time,  (generally  a 


It  is  improper  to  take  a  cognovit  from  a  prisoner  with-  Attorney 
t  his  attorney  being  present,  and  if  done,  the  proceed-  "hould  ** 
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present  on      ings  may,  oft  that  ground,  be  set  aside,  but  not  for  irre- 
prisoner's        gularity.     Parkinson  v.  Caines,  3  Term  Rep.  616. 

JJKJ^t.  The  plaintiff  arrested  defendant  in  the    Marshals* 

Hab.  com.       court,  and  bad  him  in  custody  there;  the  plaintiff  brought 

brought  by      a  habeas  corpus  to  remove  him  into  the  King's  Bench  to 

plaintiff  to  re-  charge  him  with   the  same  demand.    Motion  to  quash 

more  his  pri-  the  writ  was  made  absolute.  Melsome  v.'  Gardner,  Cowp 
soner  quashed.  Rep   n& 

Writ  of  Supersedeas. 

What  This  writ  is  a  command  to  stay  or  forbear  some  ordi- 

nary proceedings  in 'law,  which  in  appearance  ought  to 
be  done,  or  pursued,  were  it  not  for  the  cause  whereat 
it  is  granted. 

Supersedeas         George  the  third,  Ac.  to  the  sheriff  of  Kent,  greeting: 

for  notde-      Whereas  it  was  lately  commanded,   that  you  tbotsi 

Glaring;  fe     take  C.  D.  if  he  might  be  found  in  your  bailiwick,  td 

stamp.  keep  him  safely,  so  that  you  might  have  his  body  before 

(a)  The  return  us  at  Westminster,  on  (a)  next   after  to 

of  the  writ      answer  to  A.  B.  in  a  plea  of  trespass,  and  also  to  a  til 

of  the  said  A.  B.  to  be  exhibited  against  the  said  C.  D< 

for  1001.  upon  promises,  according,  Ac.  and  became  fe 

said  C.  D.  came  into  our  court  before  us,  and  Wk 

filed  common  bail  in  the  said  action,  and  the  said  A.  H. 

hath  not  declared  against  him,  within  two  terms  nd 

after  the  said  taking ;  therefore  we  command  yon,  tM 

you  wholly  cease  from  taking,  arresting,  or  imprisons* 

the  said  C.  D.  or  any  ways  molesting  him  on  thatoc* 

sion,  and  no  other;  .and  if  you  have  taken  him  oath*4 

account,  and  no  other,  and  do  detain  him,  that  then  J* 

cause  him  to  be  delivered  without  delay,  from  the  pn»* 

wherein  he  is  so  detained,  at  your  peril.  Witness  JBaWj 

Lord  Ellenborough  at    Westminster,  the  tty* 

in  the  57th  year  of  our  reign. 

Law  and  J/Wfc* 

Precipe.  Kent  (ss)  Supersedeas  for  C.  D.  ats.  John  Oca* 

^  I.  G.  atk**J 

Pay  signing  with  Messrs.  Protest  and  Chambre  Is.* 
seal  7d.  sheriffs  fee  in  London  and  Middlesex  2s.  & 


By  original.         The.  above  supersedeas  will  do  by  original,  only  P* 

far  as  a  plea  of  trespass,  and  add,  on  the  case  on  f*** 
ses  to  the  said  A.  his  damage  of  fifty  pounds;  and  beet* 
the  said  C.  D.  came  into  our  court  before  us,  mo  f 
pamred  in  the  said  action,  and  the  said  A.  not  baTiag* 
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<chred,  Ac.  as  above,    Pay  sigaug  with  the  filazer,  2a. 
lOd.  seal  7d. 

George  the  third,  &c.  to  the  sheriff  of  Oxfordshire,  T1*^^ 
^greeting :  Whereas  A.  B.  is  detained  in  our  prison,  under  ?j*  F^Si  " 
your  custody,  by  virtue  of  a  certain  writ  of  latitat,  re-  JSyudgincat; 
tamable  on,  &c.  to  answer  C.  D.  in  a  plea  of  trespass,  5s,  stamp, 
.and also  to  a  bill  of,  Ac.    And  whereas  the  said  A.  after- 
wards, in  — — -  term  last  past,  was  charged  with  a 
declaration  at  the  suit  of  the  said  C.  in  the  plea  aforesaid ; 
but  because  it  appears  to  us  that  the  said  A.  hath   filed 
common  bailio  answer  the  said  C.  in  the  plea  aforesaid, 
and  that  the  said  C.   hath  not  proceeded  to  judgment 
against  the  said  A.  within  three  terms  next  after  the  de- 
livery of  the  said  declaration,  as  required  by  the  rules  of 
our  said  court ;  we  command  you,  that  you  wholly  oease 
from  taking,  &c.  as.in  the  other. 

George,  &c.  as  in  the  other,  as  far  as  "  plea  aforesaid,"  F«i»t 
then  say,  "  and  because  the  said  C.  hath  not  proceeded  j^SSESt  in 
*"  to  charge  the  said  A.  in  execution,  M&ithin  two  terms  execution. 
"  next  after  judgment  obtained,  according  to  the  rules  of 
"  our  said  court,  before  us,  we  therefore  command  you, 
u  that  you  wholly  cease,"  .(as  in  the  other.) 

Say  (after  recital  of  the  writ,)  and  because  it  sufficient-  Onputtfaig  in 
ly  appears  to  our  said  court  before  us,  that  the  said  C.  8°"*  "• 
hath  found  sufficient  bail,  to  answer  the  said  A.  in  the 
plea  aforesaid ;  therefore  we  command  you,  that  if  the 
said  C.  is  detained  in  our  said  prison  in  your  custody,  by 
occasion  of  the  said  action,  and  no  other,  then  you  per- 
mit him  to  go  at  large,  as  you  will  answer  the  contrary 
at  your  peril.     Witness,  Ac. 

<)f  the  Habeas  Corpus  ad  respondendum.     <n+t+  **e  t&mthtt 

An  habeas  corpus  ad  respondendum,  is  when  any  one 
is  imprisoned  at  the  suit  of  another,  upon  a  legal  process 
in  the  Fleet  or  any  other  prison,  (except  the  King's  Bench 
prison,)  and  a  third  person  would  sue  that  prisoner  in 
ue  court  of  K.  B.  and  cannot  because  he  is  not  in  cus- 
tody of  the  marshal.  In  this  case  he  may  have  this  writ 
to  remove  him  out  of  the  prison  where  he  is,  into  this 
court,  returnable  at  a  day  certain,  to  answer  the  plaintiff 
in  this  action  here. 

The  first  thing  to  be  done  is,  to  prepare  an  affidavit  of 
the  debt,  get  it  sworn  before  one  of  the  judges  of  this 
court,  then  sue  out  a  writ  of  hab.  corp.  ad  respondendum, 
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directed  to  the  proper  gaoler,  in  whose  custody  defen- 
dant is,  sign  it  with  Messrs.  Provost  and  Ckambre,  aad 
seal  it,  leave  it  with  the  gaoler,  for  the  return,  it  is  to  be 
made  returnable  on  a  daj  certain,  pay  for  the  return,  at- 
tend at  Westminster  on  the  return  day,  and  have  a  decla- 
ration .prepared  ready  ingrossed  to  give  the  master  ii 
court,  with  the  affidavit  of  the  debt,  and  he  will  charge 
the  defendant  therewith. 

N.  B.  A  bill  should  be  filed,  and  rule  to  plead  gira 
as  in  other  cases,  and  demand  of  plea  made. 

The  habeas  George  the  third,  &c.     To  the  warden  of  our  prison  of 

corpus  ad  re-  the  Fleet,  greeting :  We  command  you,  that  you  haTe 
•pondendum. ,  ^e  b0(jy  of  C.  D.  detained  in  our  prison  under  your  cus- 
tody, as  it  is  said,  under  safe  and  secure  conduct,  toge- 
ther with  the  day  and  cause  of  his  being,  taken  and  de- 
tained, by  whatsoever  name  he  shall  be  called  in  the 
same,  before  .us  at   Westminster,  on  next  after 

to  answer  A.  B.  in  a  plea  of  trespass,  and 
also  to  a  bill  of  the  said  A.  B.  to  be  exhibited  agaiast 
the  said  C.  D.  for  501.  upon  promises,  and  then  and  there 
to  do  and  receive  all  and  singular  those  things  whici 
our  said  court  before  us  shall  then  and  there  consider  of 
him  in  this  behalf;  and  have  you  there  then  this  writ 
Witness  Edward  Lord  EUenborougksX  Westminster ,  the 
-    day  of  in  the  57th  year  of  our  reign. 

Law  and  Markka*. 

Oath  for  251.     >      T  „  Mt%wnm 
per  affidavit  filed ,J     J •  K.  attorney. 


DEBTORS  IN  EXECUTION. 

If  debtor  be         Bythe  stat.  82  Geo.  2.  if  any  person  shall  be  chaiged 
charged  in      jn  execution  for  any  sum  not  exceeding  1001.  and  minded 

mm^S  to deliver up to the p1*"1^ a11  his estate> he may  ***** 

exceeding        the  end  of  the  first  term  which  shall  be  next  after  be 

loot  how  to   shall  be  charged  in  execution  (a),  exhibit  a  petition i  to 

proceed.  any  court  from  whence  the  process  issued,  upon  wbi» 

any  such  prisoner  was  or  were  taken  and  charged  a 

execution  as  aforesaid,  or  into  the  court,  or  where  he  * 

removed  by  habeas  corpus,  setting  forth  not  only  *  *** 


(a)  The  act  does  not  extend  to  qui  tarn  actions.  B**- 
1322.  Black.  372. 


DEBTORS.  736 

ccount  of  his  real  and  personal  estate,  which  he,  or  any  Certifying 
q  trust k for  him,  is,  was,  or  were  entitled  to,  at  the  time  there  the 
►f  his    petitioning;  and  of   all  incumbrances  affecting  cause  of  his 
ame,  but  also  a  true  account  of  all  the  real  and  personal  Imprisonment. 
state  which  he,  or  any  person  in  trust  for  him,  or  for 
lis  use,  was  or  were  interested  in,  or  entitled  to,  at  the 
ime  of  his  first  imprisonment,  either  in  possession,  re- 
version, remainder,  or  expectancy,  to  the  best  of  bis  be- 
ief ;  and  the  sureties,  bonds,  notes,  and  books  relating 
hereto,  with  the  names  and  places  of  abode  of  the  wit- 
nesses.   And  before  it  be  received,    such  prisoner  shall 
^ive  or  leave,  or  cause,  &c.  unto  and  for  all  and  every  the 
creditors  at  whose  suit  he  shall  stand  charged  in  execu- 
ion,  or  his  or  her  executors,  &c.  at  his  or  their  usual 
>lace  of  abode,  or  to  or  for  his  attorney  or  agent  last  em- 
ployed in  any  such  action,  in  case  any  such  creditor  can- 
lot  be  met  with,  but  not  otherwise,  fourteen  days  at  least 
>efore  any  such  petition  shall  be  presented  and  received,     . 
i  notice  in  writing,  signed  with  the  proper  name  or  mark 
>f  such  prisoner,  importing  therein,  "  That  such  prisoner  Fourteen  days 

*  doth  intend  to  petition  the  court  as  aforesaid.    And  pre™*18  no* 

*  also  setting  forth  a  true  copy  of  the  account  or  sche-  t*oe»  **• 
'  dule,  including  the  whole  real  and  personal  estate 

'  which  he  doth  intend  to  deliver  (other  than  and  except 
'  the  necessary  wearing  apparel  and  bedding  of  the  pri- 

*  soner,  and  his,  her,  or  their  family,  and  the  tools  or 
'  instruments  of  his  trade  or  calling,  not  exceeding  101. 
4  in  the  whole.)" 

Affidavit  of  service  to  be  left  with  petition,  and  read:  Affidavit  of 
ind  a  rule  to  be  made  for  bringing  the  prisoner  into  ^j*^*  ?f 
sourt,  and  summoning  the  creditor  to  appear  personally,  SedeSvened 
>r  by  attorney,  at  some  certain  day  to  be  specified  ;  and  with  the  pe- 
the  creditor  appearing  or  not  in  person,  or  by  attorney,  titkm;  and  a 
then  upon  affidavit  of  the  due  service  thereof  being  made  "d*  to  be 
an  him,  or  his  attorney,  if  any  such  creditor,  his,  her,  or  ma^e>^c* 
their  executors,  &c.  cannot  be  met  with,    such  court 
shall  examine  into  the  matter,  and  order  an  assignment 
t>f  his  effects,     But  if  the  creditor  shew  cause,  and  desire  Oneditor  djt- 
fartber  time  to  inform  himself,  court  may  remand  the  JjjST  a* 
prisoner,  and  direct  him  to  appear,  Ac.  on  some  other  oa^ 
lay  at  furthest  within  the  first  week  of  the  next  term, 
>ut  sooner  if  court  think  fit.    And  all  objections  which  Objection  to 
shall  be  made  in  form  against  prisoner's  schedule,  shall  be  schedule, 
made  only  the  first  time  he  shall  be  brought  up.    And 
f  creditor  doth  not  appear  on  second  day,  <fec.  or  appear- 
ing, and  shall  not  be  able  to  discover  any  effects  omitted, 
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then  prisoner  to  be  discharged  on  executing  an  assign- 
ment of  his  estate  and  effects,  unless  the  creditor  agree  by 
writing  signed  to  pay  2s.  4d.  as  the  court  shall  think  fit,  to 
be  paid  Monday  in  every  week,  so  long  as  be  shall  con- 
tinue in  prison  at  his  suit.  But  upon  failure  of  payment, 
the  prisoner,  on  application,  to  be  discharged,  Ac. 
Where  jnore  creditors  than  one  insist  on  the  prisoner's 
detention,  they  are  to  pay  him  each,  not  exceeding  Is.  6d. 
Sect.  14.  (a) 

And  the  creditor  may  .compel  such  debtor  so  charged 
in  execution,  to  make  a  discovery  and  surrender  of  all 
his  effects  for  their  benefit,  on  pain  of  transportation. 

If  creditor  be  It  is  no  objection  to  a  prisoner's  discharge,  that  his 
dead.  creditor  is  dead,  1  Bos.  and  P.  386 ;   or  that  the  defen- 

dant has  agreed  not  to  take  the  benefit  of  the  act 
$  Smith's  R.5\. 

neisaQtI  The  defendant  was  charged  in  execution   16th  Ge*> 

whobuskst  ^>  *  789.  Michaelmas  term  following  he  had  given  the 
the  benefit  of  proper  notice  to  plaintiffs  to  be  discharged  under  the 
the  lords  act,  lords  act,  32  Geo.  2.  but  having  employed  an  agent  Is 
3?  Geol  £•      pursue  the  subsequent  steps  necessary  to  entitle  hinsef 

mi^nSJt  of  to  teke  *dvantftge  of  foe  act>  which  &e  ag«nt  k**  ** 

an  agent,  may  e<*  to  do,  **e  ^ad  ^€en  *n  consequence  remanded,    h 

be  duchaived  Michaelmas  term,  1790,  he  made  a  similar  application  by 

under  86  Geo.  virtue  of  26  Geo.  8.  c.  44.  the  only  question  was,  wfc- 

3°  ther  under  the  fifth  section  he  could  make  oath  that  be 

had  neglected  to  take  advantage  of  the  former  statute 

from  ignorance  or  mistake.      Lord  Kenyan  said,  even  if 

the  neglect  arose  from  the  misconduct,  and  not  merely 

from  the  ignorance  or  mistake  of  a  third  person,  I  shoati 

think  that  as  to  the  party  himself  it  was  fairly  referable 

to  the  words  and  meaning  of  the  act;  as  to  him  it  maybe 

called  ignorance  or  mistake  if  he  fairly  meant  to  do  what 

the  law  required  of  him.    And  Buller,  J.  said,  even  if  the 

neglect  were  wilful  on  the  part  of  the  agent  emnloyed. 

yet  if  the  defendant  were  not  privy  to  it,  bnt  dia  every 

thing  in  his  power  to  comply  with  the  requisitions  d 

the  act,  it  is  as  to  him  imputable  to  mistake.     Ordered, 

that  the  prisoner  be  brought  up.  PearceSf  an.  v.  Taffer, 

4  Term  Rep.  231. 


(a)  Yet  the  creditor  may  at  any  future- time  have  exe- 
cution against  the  lands  and  goods  of  defendant,  thoqgb 
never  more  against  his  person. 
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By  stat.  33  Geo.  3.  c.  5.    Every  person  thai  now  or  N*J  «*«■ 
hereafter  shall  be  in  execution  for  any  sain  not  exceeding  !^mg 
3001.  shall  be  entitled  to  the  same  relief  as  by  the  above 
recited  act. 

That  every  creditor  or  creditors,  his  or  their  executors,  Creditor  to 
&c.  at  whose  suit  any  debtor  shall  be  charged  in  execu-     *** **•  ^f° 
tion  for  any  sum  not  exceeding  3001.  shall  have  such  re-  fa^/act  to 
medy  by  compelling  such  debtor  to  deliver  up  his  or  her  compel  debtor 
estate  and  effects  for  the  benefit  of  his  or  her  creditors  as  to  give  up  his 
is  provided  by  the  32  ©so.  2.  in  cases  where  the  sum  for  -*»**• 
which  such  debtor  shall  be  in  execution,  does  not  ex- 
ceed 3001.  Sect.  3. 

This  act  extends  to  persons  not  paying  money  award-  Extend*  to 
ed,  and  not  paying  costs  duly  and  regularly  taxed  and  al-  !5^2ISS«L 
lowed  by  the  proper  officer  after  proper  demands  made  ofcortB  t*x*u 
for  that  purpose ;  and  a^lso  upon  any  writ  of  excommu- 
nicato capiendo,  or  other  process  for  or  grounded  on  the 
non-payment  of  costs  or  oxpepces,  in  any  cause  or  pro- 
ceeding in  any  ecclesiastical  court.    Sect.  4.  (al 

That  where  any  debtor  as  aforesaid  shall  have  neg-  If  debtor  ne- 
lected,  or  shaU  neglect  to  take  the  benefit  of  the  32  Geo.  ^f?*  ^c 
?.  or  of  this  act  within  the  time  limited  by  the  said  act,  &£££ £ 
or  this  act,  and  shall  make  it  appear  to  the  court  out  of  of  this  act  in 
which  such  execution  issued,    that  such  neglect  arose  time,  and  shall 
from  ignorance   or  mistake,  such  debtor  shall  then  be  make  it  ap- 
entiUedto  take  theben«#tofthe  said  act,  or  of  this  act,  P^othe 
as  if  he  or  she  had  taken  the  same  within  the  time  by 
the  said  act,  or  this  act,  so  limited  as  aforesaid :  provid- 
ed that  it  shall  be  lawful  for  any  creditor,  <fec.  at  whose 
suit  any  debtor  shall  be  so  in  execution,  to  file  any  in- 
terrogatories for  the  examination  of  such  prisoner  before 
his  or  her  being  admitted  to  take  the  benefit  of  this  or 
the  before  recited  act ;  that  this  act  shall  not  extend  to  Not  to  extend 
any  debt  owing  to  the  crown,  nor  shall  it  affect  any  ^ —the*" 
proceeding  which  at  any  time  may  be  lawfully  bad  un-  ^fwn. 
der  or  by  virtue  of  any  commission  of  bankrupt:  nor  j^or  to  affect 
shall  it  extend  to  Scotland ;  and  to  continue  and  be  in  proceedings 

under  a  com* 
— _ _____ -_ ________ _ ___———  mission  of 

bankrupt 

(a)  This  act  does  not  extend  to  a  writ  of  excommuni- 
cato capiendo  for  contumacy  in  not  paying  a  sum  of  mo- 
ney foj  alimony,  and  also  for  costs,  10  East,  231.  Bex 
v.  Samson.  Nor  to  a  qui  tarn  action.  3  Burr.  1389.  1  tit. 
R.  378.  S.  C.  These  acts  extend  to  inferior  courts. 
7  East,  84. 

SB 
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force  for  Ave  yean,  and  from  thence  to  the  end  of  the  tkei 
next  session  of  parliament,  and  no  longer.    Sect.  5. 

The  former  By  stat  37  Geo.  3.  c.  85.  sect.  4.    The  weekly  allow- 

allowance  of   ance  to  be  made  prisoners  by  the  32  Geo.  2.  is' repealed; 
«&4d.  Is  re-    an(i  by  sect.  8.  of  this  act,  prisoners  taking  the  benefit  are 

aTecL  to  be    now  to  **  allowed  $*- 6d-  w^wy>  to  be  paid  as  tbefor- 
p^i  mer  allowance. is  directed,  by  S&  Geo.  2.     And  by  sect 

4.  where  more  creditors  than  one  insist  on  the  prisoner*! 

detention,  they  are  each  to  pay  him,  not  exceeding  *. 

weekly,  on  every  Monday,  in  every  week.    This  acts 

made  perpetual  by  39  Geo.  S.ch.  50. 

A.  B. 
In  the  King's  Bench.  v. 

CD. 
A.  B. 

The  notice.         Take  notice  that  I  intend,  after  the  expiration  of  four- 
teen days  from  the  date  hereof  (or  so  soon  after  as  I  en 
be  heard,)  to  petition  his  majesty's  court  of  King's  Bead 
at  Westminster,  for  such  relief  and  benefit  as  I  am  enti- 
tied  to  by  virtue  of  an  act  of  parliament  made  and  pa* 
ed  in  the  32d  year  of  the  reign  of  his  late  majesty  kinf 
George  the  second,  intituled,  "  an  act  for  the  relief  of  deb- 
"  tors  with  respect  to  the  imprisonment  of  their  persons,* 
&c.  and  also  of  an  act  made  and  passed  iu  the  35d  year 
of  the  reign  of  his  present  majesty,  intituled, "  an  act 
"  for  the  further  relief  of  debtors,"  &c.  and  also  of  U 
act  made  and  passed  in  the  37th  year  of  the  reign  of  hs 
present  majesty,  intituled,  "  an  act  to  amend  so  modi  of 
"  the  first  mentioned  act,  as  relates  to  the  weekly  sum 
"  thereby  directed  to  be  paid  to  prisoners  in  execution  for 
"  debt,  in  the  cases  therein  mentioned ;"  and  that  I  fat* 
no  debts,  estates,  or  effects  whatsoever,  nor  bad  I  at  the 
time  of  my  first  imprisonment  in  this  action,  or  at  aaj 
time  since,  either  in  possession,  reversion,  remainder, or 
(a)  If  a  sche-  expectancy,  other  than  and  except  (a)  what  is  contained 
dule,  add        in  the  schedule  or  inventory  hereunder  written,  the««ces- 
tbtae  word*    ^^  wearjBg  apparel  and  bedding  for  myself  and  feailjt 
ana  the  tools  or  instruments  of  my  trade  or  calling,  sot 
exceeding  the  sum  of  101.  in  value  in  the  whole;  as  wit* 
ness  my  hand  this  day  of  1817.(a) 

Witness,  J.  G.  R.F. 


**»» 


(<*)  The  notice,  petition,  schedule,  and  several  eflds* 
vits,  are  to  be  had  at  the  clerk  of  the  rules  ready  paite** 
and  if  filled  up,  will  save  a  great  deal  of  trouble,  as  ft* 
forms  are  perfect. 
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A  schedule  or  inventory  of  all  the  estate  and  effects  Schedule, 
which  I  R.  F.  a  prisoner  in  execution,  in  the  custody  of 
[b)  J.  B.  Esq.  sheriff  of  the  county  of  Berks,  at  the  suit  (b)  The  mar- 
of  J.  D.  or  any  person  or  persons  in  trust  for  me,  was  or  ™  <*  *he 
were  possessed  of,  or  entitled  unto,  at  the  time  of  my  first  Marahatoea- 
imprisonment,  at  the  suit  of  the  said  J.  D.  or  at  any  time 
since,  either  in  possession,  reversion,  remainder,  or  ex- 
pectancy, other  than  and  except  the  necessary  wearing 
i/pparel  and  bedding  of  or  for  me  and  my  family,  and  the 
tools  or  instruments  of  my  trade  or  calling,  not  exceed- 
ing 101.  in  value  in  the  whole ;.  as  witness  my  hand  this 
day  of  1817.  R.  F. 

Real  estate. — I  have  none,  either  in  possession,  reversion, 

remainder,  or  otherwise. 
Goods. — One  old  chair ;  six  pewter  plates. 
Debts.— J.  W.  of  Oxford,  labourer,  £2    0    0 

Witness,  J.  G.  R.  F. 

To  the  Right  Honourable  Edward  Lord  EUenborough, 
Lord  Chief  Justice  of  his  Majesty's  Court  of  King's 
Bench  at  Westminster,  and  the  rest  of  the  Justices  of 
the  same  court. 

The  humble  Petition  of  Richard  Fenn, 

Sheweth, 

That  your  petitioner  is  a  prisoner  in  (a)  his  majesty's  V***0** 
gaol  in  and  for  the  county  of  Berks,  charged  in  execution  („\  The  cut- 
it  the  suit  of  John  Denn,  for  the  sum  of  401.  debt  and  tody  of  the 
53s.  damages,  as  by  the  certificate  aunexed  more  fully  marshal  of  the 
appears.  Mantaeleet. 

That  your  petitioner  humbly  apprehends  he  is  entitled 
to  the  benefit  of  an  act  of  parliament,  made  and  passed 
in  the  32d  year  of  the  reign  of  his  late  majesty  king  George 
thesecond,  intituled, "  An  act  for  the  relief  of  debtors,  with 
"  respecttotheimprisonmentof  their  persons,  Ac."  and  also 
of  an  act  made  and  passed  in  the  33d  year  of  the  reign  of 
bis  present  majesty,  intituled , "  An  act  for  the  further  relief 
"  of  debtors,  Ac."  and  also  of  an  act  made  and  passed  in  the 
37th  year  of  the  reign  of  his  present  majesty,  intituled, 
"  An  act  to  amend  so  much  of  the  first  mentioned  act  as 
"  relates  to  the  weekly  sums  thereby  directed  to  be  paid  to 
"  prisoners  in  execution  for  debt,  in  cases  thereto  men- 
"  tioned." 

That  your  petitioner  hath  not  at  the  time  of  exhibiting 
this  his  petition,  nor  had  he  at  the  time  of  his  imprison* 
meat  in  this  action,  or  at  any  time  since,  any  debts,  estates, 
or  effects  whatsoever,   either  in  possession,  reversion, 

3B2 
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(a)  If  a  adit-  remainder,  or  expectancy,  other  than  and  except  (a)  what 
dale.  are  mentioned  and  contained  in  the  schedule  or  inventory 

hereunto  annexed,  and  the  necessary  wearing  apparel 
and  bedding  for  himself  and  family,  and  the  tools  or  m- 
struments  of  his  trade  and  calling,  not  exceeding  the  son 
of  ten  pounds  in  value  in  the  whole,  and  your  petitioner 
being  willing  and  desirous  to  conform  himself  to  the  direc- 
tion of  the  said  several  acts,  most  humbly  prays  your 
lordships  to  grant  a  rule  or  order  of  this  honourable  court, 
for  the  plaintiff  to  shew  cause  why  he  should  not  be  dis- 
charged pursuant  to  the  said  acts,  and  as  in  duty  bound, 
your  petitioner  will  ever  pray,  &c.  R.  F. 

If  there  is  a  schedule,  entitle  it  thus,  A  schedule  or 
inventory  of  all  the  estate  and  effects  which  I  R.  F.  a  pri- 
soner in  execution  in  the  custody  of  the  sheriff  of  the 
county  of  Berks  at  the  suit  of  John  Denn,  or  any  per- 
son or  persons  in  trust  for  me  was  or  were  possessed  of, 
or  entitled  unto,  at  the  time  of  my  first  imprisonment/^ 
the  suit  of  the  said  John  Denn,  or  at  any  time  since,  either 
in  possession,  reversion,  remainder,  or  expectancy,  other 
than  and  except  the  necessary  wearing  apparel  and  bed- 
djng  of  or  for  me  or  my  family,  and  the  tools  or  instil- 
ments of  my  trade  or  calling  not  exceeding  ten  poundsa 
value  in  the  whole ;  as  witness  my  hand  this  day 

of  1817. 

Here  state  the  things  particularly ;  if  notes  or  bilk,  fie 
dates  and  sums. 

N.  B.  This  petition  will  serve  for  a  prisoner  in  custody 
of  the  marshal. 

Affidavit  to  be      J » G.  of,  &c.  gentleman,  maketh  oath  and  saith,  That  he 
annexed.         was  present,  and  did  see  R.  F.  the  above-named  defest 
'  f      ant  sign  his  name  (or  mark),  to  the  notice  and  scheddk 

tf  tt^caise!  ber^UDto  annexed,  on  the  day  of  the  date  thereof,  ui 
also  to  a  copy  of  the  same ;  and  that  the  name  J.  G.  sab- 
scribed  ad  a  witness  thereto  is  of  the  proper  hand-writing 
of  this  deponent* 

Affidavit  of         ^'  ^*  °*'  *c#  ma^et^  oat^  an(*  «*ith,  that  he  this  dep*- 

•erviceofthe   nent  did,  on  the  day  of  instant,  sem 

notice  and       the  above-named  plaintiff  A.  B.  with  a  true  copy  of  the 

schedule.         notice  (and  schedule  hereunto  annexed,)  by  deliveries 

the  same  to  E.  the  wife  of  the  said  A.  B.  at  his  dweDiag- 

house,  or  place  of  abode,  situate  in  in  the  coustr 

of 


Prisoners  are  brought  up  for  this  purpose  at  half-part 
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nine  in  the  morning  at  Westminster-hall,  Monday*  and 
Wednesdays. 

If  defendant  be  in  custody  of  any  6ther  gaoler  (except 
the  marshal),  then  there  must  be  an  affidavit  of  seeing  the 
gaoler  sign  the  certificate,  which  will  be  as  follows  (and 
the  affidavit  of  the  service  of  the  rule,  as  well  as  that  of 
seeing  the  gaoler's  certificate  signed,  may  be  included  in 
one  affidavit): 

A.  B.  of,  <fec.  maketh  oath  and  saith,  that  he  this  depo-  Affidavit  of 
Bent  did  on  the  day  of  instaut,  (a)  serve  the8erviceofn»l«' 

above-named  John  Denn  with  a  true  copy  of  the  rule 
hereto  annexed,  by  delivering  the  same  to  the  wife  of  the 
said  John  Denn,  at  his  dwelling-house,  or  place  of  abode, 
situate  in  in  the  county  of 

J*  F.  of,  Ac.  maketh  oath  and  saith,  that  he  did  see  Affidavit  of 
A.  D.  the  keeper  of  his  majesty's  gaol  or  prison  of,  Ac.  seeing  the 
Hgn  the  certificate  hereto  annexed,  and  that  the  name  A.  gaoferrign  the 
D.  set  and  subscribed  at  the  foot  of  the  said  certificate  is  certiflcate- 
>f  the*  proper  hand- writing  of  the  said  A.  D. 

If  the  defendant  is  to  be  discharged  out  of  the  custody  How  to  pro* 
>f  the  marshal,  the  petition  is  to  be  left  at  the  clerk  of  «ed  if  in  cus- 
fae  rules  with  an  affidavit  of  defendant's  signature  sworn  *j*|f  of  mar" 
>efore  a  judge,  and  also  a  certificate  or  copy  of  causes 
irith  which  the  defendant  stands  charged,  is  to  be  obtain- 
ed from  the  clerk  of  the  papers  of  the  King's  Beach  prison, 
tnd  also  an  affidavit  of  the  due  service  of  the  notice,  who 
rill  draw  up  the  rule,,  which  serve  on  the  plaintiff,  if  he 
s  to  be  met  with,  if  not  his  attorney,  personally,  and  on 
he  marshal  to  bring  the  defendant  into  court,  on  the. 
lay  specified  in  the  rule;  make  an  affidavit  of  such  serv- 
ice, on  plain  paper,  annexing  the  original  rule  thereto, 
rhich  affidavit  you  will  have  ready  to  produce  in  court, 
>n  the  day  stated  in  the  rule,  if  there  is  no  objection,  the 
Lefendant  will  then  be  discharged  of  course  on  his  taking 
lie  oath  required. 

Ordered,  that  insolvent  debtors,  petitioning  under  the  To  be  brought 
yrdtf  act,  82  Geo.  3.  and  subsequent  acts  for  their  further  Jj^jEj^1 
Met,  shall  be  brought  into  court  during  term  time  upon  J^ 
londays  and  Thursdays,  and  upon  no  other  days.  R.  UiL 
7  GFeo.S.  7  Term  Rep .454. 


<(<*)  Personally  serve  the  above-named  John  Denn  with 
copy  of  the  rale  hereto  annexed 
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If  in  a  county 
gaol 


If  for  the  as- 
sizes. 


If  it  be  a  country  cause,  then  700  obtain  the  gaoler*! 
certificate  of  the  cause  the  defendant  stands  charged  with, 
and  prepare  an  affidavit,  which  is  to  be  ingrosaed  on  an- 
stampt  paper,  of  having  seen  him  sign  same,  then  take  the 
petition,  the  affidavit  of  service,  and  of  the  signature  of 
the  gaoler  to  the  certificate,  to  the  clerk  of  the  rales  for  a 
rule  to  be  drawn  up  for  the  defendant  to  be  taken  to  the 
assizes  for  his  discharge,  pay  for  same  2s.  6d.  serve  a 
copy  as  before  stated,  and  make  affidavit  of  such  service. 
Application  is  to  be  made  to  the  clerk  of  the  rules  for  (fee 
original  petition,  Ac.  to  be  taken  to  the  assizes,  who  wiH 
let  you  have  same  on  leaving  copies  with  him. 

When  a  prisoner  is  charged  in  execution  above  80 

miles  from  Westminster-haM,  or  the  court  out  of  which 

the  execution  issued,  the  rule  requires  him  to  be  brought 

to  the  next  assizes,  and  that  the  creditors  be  summoned 

to  appear  there ;  and  a  copy  of  such  rule  is  to  be  served 

on  every  creditor,  his  execotor,  Ac.  or  left  at  his  or  their 

RufeJ°  **      dwelling  house,  or  usual  place  of  abode,  or  with  his  or 

^^yTpre- their  attorney>  fourteen  days  at  least  before  the  holding  of 

vious  to  as-     such  assizes.  *.  15. 

™^*  On  bringing  up  the  prisoner  the  court  or  judge  of  assa* 

Court  to  ex-    are^  jn  a  gummary  way  to  examine  into  the  matter  of  the 

*  petition,  and  after  the  defendant's  being  sworn  as  the  act 

describes,  if  no  opposition  be  made,  he  is  discharged  of 
course  upon  executing  an  assignment  and  conveyance  d 
his  estate  and  effects,  which  is  done  by  a  short  indone- 
ment  on  the  back  of  the  petition.  a.  13. 

Every  thing  he  can  sell  for  his  own  benefit  must  be 
included  in  the  schedule.  3  Term  Rep.  681.  As  a  fife 
guardsman's  place.  Ibid.  But  not  the  half-pay  of  an  officer 
in  the  army.  Ibid.    3  B.  $  P.  324. 

If  the  plaintiff  is  not  satisfied  with  the  truth  of  the  oath 
of  the  prisoner,  he,  either  personally  or  by  attorney,  aaj 
desire  further  time,  and  the  court  may  remand  him,  and 
direct  the  parties  to  appear  on  some  other  day  to  be  ap- 
pointed of  the  court  within  the  first  week  of  the  next  ten 
at  farthest,  *.  13,  or  sooner,  3  Burr.  1393.  if  the  court  shall 
think  fit.  And  the  creditor  may  file  interrogatories  far 
his  examination,  before  he  is  admitted  to  take  the  beaeit 
of  the  act.    33  Geo.  3.  c.  5.  *.  5. 

Order  to  file        In  such  case,  it  is  ordered,  that  the  creditor  is  to  Me 
interroeato-     game  with  the  clerk  of  the  rules,  and  that  he  do  thereupon 
™|£iahave   draw  up  a  rule  for  the  debtors  examination  before 
master,  to  whom  be  shall  also  deliver  the  original T " 


Every  thing 
to  be  schedu« 


If  plaintiff  not 
satisfied  with 
the  truth  of 
defendant's 
oath. 
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rogatories:  and  that  the  debtor  baring  been  previously 
sworn  in  open  court  for  the  purpose,  the  master  shall 
proceed  to  take  down  in  writing,  the  examination  of  the 
debtor,  in  answer  to  the  said  interrogatories :  and  the 
same  being  signed  by  the  debtor  shall  be  afterwards  filed 
by  the  master  with  the  clerk  of  the  rules ;  and  the  said 
interrogatories!  and  examination,  shall  be  produced  by 
the  cltrk  of  the  rules  and  read,  when  the  debtor  shall 
on  a  subsequent  day  be  brought  up  by  rule  for  that  pur- 
pose.   U,  £.  36  Geo.  3. 

All  objections  as  to  the  insufficiency  of  a  prisoner's  jJJ35"£ 
schedule  of  his  effects  in  point  of  form,  are  to  be  made  ^  point  of 
on  the  first  attendance:    the  second  time  the  prisoner  is  form, to. fee 
brought  up,  the  plaintiff  must  be  prepared  to  falsify  the  made  ibe  first 
account  given  by  defendant  of  his  effects,  if  he  can ;  if  tin)^* 
not,  he  will  be  discharged. 

The  3s.  6d.  must  be  made  payable,  and  be  paid  every  ff^Su™1 
Monday,  whatever  may  be  the  day  on  which  the  defen-  jJy^^JJJ" 
dant  is  brought  up  to  be  dischaiged,  and  is  remanded  at  Monday. 
the  instance  of  the  plaintiff.    DougL  Rep.  68.    Lench  v, 
J^argiUer.    And  a  judge's  order  made  after  term  for  his 
discharge  is  final.     Ibid.     Court  said,  in  future  let  all  the 
aotes  be  made  payable  on  the  Monday.    Ibid.  69. 

In  the  King's  Bench. 

C.  P.  )   I  hereby  promise  to  pay  and  allow  to  A*  &•  Tfcenoteno 

v.      >     3s.  6d.  per  week,  weekly  on  Monday  in  stamP« 
A.  B.   \     every  week,  for  so  long  time  as  he  shall 
continue  in  prison,  in  execution  at  my  suit ;  as  witness 
my  hand,  this  day  of  1817.  CD.  (a) 

Witness,  J.  G. 

If  the  plaintiff  cannot  attend  he  may  sign  it,  and  his  If  the  plaintiff 
attorney  may  make  affidavit  of  his  having  signed  it  in  his  cannot  attend, 
presence  (intituling  the  affidavit  in  the  cause,)  aa<l  his 
witnessing  the  same ;  and  if  delivered  at  the  time  of  his, 
discharge  in  court,  it  will  do.  It  is  now  determined  that 
ao  stamp  for  the  note  is  necessary.  7  Term  Rep.  671. 
Tekell  v.  Coney.  So  in  all  the  courts,  contra  Pitman  v. 
Hmyne*,  same  book  530.  All  the  plaintiffs  must  sign 
the  note.    7  Term  RepK  156.    Rex  v.  Wilkinson.    The 


(a)  The  plaintiff's  attorney  cannot  sign  the  note :  it 
must  be  done  by  the  plaintiff  unless  be  be  out  of  England. 
&e*&Gm.fi.e.26.*.  13. 
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first  3s.  6d.  is  to  be  paid  in  court  at  the  time  of  the  pri- 
soner's discharge. 

If  affidavit  be       '*  ^e  &ffidavit  of  seeing  the  note  signed  is  not  intituled 

not  intituled.    *n  the  cause,   though  the  note  is,  it  has  been  held  not 

Where  several  sufficient,  2  Smith  Rep.  393.  And  where  there  are  several 

plaintiffi.        plaintiffs,  all  must  sign,  7  T.  R.  156.    8  Term  Rep.  325. 

Or  if  there  are  partners,  by  one  on  behalf  of  himself  and 

Partners.        others.8  T.  R\  26.  A  note  signed  by  one  of  several  lessors  in 

Lessors.         ejectment,  7  T.  R.  176.  or  by  one  of  several  executors, 

Executors.      without  mentioning  the  others,  not  sufficient.  8  1\  R.  385. 

But  in  an  action  at  the  suit  of  a  corporation,  if  the  note 

be  sealed  with  the  corporation  seal  it  is  sufficient.  1N.R. 

Corporation.     C.  P.  306.  And  the  note  is  valid  though  it  do  not  state  the 

The  latest      style  of  the  court  in  which  the  action  is  brought  2  Sm&k 

hour  ten  at      li.642.     If  payment  be  not  made  in  time,  the  prisoner 

night  h^  a  right  to  be  discharged. 

It  appeared  the  groats  had  not  been  paid  till  a  quarter 
If  payment  be  past  ten,  and  then  given  to  the  turnkey  on  the  felon's  side 
not  made  m  ^  ho  receiwi  foem .  but  defendant  refused  to  accept  then, 
T  ,  .,  saying,  they  had  not  been  tendered  in  time.  Motion  tat 
chamdjf  discharge ;  the  court  held  that  the  tender  came  too  late, 
grouts  not  and  the  latest  hour  still  continues  to  be  ten.  They  also 
paid  by  ten  in  held,  that  the  turnkey  on  the  felon's  side  was  not  the 
the  evening,  proper  person  who  ought  to  have  received  the  money;  it 
muFt  be  the  turnkey  on  the  debtor's  side.  Prisoner  dis- 
charged. Fisher  v.  Bull,  6  Term  Rtp.  36.  see  1  N.  R.  1 1 1. 

French  half        The  court    held,   that  although  the  turnkey  on  the 
crown.  debtor's  side  received  a  French  half-crown,  which  the 

defendant  refused  to  accept,  it  was  a  good  payment,  the 
turnkey  making  no  objection.    Ibid,  in  note  87. 

To  be  paid  to      I  find  now  the  money  is  to  be  paid  to  the  turnkey 
turnkey.  only,  and  not  the  prisoner. 

The  prisoner  had  given  notice  in  a  former  term,  to  he 

Fourteen        discharged  pursuant  to  this  act  above  fourteen  days,  bat 

ri/ranbrth      nothing  being  done  therein,  by  reason  that  be  had 

days  inclusive,  annexed  a  schedule  in  the  requisite  form  to  the  n< 

Prisoner  die-    (though  ^  hftd  in  **Mj  no  effects ;)  upon  this  discovery 

charged  upon  he  gave  a  new  notice,  having  then  only  thirteen  days  re- 

circumstan-     maining,  unless  the  first  and  last  were  both  included; 

<**•  question  was,  whether  he  should  be  discharged?     Mr. 

Justice  Yates  observed,  that  upon  returns  to  writs  of 

mandamus  and  eci.  fa.  the  rule  was,  that  there  mast  he 

fifteen  days  between  the  teste  and  return,  and  yet  is 

practice  there  were  only  fourteen  days,  one  of  the  fnt 

or  last  always  being  included ;  so  upon  a  supersedeas  for 
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want  of  declaring  before  the  end  of  two  terms  one  of  the 
two  is  always  iuluded.  By  analogy  therefore  to  these 
instance,  he  thought  the  court  might,  in  favour  of 
liberty,  make  the  computation  in  the  present  case,  so  as 
to  include  one  of  the  days:  he  chose,  however,  to  lav  hold 
of  the  circumstance  of  the  first  notice,  and  said  there 
was  no  surprise  on  the  plaintiff,  nor  any  intention  of  sur- 
prising him,  though  he  acknowledged,  that,  strictly 
speaking,  two  insufficient  notices  could  not  amount  to 
one  good  one.  Mr.  Justice  ffittes  coming  into  the 
same  sentiment,  and  the  plaintiffs  attorney  not  disputing 
it,  the  prisoner  was  discharged.  4  Burr.  2525.  Aforley 
▼.  Vaughan. 

Defendant  taken  in  execution  on  a  ca.  sa.  returnable  Although  a 
first  return  of  Michaelmas  term,  sued  out  Trin.  vacation  £™°?51f*" 
1790 :  he  escaped  from  the  officer,  and  was  re-taken  80th  CK^Xif  and  be 
November,  and  carried  to  the  Marshalsea  prison.     In  retaken,  yet 
Hilary  term,  31  Geo.  8.  he  applied  to  be  brought  up  he  may  take 
under  the  lords'  act  before  Mr.  J.  Buller  at  his  chambers,  ***  J*"**  «* 
for  the  purpose  of  obtaining  his  discharge;   but  as  there  ^^ 
was  a  mistake  in  the  notice,  as  to  the  name  of  the  cause, 
he  was  remanded.    Motion  in  Trinity  term  31  Geo.  8. 
that  he  might  be  brought  up.    The  court  thought  the 
application  was  made  in  time,  for  that  the  defendant  could 
not  be  said  to   be  charged  in  execution,  until  he  was 
actually  delivered  over  to  the  marshal :  and  that  26  Geo.    - 
3.  which  was  made  in  pari  materia,  contained  a  par- 
liamentary exposition  of  the  words  "  charged  in  execu- 
"  tion,"  in  the  lords'  act;  for  it  directs  all  gaolers  and 
keepers  of  prisons,  to  give  notice  of  that  act  to  all  persons 
in  their  custody  for  debt  within  three  days  after  such 
person  shall  have  been  committed  or  charged  in  execu- 
tion. They  therefore  ordered  the  defendant  to  be  brought 
up,  and  recommended  him  to  amend  the  title  to  the 
notice.     Vaughan  v.  Durnell,  4  Term  Rep.  367. 

A  defendant  tn  execution  for  contempt,  and  for  the  If  in  for  a 
costs  on  a  quo  warranto  information,  may  be  discharg-  SJ^JJSJjJy 
ed  under  the  lords'  act.     The  fine  is  merely  nominal,  and  qu0  warranto, 
is  now  considered  as  a  civil  suit.  Rex  v.  Pickeritt,  4  Term 
Sep.  809.    Vide  Cow.  136.     1  Term  Rep.  266. 
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PROCEEDINGS  BY  HABEAS  CORPUS*  (a) 

There  are  several  writs  of  habeas  corpus,  to  which  the 
subject  is  entitled  by  common  right,  when  be  is  deprived 
of  his  liberty.  But  the  great  and  efficacious  writ,  in  all 
manner  oif  illegal  confinement,  is  that  of  habeas  carpus  ad 
subjiciendum,  directed  to  the  person  detaining  another,  and 
commanding  him  to  produce  the  body  of  the  prisoner, 
with  the  day  and  cause  of  his  caption  and  detention,  ad 
faciendum,  subjiciendum,  4f  recipiendum,  to  do,  submit 
to,  and  receive,  what  the  judge  or  court  awarding 
writ  shall  consider  in  that  behalf. 

No  habeas  corpus  lies  for  an  enemy,  prisoner  of 
however  ill  used  or  deceived.    2  Black.  Rep.  1324. 


The  writ  of  habeas  corpus  in  civil  Cases  is  a 
writ  issuing  out  of  this  court,  commanding  the  sheriff,  or 
other  officer  to  whom  it  is  directed,  to  have  the  body  of 
the  defendant,  together  with  the  day  and  cause  of  tang 
and  detaining  him,  before  a  judge  at  his  chambers  im- 
mediately after  the  receipt,  to  do  and  receive  what  fe 
court  or  judge  shall  consider  of  him ;  it  is  called  ; 
corpus  ad  faciendum  et  recipiendum,  though  more 
monly  an  habeas  corpus  cum  causa,  and  is  granted  tf 
common  right  at  all  times,  whether  in  term  or  vacantia, 
without  motion.  2  Mod.  306.  This  writ  is  brought  far 
the  removal  of  the  body  from  the  custody  of  the 
to  the  custody  of  the  marshal ;  or  to  remove  the 
out  of  the  inferior  court  into  this ;  or  may  be  had  by  bail, 
to  bring  up  the  defendant  and  render  in  their  discharge. 


There  are  other  writs  of  habeas  corpus  in  civil 
viz.  the  habeas  corpus  ad  respondendum,  which  may  he 
had  by  a  third  person  against  the  defendant  who  is  ia 
custody  of  the  warden  or  other  gaoler,  to  remove 
out  of  the  prison  where  he  is,  into  this  court,  to 
the  plaintiff  in  the  new  action  therein  stated ;  and  which 
writ  is  made  returnable  at  a  day  certain  in  court 

Also  the  writ  of  habeas  corpus  ad  satisfaciendum  t» 
bring  the  defendant  from  the  prison  of  one  court,  into 


(a)  Writs  of  habeas  corpus  shall  run  into  any  liberties 
and  into  the  counties  palatine,  the  Cinque-ports,  Wales* 
Berwick,  Guernsey,  and  Jersey.  21  Car.  2.  c.  2.  «.  II. 
Sid.  386.  Cro.  Jac.  MS.  1  Mod.  20.    Sid.  481. 


HABEAS  CORPUS.  747 

toother  court,  in  order  to  charge  him  in  execution,  upon 
a  judgment  against  him,  of  the  latter  court. 

There  is  also  a  writ  of  habeas  corpus  ad  testificandum,  Ha.  carp,  ad 
to  bring  up  a  person  in  custody  from  the  prison  where  he  testificandum, 
is,  to  give  evidence  on  the  part  of  the  person  who  sues  it. 

How  to  remove  the  Body  from  the  Custody  of  the  Sheriff 

totheK.B.  Prison. 

A  prisoner  under  criminal  process  in  the  house  of  cor- 
rection cannot  be  brought  up  by  habeas  corpus  ad  re» 
spondendum  for  the  purpose  of  being  charged  with  a  de- 
claration on  a  bailable  writ,  and  recommitted  to  his 
former  custody  so  charged ;  for  the  court  cannot  make  a 
gaoler  of  such  prison  liable  for  the  escape  of  a  prisoner 
on  civil  process.    9  East,  154. 

If  the  defendant  be  already  in  custody  of  the  sheriff  How  to  pro* 
under  the  process  of  this  court,  he  has  only  to  sue  out  a  ceed  t^Ie*> 
writof  habeas  corpus  cum  causa,  sign  and  seal  same,  then  ^  wgpJjL* 
to  leave  it  with  the  sheriff  for  a  return.    As  soon  as  he  &g  house^^ 
has  returned  it,  he  will  direct  his  warrant  to  bis  bailiff  in  either  on  a 
whose  custody  he  is,  (or  if  in  Newgate  or  any  other  gaol,  writ  issuing  . 
to  his  gaoler)  to  bring  him  to  the  judge's  chambers,  who  ?^f  t*ui 
will  on  reading  the  return,  commit  him  to  the  custody  of 
the  marshal. 

This  writ  in  the  fifth  year  of  Charles  II.  could  not  be  Formerly  this 
made  returnable  immediately,  or  in  the  vacation,  unless  ""*  caa^£f*' 
the  party  was  in  prison  in  London  or  Middlesex,  or  in  .  JJSJJj 
>rder  to  deliver  him  over  in  discharge  of  his  bail ;  but  ({J^  ^J' 
dnce  the  statute  of  4  &  5  •  W.  and  M.  c.  21.  which  gave  but  now  may. 
liberty  to  a  plaintiff  (instead  of  bringing  his  prisoner  to 
his  court  at  the  great  expence  of  the  writ  othaoeas  corpus 
id  respondendum),  to  charge  him  with  a  declaration  in 
>rison,  it  has  been  determined,  that  in  all  civil  suits, 
his  wr^  may  be  had  returnable  immediately,  before  a 
udge  at  his  chambers,  and  may  now  be  sued  out,  without 
iny  previous  motion  made.     Vide  3  Burr.  1876.     And  Attachment 
bat  the  sheriff  not  obeying  it,  Ac.  will  be  subject  to  a 
tenalty,  and  an  attachment  for  his  contempt.    2  Burr. 
04. 

5fo*>  to  remove  the  Body  from  the  Custody  of  the  Sheriff, 
on  a  Common  Pleas  Writ,  to  the  King's  Bench  Prison, 

or  from  an  inferior  Jurisdiction,  tec.  If  defendant 

^  be  detained  on 

If  the  defendant  be  detained  on  a  writ  out  of  the  Com-  a  writ  from 

ion  Pleas,  and  wishes  to  go  to  the  King's  Bench  prison,  Common 

Fleas. 


How  to  sue  it 
out. 
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he  must  first  obtain  a  writ  out  of  this  court  for  101.  or  up- 
wards, against  him  at  the  suit  of  a  new  creditor ;  in  that 
case,  an  affidavit  is  to.  be  made  of  the  debt,  and  a  writ  saed 
out,  directed  to  the  sheriff  in  whose  custody  he  is,  the* 
issue  a  habeas  corpus,  which  sign  and  seal,  and  leave  them 
both  at  the  sheriff's  office  for  a  return. 

If  in  an  in-    .     if  he  is  in  custody  in  an  inferior  jurisdiction,  as  the 
fenorjuris-      sheriffs  court  of  London,  Ac.  then  be  may  bring  a  habeas 

corpus  in  the  first  instance,  without  a  writ  being  issued 

against  him. 

This  writ  cannot  be  had  by  the  plaintiff  to  remove  his 
own  cause  from  an  inferior  court,  for  the  same  debt  the 
defendant  is  detained.  Melsome  v.  Gardener,  Cow.  Rep. 
116. 

The  habeas  corpus  cum  causa  is  now  printed,  on  a  5s. 
stamp,  and  may  be  had  at  the  stationers  in  blank,  and  is 
as  follows : 

Habeas  corpus      George,  Ac.  to  the  (a)  sheriffs  of  London,  greeting: 
cum  causa.  ^    we  COmmand  you,  that  you  have  the  body  of  C.  D.  de- 
U)  The  sheriff  tained  in  our  prison  under  your  custody,  as  it  is  said, 
tody  defen-8"  under  safe  and  secure  conduct,  together  with    the  daj 
dant  is.    "      an(*  cause  of  his  being  taken  and  detained,  by  whatsoever 
name  he  shall  be  called  in  the  same,  before  our  right 
trusty  and  well-beloved  Edward  Lord  EUcnborougk,  oar 
chief  justice,  assigned  to  hold  pleas  in  our  court  before 
us,  at  his  chambers,  situate  in  Serjeants-Inn,  Chancerf- 
lane,  immediately  after  the  receipt  of  this  writ,  to  do  and 
receive  all  and  singular  those  things,  which  oar  said  chief 
justice  shall  then  and  there  consider  of  him,  in  this  be- 
half, and  have  there  then  this  writ     Witness  Edward 
Lord  EUenborough,  at  Westminster,  the  day  of 

in  the  57th  year  of  our  reign. 

J.  K.  attorney.  Law  and  MarHam* 

London  hab.  corp.  for  C.  D.  to  do  and  receive  return- 
able immediately. 

How  to  pro-       Xo  be  signed  by  Messrs.  Prow** and  Chambretpmj fc. 

8d.  in  term  time ;  vacation  7s.  8d.  seal  7d.  take  it  to  the 
sheriffs  office  in  whose  custody  the  defendant  is,  he  wil 
make  his  return  thereon,  and  make  a  warrant  to  his 
officer,  to  take  the  defendant  before  the  chief  justice,  whs 
will  commit  him  ;  pay  9s.  4d.  for  the  first  action,  2s.  id. 
for  every  other,  and  2s.  6d.  for  warrant  to  deliver,  officer 
10s.  6d.  judge's  clerk  8s.  6d. 

The  court  will  not  compel  the  marshal  to  file  of  record, 
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a  writ  of  habeas  corpus  cum  causa  by  virtue  of  which  a 
person  is  committed  to  bis  custody  in  execution.  Cooper 
t.  Zones,  2  Maule  and  Selw.  202. 

Though  this  writ  is  returnable  before  the  chief  justice,  Any  judge 
yet  any  other  of  the  judges  may  commit  the  prisoner  to  may  coimmt 
the  King's  Bench  in  his  absence. 

The  above  form  will  do  for  all  counties,  only  direct  it  Jj*  ^LSn 
to  the  sheriff,  Ac,  in  whose  custody  the  defendant  is.  doinafl  coun- 

If  you  remove  a  person  from  the  country,  the  sheriff  is  ties, 
paid  Is.  per  mile  for  bringing  him  to  town,  and  the  judge  Fees  in  the 
will  not  (it  is  said)  commit  the  defendant,  unless  the  sum  country, 
is  paid;   but  the  officer  must  obey  the  writ,  though  the  < 
prisoner  refuse  to  pay  his  fees.    2  Str.  814. 

Every  prisoner  who  shall  be  committed  to  the  custody  Prbonew 
of  the  marshal  of  this  court,  by  virtue  of  any  writ  of  committed  to 
habeas  corpus  ad  respondend.  or  adfaciend.  et  recipiend.  J^miotwith^ 
shall  remain  in  actual  custody  of  the  said  marshal  by  the  standing  any 
space  of  two  days  next  after  such  committal  of  such  pri-  other  writ  of 
soner  to  the  said  marshal,  notwithstanding  any  other  hab.  corp. 
writ  of  ha.  corp.  issuing  out  of  any  other  court  to  the  said 
marshal  delivered  and  allowed.     R.  H.  5  W.  and  M. 

If  the  defendant  be  returned  in  custody  on  a  hab-  Defendant  in 
corp.  he  is  not  to  be  discharged  until  he  has  justified  his  fJJ^^^JJ? 
bail,  which  may  be  done  any  time  before  final  judgment,  Jjjjj  bauloS? 
and  bail  may  for  this  purpose  in  vacation  justify  before  a  feted.        ~ 
judge  at  his  chambers. 

How  to  remove  the  Cause  from  an  inferior  Court 

Before  I  proceed  to  shew  how  to  remove  the  cause,  it  How  to  re- 
may  be  proper  to  state  the  several  acts  of  parliament  re-  move  the 
lating  thereto;  and  first  the  act  21  Jac.  1.  c.  23.  being  an  cause  from  in- 


ferior courts. 
No  suit  shall 


act  to  avoid  vexatious  delays  by  the  removal  of  frivolous 
cases,  enacts,  that  where  the  judge  of  an  inferior  court  is  f"°  mm  "J" 
a  barrister  of  three  years  standing,  no  cause  shall  be  re*  UD]e88  WT;t  {^ 
moved  from  thence  by  habeas  corpus  or  other  writ,  ex-  delivered  be- 
cept  it  be  delivered  before  issue  or  demurrer  joined  in  the  fore  issue  or 
said  cause,  so  as  the  said  issue  or  demurrer  be  not  joined  ^"jra 
within  six  weeks  next  after  the  arrest  or  appearance  of  Jome(L 
the  defendant  to  such  action.    Sect.  2. 

That  no  cause,  if  once  remanded  to  the  inferior  court  A  -uit  2°* 
by  writ  of  procedendo,  or  otherwise,  shall  ever  afterwards  l^Jn1™!!  .* 

%  i        ri     4    n  snail  never  si* 

be  again  removed.     Sect.  3.  terwardsbe 

And  that  no  cause  shall  be  removed  at  all,  if  the  debt  removed- 

Under^Lcan- 
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not  be  remov-  or  damages  faud  in  the  declaration  do  not  amount  to,  or 
ed.  exceed,  the  sum  of  51.  But  an  expedient  having  been  found 

out  to  elude  the  latter  branch  of  the  statute,  by  procuring 
a  nominal  plaintiff  to  bring  another  action  for  51.  or  up- 
wards (and  then  by  the  course  of  the  court  the  hahess 
corpus  removed  both  actions  together,)  it  is,  therefore,  by 
statute  12  Ceo.  1.  c.  29.  e.  3.  enacted,  that  the  inferior 
court  may  proceed  in  such  actions  as  are  under  the  value 
of  51.  notwithstanding  other  actions  may  be  brought 
against  the  said  defendant  to  a  greater  amount. 

corp.  not  to  *  And  in  order  to  prevent  delays  being  made  in  trying 
be  allowed  causes  in  inferior  courts,  which  were  frequently  practised, 
after  one  of  by  the  stat.  43  EL  c.  5.  it  is  enacted,  that  such  writ  of 
the  jurors  habeas  corpus  shall  be  delivered  to  the  judge  before  the 
sworn.  jury  kave  appeare<j)  and  one  of  them  sworn  to  try  the 

cause.  Sect  2. 
No  cause  un-  By  the  19  Geo.  3.  c.  70.  s.  6/it  is  enacted,  that  do  cause 
°«K^o  w^ere  ^  cause  of  action  shall  not  amount  to  10L  or 
a  superior  upwards,  shall  be  removed  into  any  superior  court,  by 
court  unless  hab.  corp.  or  otherwise,  unless  the  defendant  shall  enter 
bail  be  given  into  recognizance  for  the  payment  of  the  debt  and  costs, 
for  the  debt,    in  case  judgment  should  pass  against  him ;  as  in  Sect,  5. 

If  judgment         ^?  sect'  *•  **  *s  enacte<^>  ^at  in  a^  cases  where  fsal 

be  obtained     judgment  shall  be  obtained  in  any  action  in  any  inferior 

in  the  inferior  court  of  record,  it  shall  be  lawful  for  any  of  his  majestji 

court,  and  the  courts  of  record  at  Westminster,  on  affidavit  made  and  ikd 

nrtbl^found!"  therein>  of  8uch  judgment  being  obtained,  and  of  diltgwt 

how  to  prol     8earc^  an^  inquiry  having  been  made  after  the  defendant, 

ceed.  or  his  effects,  and  of  execution  having  issued  against  the 

person,  or  effects,  and  they  are  not  to  be  found  witlua 

the  jurisdiction  of  such  inferior  courts,  which  affidavit 

may  be  made  before  a  judge  or  commissioner,  to 

the  record  of  the  said  judgment  to  be  removed  into 

superior  court,  to  issue  writs  of  execution  thereupon  to 

the  sheriff  of  any  county,  Ac.  against  the  person  or  effects 

of  the  defendant,  in  the  same  manner  as  upon  judgments 

obtained  in  the  said  court  at  Westminster;  and  the  sheriff 

is  authorised  to  detain  the  defendant  until  20s.  be  paid 

to  him,  or  levy  the  same  out  of  the  effects,  according  to 

the  nature  of  the  execution,  for  the  extraordinary  costs 

of  the  plaintiff  in  the  inferior  court,  subsequent  to  the  sail 

judgment,  and  of  the  execution  in  the  superior  court. 

over  and  above  the  money  for  which  such  execution  shall 

be  issued. 

Upon  what  That  no  execution  shall  be  staid  upon  any  writ  of  error 
conditions  to  be  sued  for  the  reversing  of  judgment  given  in  any  iafc- 
awcutioMhall 
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tior  court  of  record,  where  the  dataages  are  under  101.  **  "tatoupon 
unless  such  person,  with  two  sufficient  sureties,  shall  first,  JJjJ^1^  for 
before  such  stay  made,  be  bound  unto  the  party  for  whom  evening  * 
any  such  judgment  is  given  by  recognizance,  to  be  ac-  judgment 
knowleged  in  the  same  court,  in  double  the  sum  adjudg-  given  in  an 
ed,  to  be  recovered  by  the  said  former  judgment,  to  pro-  ^k^rt^d?* 
secute  the  said  writ  of  error  with  effect,  and  abo  to  satisfy  Jag^  are  y^ 
and  pay  (if  the  said  judgment  be  affirmed,  or  the  said  der  10L 
writ  of  error  be  nonprossed)  the  debt,  damages,  and 
costs  adjudged,  and  all  costs  and  damages  to  be  awarded 
for  the  same  delay  of  execution.    Sect  5. 

Charge  the  third,  Ac.  To  the  sheriffs  of  London,  greet-  Habeas  cor- 
ing :  we  command  you,  that  yon  have  the  body  of  C.  D.  J""  to  ren^ 
V®   .j.  -j  AJ  ■*    •        «j    the  cause  from 

detained  in  our  prison  under  your  custody,  as  it  is  said,  ^  sheriff's 

under  safe  and  secure  conduct,  together  with  the  day  and  court  of 
cause  of  his  being  taken  and  detained,  by  whatsoever  London. 
name  he  shall  be  called  in  the  same,  before  our  right  trusty  *J.  B.  If  from 
and  well-beloved  Edward  Lord  EUenborough,  our  chief  Jj£ gJJ^ 
justice,  assigned  to  bold  pleas  in  court  before  us,  at  his  don  then  di- 
chambers  situate   in  Serjeant's- Inn f  Chancery-lane,  im-  rect  it  to  the 
mediately  after  the  receipt  of  this  writ,  to  do  and  receive  mayor,  alder- 
all  and  singular  those  things,  which  our  said  chief  justice  v^lJa^Ati 
shall  then  and  there  consider  of  him  in  this  behalf;    and  JjZ.  ofLon, 
have  there  then  this  writ.  Witness  Edward  Lord  Ellen-  don. 
borough,  at  Westminster,  the  day  of  in  the  «j»0  \)eaiI  tegte 

67th  year  of  our  reign.  Law  and  Markham.  in  term. 

London,  ha.  corp.  for  C.  D.  to  do  and  receive,  return-  Praecipe, 
able  immediately.  T.  K.  attorney. 

To  be  taken  to  Messrs.  Provost  and  Chambre,  pay  sign-  How  to  pro- 
log, in  term  6s.  8d.  in  vacation  7s.  8d.  seal  7d.  take  same  ceed- 
to  the  office  where  the  action  is  entered,  and  if  but  one 
cause,  and  above  101.  pay  4s.  lOd.  for  the  allowance ;  fee 
to  the  judge  2s.  4d.  mittatis  2s.  4d. 

If  it  be  brought  to  remove  a  cause  out  of  the  inferior  How  to  pro- 
court  under  101.  then  bail  must  be  put  in  below,  and  two  ceed  before 
days  notice  exclusive  given  for  their  coming  into  that  a*!*JwuLl? 
court,  and  becoming  bail  for  the  defendant,  in  order  that  corp.  and  ac- 
the  plaintiffs  attorney  may  have  an  opportunity  of  in-  tion  be  unac- 
quiring into  the  sufficiency,  and  upon  their  entering  into  lol. 
a  recognizance,  before  the  judge  below,  for  the  payment 
of  the  debt  and  costs,  then  the  judge  will  order  the  allow- 
ance of  the  writ.     Vide  stat  19  Geo.  3.  c.  70.  s.  5. 

But  if  the  debt  be  above  101.  then  if  the  defendant  is  If  above  lol. 
not  in  custody,  he  has  already  given  bail  in  the  action, 
which  is  bail  to  render;  therefore  the  cause  is  of  course 
removed*  by  the  habeas  corpus  being  allowed. 
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How  Plaintiff  is  to  proceed  after  Cause  'removed. 

After  the  bail  is  complete  id  the  court  below,  the  fail 
step  the  plaintiffs  attorney  takes,  is  to  apply  to  one  of 
the  judge's  clerks  for  a  rule  for  bail,  which  is  returnable 
in  term,  within  four  days  next  after  notice,  in  vacate 
six  days  next  after  notice,  pay  for  same  in  term  Ss.  Ci 
in  vacation  4s.  6d.  Serve  defendant's  attorney  with  a 
copy  thereof;  and  if  he  does  not  put  in  bail  within  the 
four  or  six  days  next  after  service,  nor  take  out  a  fa- 
mous for  time  to  put  in  bail,  pay  Is.  order  2s,  (which  a* 
may  do),  then  the  plaintiff  may  issue  out  a  writ  of  pro- 
cedendo.   N.  on  R.  H.  10  W. 


To  apply  to 
the  sheriff  for 
return  to  the 
habeas  corpus. 

No  bail  to  be 
put  in  upon  a 
habeas  corpus 
before  the 
writ  be  re- 
turned. 


How  to  put  in  Bail. 

If  the  defendant  puts  in  bail,  he  must  first  obtain  fl* 
return  to  the  habeas  corpus. 

It  is  ordered,  that  no  bail  shall  be  put  in  upon  any  mft 
of  habeas  corpus  before  the  writ  be  returned,  and  ttat 
such  bail  shall  not  be  taken  by  any  justice  of  this  court, 
unless  that  writ,  with  the  return  thereof,  shall  be  offered 
before  the  said  justice,  to  be  filed  at  the  time  of  puttbu 
in  thereof.     R.  H.  10  W.  3. 

When  you  have  obtained  the  habeas  corpus  and  retan. 
annex  a  bail-piece  thereto,  and  fill  it  up  thus :  paj  ■ 
term  4s.  in  vacation  4s.  (a) 


Bsfrptece  on 
habeas  corpus, 
Ss.  Sd,  stamp. 


Trinity  Term,  iu  the  57th  year  of  the  rago 
of  king  Geo.  III. 

Law  and  Markkam 

London,  >  A.  B.  is  delivered  on  bail  upon 

to  wit.     \     habeas  corpus. 

To  John  Doe,  of  London,  gentleman 

and 

Richard  Rot,  of  the  same  place, 

gentleman. 


Oath  for  201. 


L 


R.  C.  Attorney. 

At  the  suit  of  the  plaintiff, 
in  the  plaint. 


(a)  The  bail  may  be  put  in  the  country  before  a 
missioned  or  before  a  judge  of  assise  in  his  circuit  R.  T. 
8  W.3.Aeff.3>*.  1. 
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Take  the  bail,  habeas  corpus  and  return  to  a  judge's  How  to  pro* 
chambers,  who  will  enter  them  in  the  following  recog-  ceed# 
nizance,  if  above  101.  on  the  receipt  of  a  memorandum  or 
warrant  to  defend  on  a  5s.  stamp. 

You  do  Jointly  and  severally  undertakei  that  if  the  B^qpk"" 
defendant  be  condemned  at  the  suit  of  the  plaintiff  (or  ^bw^rpu,, 
plaintiffs)  in  the  plaints  that  he  shall  satisfy  the  costs 
<c  and  condemnation y  or  render  himself  to  the  custody  of 
"  the  marshal  of  the  Marshalsea  of  the  court  of  King* *s 
"  Bench,  or  you  will  do  it  for  him,  if  under  101."     Vide     - 
stat.  19  Geo.  3.  c.  70.     Pay  in  term  4s.  in  vacation,  5s. 

Notice  is  to  be  given  forthwith  to  the  plaintiff's  attor-  As  to  giving 
ney,  of  the  names  and  additions  of  the  bail,  the  time  notice  of  ban. 
when,  and  the  judge  before  whom  the  same  is  put  in. 
R.  M.  1654,  sect.  8. 

A.  B.  plaintiff, 
In  the  King's  Bench.  and 

C.  D.  defendant. 

Take  notice  that  special  bail  was  this  day  put  in  upon  Notice  of  baO 
the  habeas  corpus  issued  in  this  cause,  before  the  hono-  being  put  in, 

rable  Mr.  Justice at  his  chambers  in  Serjeant's- 

Inn,  Chancery-lane,  London,  and  the  names  are  John 
Doe,  of  London,  gentleman,  and  Richard  Roe,  of  the 
same  place,  gentleman.     Dated,  Ac.     Yours,  dec. 

R.  C.  defendant's  attorney, 

To  Mr.  R.  T.  attorney  for  the  plaintiff. 

Of  Plaintiffs  further  Proceeding. 

If  the  plaintiff's  attorney  does  not  like  the  bail,  he  may,  When  plain- 
instead  of  entering  the  exception  (as  in  common  cases),  tiff  may  ap- 
apply  to  thte  same  judge  for  a  rule  for  better  bail,  pay  ^S^Sj. 
3a.  6d.  m  term*  vacation  4s.  6d.  which  is  returnable  within    * 
ibiir  days  next  after  service,  whether  in  term  or  vacation* 
N-  on  n.  M.  16  Car.  2.  a  copy  of  which  is  to  be  served 
on  the  attorney  for  the  defendant :  if  the  bail  do  not  -jus- 
tify within  the  four  days  (provided  there  are  four  days 
in  the  term  left,)  then  a  procedendo  may  be  issued ;  but 
if  there  be  not  four  days  in  term,  then  upon  the .  defen- 
dant's giving  notice  to  justify  the  first  day  of  the  next 
term,  Wore  the  rule  expires,  and  the  bail  justifying  on 
that  day,  no  procedendo  can  issue. 

It  is  ordered  that,  every  defendant,  not  being  an  exe-  ^KenAmt^at 
cutor  or  administrator,   who  shall  sue  put  any  writ  of  being  ex*aL 
habeas  corpus  to  remove  any  suit  out  of  any  inferior  court,  tar,  &c.  upon 

3C 
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Within  what 
time  to  ex- 
cept to  the 
bail 


a  habeas  cor-  *ball  put  in  special  bail  in  all  actions  whatsoeTer  (acta 
H ^"m^e  for  scandalous  words,  and  small  assaults  only  excepted), 
{nferiorcauses,  tt&legs  one  0f  the  justices  of  this  court  shaft  ofterw» 
to  put  in  bail.    order-  R-  h.  2  Jac.  2. 

Of  Exception  to  Bail  and  justifying. 

If  the  plaintiff  does  not  except  against  the  bail,  by  tat 
ing  out  such  rule  within  twenty-eight  days  ate  tke 
putting  in  thereof,  then  the  bail-piece  shall  be  filed  by 
the  defendant's  attorney,  within  four  days  nextafcrt* 
end  of  the  twenty-eight  days,  under  the  penalty  of  fr  to 
the  box,  R.  M.  16  Car.  2. ;  and  for  the  second  offence* 
.be  struck  off  the  roll. 

Take  notice  that  the  bail  already  put  m  for  the  defa* 
ant  in  this  cause,  upon  the  writ  of  habeas  corpus,  aadrf 
whom  you  have  had  notice,  will,  on  next,  jsif 

themselves  in  open  court,  Westminster-hall,  in  the  as** 
of  Middlesex,  as  good  bail  for  the  said  defendant  D» 
&c.  Yours,  Ac.  R.  C.  defendant's  attoo? 

To  Mr.  R .  T.  attorney  for  the  plaintiff. 

This  notioe  must  be  given  as  in  other  cases  of  j*B 
cation,  and  defendant  may  add  to  the  bail  already  pata 
new  bail,  and  justify  as  in  other  cases ;  make  a** 
of  the  service  thereof,  and  give  brief  to  counsel  to  a** 
to  justify,  fee  10s.  6d.  court  fees  9s.  rule  tot  aflon* 
7s.  serve  copy  thereof  on  plaintiff's  attorney. 

If  the  rule  expire  in  vacation,  a  render  on  the  tat  if 
of  the  ensuing  term  sedente  curia  is  good ;  (hough  ao* 
were  not  given  till  afterwards  on  the  same  day,  aad* 
a  writ  of  procedendo  had  issued  to  an  inferior  court,  sat* 
the  cause  originated.  6  East,  533.  Wiggins  v.  Sttpk+ 


Notice  of  jus- 
tfficatton. 


When  to  be 
jpven. 


If  rule  expire 
in  vacation, 
render  first 
day  tf  next 
terjn  sederite 
cdria,good. 


©ail  are  Hable  The  bail  upon  habeas  corpus  are  liable  to  all  tk*** 
to  all  the  ao  mentioned  in  the  return. of  it,  wherein  the  phis* £ 
XST£T  plaintiff*  shall  declare  within  two  terms.  N.  on  B.  * 
turn.  2  Jac.  2.  (a) 

If  plaintiff  de-  On  removal  after  declaration,  special  bail  are  to* 
dare  different  though  the  plaintiff  declare  in  a  different  kind  of  «j* 
tern  the  cause  jn  ^  court  above,  g0  M  jt  be  for  the  same  cause.  1 1* 

££**  277.    Gumv.Mackenry. 

If  more  causes  If  there  be  more  causes  than  one  returned  on  the  W# 
than  one,  bail  corpus,  bail  in  that  case  must  be  put  in  for  the  *■* 
F»£t  be  P^  Salk.  352,  and  there  must  be  separate  baU-pieces  mi** 
^hde  to  the  habeas  corpus  and  warrants. 
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Of  Declaration,  Venue,  and  Plea. 

After  defendant  has  justified  his  bail,  the  plaintiff  may  Declaration, 
-declare  against  the  defendant  (or  he  mar  declare  de  bene 
ease,  as  soon  as  bail  is  put  in  above),  and  the  declaration 
is  against  the  defendant  as  in  custody  of  the  marshal ; 
and  all  the  proceedings  are  de  novo,  for  the  record  is  not 
removed  on  a  habeas  corpus,  as  it  is  on  a  certiorari. 
Salt.  368.  But  such  declaration  must  be  delivered  within 
two  terms,  1  Str.  631. ;  or  defendant  may  refuse  it.    The  Nonpros, 
defendant  cannot  in  this  case. sign  a  nonpros  for  not  de- 
claring, as  the  cause  is  removed  against  plaintiffs  incli- 
nation.   Davis  v.  James,   1  Term  Rep.  372.    N.  on  R. 
M.  16  Car.  2. 

It  a  cause  be  removed  by  habeas  corpus,  out  of  the  Venue. 
■courts  of  Canterbury,  Southampton,  Hull,  Litchfield,  or 
Pool,  which  are  counties  where  the  judges  of  nisi  prius 
seldom  come,  if  the  action  be  transitory,  it  must  belaid 
.in  the  county  of  Kent,  Southampton,  York,  Stafford,  or 
Dorset;  where  the  town  and  county  lieth,  and  that  in 
all  causes  of  removal,  be  it  by  habeas  corpus,  privilege, 
.or  certiorari,  special  bail  ought  to  be  given.  R.  M.  1654, 
sect.  9. 

If  defendant,  lives  within  twenty  miles  of  London,  he  is  Within  what 
to  plead  in  four  days ;  if  above,  eight  days ;  and  the  de-  tfane  *>  pksd. 
fendant  has  no  imparlance  allowed  him  upon  ^habeas  cor-  The  defendant 
pus,  although  declaration  be  not  delivered  the  same  term  *■  DOte"*]Mfd 
the  habeas  corpus  is  brought  (a)     1  Wils.  164.  jjj^  *VW* 

If  a  cause  be  removed  by  hab,  corp.  out  of  an  inferior 
court,  plaintiff  is  not  bound  to  declare  in  the  court  above, 
if  he  has  taken  no  other  steps  than  compelling  the  de- 
fendant to  put  in  and  justify  bail  there.  Clarke  v. 
Dixon,  3  Maule  and  Selw.  93. 

The  rest  of  the  proceedings  are  as  in  common  cases* 


(a)  The  rule  (as  to  imparlance)  does  not  extend  to  To  what  thin 
cases  where  the  defendant  removes  the  cause  from  an  in-  J?}!?*  nat 
fcrier  eourt.    6  Term  Rep.  762.  Smith  v.  James,  2  Bos. 
and  A  137. 
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Procedendo. 


Precipe. 


If  after  pro- 
cedendo to 
carryback  a 
cause  to  the 
inferior  court, 
the  plaintiff 
recover  and 
sue  bail  on 
sci.  fa.  and 
they  bring  ha. 
corp.  to  re- 
move the 
cause,  court 
will  order  a 
procedendo  in 
thesuitagainst 
he  bail. 


If  no  Bail  put  in  or  justified,  how-to  proceed. 

If  the  defendant  does  not  put  in  or  justify  his  bail  ii 
due  time,  then  issue  the  following  writ  of  procedendo. 

George  the  third,  &c.  To  the  sheriffs  of  London,  pe* 
ing :  Although  we  lately  by  our  writ  commanded  yos, 
that  you  should  have  the  body  of  C.  D.  detained  incur 
prison  under  your  custody,  as  it  was  said,  under  safe  and 
secure  conduct,  together  with  the  day  and  cause  of  to 
being  taken  and  detained,  by  whatsoever  name  the  aid 
C.  D.  might  be  called  in  the  same,  before  our  right  trod? 
and  well-beloved  Edward  Lord  Ellenborough,  our  duef 
justice*  assigned  to  hold  pleas  in  our  court  before  as,* 
his  chambers  in  Serjeants- Inn,  Chancery-lane,  I/mim, 
immediately  after  the  receipt  of  that  writ,  to  do  and  re- 
ceive all  and  singular  those  things  which  our  said  cW 
justice  should  then  and  there  consider  of  him  in  that  be- 
half; yet  we  being  now  moved  with  certain  causes  in  o* 
court  before  us,  command  you,  and  every  of  yoa,  tints 
all  plaints  and  suits  against  the  said  C.  D.  at  the  wit  d 
A.  B.  in  our  court  before  you,  levied  or  affirmed,  or  be- 
fore you,  or  any  of  you,  now  depending  undetermiid 
you  proceed  with  what  speed  you  can,  in  such  mam*, 
according  to  the  law  and  custom  of  our  kingdom  of  A? 
land,  as  you  shall  see  proper,  our  said  writ  to  yoa  W 
thereupon  before  directed  to  the  contrary  in  anywiieBot* 
withstanding.  Witness  Edward  Lord  EUenborougK* 
Westminster ,  the  day  of  in  the  57th  J* 

of  our  reign.  Law  and  Martin 

London.  Procedendo  for  A.  B.  against  C.  D. — I.  K* 
torney :  pay  signing  5s.  8d.  with  Messrs.  Provod  ■* 
Chambre,  seal  7d.  allowing  6s.  lOd.  attorney's  fce,fc^ 
in  the  court  below. 

In  June  1794,  plaintiff  commenced  an  action  is  * 
Marshalsea  Court  against  one  Daly,  and  held  him  to  bd 
In  July,  a  ha.  corp.  was  brought  to  remove  the  <*°* 
here;  but  for  want  of  justifying  bail  in  Michaelmas** 
a  procedendo  issued. — The  present  defendants  were!** 
below.  In  Hilary  term,  cause  was  tried  below ;  wfd*j 
for  plaintiff,  and  costs  taxed.  Afterwards  a  sci.  fa*  i** 
against  the  above  defendants,  who  appeared,  and  deco- 
ration was  delivered ;  they  demurred,  and  before  vp 
inept,  brought  a  ha.  corp.  to  remove  tbegause  here.  TV 
steward  of  the  Palace  Court  returned  the  sci.  fa.  •*** 
the  plaintiff.  Motion  why  procedendo  should  «*  * 
granted. — Court  said,  that  this  proceeding  by  tfiJ* 
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ras  merely  an  attendant  on  the  original  cause ;  and  that 
us  that  had  been  already  sent  back  to  the  Palace  Court, 
his  ought  also  to  follow  it,  for  that  the  proceeding 
gainst  the  bail  should  be  carried  on  in  the  same  court 
nth  the  principal  action.  Rule  abs.  Dickson  v.  Heslap 
\nd  Gilpin,  bail  of Daly \  6  Term  Rep.  365.  The  rule 
Iso  was  for  costs  of  the  application,  which  was  granted. 

A  cause  was  removed  from  an   inferior  court  by  ha.  A  P1006^^? 
orp.  to  which  a  return  was  made,  stating,  a  custom  under  JSouAerw  * 
rhich  the  defendant  was  sued,  and  arrested ;  the  defen-  suggested, 
ant,  who  removed  the  cause,  not  having  proceeded  in 

here,  the  court  awarded  a  procedendo}  though  error 
ras  suggested  on  the  face  of  the  proceedings  below ;  this 
ourt  saying  they  would  leave  the  defendant  to"  his  writ 
f  error.     Horton  v.  Beckfnan,  6  Term  Hep.  760. 

It  is  laid  down,  if  a  writ  be  against  a  feme  sole  in  the  As  to  a  feme 
iferior  court,  who  afterwards  marries,  and  brings  a  Aa-  **** 
>,as  corpus  to  remove  the  cause,  the  court  will  order  a 
rocedendo;  for  though  an  habeas  corpus  be  a  writ  of 
ght,  yet  where  it  is  to  abate  a  rightful  suit,  the  court 
ay  refuse  it.  Salk.  8.  Vide  Barnes,  365.  where  the 
>urt  set  a  plea  of  povertijre  aside.  Hyddorte  v,  Howard, 


DIRECTIONS  TO  THE  INFERIOR  COURTS. 

As  a  habeas  corpus,  and  procedendo,  must  be  direct* 
'  properly  to  the  inferior  courts,  such  of  them  as  I  have 
Uectedy  are  as  foUow : 

To  the  marshal  of  our  prison  of  the  Marshalsea.  To  the  mar- 

To  the  warden  of  our  prison  of  the  Fleet.  Tothe  Fleet. 

To  the  mayor,  aldermen,  and  sheriffs  of  London.         Mayor's  court 

To  the  sheriffs  of  the  city  of  London.  stedii  court 

To  the  judges  of  our  palace  court  of  Westminster,  and  of  London. 
each  of  them,  greeting.  Palace  court. 

If  it  is  in  the  sheriffs  court  in  any  county,  direct  it  to  If  in  sheriff'* 

r  sheriff*  as  Middlesex,  Berks,  Oxford,  <fcc.  <*>"*  fa  "V 

•■  county. 

To  the  steward  of  our  court  of  record,  within  the  ma-  Stepney. 
rs  of  Stepney  and  Hackney,  in  the  county  of  Middle- 
r,  hamlets  and  liberties  of  the  same,  and  also  to  the 
ythonotary  of  the  same  court. 

To  the  mayor,  bailiffs,  and  burgesses  of  the  borough  of  Abingdon. 
ingdon  in  the  county  of  Berks,  and  to  every  of  them. 
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Bath. 

Bedford. 

Beverley* 
Briitol. 


Bwdrfngbain. 

Bury  Saint 
JBdmund. 

Caermarthen. 

Cambridge. 
Canterbury, 

Carlisle. 

.Coventry* 

Perby, 

Ery.    ' 


To  ike  mayor,  recorder,  and  aldermen*  justice*  qf 
city  of  Bath,  in  the  county  of  Somerset,  and  to  every  0/ 
them. 

To  the  mayor,  aldermen,  burgeeeee,  and  recorder  of  He 
town  of  Bedford,  in  the  county  of  Bedford. 

To  the  mayor,  aldermen,  and  burgesses  of  the  town  of 
Beverley,  in  the  county  of  York. 

To  the  mayor,  aldermen,  and  sheriffs  of  the  city  o/Bria- 
tol,  and  to  the  mayor  and  constables  of  the  staple  of  tie 
same  city,  and  also  to  the  bailiffs  of  the  mayor  and  com- 
monalty of  the  same  city  of  Bristol,  of  their  court  of  Tot- 
sey,  and  to  the  bailiffs  of  the  said  mayor  and  common* 
ally  of  the  same  city  of  their  court  of  piepowder 9  and  &» 
every  of  them. 

To  thebailiff  and  burgesses  of  the  town  q/Backingham, 
in  the  county  of  Buckingham. 

To  the  ifwyor,  recorder, and  burgesses  of  the  borough 
of  Bury  Saint  Edmund,  in  the  county  of  Suffolk. 

To  the  mayor,  or  recorder,  and  town  clerk  oftheborougk 
court  of  Caermarthen, 

To  the  mayor  and  bailiffs  of  the  town  of  Cambridge. 

To  the  steward  oft  the  liberty  of  by  Divine  Provi- 
dence archbishop  of  Canterbury,  in  the  court  of  his  pa- 
lace, within  the  city  of  Canterbury. 

^  To  the  mayor,  aldermen*  bailiffs,  and  citizens  of  our 
city  of  Carlisle,  in  the  county  of  Cumberland. 

To  the  mayor,  bailiffs,  and  commonalty  of  our  city  0/ 
Coventry. 

To  the  mayor  and  burgesses  of  our  borough  of  Derby, 
in  the  county  of  Derby. 

To  our  chief  justice  of  the  bishop  of  Ely  assigned  is 
hold  pleas  in  the  Isle  of  Ely,  and  to  the  steward  of  th$ 
same,,  the  bishop  within  the  liberties  of  the  isle  aforesaid. 


Or  thus — To  our  trusty  and  well  beloved 

chief  justice  assigned  to  hold  the  sessions  of  pleas* 

the  liberty  or  royalfranchise  of  the  honourable  and  right 
reverend  father  in  God  — —  by  divine  permission  lord 
bishop  of  Ely y  within  the  isle  of  Ely,  in  the  county  qf 
Cambridge,  and  to  Esquire,  chitf  bailiff  <f  ti* 

said  bishop,  within  the  liberties  of  the  said  isle,  and  to 
each  of  them. 

H.&.A  nonromittas  or  latitat  is  directed  in  this 
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To  the  mayor  and  bailiffs  of  our  city  of  Exeter,  in  the  Exeter.  ' 
county  qf  Devon,  and  to  the  bailiffs,  citizens,  and  pro* 
vosts  of  the  same  city.  s 

To  the  mayor,  aldermen,  and  sheriffs  of  our  city  qf  Gloucester. 
Gloucester. 

To  the  mayor,  aldermen  and  citizens  of  our  city  of  Hereford 
Hereford. 

To  the  mayor  and  capital  burgesses  if  the  borough  qf  Hertford. 
Hertford, 'in  the  county  of  Hertford,  and  also  to  the  stew- 
ard of  our  court  qf  record  there. 

To  the  mayor,  aldermen,  and  burgesses  of  the  borough  Huntingdon. 
of  Huntingdon  in  the  county  qf  Huntingdon. 

To  the  mayor  and  sheriffs  qf  our  town  and  county,  of  1  Kingston  upon 
Kingston  upon  Hull,  in  the  county  qf  York.  Hu"- 

To  the  bailiffs  and  steward  (four  court  of  our  town  of  Kjngstonupon 
Kingston  upon  Thames ;  and,  in  the  absence  qf  the  said  ^v****** 
steward,  to  the  bailiffs  and  recorder  of  the.  same  town^or 
any  two  qf  them. 

To  the  mayor,  sheriffs,  and  citizens  of  our  city  o/Lin-  Lincoln, 
coin. 

To  the  bailiffs,  burgesses*  and  citizens  qf  our  city  qf  Litchfield. 
Litchfield. 

To  the  mayor  and  bailiffs  of  our  borough  qf  Liverpool*  IiverpooL 
in  the  county  qf  Lancaster. 

To  the  recorder x  bailiffs,  and  capital  burgesses  of  our.  Ludlow. 
borough  qf  Ludlow,  in  the  county  qf  Salop. 

To  the  mayor  and  recorder  of  our  town,  or  borough  of  King's  Lynn. 
King's  Lynn,  in  the  county  qf  Norfolk. 

To  the  stewardqfthe  dean  and  chapter  qf  the  collegiate  St  Martin's 
church  of  Saint  Peter,  Westminster,  of  the  court  of  their  k  Grand* 
liberty,  or  precincts  of  Saint  Martin's  the  Great,  in  Lon- 
don, and  to  the  constables  there. 

2b  the  mayor  and  bailiffs  qf  our  town  qf  Monmouth.   Monmouth. 

To  the  mayor,  aldermen,  and  burgesses  of  our  borough  Newbury. 
qf  Newbury,,  in  the  county  qf  Berks. 

To  the  mayor  and  bailiffs  qf  our  town  and  borough  of  Northampton, 
Northampton,  in  the  county  of  Northampton. 

To  the  mayor,  aldermen,  and  sheriffs  qf  our  county  of  Norwich. 
the  city  of  Norwich. 

To  the  mayor  and  burgesses  of  our  town  of  Nottiug-  Nottingham. 
ham. 
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Oxford. 
Portsmouth. 

Southampton. 
.Taunton. 


Thetford. 
Wells. 


Woodstock. 

Worcester. 

York. 


If  the  writ  be 

improperly 
directed. 

Excise  offi- 
cers. 
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To  the  mayor  and  bailiffs  of  our  city  of  Oxford,  in  ike 
county  of  Oxford. 

To  the  mayor,  aldermen,  and  burgesses  of  our  borough 
of  Portsmouth,  in  the  county  of  Southampton. 

To  the  mayor  and  bailiffs  of  our  town  of  Southampton. 

To  the  bailiff  of  the  reverend  father  in  Christ  *g 

Divine  Providence  lord  bishop  of  Winchester,  of  Ait 
liberty  of  Taunton  and  Taunton  Dean,  in  the  county  ef 
Somerset. 

To  the  mayor  and  recorder  of  our  borough  of  Thetford, 
in  the  county  of  Norfolk. 

Wells,  borough  or  city.  To  the  steward  or  bailiff  of  our 
court  of  our  pleas,  granted  to  the  reverend  father  in 
Christ,  lord  bishop  of  Bath  and  Wells,  held  at  the 

Guildhall  within  the  city  and  borough  qf  Wells  in  the 
county  of  Somerset. 

To  the  mayor* of  the  town  o/ New  Woodstock,  in  tit 
county  of  Oxford. 

To  the  mayor,  recorder,  and  aldermen  of  our  city  if 

Worcester,  and  to  every,  $c. 

To  the  mayor,  aldermen,  and  sheriffs  of  our  city  «/ 
York. 

If  the  writ  be  improperly  directed  to  inferior  courts, 
and  they  make  a  return,  no  objection  can  be  made  by 
third  persons.     Daniel  v.  Phillips,  4  Term  Rep.  499. 

The  court  of  K.  B.  will  not  quash  a  writ  because  the 
damages  laid  in  the  record  below,  which  was  an  actios 
for  an  assault  against  excise  officers,  were  under  41k: 
tljey  said  the  officer  could  npt  have  an  impartial  trial 
there.     Ibid. 


Sa.  Corp.  ad  satisfaciendum. 


Ha.  oorp.  ad 
satisfacien- 
dum. 


This  writ  4s  made  use  of  by  a  plaintiff  in  this  court, 
where  his  prisoner  has  removed  himself  after  dedaratka 
to  the  Fleet  prison,  and  obtained  final  judgment  in  order 
to  bring  him  here,  to  pharge  him  in  execution  upon  t 
judgment  obtained  ;  and  it  is  called  an  habeas  corpus  ad 
satisfaciendum,  to  satisfy  or  make  satisfaction  to  the 
plaintiff  for  the  debt  and  damages  by  him  recovered; 
which  being  obeyed,  the  court  commit  him  again  to  Ike 
custody  of.  the  marshal,  there  to  remain  •  until  he  mate 
satisfaction,  and  is  made  returnable  on  a  day  certain,  as  tfc 
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irisoner  cannot  be  committed  in  execution,  but  by  tbe 
iourt,  whilst  they  are  sitting.  Also  it  may  be  sued  out 
>y  a  third  person,  who  has  obtained  judgment  in  tbis 
jourt  against  the  prisoner,  directed  to  the  marshal  or 
>ther  gaoler  to  bring  him  into  court,  in  order  to  charge 
lim  in  execution  at  his  suit  in  that  action ;  and  although 
n  this  case  it  be  left  in  vacation  with  the  marshal  or 
>ther  gaoler,  he  cannot  discharge  such  prisoner,  but  must 
uing  him  into  court  on  the  day  of  the  return. 


ETa.  Corp.  ad  satisfacien- 
dum in  Assumpsit. 
George,  &c.  To  the  war- 
len  of  our  prison  of  the 
Fleet,  greeting:  We  com- 
nand  you,  that  you  bare 
before  us  at  Westminster, 
m  ne*t  after  the 

norrow  of  All  Souls,  the 
>ody  of  C.  D.  under' safe 
tnd  secure  conduct,  detain- 
k!  in  our  prison  under  your 
custody,  as  we  are  inform- 
ed together  with  tbe  day 
aid  cause  of  his  being  taken 
md  detained,  by  whatsoe- 
ver name  the  said  C.  D,  is 
here-known,  ip  satisfy  A.  B. 
151.  which  the  said  A.  B. 
ately  in  our  court  before  us 
it  Westminster,  recovered 
igainst  the  said  C.  for  his 
lamages  which  he  sus- 
ained,  as  well  by  reason  of 
he  not  performing  certain 
iromises  and  undertakings 
ately  made  by  the  said  C. 
o  the  said  A.  at  Westminr 
\ter,  in  the  county  of  Mid- 
llesex,  (a)  as  for  his  costs 

tnd  charges  by  him  laid  out,  about  his  suit,  in  that  be- 
talf,  whereof  the  said  C.  is  convicted,  as  appears  to  us  of 
ecord,  and  further  to  do  and  receive  what  our  said  court 
tefore  us,  shall  then  and  there  consider  of  him  in  this 
»ehalf :  and  have  there  then  this  writ.  Witness  Edward 
Lord  EUenborough,  at  Westminster,  the  day  of 

in  the  67th  year  of  our  reign. 

Law  and  Markham. 


Ha.  Corp.  ad  satisfaciend. 
in  Debt. 
George,  <fcc.  To  the  war- 
den of  our  prison  of  the 
Fleet,  greeting :  We  com- 
mand you,  that  you  have 
before  us  at  Westminster, 
on  next  after  the 

morrow  of  All  Souls,  the 
body  of  C.  D.  under  safe 
and  secure  conduct,  detain- 
ed in  our  prison  under  your 
custody,  as  we  are  inform- 
ed, together  with  the  day 
and  cause  of  his  being  taken 
and  detained,  to  satisfy  A. 
B.  as  well  a  certain  debt 
of  251.  which  the  said  A.  B. 
lately  in  our  court  before 
us  at  Westminster,  recover- 
ed against  the  said  C.  D.  as 
also  101.  for  his  damages, 
which  he  had  sustained  by 
reason  of  the  detaining  the 
said  debt,  as  for  his  costs 


5s.  stamp. 
Put  the  term 
and  No.  roll 
on  the  writ, 
as  the  master 
marks  it  on 
the  roll. 
1  Sid.  100. 
R.  M.  1654. 
8.7.  It 
8  Geo.  1. 


(a)  The  venue 
in  the  decla- 
ration. 


7«2  PAoraa*. 

To  be  signed  by  Messrs.  Provost  and  Chambrt,  and  t 
praecipe  is  made  for  that  purpose ;  pay  them  8s.  81,  ml 
7d. ;  then  it  is  to  be  lodged  with  the  warden  of  the  Fleet; 
on  the  day  of  the  return,  he  is  brought  up,  apply  to  one 
of  the  judge's  clerks,  who  will  make  out  the  commitment; 
pay  the  warden  his  fee  for  return  and  bringing  up;  tip- 
staff 108.  6d.  judge's  clerk  4s.  master  2s.  deputy-marshal 
2s.  clerk  of  the  papers  Is.  ushers  6d.  the  judge's  clerk 
takes  the  habeas  corpus  into  court  with  the  defendant,  aad 
the  master  commits  him. 

Precipe.  London.  Ha.  Corp.  ad  satisfaciendum  for  A.  B.  against 

C.  D.  for  261.  damages,  (for  251.  debt  and   101.  damage 
and  costs,)  returnable,  &c. 

J.  K.  attorney. 

N.  B.  The  master  marks  the  commitment  on  the  du- 
plicate of  the  writ  to  be  prepared  ready  for  him,  which  tf 
delivered  to  the  tipstaff,  who  carries  the  prisoner  over  to 
the  King's  Bench  prison.  Pay  master  2s.  (a) 


PAUPERS. 

Definition.  A  pauper    is  a  person  said  by  the  law  to  be  so  poor 

and  indigent  in  his  circumstances,  that  he  cannot  expend 
the  usual  charges  to  recover  his  right,  either  in  law  or 
equity. 

Every  poor  By  the  stat.  11  H.l.  c.  12.  it  is  enacted,  that  ererj 

person  shall  poor  person  who  shall  have  cause  of  action,  Ac.  shall 
have  writs  for  have  original  writs,  &c.  nothing  taking  for  the  sane* 
ad  a^a™"  coun88,>  attornies*  and  all  other  officers  requisite  vA 
tornev.  necessary  for  the  speed  of  the  said  suits  to  be  had  and 

made,  who  shall  do  their  duties  without  any  reward. 
No  stamps  are  to  be  used,  5  W.  &  M.  c.  21 .  in  the  pro- 
ceedings. 

Sum  to  be  ^e  courts  have  fixed  the  sum  to  be  under  five  poffl* 

under  5L         (except  wearing  apparel,  and  his  right  to  the  matter  ia 
question.)  Lill.  Pract.  Reg.  683. 

How  to  sue.  Therefore,  if  the  plaintiff  is  so  poor  as  above  stated,  k 
S  Wils.  34.     must  petition  one  of  the  judges  of  this  court,  to  bead- 


(a)  Final  judgment  must  be  entered  on  the  roll,  aad 
roll  docketted  previous  to  the  charging  the  defendant  * 
execution,  and  filed  with  the  clerk  of  the  treasury. 


[ 


nitted  to  sue  in  forma  pauperis,  and  if  he  ha^  began  the 
rait,  and  is  not  able  to  carry  on  the  same,  yet  he  may 
petition  to  be  admitted;  engross  it  on  a  3s.  6d. 'stamp 
>aper,  annex  also  the  affidavit  thereto  on  2s*  6d.  stamp 
>aper,  then  take  same  to  the  judge's  chambers,  and 
ifter  oath  is  made  thereof,  the  clerk  will  make  out 
in  order  thereon,  pay  him  2s.  6d.  The  form  of  petition 
tnd  affidavit  are  as  follow ;  no  rule  is  drawn  up  in  this 


A.  B.  plaintiff, 
In  the  King's  Bench,  and  Petition. 

C.  D.  defendant. 


To  the  Right  Honourable  Edward  Lord  EUcnborough, 
Lord  Chief  Justice  of  hie  Majesty'*  Court  of  King* 
Bench. 


The  humble  Petition  of  A.  B. 

Sheweth, 

That  the  said  defendant  is  and  stands  justly  indebted  Hthe  action 
ttto  your*  petitioner  in  the  sum  of  101.  for  the  work  and  JlfJ**  k6*00' 
hour  of  your  petitioner,  done  for  the  said  defendant,  « and^our 
;  his  request,  and  your  petitioner  hath  commenced  an  petitioner  hath 
jtion  against  him  for  the  same.  not  as  yet 

commenced 
That  your  petitioner  finds  himself  unable  to  carry  any  action 

l  the   said  cause,    on  account  of  his  extreme  poverty,  W"181  ^"^  „ 
t  appears  by  the  affidavit  hereto  annexed :  rang  unable, 

"  Your  petitioner,  therefore,  most 

"  humbly  prays  your  lordship  that 

«  he  may  be  admitted  vnformapau- 

ianbfrcoiK^e,tfiatthe*\"  peris  to  prosecute  his  said  action, 
a  petitioner  hath  good /«  and  ^^  S#  M#  eaq  may  ^  ^ 

mbJy  consent  to  be  fail  t     •*•   K-  bis  attorney  to  prosecute 
mseL  S.  M.  J  "  his  said  suit. 

"  And  your  petitioner  shall  ever 
"  pray,"4c. 


the  King's  Bench.  A.  B.  agt.  C.  D. 

A.  B.  of,  Ac.  yeoman,  maketh  oath  and  saith,  that  he  Affidavit. 
sot  worth  five  pounds  in  all  the  world  (save  and  ex- 
>t  his  wearing  apparel  and  the  matter  in  question  in 
a  cause.) 
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To  pay  no         .  The  pauper  upon  the  order  being  made,  may  sue  oat 
fee&  his  writ  without  stamps,  pays  nothing  through  all  the 

cause  for  fees  to  any  of  the  officers ;  if  defendant  pleads 
a  special  plea,  shew  petition  and  order  to  the  clerk  of 
the  papers,  and  he  will  make  up  the  paper  book  for  Do- 
thing  ;  no  stamps  are  used  for  the  record,  venire,  or  dis- 
tringas, nor  for  setting  down  the  cause,  or  return  of  dis- 
tringas. 

Unless  he  re-      But  if  he  recover  a  verdict,  the  officers  of  the  court 

more?        °r    claim  the  fees  of  court>  and  toke  for  the  P**8*1*  **  *• 

cord ;  but  by  what  authority,  I  never  yet  could  learn. 

Declaration.         The  declaration  is  in  the  common  form ;  to  which  joo 
annex  a  copy  of  the  judge's  order,  of  his  being  admitted. 

No  fee  to  be         If  the  party  give  any  fee  or  reward  to  his  counsel,  or 
paid  to  coun-  attorney,  or  make  any  contract  or  agreement  with  then, 
■elorattorney.  jje  ^all  ^  dispaupered,  and  not  be  admitted  again  i> 
that  suit. 

Not  liable  to  He  is  not  liable  to  pay  costs,  but  be  in  the  discretion 
pay  cost*.  of  the  court,  whether  he  shall  be  punished  or  not  Stat 
2S  H.  8.  2  Salk.  506.  He  is  not  liable  to  pay  the  co* 
for  judgment  as  in  the  case  of  a  nonsuit.  3  nils.  24.; 
.  nor  to  pay  the  costs  before  he  brings  a  new  action,  if  it 
does  appear  that  he  has  not  been  vexatious.  Str.  87& 
Nor  to  pay  the  costs  for  not  going  on  to  trial.  Ibid.  4& 
Noahs  v.  Watts.  Fortesc.SlV. 

When  he  may      If  be  has  been  vexatious,  as  giving  six  notices  of  trial, 
,.  a^j  not  proceeding,  the  court  will  <" 

not  make  him  pay  costs.    2  Str.  983. 


be  dispauper-  an(j  not  proceeding,  the  court  will  dispauper  him,  W 

eci. 


After  nonsuit, '    The  plaintiff  (not  suing  in  forma  pauperis)  being  no* 

and  a  new  ao-  suited  in  a  former  action  against  the  defendant,  brou£oti 

tkra  brought    secoH(j  action  for  the  same   cause,  and  sued  »t  fan* 

roent  ottbe     pauperis,  being  a  prisoner  in  the  K".  B.     The  costs  of  4e 

costs.  former  action  amounted  to  321.  which  the  defendant  swoie 

he  could  not  levy,  the  plaintiff  not  having  any  goods. 

Rule  why  the  proceedings  in  the  second  action  should  sot 

be  staid  until  the  costs  of  the  former  were  paid,  m^ 

absolute.     Weston  v.  Withers,  2  Term  Rep.  511. 

Can  only  sue  A  person  admitted  in  forma  pauperis9  can  only  sue  is 
in  cause  he  is  that  cause  for  which  he  is  admitted,  so  that  if  any  otter 
adimtted"        cause  arises,  he  must  be  admitted  again  de  novo,  d# 

toties  quoties.     LiL  Reg.  633. 

Cannot  be  ad-  Although  the  stat.  of  1 1  H.  7.  admits  poor  persooito 
mmed  to  de-  progecute>  yet  jt  hw  not  provided  for  poor  defcadaoti* 


j 


CONSOLIDATING  OF  ACTIONS.  765 


defend;  nor  does  the  stat.  of  33  H:  8.  exempt  them  from 
paying  costs ;  therefore  they  cannot  petition  to  defend  in 
forma  pauperis.    Barnes,  328. 


CONSOLIDATING  OF  ACTIONS. 

(a)  If  there  be  two  or  more  actions  brought  upon  the  How  to  con- 
same  policy  of  assurance  against  the  underwriters,  or  two  solidate  ao 
or  anore  ejectments  on  the  demise  of  the  same  lessor  of  the  tlons* 
plaintiff  for  the  same  premises,  and  they  proceed  separate-  y^^™^?' 
ly,  the  defendants  may  apply  to  the  court  by  way  of  motion  ^^  * 
to  consolidate  such  actions ;  if  in  term  time,  it  is  a  rule 
to  shew  cause,  if  in  vacation,  by  way  of  summons,  before 
a  judge;  and  upon  their  undertaking  to  be  bound,  and 
concluded,  in  all  the  actions,  by  the  fate  of  the  verdict 
in  the  action  brought  against  the  first  defendant,  and  to 
bring  no  writ  of  error,  the  court  will  stay  all  the  pro- 
ceedings in  the  last  actions  until  further  order ;  but  all 
the  rules  must  be  paid  for  separately,  as  also  the  sum- 
monses and  orders ;  and  if  the  verdict  turns  in  favor  of 
plaintiff,  to  the  satisfaction  of  the  judge  who  tried  the 
cause,-  the  plaintiff  may  proceed  to  tax  his  costs  on  that 
verdict,  and  get  the  defendant's  attorney  to  attend  the 
master,  who  will  tax  the  costs  in  the  other  actions,  which 
if  complied  with  (as  is  usual,)  and  not  paid  with  the  debt, 
move  the  court,  upon  an  affidavit  of  the  facts,  "for  leave 
?  to  enter  up  the  judgment,  and  take  out  execution  thereon, 
"  and  that  the  master  may  tax  the  costs  in  all  the  causes, 
"  and  for  the  costs  of  the  application  ;"  one  stamp  for  the 
affidavit  is  sufficient,  which  the  court  will  order;  after  the 
costs  are  taxed,  they  are  to  be  paid  within  a  limited 
time;  if  not,  sign  the  judgments  upon  a  10s.  stamp,   and 


(a)  It  seems  that  Lord  Mansfield  introduced  the  con- 
solidating rule,  to  avoid  the  expense  and  delay  arising 
from  the  trial  of  a  multiplicity  of  actions  upon  the  same 
question.  And  if  the  plaintiff  will  not  consent,  court  have 
the.  power  of  granting  imparlances  in  all  the  actions  but 
one,  till  the  plaintiff  has  an  opportunity  of  proceeding  to 
trial  in  that  action.  Parke's  Insur.  hitrod.  And  he 
adds,  if  the  plaintiff  consents  to  the  rule,  court  will  make 
defendant  submit  to  admit  the  policy,  produce  and  give 
copies  of  books  and  papers,  and  undertake  not  to  file  a 
bill  in  equity,  or  bring  a  writ  of  error.     Ibid* 
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stake  <wt  execution  thereon;  yota  pay  for  sepasate  raks\ 
and  counsel's  fees  are  not  fixed. 

Verdict  in  this  The  verdict  in  this  case  must  be  such  a  one  as  the  court 
case  must  be.  thinks  ought  to  stand,  as  a  final  determination  of  the  mai- 
c^thbks*  ter-  SodS*™>  v-  Richardson,  3  Burr.  1477.  Therefore  if 
ought  to  a  new  *"**  ^e  granted  in  one  action,  the  court  will  make 
stand.  a  rule  for  the  other  defendants,  to  pay  the  money  pur- 

suant to  their  undertaking.  Ibid.  See  title  Payment  cf 
Money  into  Court,  the  case  of  Buretatl  ▼.  Homer. 
7  Term  Rep.  372. 

If  two  actions       I'  two  actions  are  brought  by  the  same  plaintiff,  for 

be  brought      causes  which  may  be  joined,  and  the  defendant  be  hohtat 

which  might    to  bail  in  both,  the  court  will  compel  the  plaintiff  to  con- 

tave  been       solidate  them,  and  pay  the  costs.    Cecil  v.  Burgess 
joined.  g  Term  ^  63g      See  |  ^r  n49    u78  contra- 

Thirty-seven       Rule  why  the  proceedings  in  all  the  causes,  (37  m 
ejectments  on  number  in  ejectment  for  houses  in  SackviUe-streetJ  should 
same  demise    no%  be  staid,  and  abide  the  event  of  a  special  verdict,  is 
consolidated,    Doe  ^  j^^  Pulteney  v.  Cavan— Lord  Kenyan  said,  it 
was  a  scandalous  proceeding,  they  all  depended  precisely 
on  the  same  title,  and  ought  all  to  be  tried  by  the  saast 
v  record.  Rule  abs.  Doe  ex  demise  Pulteney  at  aL  v.  Free- 
man, SeUon,  229. 

But  where  But  where  three  actions  were  successively  brought  by 

three  actions  the  same  plaintiff,  against  the  same  defendant,  npom 
^e'hribCCe9"ht  *kree  notes  of  hand,  which  became  due  at  different  times, 
on tSeenotes  the  court  re^ised •  to  consolidate  them.  Messendcn  v 
due  at  differ- '  (PHara,  M.  25  Geo.  3.  Tidd,  367.  And  the  court  will 
ent  times,  re-  not  consolidate  actions  against  different  defendants  is 
used.  trespass,  though  the  affidavit  be  that  the  trespass,  if  any, 

was  committed  by  all  jointly :  the  court  said,  they  never 
went  so  far  as  the  case  of  different  defendants,  bot  only 
where  the  declarations  are  between  the  same  parties. 
1  Str.  420.  Bayley  v.  Raby  et  al.  Cos.  Temp.  Hard** 
187.  (a) 

When  rule  This  rule  may  be  applied  for  on  the  same  day  the  plea 

Sled  for*1*  '*  delivered  or  filed ;  for  in  that  rule  will  be  contained,  a 
^       r*         stay  of  the  proceedings,  which  will  prevent  all  the  issues 

being  made  up  and  delivered.  But  you  must  plead  before? 

the  application. 


(a)  Afeo  see  1  Smith  Rep.  423.  where  three 
were  brought  for  bribery,  court  refused  the  rale. 


ABATBMSMT  BY  DEATH.  7*1 

In  an  action  on  policy  of  insurance  against  several,  Am  to  the 
where  the  parties  had  not  entered  into  this  rule,  the  attor-  b.riefe  ^  ** 
ney   tor  plaintiff  made  out  a  lull  brief  in    one  cause,  ^^J^0* 
but  only  a  short  statement  in  the  rest,  and  the  master  on  policy, 
taxation,  having  allowed  for  full  briefs  in  all  the  causes, 
the  court  made  a  rule  for  him  to  review  the  taxation. 
Martineau  v.  Barnes,  Hit.  23  Geo.  3.   Tidd,  584. 


ABATEMENT  BY    DEATH,  &C. 

The  general  rule  to  be  observed  in  this  case  is,  that  When  no  al- 
where  the  death  of  any  party  happens,  and  yet  the  plea  {?a?on^Qade 
is  in  the  same  condition  as  if  such  party  were  living,  there  ^  death- 
such  death  makes  no  alteration  or  abatement  of  the  writ. 
10  Mod.  261.  Gil.  C.  P.  242.     Vide  title    keviving 
judgment*,  and  stat.  84  9  W.  3.  c.  1 1.  e.  7,  respecting 
the  death  of  one  of  the  plaintiffs  or  defendants. 

By  the  stat.  17  Car.  2.  c.  8.  it  is  enacted,  that  the  death  j^f  P"* 
of  either  party  between  verdict  and  judgment  shall  not  ^J^1^ 
be  alleged  for  error,  so  as  judgment  be  entered  within  judgment, 
two  terms  after  such  verdiet. 

(6)  If  either  party  die  before  the  assises,  it  is  out  of  the  ]££**?  ** 
statute ;  but  if  after  the  assises,  though  before  trial,  it  is  ««*««*»•• 
no  error ;  for  the  assizes  is  but  one  day  in  law.    Salk.  8. 
pi.  21.    2  Lord  Raym.  1415.    7  Term  Hep.  32. 

If  after  verdict  and  before  the  day  in  bank,  the  plain*  IfphuntifFdtei 
tiff  dies,  and  the  defendant  signs  judgment  the  second  a^er  verdict, 
term  after  the  verdict,  this  is  within  the  statute,  and  the  J^Ej™*-* 
same  as  if  he  had  entered  judgment  on  the  roll.   Sid.  385. 
But  a  sci.fa.  must  issue  before  execution.  1  Wile.  302. 
Earl  v.  Brown. 

In  ejectment,  defendant  died  between  the  first  day  of  Ejectment 
the  assises  and  verdict:  the  court  held  the  judgment  well 
entered.      Robertson  v.  Moor,  12  Mod.  241.  1  Sid.  131. 

An  ejectment,  against  baron  and  feme,  after  verdict  for  5^!??^,, 
the  plaintiff,  baron  dies  between  the  day  of  nisi  prius  and  andfeme 
the  day  in  bank ;  adjudged  that  the  writ  shall  stand  baron  din  be 
good  against  the  feme,  because  it  is  in  the  nature  of  a  tween  the  day 
trespass,  and  the  feme  is  charged  for  her  own  act ;  and  *£?£  Pf*"- 

-  bank,  it  is 

goodagahut 

tnp  fern* 

(5)  All  the  sittings  are  considered  in  law  as  only  one 
day,  so  that  of  course  all  verdicts  given  refer  to  the  first 
day.    Jameev.  Miniconi,  7  Term  Rep.  32. 
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the  action  survives  against  her ;  so  if  the  wife  had  died, 
the  baron  should  have  judgment  entered  against  bin. 
Cro.  Jac.  356.  Cro.  Car.  509.  Roll.  Rep.  14  Moort,  468. 

hulwdte  If  a  feme  sole  Plaintiff  after  **«*«*>  and  before  the  day 

verdict  a  scL  ^n  bank,  takes  husband,  she  shall  have  judgment.    Cn. 

fa.  must  be  Car.  282.  but  a  sci.fa<  must  be  sued  out  before  execo- 

•ued.  tion. 

If  pending  an  if  pending  an  argument  on  a  special  verdict,  and  the 
a!imtiffv di  court  takes  time  to  consider  thereon,  the  plaintiff  dies,  the 
die  suit  does  judgment  will  be  ordered  to  be  entered  up  as  of  the  term 
not  abate.  in  which  judgment  ought  to  have  been  signed;  1  Burtr 
226. ;  the  like  may  be  done  if  the  defendant  dies.  Ibid. 

147.    4  Burr.  2277.     1  East,  409. 
a  feme  sole 
cannot  by  A  feme  sole  cannot  abate  her  own  writ  by  marriage, 

marriage         for  this  would  be  taking  advantage  of  her  own  act 

abate  her  writ  2  Roll.  Hep.  53. 

Ii  RI16  18  SUBu 

and  takes  hus-  ^a  ^eme  so*e  *s  sue(^  an<*  ^et  takes  husband,  it  ism 
band,  writ  abatement ;  for  the  plaintiff  would  be  in  a  fine  conditio* 
does  not  if,  after  they  have  arrested  a  woman,  she  shall  be  allowed 

abate.  to  overthrow  the  proceedings  by  a  subsequent  marriage, 

Ld.  Raytn.  1525.    2  Str.  811.    King  $  ux  v.  Jones. 
Marriage  af-        gut  if  an  action  be  brought  in  an  inferior  court  again* 

mf  ri"1  "urt  a  *eme  so*ey  ^^  P^d^B  ^e  su**»  s^e  marries,  and  after- 
wards removes  the  cause,  and  the  plaintiff  declare! 
against  her  as  a  feme  sole,  she  jnay  plead  coverture  at 
the  time  of  the  habeas  corpus,  because  the  proceedings 
here  are  de  novo,  and  the  court  takes  no  notice  of  wait 
was  precedent  to  the  habeas  corpus;  but  it  is  said,  the 
course  in  those  cases  is  to  move  the  matter  to  the  court 
upon  the  return  of  the  habeas  corpus,  and  the  court  will 
grant  a  procedendo  ;  for  though  a  habeas  corpus  be  a  writ 
of  right,  yet  where  it  is  to  abate  a  rightful  suit,  the  court 
may  refuse  it.    1  Salk.  8.  pi.  10.  Sid.  40.  Cro.  Car.  10t 

If  there  are  The  law  abhors  multiplicity  of  actions :  and  therefore 
two  suits  whenever  it  appears  upon  record,  that  the  plaintiff  has 
pending  for  SUed  out  two  writs  against  the  defendant  for  the  same 
the  same  thing,  the  second  writ  shall  abate ;  but  then  it  swat 
tioTthes^  plainly  appear  to  be  for  the  same  thing.  Mod.  418, 5» 
cond  suit  shall  5  Co.  6 1 . 

abatc-  In  actions  against  executors    or    administrators,  if 

the  application  be  made  in  a  reasonable  time  the  court 
will  give  the  plaintiff  leave  to  enter  up  judgment  as  of  a 
preceding  term,  nunc  pro  tunc.  6  T.  Rep*  6.  But  it* 
discretionary  in  the  court,  and  it  has  been  refused  after 
a  considerable  lapse  of  time.     1  Str.  639.  see  6  T.  &  H* 


SUGOttTIO*  APTfiH  DEATH.  TW 

1  T.  B.  637.  6  Mod.  69.  Where  it  shall  not  operate  to  the 
prejudice  of  defendant  by  making  plaintiff  undertake  not 
to  disturb  intermediate  payments,  or  impeach  judgments 
obtained  in  the  interval. 

8UGGESTIOS  AFTER  THE  DEATH,  Ac 

By  the  stmt.  8  et  9  fV.S.c.  11.  s.  6.  it  is  enacted,  that  If  one  plaintiff 
if  there  be  two  or  more  pbuntifh  or  defendants,  and  one  <H*b>  ****** 
or  more  of  them  should  die ;  if  the  cause  of  such  action  maS  pn??t   ; 
should  survive  to  the  surviving  plaintiff  or  plaintiffs,  or  defendants,** 
against  the  surviving  defendant  or  defendants,  the  writ 
or  action  shall  not  thereby  be  abated ;  but  such  death 
being  suggested  on  record,    the  action  shall  proceed 
against  such  defendant  or  defendants  surviving* 

In  such  case  if  the  death  happen  before  declaration,  it 
should  be  suggested  in  the  declaration ;  if  it  happen  after 
plea,  and  before  issue  joined,  it  should  be  suggested  in 
making  up  the  issue ;  but  otherwise,  it  need  not  be  sug- 
gested till  the  plea  roil  is  made  up. 

London  (#s)  A.  B.  complains  of  C.  D.  being,  Ac.  in  flqgggstKin  en 
a  plea  of  trespass  on  the  case,  for  that  whereas  the  said  *jj?  **f*?** 
C.  D.  on  the  1st  day  of  November  in  the  year  of  onr  Lord  2Shaf!i 
1812,  to  wit,  at  London,  Ac.  was  indebted  to  the  said  of  the  plain* 
A.  B.  and  one  C.  H.  his  partner,  (which  said  C.  H.  the  tHR, after  writ 
said  A.  B.  suggests  to  the  court  here,   according  to  the  *u*d  out. 
form  of  the  statute  in  such  case  made  and  provided,  since 
the  issuing  of  the  writ  of  latitat  against  the  said  C.  D. 
at  the  suit  of  them  the  said  A.  B.  and  C.  H.  to  wit,  on 
the  28th  day  of  November  in  the  year  aforesaid,  at  London 
aforesaid,  in,  Ac.  died,  and  the  said  A.  B.  there  survived 
him,  which  the  said  C.  D.  doth  not  deny,  but  admits  the 
same  to  be  true,)  in  201.  of  lawful  money,  Ac.  for  divers 
goods,  wares,  and  merchandizes,  by  the  said  A.  B.  and 
C.  H.  in  his  lifetime  before  that  time  sold,  Ac. 

Go  to  the  end  of  the  issue ;    the  same  day  is  given  to  Suggestion  of 
the  parties  aforesaid  at  the  same  place ;  then  say,  before  ***  ^ftj* 
which  day,  to  wit,  on  the  day  of  in  the  SJJ^ ^ 

year  aforesaid,  at  London  aforesaid,  in,  dec.  the  said  A.  B.  t«r  issue  join  - 
suggests  to  the  court  here,  according  to  the  form  of  the  ed. 
statute  in  such  case  made  and  provided,  that  the  said 
C.  KT.  there  died,  and  the  said  A.  B.  survived  him,  which 
the  said  G.  H.  doth  not  deny:  and  the  said  G.  H.  by  his 
attorney  cane;  but  the  said  sheriff  did  not  send  the  said 
writ,  nor  did  he  do  any  thing  thereon  ;  therefore,  as  be- 
fore, it  is  commanded  to  the  said  sheriff,  that  he  cause 
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to  come  before  our  said  lord  the  king,  at  Westminster,  od 
next  after  twelve,  Ac.  by  whoa,  4t 

and  who  neither,  Ac. 

SSSTo?  Tothe  end  of  the  P<>stea.  Andupon  this  the  aid 
one  of  the  de-  G.  D.  says,  that  after  the  last  continuance  of  tbepkt 
fendants  after  aforesaid,  to  wit,  on  the  day  of  in  the 

verdict  year  aforesaid,  at,  Ac.  in  the  county  aforesaid,  the  saidC. 

there  died,  and  this  is  not  denied;  therefore  let  all  far* 
ther  proceedings  against  the  said  C.  cease ;  whereojw 
the  said  G.  D.  prays  judgment  against  the  said  J.  fa 
the  damages,  costs,  and  charges  aforesaid,  by  the  jury 
aforesaid,  in  form  aforesaid  assessed,  to  be  adjudged  to 
him,  &c.  therefore  it  is  considered,  Ac. 

Suggestion  of       Upon  a    writ  of   error  it  appeared,    that  the  daft 

one  tfthe  of  ^ebecca  Savil  Far  ***  suggested  in  the  junta  of  te 
defendants  in  record  of  nisi  prius,  and  not  in  the  usual  way,  and  after- 
the  jurata  of  wards  the  death  was  suggested  upon  the  roll  in  the  wi 
the  record,  way.  The  error  assigned  was,  "  That  there  is  no  f* 
71flit0^ht  "  cordctf  nisi  prius,  and  that  judgment  is  guw»A 
u^theriS  "  tke  Pontiff  below,  whereas  it  ought  to  ha*** 
prius  record,  "  given  for  the  defendant  ;n  then  a  certiorari  issued,  to 
and  before  the  certify  the  recprd  of  nisi  prius,  which  was  done,  ad 
jurata  right     {n  nuUo  est  erratum  pleaded  by^defendant  in  error :  tk 

th??Sl  mT  obJection  to***  wast that  i%  ouSht  to  have  been  saBf— 
held  good.  upon  the  nisi  prius  record,  and  that  is  not  sufficient  a 
the  jurata.  Lord  Mansfield — The  suggestion,  awiri 
and  all  the  proceedings,  shew  one  of  the  defendants  to  > 
dead ;  and  there  is  an  award  for  the  proceedings  to  &J 
•as  to  this  defendant,  and  to  go  on  against  the  other  «l£ 
and  the  jury  is  awarded  as  against  the  living  one,  & 
other  being  dead ;  both  were  alive  when  the  issue  vts 
joined ;  a  day  was  given  to  the  parties,  one  defend 
is  awarded  to  come,  the  other  not,  and  the  sheriff  doA 
not  return  the  writ,  and  a  new  venire  is  awarded  totry 
the  issue  against  the  surviving  defendant,  and  its 
properly  awarded  upon  the  issue  roll,  and  acknowledge 
The  nisi  prius  roll  is  only  for  the  direction  of  the  jwfr 
to  try  it ;  and  it  is  not  traversable  on  the  roll,  the  JMfr 
ment  is  right  enough.     1  Burr.  863.    Farr  v.  ite**- 

^  °-J^^  Jordan,  one  of  the  plaintiffs,  died  in  Dec.  1793,  W« 
feetterii  l»*  B*«ryiem  interlocutory  and  final  Mg^« 
cutory  judg-  signed  in  the  name  of  both  plaintiffs.  Motion  w  ** 
ment,  but  suit  aside  the  interlocutory  judgment  and  subsequent  p£ 
went  on  to  ceedings,  and  to  disbharge  the  defendant  out  of  ca*J 
execution  in  M  to  the  execution  in  this  cause-  Pending  this  t» 
bolh  rX?    Xewnham,  the  plaintiff,  obtained  a  cross-rale  to  ** 
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ause  why  the  death  of  Jordan  before  the  interlocutory  thii,  and  after 
udgment  should  not  be  suggested  on  the  roll,  and  why  ^?^0IJht0  set 
be  writ  of  ca.  sa.  should  not  be  amended  (a)  by  striking  j^eding/for0*" 
at  Jordan's  name.     Both  rules  came  on  together.  Lord  the  irregula- 
Zenyon — This  objection  should  not  have  been  taken  at  rity,  court 
11 ;  the  plaintiff  might  here  have  made  the  suggestion   as  permitted sug- 
matter  of  course ;  and  he  ought  now  to  be  permitted  to  £JJSi  «?«l 
lake  the  amendment     Per  Cur.     Let  the  first  rule  be 
ischarered,  and  the  second  made  absolute,  without  costs,  sj/  V"[?jSf r* 
fe»rZm  *  Jordan  v.  Law,  6  Term  Ry.  677.  JEttfe 

As  no  new  person  is  introduced,  there  is  no  occasion  No  need  of  aa. 
>r  a  sci.  fa.  to  revive  the  judgment.  "•  *°  renTe' 


I7GGBSTION   FOR  COSTS  ON  THE  COURT  OF    CONSCIENCE 

ACT. 

It  appears  that  the  legislature  has  been  obliged  to  in- 
jrpose  its  authority  to  prevent  trifling  and  vexatious 
ctions,  by  establishing  courts  of  Conscience,  in  various 
istricts,  in  and  about  the  metropolis,  and  other  cities,  as 
iristol,  Gloucester,  2nd  large  towns,  for  the  recovering  * 
f  trifling  debts,  not  exceeding  40s.  So  that  in  case  the 
laintiff  and  defendant  both  resided  in  those  cities  and 
>wns,  those  debts  properly  cannot  be  sued  for  in  the 
Durts  of  Westminster,  so  as  to  make  the  defendant  liable 

>  the  costs  of  such  action ;  but  on  the  contrary  those 
cts  (except  where  it  enacts,  that  the  defendant  may 
lead  the  statute,  by  stating  that  himself  and  the  plaiu- 
ff  lived  within  the  jurisdiction  of  such  court  of  requests, 
s  the  court  of  requests  at  Westminster,  23  Geo.  2.  c.  17.) 
ive  costs  to  the  defendant,  which  is  obtained  by  a  mo- 
on in  court  to  enter  on  the  plea  rule  a  suggestion,  that 
le  damages  recovered  in  such  action,  did  not  amount  to 
Ds.  and  that  the  plaintiff  and  defendant  resided  in  such 
place,  and  that  the  defendant  was  liable  to  be  summon- 
i  to  the  court  of  requests  there. 

The  first  statute  establishing  a  court  of  request,    is  the  London  act ; 
atute  of  S  Jac.  1.  c.  15.  a.  4.  which  enacts,  that  if  one  the  first  ata- 
Itizen  of  London  sue  another  out  of  the  jurisdiction,  and  ££?a^urt  0f" 
oes  not  recover  40s.  the  plaintiff  shall  not  have  any  xJquest 
osts,  but  be  compelled  to  pay  the  defendant  so  much  or- 
inary  costs,  as  it  had  truly  cost  him,  in  defence  of  his 
lit ;  which  statute  is  extended  by  14  Geo.  2.  c.  10.  to 
very  other  person  inhabitant  within  the  said  city,  and 

>  persons  renting  or  keeping  any  shop,  stall,  or  stand, 
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39  ft  40  Geo.  0T  seeking  a  livelihood  there.    And  these  statute  an  mi 
3.c,  104.  New  farther  extended  by  the  99  ft  40  Geo.  3.  o.  104.  (a)  to 
London  court  debts  not  exceeding  the  sum  of  6L  enacting,  that » 
ofrequesu      tnnch  of  the  said  two  first  acts,  as  confine  or  restraii  tk 
cognizance  or  jurisdiction  of  the  court,  to  debts  Bote* 
ceeding  40s.  should  be  repealed.    And  further  enacfc> 
that  three  commissioners  named,  shall  determine  Mi 
not  exceeding  40s.  and  seven  or  more  determine  whm 
the  debt  shall  not  exceed  61.  s.  2.  due  to  any  persons,  wi- 
ther residing  within  the  city  of  London  or  elsewheft,  * 
to  bodies  politic,  &c.  from  any  persons  residing,  or  in- 
habiting, within  the  said  city,  or  its  liberties,  or  keepnf 
any  house,  warehouse,  shop,  shed,  stall,  or  stand,  or  seek- 
ing a  livelihood,  or  trading  or  dealing  within  the  sane, 
and  to  cause  such  debtors,  so  resident,  dec.  to  be  air 
As  to  costs  if  moned,  Ac.  s.  5.  '  And   if  any  action,  or  suit,  shall  b 
nomerebe      commenced  in  any  other  court,  than  the  said  court  offf- 
S^to^not  <luests»  for  *n7  debt  not  exceeding  *!•  and  recovered  by 
entitled  to       virtue  of  the  said  recited  acts,  (3  Jac.  1.  c.  15.  14  ff«.i 
costs.  c.  10.)  and  of  this  act,  or  any  of  them,  in  the  said  ceafl 

of  requests,  in  every  such  case  the  plaintiff  in  such  acta 
Tff  <M  or  suit,  shall  not  by  reason  of  a  verdict  for  him,  or  oft* 
dan?  and"1-  w>^>  h*ve  or  be  entitled  to  any  costs  whatsoever:  and* 
judge  certify  the  verdict  be  for  the  defendant,  and  the  judge  beta 
debt  ought  to  whom  the  same  shall  be  tried,  shall  think  fit  to  certify. 
have  been  that  such  debt  ought  to  have  been  recovered  in  the  «* 
2??  ^m  court  of  requests,  then  defendant  to  have  double  coA 
doubk  coats,    an(*  suck  remedy  for  recovering  same  as  any  defends 

may  have  for  his,  her,  or  their  costs  in  any  cases  by  It* 
s.  12. 

Debts  to  This  act  not  to  extend  to  any  debt  where  any  title  <f 

which  the  act  freehold,  or  lease  for  years,  of  any  lands  or  teaaaa* 
does  not  ex-    fi^aD  come  in  question,   or  to  any  debt  by  specialty 

which  shall  not  he  for  payment  of  a  sum  certain,  sal* 
any  other  debt,  that  shall  arise  by  reason  of  any  <** 
concerning  testament,  or  matrimony,  or  any  tbisgo* 
cerning,  or  properly  belonging,  to  the  ecclesiastical  ee*A 
albeit  the  same  respectively  shall  not  exceed  61.  a.  H< 
Attornlea.  Attornies  are  liable  to  be  summoned  in  this  court*  tfJ 

also  in  the  courts  of  requests  for   W*stmiuBkrt  and  A* 
Tower  Hamlets.    See  DougL  882  (»). 


■**•*■ 


(a)  This  act  took  effect  from  90th  SmL  ISOfc  2  J* • 
135. 


foe  com.  779 

The  vicar  of  St.  Giles,   CamberwcU,  brought  an  as-  Action  for 
rumpsit  for  tithes  due  to  him  as  vicar  from  the  defendant,  **&?  bought 
jrho  occupied  certain  tenements  within  the  vicarage,  and  Camtowell 
ibr   which  be  had  two  years  before  paid  a  composition,  ogr'l9tmt  a  p^. 
it  so  much  an  acre ;  bat  latterly  the  number  of  acres  ton  who  lived 
wing  in  dispute,  the  defendant  refused  to  pay  the  s  am  atPeckham 
lemanded  by  the  vicar,  who  brought  his  action,  which  R5?>  an.d  **P* 
ras  tried  before  Lord  EUenboromgh,  when  he  recovered  \ J^JSJ 
Ts.  6d.  upon  a  quantum  valebant,  which  with  21.  14s.  6d.  7^  6<L  held 
Aid  into  court,  was  his  full  demand. — It  appeared,  that  defendant  en- 
>laintiff  did  not  reside  within  the   jurisdiction  of  the  titled  to  costs. 
»uri  of  requests,  in  the  city  of  London,  but  that  the  de- 
fendant, though  be  resided  at  times  at  his  house  in  Peck- 
\am  Rye,  in  Surrey,  yet  also  kept  a  shop,  and  carried  on 
rade  within  the  city.     Upon  an  affidavit,  that  the  defen- 
lant  was  a  freeman,  and  inhabitant,  within  the  city  of 
Tjondon,  at  the  time  when  the  action  was  brought,  and 
bat  he  was  served  with  the  writ  within  the  city;    he  ob- 
uned  a  rule  nisi  for  leave  to  enter  a  suggestion  on  the 
oil  under  the  stat.  39  &  40  Geo.  3.  c.  1<H.  for  extending 
he  powers  of  the  court  of  requests  in  the  city  of  London, 
bat  the  original  cause  of  action  did  not  exceed  61.  and 
hat  the  same   was  recoverable  in  the  said  court  of  re- 
[nests,  it  was  contended,  that  this  sum  was  recoverable 
a  the  ecclesiastical  court.    But  the  court  held  it  was  re- 
coverable in  the  court  of  requests  of   London,  for  the 
ight  of  the  tithes  did  not  come  in  question,  and  made 
he  rale  absolute.  Sandby,  Clark,  v.  Miller,  5  East,  194. 

If  a  person's  residence  be  out  of  the  jurisdiction  of  the  ^y1  }mm 
ourt  of  requests  London,  his  occasionally  underwriting  Lj^Twiiere 
1  policy  at  Lloyd's  Coffee-house,  where  be  has  a  seat,  does  heta*  a  teat, 
lot  subject  him  to  the  court  of  conscience.     5  Esp.  N.  P.  is  not  within 
J. 19.  see  1  Smithy  334. ;  it  must  be  followed  as  a  trade  the  act 
>r  business.    And  a  market  gardener  who  rented  a  stand  Soa  ^^ 
rith  a  shed  over  it  in  Fleet  Market,  at  an  annual  rent,  pMjtn«» 
rhich  he  occupied  three  times  a  week  on  market  days  Swing  a  *sD 
ill  ten  in  the  morning,   after  which,  and  on  all  other  ™  *£** 
lays  it  was  occupied  by  others,   was  held  not  to  keep  a  M-ekaL 
tand  within  the  meaning  of  the  London  court  of  requests 
*t  8  East,  336.  Gray  v.  Cook.  Also  see  1  N.  R.  153. 

In  case  a  verdict  be  obtained  (a)  against  a  person  re-  How  to  pro- 
ceed in  case 

-— -_^___________________^_-__«*  the  plaintiff 

does  not  re- 

(a)  See  B.  and  P.    1  vol.  163.    Jefcrie*  v.    Watts, 

*here  the  role  was  to  exempt  defendant  from  the  pay- 

neatofoosts. 
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cover  more 
than  51.  for 
the  costs,  and 
defendant 
should  think 
he  has  a  right 
to  have  a  sug- 
gestion for 
costs  under 
39&40Geo.8. 


It  is  so  drawn 


'When  the 
motion  is  t» 
be  made. 


siding  within  the  city  of  London,  at  the  time  the  action 
is  brought,  and  it  be  for  51.  or  less,  the   defendant  may, 
upon  an  affidavit,  stating  that  the  cause  came  on  to  be 
tried  at  the  sittings  after  term  at  Westminster-hail,  in  the 
county  of  Middlesex,  and  that  the  verdict  was  given  for 
the  plaintiff  for  41.  19s.  6d.  and  that  he  the  defendant,  si 
the  time  the  action  was  brought  against  him,  lived  and 
resided  in  Fetter-lane,  in  the  city  of  London,    and  kept  a 
bouse  there,  and  was  served   with  a  copy  of  a  writ  of 
latitat  directed  to  the  sheriffs  of  London,  at  the  suit  of 
the  said  plaintiff,  and  that  he  was  liable  to  be  summoned 
to  the  court  of  requests  for  the  said  city  of  London,  for 
the  said  debt  so  recovered,  he  may  apply  for   a  rule  to 
shew  cause,  why  a  suggestion  should  not  be  entered  on 
the  roll  pursuant  to  the  statute  of  39  &  40  Geo.  3.  c.  104. 
which  being  granted,  draw  up  the  rule,  pay   for   sane 
<6s.  6d.  counsel's  fee  11.  Is.  serve  copy  on  the  plaintiff's  at- 
torney, and  shew  the  original,   make  affidavit  of  the 
service,  and  give  brief  of  affidavit  on  which  you  moved 
for  the  rule,  with  the  affidavit  of  service,  to  counsel  to 
make  it  absolute,  fee  11.  Is.  when  made  absolute,   draw 
up  rule,  and  get  the  suggestion  drawn,  and  entered  oa 
the  roll,  which  is  generally  drawn  by  counsel.     Though 
this  rule  has  been  drawn  up  by   the  clerk  shortly,  as  I 
have  stated,  yet  I  think  it  ought  to  have  directed  that 
the  plaintiff  should  bring  the  postea  ipto  court,  and  lie 
the  plea  roll,  so  that  the  defendant  might  enter  a  sugges- 
tion thereon,  that  the  debt  recovered  did  not  amount  to 
more  than  51.  For  I  conceive  that  the  master  must  have 
the  postea  indorsed  with  the  suggestion  entered  tbeceoa. 
as  well  as  the  plea  roll,  to  mark  the  costs  thereon,  and 
there  must  be  a  rule  for  judgment  given.     The  motroa 
must  be  made  before  the  plaintiff  signs  his  final  judgment 
See  2  H.  Black.  Rep.  354. 


Judgment  by 
default,  da- 
mages 4l.  7s. 
6d.  defendant 
moved  to  pay 
damages  with- 
out costs. 


Judgment  by  default,  inquiry  executed,  and  damage* 
assessed,  at  41.  7s.  6d.  Rule  nisi  to  enter  a  suggestion 
under  the  London  court  of  conscience  act,  39  &  40  Gea. 
3.  and  why  upon  payment  of  41.  7s.  6d.  without  costs. 
proceedings  should  not  be  staid.  Court  made  the  latter 
part  of  the  rule  for  staying  proceedings  on  payment  of 
the  damages  assessed  without  costs  absolute.  Dunster  v. 
Day  and  Smith,  8  East,  239.  Brampton  v.  Crabb.  1  Sir. 
46,  is  over-ruled .  See  2  H.  BL  356. 

Sum  reduced        None  of  the  courts  of  conscience  acts  extend  to  cases, 
!!J*!^!L        .where  the  sum  recovered  is  reduced  under  40s.  by  mesa? 
of  a  set-off.     Pitts  v.  Carpenter,  2  Sir.  1191.  1  Jf'tk,  19. 


or  tender. 
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S.  C.  or  tender.  Heaward  v.   Hopkins,  DougL  448.  (a) 

Where  a  cause  is  referred  to  arbitration,  and  the  costs  Reference 

are  directed  by  the  rule  to  abide  the  event  of  the  suit, 

the  plaintiff  is  not  entitled  to  costs,  if  it  appear  by  the 

award,  that  the  original  demand  was  under  40s.  and  he 

might  have  recovered  it  in  a  court  of  conscience.  3  Term 

Rep.  139.     Watson  v.  Gibson. 

The  court  in  one  instance  permitted  a  suggestion  to  be  Jt^^^L 
entered  on  the  roll,  in  an  action  brought  by  an  adminis-  .        * 

trator.  Ware  adm.  v.  Wyburd,  DougL  247.  But  in  an  JJ^*^* 
action  brought  against  an  executor,  they  refused  it  Alway 
v«  Burrows,  executor,  ibid.  263.  5  Term  Rep.  535.  529. 
It  was  not  meant  to  give  the  court  of  conscience  a  juris- 
diction over  executors.  If  there  is  no  express  exception 
in  the  23  Geo.  2.  c.  33.  there  is  one  implied,  from  the 
nature  and  reason  of  the  thing. 

.  An  attorney  is  not  subjeet  to  the  jurisdiction  of  the  Attorney 
county  court  of  Middlesex.  2  Wils.  42.  DougL  380.(6)  ^^^ 

Where    a  defendant  living  within  the  jurisdiction  of  jurisdiction. 
the  court  of  requests  at  Westminster,  is  sued  in  one  of  the  If  defendant 
superior  courts,  for  a  debt  under  40s.  he  must  plead  the  fives  at  West- 
stat  23  Geo.  2.c.  17.  in  barj  of  the  action.     For  if  he  T!^^ 
omit  so  to  do,  the  court  will  not  after  verdict,  either  or-  {JJ^ 
der  a  suggestion  to  be  entered,  nor  stay  the  proceedings,  lfhi      •*  to 
Taylor  v.  Blair,  3  Term  Rep.  452.    The  Tower  Hamlets  pi^ 
act  gives  no  form  of  plea,  yet  may  be  pleaded,    or  the  Tower  Ham- 
facts  which  bring  a  case  within  it,  may  be  given  in  evi-  fet* 
deuce  under  the  general  issue,  to  nonsuit  the  plaintiff. 
2  H.  Black.  Rep.  352.     In  these  acts,  there  is  a  prohibi-  in  these  acts  a 
tory  clause,  declaring,  that  no  action  for  any  debt  under  prohibitory 
40s.  and  recoverable  in  the  court  of  requests,  shall  be  clause, 


(a)  But  it  is  otherwise  if  reduced  by  payment  in  part. 
8  East,  28.  347.  4  Burr.  2133.  and  see  14  East,  344. 
where  a  demand  of  81.  was  reduced  below  51.  by 
plaintiff's  taking  old  lead,  and  allowing  for  it,  instead  of 
using  it,  as  far  as  it  would  go  ;  the  plaintiff  is  not  entitled 
to  costs  on  his  verdict,  for  31.  16s.  4d.  but  the  defendant 
was  entitled  to  a  suggestion  on  the  Southwark  act. 
Porter  v.  Philpot.  Also  see  Bateman  v.  Smith.  Ibid. 
301. 

(5)  And  where  a  person  is  sued  in  a  superior  court  for  a 
debt  under  40s.  he  may  move  to  stay  proceedings.  3  Burr. 
1592.    2Black.It.16i.    2  N.  R.  84. 
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brought  against  any  person  within  the  jurisdiction  there- 
hut  no  such  in  of,  in  any  other  court  whatsoever.  In  the  London,  8ovtk> 
London,  &&    work,  and  Middlesex  acts,  there  is  no  such  prohibitory 

clause. 

» « «  « »»" 

piaintiffk-  Attornies  plaintiffs,  are  not  within  the  court  of  eon- 

Attorney  re-  science  ac*>  ^9  &  40  Geo.  3.  c.  104.  compellable  to  sue 
aiding  in  Bath,  there  for  a  debt  of  51.  or  under.  Therefore  where  an  at- 
defendant  in  torney  residing  in  Bath,  did  business  there,  and  brought 
London7ac-     his  action  in  this  court  for  41. 19s.  and  obtained  a  verdict 

im&neat     for  that  8um  a«ainlrt  defendant,  who  resided  within  the 

Bath  verdict  °*ty  of  London,  the  court  discharged  the  rule  for  a  sug- 

for  4L  19s.  *    gestion,  saying,  the  case  of  attornies  plaintiffs  having  been 

heldnosugges-  holden  not  to  be  within  the  act  of  23  Geo.  2.  c.  88.  est* 

UoTL  blishing  the  Middlesex  court  of  conscience,  the  words 

of  which  are  equally  general  with  the  act  in  question; 

the  same  reason  holds  for  determining  that  attornies  plaia- 

tifife,  are  not  within  the  latter.    Board  v.  Parker*  7  East, 

47.  Dougl.  382.  Hussey  v.  Jordan,  3  Smith's  R.82.S.C. 

If  cause  of  Where  the  cause  of  action  arose  in  Middlesex,  and  (he 
action  arise  in  defendant  lived  at  Newcastle  upon  Tyne,  and  the  court  of 
Middlesex,  conscience  there  could  not  hold  plea,  unless  both  plaintiff 
and  defendant  anj  defendant  resided  there,  this  court  held,  that  thongl 
castle  ma7"  ^e  plaintiff  sued  here  for  a  debt  under  40s.  he  was  en- 
sue in  this       titled  to  bis  costs.    8  Term  Rep.  235. 

court  for  less 

than  40s.  Where  the  plaintiff  resided  in  Oxfordshire,  and  fku 

Where  phis-  defendant  resided  in  Wiltshire,  and  the  cause  of  action 
tiff  resided  in  arose  in  Oxfordshire,  yet  in  that  case,  the  plaintiff  wouki 
OxoR,aDd  de-  if  he  brings  his  action  in  this  court,  be  entitled  to  costs, 
Wto*  J*  although  he  do  not  recover  40s.  for  if  it  cannot  be  brought 
cause'  ofac-  *°  the  i^erior  jurisdiction,  the  plaintiff  is  not  therefore 
tion  arose  in  to  lose  his  debt.  Tubb  v.  Woodward,  6  Term  Rep.  165. 
Oxon,  though  2  H.  Black.  29.  And  where  an  action  is  brought  in  the 
under  40s.  county  court  it  cannot  be  sustained,  unless  the  cause  of 
s^i^tHs**     *c*1<m  arise,  and  defendant  reside  within  that  county. 

court-  If  an  action  be  brought  in  this  court  against  a  defea* 

If  actit<m  be  (font,  who  is  an  inhabitant  and  resident  in  a  city  (except 
aaSj^ade-  London),  town,  or  county,  where  there  is  a  court  of  re- 
fenfant  in  any  quests  held  to  recover  small  debts,  and  the  plaintiff  also 
other  county  an  inhabitant,  and  resident  there,  at  the  time  the  action  k 
(except  Lon-  commenced,  and  the  defendant  liable  to  be  sumoK»> 

dkTl^  df"  **  to  such  court  of  re<luests  for  such  del>t>  and  tke  pl«»- 
dutbe  under  tiff  recovers  a  less  sum  than  40s.  the  defendant  may  after 

the  verdict  and  before  judgment  signed,  apply  to  this 

court  upon  an  affidavit,  stating,  that  such  action  was 

brought  against  him  by  the  plaintiff ;  and  that  a  verdict 
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was  given  for  him  to  the  amount  of  11. 10s.  and  that  at 
the  time  of  the  commencement  of  such  action,  he  and  . 
the  plaintiff  were  both  inhabitants  and  residents  in  such 
city,  town,  or  count y,  and  that  he  the  defendant  was  lia- 
ble to  be  summoned  to  the  court  of  requests  there  for 
the  said  debt,  for  a  rule  to  shew  cause  why  the  plaintiff 
should  not  bring  the  postea  into  court,  and  file  the  plea 
roll,   so    that    the  defendant  may  enter  a  suggestion 
thereon,  that  the  debt  recovered  in  the  action  doth  not 
amount  to  40s.  and  that  at  the  time  of  the  commence-  The  rule  to 
meat  of   the  action,  the  plaintiff  and  defendant  were  ■*** caule* 
both  inhabitants,  and  resident  within  of 

(the  place)  and  that  the  said  defendant  was  liable  to  be 
summoned  to  the  said  court  of  requests  there,  and  why 
the  plaintiff  should  not  pay  to  the  defendant  double  costs 
of  suit,  (if  the  act  gives  double  costs)  pursuant  to  an  act 
of  parliament,  made  in,  &c.  and  that  in  the  mean  time  . 
all  proceedings  be  staid :  which  draw  up  at  the  clerk  of 
the  rules,   serve  copy  and  shew  the  original  rule,  make 
an  affidavit  of  such  service,  and  shewing  the  original  rule, 
then  give  brief  of  affidavit  to  counsel,  to  move  to  make 
it  absolute,  fee  11.  Is.  if  made  absolute,  draw  up  rule  and 
serve  a  copy  on  plaintiffs  attorney ;  get  the  suggestion  A  rule  for 
drawn  by  counsel,  enter  the  same  on  the  poetea,  and  the  ^JJjJfKT! 
roll,  stamp  the  postea  with  a  10s.  stamp,  take  it  to  the  ^^ 
master,  and  bespeak  the  roll  of  Mr.  Edge,  and  tax  the 
costs,  give  notice  thereof  to  the  plaintiff's  attorney  of 
the  time  of  taxing.    The  master  marks  the  costs  on  the 
postea,  and  roll,  then  sue  out  execution.    The  costs  of 
the  application  are  included  in  such  taxation.  2  Str.  1 120. 
Hickman  v.  CoUey. 

It  may  be  necessary  here  to  observe,  that  the  affidavit  As  to  the  affi- 
should  be  penned  agreeably  to  the  words  mentioned  in       lt# 
the  act,  upon  which  you  are  to  obtain  the  rule  (or  such  a 
suggestion. 

It  was  held  that  an  action  for  use  and  occupation  can-  ^  c?"Tt  °f 
not  be  maintained  in  the  court  of  requests,  as  the  title  JJoThold  plea 
might  come  in  question,  if  brought  bv  a  devisee  or  a  for  rent 
purchaser,  Woottey  v.  Clautman,  DougL  247.  and  a  sug-  ^m  m  a  w^tm 
gestion  was  denied.    So  on  a  special  action  on  the  case  cial  agree- 
for  the  breach  of  an  agreement,  5   Term  Rep.  529,  the  ment,mustbe 
court  saying,  that  the  acts  extend  to  cases  only  where  a  £*•  8um  oer* 
stun  certain  is  due.    Jones  v.  Greening.  ta^ 

The  jurisdiction  of  the  courts  of  request  for  Southwarfc  Southwark. 
and  the  east  hundred  of  Brixton  is  extended  to  51.  by 
stat  46  Geo.  8.  c.  87.    The  city  of  Bath  and  its  environs  Bath. 
to  101.  45  Geo.  3.  c.  67. 
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CT  ~?y  **  ^  suggestion  cannot  be  entered  under  stat.  23  Geo.  S. 
SereK^  c'  8S-  in  order  to  entltle  the  defendant  to  double  cost* 
a  trial  when  a^ter  judgment  by  default  and  writ  of  inquiry,  but  only 
too  late,  where  there  has  been  a  trial.     Harris  v.  Ltoydy  4  Mauk 

andSelw.  171. 

It  is  too  late  for  the  defendant  in  the  term  after  judg- 
ment signed,  and  execution  levied,  to  apply  to  enter  a 
suggestion  on  the  court  of  conscience  act  to  deprive  the 
plaintiff  of  his  costs,  if  he  could  have  applied  in  the  same 
term.     Hatchorn  v.  Cook,  2  Maule  and  Selw.  348. 

Etomfi  If  the  defendant  lodge  within  the  jurisdiction  of  the 
jurisdiction  of  Southwark  court  of  conscience  act,  22  Geo.  3-  c.  47. 
Southward  having  conusance  of  causes  to  the  amount  of  51.  by  stat 
46  Geo.  3.  c.  87.  though  he  carry  on  his  business,  and  the 
goods  were  delivered  out  of  the  jurisdiction,  if  the  plain- 
tiff had  no  knowledge  of  his  lodging  within  it  till  after 
the  process  was  sued  out,  yet  he  is  within  the  stat 
Spencer  v.  Holloway,  15  East,  647. 

DISCONTINUANCE  OF  THE  ACTION. 


It  may  so  happen,  that  the  plaintiff  may  find  that 
vl*m' io*       acti°n  *s  no*  maintainable,  or  that  he  may  wish  not  to 
G^£  proceed  further  in  the  suit :   in  either  of  these  cases,  it » 

usual  for  him  to  take'  out  a  side-bar  rule  to  discontinue  hs 
action,  upon  payment  of  costs ;  and  this  rale  may  be 
obtained  of  course,  either  before  or  after  trial  or  inquiry. 
1  SaUc.  178.  and  leave  has  been  given  to  discontinue 
after  argument,  and  before  judgment  on  demurrer. 
SLev.  440.  1  Str.  76,  116. 

The  ground  of  it  is,  that  the  opportunity  of  prosecu- 
tion is  lost, .  and  not  recoverable  but  by  beginning  a  new 
suit 

When  plaintiff      It  has  been  ruled  that  the  plaintiff  may  discontinue 
cannot  discern*  upon  motion  after  a  special  verdict,  which  is  not 


tinue  without  piete  an(j  fi^  but  never  after  a  general  verdict,  1  Salt. 
motion.  17g  .  or  after  inquiry  executed  and  returned.  Cartk.  86.: 

or  after  peremptory  rule   for  judgment  on  demurrer. 

1  Salk.  179.  2  Sound.  78.  (1). 

After  verdict       After  issue  and  a  verdict,  cannot  discontinue  without 

consent  of  defendant;  for  if  plaintiff  will  not  enter  up 

judgment,  defendant  may.    Salk.  178. 

H      to  Go  to  the  clerk  of  the  rules  for  a  rule  to  discontinue, 

CC2J     pr°"  informing  him  how  far  you  have  proceeded  in  the  cause, 
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pay  him  6s.  6d.  then  apply  to  the  master  for  an  appoint- 
ment to  tax  the  costs,  make  a  copy  of  rule  and  serve  it 
on  the  defendant's  attorney,  attend  the  appointment,  and 
in  case  the  defendant's  attorney  does  not  attend,  the 
master  will  tax  the  costs  without  him,  which  must  be  paid 
forthwith,  the  rule  is  conditional. 

The  service  of  this  rule,  without  proceeding  to  tax  the  Must  pay 
costs,  and  payment,  is  not  a  discontinuance  of  the  action.  cort8*t 
6  Term  Rep.  765.  Whitmore  v.  Williams*    But  the  plain-  ^LJSSit° 
tiff  is  not  liable  to  an  attachment  for  the  nonpayment  of 
such  costs.     Stokes  v.  Woodeson,  7  Term  Rep.  6. 

A  discontinuance  of  a  former  action  is  not  complete  so 
as  to  entitle  the  plaintiff  to  arrest  the  defendant  upon  a 
fresh  writ  until  the  plaintiff  has  taxed  the  costs.  Moiling 
and  other 8  assignees  of  White  and  Lubbrem,  bankrupts, 
v.  Buckholtz,  3  Maule  and  Selw.  153. 

If  the  rule  be  obtained  after  a  justification  of  bail,  If  obtained  by 
where  defendant  is  in  custody,  and  the  plaintiff  makes  a  upfcfr  piao 
new  affidavit,  in  order  to  charge  him  in  custody  again, tloes* 
under  pretence  of  not  liking  the  bail,  and  to  keep  defen- 
dant in  custody,  by  charging  him  with  a  declaration 
upon  the  same  bonds  he  was  originally  held  to  bail  for, 
the  court  will  discharge  that  rule  to  discontinue.  Belchier 
v.  Gansely  4  Burr.  2502.  although  the  venue  be  changed 
in  such  action. 

Formerly  all  suits  depending  at  the  time  of  the  demise  Demise  of 
of  the   king  were  thereby  discontinued ;  but  it  is  now  king. 
otherwise  by  stat.  1  Ed.  6.  c.  7.  see  4  &  5  W.  <fc  M.  c.  10. 
11  H.  6.  c.  6.  as  to  prosecutions. 

In  replevin,  the  avowant  though  an  actor,  cannot  have  In  replevin 

ibis  rule.     1  Sir.  1 12.     Long  v.  Buckeridge.  *•  avowant 

°  °  cannot  have 

rule. 
FEIGNED  ISSUE. 

This  is  generally  directed  either  by  the  court  of  Chan-  Generally  di- 
cery  or  Exchequer,  where  in  a  suit  a  matter  of  fact  is  reeled  by  th» 
strongly  controverted,  these  courts  being  so   sensible  of  courts  of 
the  deficiency  of  trial  by  written  depositions,  that  they  *&hJm 
will  not  bind  the  parties  by  their  decree,  but  direct  the 
matter  to  be  tried  by  a  jury  ;  especially  such  important 
facts  as  the  validity  of  a  will,  or  whether  *  A.  is  heir  at 
law  to  B.  or  the  existence  of  a  modus  decimandi,  or  real 
and  memorable  composition  for  tithes  ;  therefore  as  no 
jury  can  be  summoned  to  attend  the .  Chancery,  or  Ex- 
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chequer  on  the  equity  side;  the  fact  is  usually  sent  (ok 
tried  by  the  court  of  Chancery  to  the  King's  Bench,  ui 
sometimes  to  the  Common  Pleas;  but  the  court  of  Exck- 
<juer  to  the  law  side  of  their  own  court  upon  a  feigned 
issue ;  wherein  the  plaintiff  declares,  that  he  laid  a  wigcr 
of  51.  with  the  defendant,  that  A.  was  heir  at  law  to  B. 
and  then  avers  that  he  is  so;  and  brings  this  action  for 
the  51.  The  defendant  allows  the  wager,  but  aven 
that  A.  is  not  the  heir  to  B. ;  and  thereupon  the  isoes 
joined. 

The  interlocutory  order  in  Chancery  directs,  in  whl 
court  the  issue  is  to  be  tried,  and  what  the  questi* 
should  be,  who  is  to  be  plaintiff  and  defendant,  and  uf 
and  what  particular  fact  to  be  admitted  at  the  trial;  mo 
in  some  cases  that  the  plaintiff  or  defendant  be  examin- 
ed as  witnesses,  and  that  the  judge  should  indorse  opd 
the  pos tea,  such  special  facts  as  should  appear  in  evidence 
To  proceed,  the  order  passed  and  entered,  with  one  of  fc 
counsel's  brief  at  the  hearing,  and  other  neceswry  » 
structions,  should  be  given  to  a  common  law  barrister,* 
a  special  pleader,  to  prepare  a  draft  of  the  issue,  a  copy  of 
which  must  be  delivered  to  the  adverse  solicitor,  m  i 
any  material  objection  should  be  made  to  the  draft,  tf 
appointment  should  be  made  between  the  counsel  on  eii 
side ;  and  if  they  cannot  agree,  the  original  order  wiftte 
draft  of  the  issue,  must  be  left  with  the  master  in  Chancery, 
to  whom  the  order  refers  to  settle  the  issue  in  case  tie 
parties  differ;  a  warrant  must  be  taken  out  from  the  an* 
ter's  office  upon  leaving  the  draft  of  the  issue,  and  mo* 
sive  warrants  taken  out  to  settle  the  issue,  and  served  ap* 
the  adverse  clerk  in  court:  the  master  may  be  attended  by 
counsel ;  but  if  the  question  directed  to  be  tried  by  tk 
order  is  to  be  varied,  an  application  must  be  made  to  the 
court ;  the  issue  being  finally  settled,  the  record  is  to  k* 
mad6  up  as  in  common  causes,  and  the  usual  proceeding1 
had,  for  which  abundant  instruction  is  given  in  the  fa 
mer  part  of  this  work. 

If  the  parties  are  desirous  of  trying  the  issue  by  a  spe- 
cial jury,  it  seems  that  the  application  for  tbatiHiV* 
should  be  made  to  the  court  of  Chancery.  2  P.  w»* 
After  trial  present  a  petition  for  leave  to  set  the  ctaj 
down  to  be  heard  upon  the  equity  reserved,  leave  w 
the  petition  a  copy  of  the  decree  and  of  the  record  ui 
the  postea  thereon,  for  the  Lord  Chancellor.  For  » nek** 
formation  upon  this  head,  see  Turner's  Practice  in** 
Court  of  Chancery  by  Vcnables,  I  Vol.  S14,  Ac 
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When  a  feigned  issue  is  directed  by  a  court  of  law, 
the  costs  follow  the  verdict ;  but  when  an  issue  is  direct- 
ed by  the  court  of  Chancery,  then  this  court  gives  no 
sosts.  Herbert  v.  WUUamaon,  1  ffils.  324.  1  WiL  261. 
Vide  Hoekins  v.  Jjord  Berkeley  y  4  Term  Rep.  402,  where 
two  issues  were  directed,  plaintiff  succeeded  on  the  first 
issue,  and  the  defendant  on  the  second  issue ;  defendant 
3btained  a  rule  why  the  master  should  not  tax  his  costs 
m  the  second  issue.  The  court  thought  themselves  bound 
it  first  by  the  authority  of  Herbert  v.  Williamson;  but 
rtrongly  intimated  an  opinion,  that  as  feigned  issues  were 
mlv^granted  by  leave  of  the  court,  it  would  be  prudent 
n  rature,  when  they  permitted  such  issues  to  be  tried,  to 
compel  the  parties  to  consent,  that  the  costs  should  be  in 
lie  discretion  of  the  court.  But  it  afterwards  appearing 
n  this  case,  that  these  issues  had  been  tried  without  con- 
tent of  the  court,  they  ordered  all  the  proceedings  to  be 
rtaid,  adding,  that  such  a  proceeding  was  a  contempt  of 
he  court 

But  if  a  Question  of  mere  law  arises  in  the  course  of  a  Court  of 
»use,  as  whether  by  the  words  of  a  will,  an  estate  for  fo^j*  "*" 
ife  or   in  tail  is  created,  or  whether  a  future  interest  k.b.  or£.  p. 
levised  by  a  testator  shall  operate  as  a  remainder,  or  an  on  the  w«ri» 
executory  devise :  it  is  the  practice  of  the  court  of  Chan-  of  a  will,  by 
«ry,  to  refer  it  to  the  court  of  King's  Bench  or  Common  W87  *r 
Pleas,  upon  a  oase  stated  for  that  purpose ;  wherein  all 
he  material  facts  are  admitted,  ana  the  point  of  law  is 
Kibmitted  to  their  decision;    who  thereupon    hear  it 
lolemnly  argued  by  counsel  on  both  sides,  and  certify 
iheir  opinion   to    the  chancellor.     But  the  Exchequer 
lirect  the  issue  to  be  tried  on  the  plea  side  of  their  own 
sourt. 


To  proceed  therefore  in  this  matter,  a  case  19  settled  by  How  to  pro- 
counsel  on  both  sides,  and  signed ;  then  move  for  a  comet-  ceed- 
Hum,  the  same  as  on  a  special  case;  set  down  the  oase 
frith  the  clerks  of  the  papers,  and  deliver  each  judge  a 
ropy  of  the  ease,  as  settled,  before  argument. 

Issue  directed  by  the  court  of  Chancery,  which  defen-  Court  wfll 
iant  was  desirous  of  trying,  but  which  (it  was  suggest-  P^tdefea- 
id)  the  pWntiff  wtahei  *>  dday,  and  on  that  ground,  J^S 
notion  that  the  defendant  might  he  at  liberty  to  carry  issue  directed 
he  record  down  to  trial  at  the  next  assises*  observing  down  to 


hat  by  the  common  law  the  defendant  could  not  carry  it  °»  B  ""&P*- 

Sr.n  ?  tst''  rs!?2&j?*2#ki!m  *—?*-  sett 

«s  and  granted  rake  absolute  m  the  irst  instance;  saymg  delay  it 
hat  the  plaintiff  would  not  be  damnified  by  it,  for  that 
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if  he  chose  to  take  the  record  down  himself,  the  costs  of 
this  application  mast  be  paid  by  the  defendant  Rob 
abs.    Humpage  v.  Rowley >  4  Term  Rep.  767. 

POPULAR  ACTIONS. 

Compounding  them. 

No  informer         By  stat.  18  Eliz.  c.  5.  sect.S.  "  No  informer  or  plaintif 

era  compound  «  shall  compound  or  agree  with  persons  that  shall  ofleod 

dant  fat b     "  against  any  penal  statute  for  an  offence  committed; 

the  consent  ^f  "  but  a^ter  aQSWer  made  in  court  unto  the  information  or 

the  court,        "  suit ;  nor  after  answer,  but  by  order  of  that  court ;  that 

made  perpe-    "  if  any  person  shall  offend,  make  any  composition,  or 

tual  by  87      u  fete  any  money,  reward,  or  promise  of  reward,  for 

Ens.  c  10.     u  hjnugei^  or  to  the  use  of  any  other,  without  order  or 

"  consent  of  some  of  her  majesty's  courts  at  Weetmindff* 

"  and  be  convicted,  shall  stand  on  the  pillory,  &c.u4 

"  be  disabled  to  be  plaintiff  or  informer  in  any  suit  spot 

"  any  statute,  popular  or  penal ;  and  forfeit  10L  Ac." 

Sect  4. 

Penalties  This,  act  not  to  restrain  any  certain  person,  bodypofr 

^^certmn  **c  °*  corPora^e>  *°  whom  or  to  whose  use  any  fartt- 
noTgenerally.  ture>  Pen*lty>  or  sui*>  *8  or  shaU  be  specially  limited  * 

granted,  by  virtue  of  any  statute;  ana  not  generally  * 

any  person  that  will  sue.    Sect.  6. 

To  what* the  it  seems  clear,  both  from  the  preamble  and  the  whofc 
act  extend*     tenor  of  the  g^t^  that  it  extends  only  to  suits  by  eo* 

mon  informers,  and  not  to  those  by  a  party  grieved. 

2  Haw.  279.     1  Salt.  SO. 

LeaVd  d*  °^ed"      *n  an  act*on  *ot  making  and  selling  gold  rings,  of  le* 

upon  thTota-  fineness  than  statute  directs,  moved  for  leave  tocompoud 

tute.  without  consent.     Per  Cur. — It  is  in  the  discretion  d 

the  court  to  give  leave  to  compound ;   and  aftervaii 

they  refused  the  motion.     Howell,  qui  tarn,  v.  Jfan* 

B.  R.     1  Wile.  79. 

Leave  given         Poole  moved  for  leave  to  compound  on  the  part  of  tk 

to  compound   prosecutor,  upon  the  statute  of  gaming,  uponaatlM* 

on  the  statute  vit  that  the  defendant  and  one  A.  B.  used  to  phy** 

«*mintT-      cards  together,  and  that  the  defendant  bad  won  din* 

sums  of  A.  B. ;  that  A.  B.  was  become  a  bankrupt,  tfd 

that  the  assignees  who  set  this  prosecution  on  foot,  ** 

satisfied  with  respect  to  the  defendant ;   and  the  ee*t 

granted  the  motion.     Ibid.  130. 
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On  an  affidavit  of  the  defendant's  poverty,  the  court  Poverty, 
will  give  leave  to  the  prosecutor  qui  tarn  to  compound, 
though  in  execution.  Str.  167.    Bradshawv, Motiram. 

Rule  last  term  was  obtained  to  stay  proceedings  in  an  J^J"  *  P^JJ1 
action  on  penalties  under  „the  lottery  act,  on  payment  of  ^  obtained 
201. ;  for  the  non-payment  of  which,  an  attachment  was  to  stay  the 
now  moved  for.— Lord  Kenyon  said,  the  court  would  not  proceedings 
grant  a  rule  to  stay  the  proceedings  in  a  penal  actioa,  on  0°^fuaE1 
paying  the -sum  agreed  upon,    but  upon  a  supposition,  JSStanmit-0 
that  the  defendant  undertook  by  his  application  tofo.jmtLji)emave^ 
that  sum.    Rule  abs.    iter,  qui  tarn,  v.  Clifton,  5  Term  for  the  non- 

Rep.  268.  E.  S3  Geo.  3.  payment  of 

__,  ,    .  that  —  »tIt 

The  court  gave  leave  to  compound  in  an  action  for  ** 
usury  after  verdict,  favorable  circumstances  appearing,  granted, 
whfch  would  have  justified  a  motion  for  a  new  trial. 
Maughan,  qui  tarn,  v.  Walker,  6  Term  Rep.  98.  (a) 

Ordered,  that  in  future  every  rule  to  be  drawn  up  for  Defendant 
compounding  any  qui  tarn  action  do  express  therein,  now  tounder- 
that  the  defendant  doth  thereby  undertake  to  pay  the  take  to  P»? 
sum,  for  which  the  court  hath  given  him  leave  to  com-  sum* 
pound  such  action.     R.  E.  33  Geo.  3. 

This  motion  is  made  upon  the  affidavit  of  one  of  the  How  to  pro* 
parties,  stating,  that  an  action  is  brought  upon  such  an  <*ed. 
act  of  parliament,  and  that  the  declaration   contains  pe-  Affidavit, 
nalties  to  the  amount  of  1601.  that  since,  the  said  defen- 
dant has  pleaded  nil  debet,  and  that  the  plaintiff  and 
defendant  have  agreed  to  compound  the  same  for  the  sum 
of  601.  and  that  no  more  is  given  or  taken,  nor  is  it 
compounded  in  any  other   way  than  by  leave  of  the 
court.    - 

Give  this  affidavit  to  counsel,  likewise  the  plaintiff 
must  give  a  brief  upon  a  slip  of  paper  to  consent  to  the 
motion  on  payment  of  the  sum  of  501.  agreed,  his  fee 
half-a-guinea. 

The  court  made  a  ride,  that  where  they  give  leave  to  To  whom  the 
compound  a  penal  action,  the  king's  half  of  the  composi-  money  is  to 
tion  shall  be  paid  into  the  hands  of  the  master  of  the  *•  P*"*- 
Crown-office,  for  the  use  of  his  majesty,  and  it  is  now 
paid  before  the  rule  drawn  up.    Brown,  qui  tarn,  v. 


(a)  See  Bosanq.  and  Puller,  18.  It  was  refused  where 
action  brought  on  26  Geo.  3,  c.  36,  for  keeping  a  disor- 
derly house.  Belli*  v.  Peale.  See  38  Geo.  3.  Tidd, 
471.    2  Black.  Rep.  U51. 
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Bailey,  4  Burr.  1 929.  The  receipt  of  the  master  of  &e 
Crown-office,  is  taken  to  the  clerk  of  the  role*,  before  k 
will  draw  up  the  rate. 

ARBITRATION. 

Arbitration,  or  arbitrage,  is  where  the  parte 
injuring  and  injured,  submit  all  matters  in  dispute 
concerning  any  personal  chattels  or  personal  wrong,  to 
the  judgment  of  two  or  more  arbiters  or  arbitrators, 
See  9  Burr.  w*>°  are  *°  decide  the  controversy  :  and  if  they  do  lot 
701.  *  agree,  it  is  usual  to  add  that  another  person  be  called  ii 
as  umpire  (jmperaior  or  impar,)  to  whose  sole  judgmert 
it  is  then  referred ;  or  frequently  there  is  only  one  arbi- 
trator originally  appointed.  This  decision,  inaojof 
these  cases,  is  called  an  award :  and  thereby  the  qualm 
is  as  fully  determined,  and  the  right  transferred  or  set* 
tied  as  it  could  have  been  by  the  agreement  of  the  parte, 
or  the  judgment  of  a  court  of  justice. 

A  submission  to  arbitration  may  be  before  any  acta 
brought,  or  after  the  action  commenced,  and  before  Ik 
trial,  or  when  the  cause  is  called  on  for  trial. 

1.  If  before  any  action  brought,  it  is  in  the  power  af 
the  parties  to  refer  the  dispute  to  arbitration  by  bondi; 
£.  Where  an  action  is  depending,  and  before  the  casks 
set  down  to  be  tried,  tbe  parties  may  consent  by  tk* 
counsel,  to  refer  the  matters  in  difference  to  arbitrate* 
by  a  rate  or  order  of  the  court ;  S.  But  if  the  cm** 
entered  for  trial,  then  on  its  being  called  on,  the  parte 
may  agree  to  refer  under  an  order  of  nisi  prius,  whtft 
order  is  afterwards  made  a  rule  of  court 

If  no  action        Without  any  action  depending,  it  is  in  the  power  d 
is  depending,    the  parties  submitting-  to  arbitration,  to  proceed  spas 

the  following  statute,  and  have  the  summary  remedy  by 

attachment 

By  stat.  9  A  1QW.  3.  c.  15.  reciting  that  wleresf  it 
hath  been  found  by  experience  that  references  asdety 
rule  of  court  hath  contributed  much  to  the  ease  of  tie*** 
ject,  in  determining  of  controversies,  "Ac.  for  pw»*< 
trade,  and  rendering  awards  of  arbitrators'the  more  effec- 
tual in  all  cases  for  the  final,  determination  of  contro- 
versies referred  to  them  by  merchants  and  trader*  * 
others,  concerning  matters  of  account,  or  trade,  or  oft* 
Merchants  de-  matters,  it  enacts,  that  it  shall  be  htwfal  for  al  •* 

string  to  end    chantg,  traders  and  others  desiring  to  end  any  cos**** 
controversies  ^  * 
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Bies,  suits,  or  quarrels,  for  which  there  is  no  other  remedy  b7  arbitra" 
than  by  personal  action,    or  by  suit  in  equity,  by  arbi-  2^™^^ 
(ration,  to  agree  that  their  submission  of  their  suit  to  the  submission  a 
award  or    umpirage  of  any  person  or  persons  shall  be  rule  of  court 
made  a  rule  of  any  of  his  majesty's  courts  of  record, 
which  the  parties  shall  choose,  and  to  insert  such  their 
agreement  in  their  submission,  or  the  condition  of  the 
bond,  or  promise;  whereby  they  oblige  themselves  re- 
spectively  to  submit  to  the  award  or  umpirage  of  any 
person  or  persons ;  which  agreement  being  so  made  and  Which  upon 
inserted  in  their  submission,  or  promise,   or  condition  of  fjj^***4  ^^ 
their  respective  bonds,  shall  or  may  upon  producing  an      <^ae* 
affidavit  thereof,  made  by  the  witnesses  thereunto,  or 
any  one  of  them,   in  the  court  of  which  the  same  was 
agreed  to  be  made  a  rule  of  court,  and  reading  and  filing 
the  said  affidavit  in  court,  be  entered  of  record  in  such 
court,    and  a  rule  shall  thereupon  be  made  by  the  said 
courts  that  the   parties  shall  submit  to,  and  finally  be 
concluded  by  the  arbitration,  or  umpirage,  which  shall 
be  made  concerning  them  by  the  arbitrators  or  umpire,  incMeof  jru. 
pursuant  to  such  submission ;  and  in  case  of  disobedi-  obedience 
eftce  to  such  arbitration  or  umpirage,  the    party  neg-  party  negfect- 
lecting  or    refusing   to    perform  and    execute  same  or  mft  &c.  ahall 
any  part  thereof,  shall  be  subject  to  all  penalties  of  con-  *£2&mL* 
teaming  a  rule  of  court;   and  the  court  on  motion,  shall  * 
issue  process  accordingly ;  which  process  shall  not  be 
stopped  or  delayed  in  its  execution  by  any  order,  rule, 
command  or  process  of  any  other  court,  either  of  law  or 
equity,  unless  it  shall  be  made  appear  on  oath,  to  such  P"*6*8  *?*J* 
court,  that  the  arbitrators  or  umpires  misbehaved  them-  ^^Jp^m 
selves,  and  that  such  award,  arbitration,  or  umpirage,  &c.         ' 
was  procured  by  corruption,  or  other  undue  means. 

The  intent  of  this  act  was  to  put  submissions,  where  The  intent  of 
no  cause  was  depending  in  court,  upon  the  same  footing  ^  act 
with  those  where  there  was  a  cause  depending ;   and  it 
is  only  declaratory  of  what  the  law  was  before,   in  the 
latter  case.    2  Burr.  70 1 . 

This  statute  is  confined  to  disputes  of  a  civil  nature.  Confined  to 
Therefore  the  court  will  not  make  a  submission  to  an  dkpute8  of  * 
award  a  rule  of  court,  where  part  of  the  matter  agreed        nature* 
to  be  referred  has  been  made  the  subject  of  an  indict- 
ment    Watson  v.  M'Cullum,  8  Term  Rep.  250.    And  a  ***  8ubmif- 
parol  submission  is  not  within  the  statute.     Ansell  v.  8&0 
Evan*,  7  Term  Rep.  1 .    Nor  a  submission  in  writing, 
Hnkss  it  is  agreed  to  be  made  a  rule  of  court.    But  where 
there  is  such  an  agreement,  it  seems  the  court  will  en- 
force the  execution  of  a  parol  award  by  attachment 

3E 
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Barn.  64.  If  there  be  a  consent  in  the  bond,  to  malt 
the  award  a  rule  of  court,  instead  of  the  submission  to 
the  award,  the  court  have  jurisdiction  to  grant  an  attack* 
ment.  Pedleyv.  WestmacoU  3  East,  603.  Powell*. 
Phillips,  E.  30  Geo.  3,  cited  by  the  master.  2  B.  ft  P. 
444.     2  Sir.  1 178,  contra. 

When  an  urn-  Arbitrators  having  power  to  choose  an  umpire,  naj 
pire  may  be  elect  one  immediately,  previous  to  entering  upon  the  a* 
chosef1,  animation  of  the  matter  referred  to  them.     2  Term  Bep. 

644. 

Time  on  bond      It  is  now  determined,  that  the  bonds  of   arbitrate 
may  be  en-     may  be  enlarged  before  the  time  is  expired  by  a  memo- 
larged  by  a      randum  indorsed  thereon,    and  signed  by  the  part** 
mdor^Ton11  stamPe(l  yv^  an  agreement  stamp  : — although  it  wis  ■* 
the  back,  if     added,  that  such  agreement  should  be  made  a  role  of 
stamped.         court:  such  agreement  includes  all  the  terms  of  the  ori- 
ginal submission  to  which  it  has  reference,  and  the  part? 
is  liable  to  an   attachment,  forrnon-performance  of  tk 
award  made,    within    such  enlarged  time.     Evam* 
Thomson,  5  East,  189. 

Motion  to  set  A  motion  cannot  be  made  for  a  rule  nisi  to  set  aade  u 
aside  an  award  on  the  last  day  of  term,  nor  can  counsel  be  bead 

ST81!™?  to  on  that  day,  to  skew  cause  against  such  rule ;  bot  k 
dayrfteim     same  must  De  eQlarged,  and  made  a  peremptory  rokfa 

the  next  ensuing  term.     R.  M.  36  Geo.  3. 

Awards  con-  Awards  are  now  considered  with  greater  latitude  ad 
sidered  with  less  strictness  than  they  were  formerly.  And  it  is  ngk 
greater  lati-     that  tbey  should   be  liberally  construed ;    because  fy 

Stolen  are  ™de  b?  Jud6*s  <*.«*  P*jtfes  own  cbtising.  1£ 
formerly.         must  have  two  properties,  to  be  certain  and  final   W 

the  certainty  may  be  judged  of  according  to  a  coafl* 
intent,  and  consistent  with  fair  and  probable  preMf 
tion.     1  Burr.  277.    Hawkins  v.  Calclough. 

Will  not  set  The  court  will  not  set  aside  an  award  though  fori* 
aside  award  fects  appearing  on  the  face  of  it,  after  the  expiratws  of 
for  defects  ap-  the  time  limited  by  the  statute.  Andrews  297.  1  &* 
^7™&  276-  I™*"***  v.  Lowndes.  And  a  party  «■**  i 
ter  the  time  shewing  cause  against  an  attachment  impeach  theawtr' 
limited.  for  defects  not  appearing  on  it.     Holland  v.  Bflxh 

6T.R.  161. 

If  motion  be         But  uPon  application  for  an  attachment  for  noo-p*- 

for  an  attach-  formance  of  the  award,  it  is  competent  to  the  partial* 

ment.  object  to  the  award,  for  any  illegality  apparent  on  * 

award,   though  the  time  for  applying  to  set  asifr  ** 

award  is  expired.     Pedley  v.  Goddard,  7  T.JL*R*  m 

1  East,  277.  the  reason  by  Lawrence,  J. 
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The  statute  does  not  extend  to  such  awards,  as  are  Does  not  ex- 
made  in  pursuance  of  an  order  of  nisi  prius,  but  only  tendto  awards 
where  the  submission  is   by  obligation.     2  Burr.  701.  J^Jto" 
Lucas  d.  Markham  v.  Dr.  Wilson,  1  Sir.  301.    S.  P.  An- 
derson v.  Coxeter. 

Upon  a  submission  by  bond  to  refer  without  making  An  arfntrator 
any  mention  of  costs,  the  arbitrator  has  no  authority  to  ^t"°w?thout 
award  the  costs  as  between  attorney  and  client;  but  the  their  being 
plaintiff  waiving  his  costs,  and  having  only  demanded  the  named  in 
principal  sum,  took  his  attachment  for  that  sum.     White-  bond. 
head  v.  Firth,  12  East,  165. 

But  an  arbitrator  may  award  costs  without  any  ex-  Costs. 
press  authority  for  that  purpose.     Roe  v.  Doe,  2  Term 
Rep.  644.  (a) 

How  to  proceed  to  make  Submission  a  Rule  of  Court. 

Before  any  application  is  made   for  an  attachment  or  2  Str.  1179. 
to  set   aside  an  award,  the  submission  must  be  made  a 
rule  of  court,  which  is  done  on  an  affidavit  by  one  of  the 
witnesses  of  the  due  execution  of  the  bond  or  agreement 
containing  the  submission  ;  and  if  he  refuse  to  make  it, 
the  court  will  compel  him.  1  Str.  1.  Clarke  v.  Elwick.  The 
court  said,  every  witness  does  by  his  signing,  undertake 
to  prove  it,  when  required.     10  Mod.  332.   Barnes,  58. 
S.  P.     And  to  proceed   by  attachment  there  must  be 
personal  notice  of  the  award,  and  a  demand  of  the  money 
awarded.  12  Mod.  257,  312.     A  copy   of  the  rule   of 
court  and  award  must  be  nerved  at  the  time  of  the  de- 
mand, and  the  original  rule  and  award  shewn  to  the  party. 
• 

C.  G.  of,  Ac.  raaketh  oath  and  saith,  that  he  was  pre-  Affidavit  of 
sent  at  the  time  of  signing  and  sealing  the  bond  or  obli-  ^e.  due  cxf- 
gation  hereunto  annexed;  and  that  C.  D.  of,  <fcc.  therein  gjjjj1  of  the 
mentioned,  did  duly  sign,  seal,  and  as  his  act  and  deed 
deliver  the  said  bond,  in  the  presence  of  this   deponent, 
and  that  the  name  C.  D.  set  and  subscribed  to  the  said 
bond,  is  of  the  proper  hand-writing  of  the  said  C.  D. 
and  that  the  name  C.  G.  set  and  subscribed  as  the  wit- 
ness thereto,  is  of  the  proper  hand-writing  of  this  depo- 
nent 

This  affidavit  is  to  be  engrossed  on  a  2s.  6c|.  stampt  How  to  pro- 

________________________________  ceed  to  get  an 

attachment. 

(a)  What  is  a  consent  or  submission,    vide  Barnes, 
M,  55.  2  Str.  1178.  1  SaUc.  12.  1  Ld.  Raym.  674. 
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Affidavit  of 
the  due  exe- 
cution of  the 
award. 


Affidavit  of 
the  demand 
and  refusal. 

The  place  ^ 
mentioned  in 
the  awarcL 


paper;  give  it  tocounsel  "  to  move  to  make  the 
"  sion  a  rule  of  court;"  pay  him  10s.  6d. ;  draw  up  the  rak 
with  the  clerk  of  the  rules,  pay  2s.  per  sheet,  make  copy 
thereof,  and  of  the  award,  with  the  names  of  the  art 
trators  and  witnesses,  then  the  person  who  is  to  recent 
the  money  must  serve  a  copy  of  the  rule  and  award, aid 
demand  the  sum  awarded,  which  not  being  j>aid,  nalt 
the  following  affidavit  to  move  for  an  attachment,  u4 
also  an  affidavit  of  the  due  execution  of  the  award;  whid 
see  after. 

In  the  K.  B. 

£.  F.  of,  &c.  maketh  oath  and  saitb,  that  he  this  dep 
nent  did  see  A.  B.  of,  &c.  sign,  seal,  publish,  and  de- 
clare his  award  in  writing  hereunto  annexed ;  and  tk 
the  name  of  A.  B.  set  and  subscribed  to  the  said  award. 
as  the  party  executing  the  same,  is  of  the  proper  tad- 
writing  of  the  said  A.  B.  and  that  the  names  E.  F.  aodG 
H.  set  and  subscribed  thereto  as  the  witnessesattestingfc 
execution  of  the  said  award,  are  of  the  respective  haaA* 
writing  of  this  deponent,  and  the  said  G.  H. 

In  the  K.  B. 

A.  B.  of  Fleet-street,  London,  grocer,  maketh  oatii^ 
saith,  that  he  this  deponent  did,  on  the  4th  day  of  A* 
last,  personally  attend  from  the  hour  of  one,  until  fe 
hour  of  two  of  the  clock  in  the  afternoon  of  the  «* 
day,  at  in  Fleet-street,  London,  and  then  and  A* 

demanded  of  C.  D.  named  in  the  award  hereunto  ibo* 
ed,  who  also  attended,  the  sum  of  601.  awarded  die  * 
this  deponent,  pursuant  to  the  award  hereunto  aaneiA 
but  the  said  C.  D.  did  not  then  pay  to  this  depoa* 
the  said  sum  of  601.  or  any  part  thereof:  and  this  iff 
nent  further  saith,  that  having,  on  Thursday  next  iv 
one  month  from  Easter  day,  in  this  present  Easter  fe» 
caused  the  submission  of  this  deponent,  and  the  said  t- 
D.  to  the  said  award,  contained  in  a  certain  bond* 
obligation,  bearing  date  the  2d  day  of  ApriU  1817,  to  w 
made  a  rule  or  order  of  this  honourable  court,  k*»* 
deponent,  on  the  day  of  last,  pereoodj 

served  the  said  C.  D.  with  a  true  copy  of  the  said  a*** 
and  rule  or  order  of  this  honourable  court,  and  at  tbes* 
time  shewed  to  him  the  said  original  award,  r*k  * 
order ;  and  demanded  of  him  the  said  C.  D-  the  said  90 
of  501.  so  awarded  due  to  this  deponent  as  aforesaid;* 
the  said  C.  D.  did  not  then,  or  at  any  time  a6V***j 
pay  the  same,  or  any  part  thereof,  to  this  deponent  ** 
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the  whole  of  the  said  sum  of  501.  now  remains  wholly 
due  and  owing  to  this  deponent. 

There  must  be  a  positive  affidavit  of  personal  notice  of  Affidavit  must 
award  and  demand  of  the  money  all  at  one  time  on  mo-  ^^^ItS 
tion  for  an  attachment,  because  it  brings  the  party  into 
contempt.     12  Mod.251.  Anon.  1  B.  &  P.  394. 

If  an  award  be  made  a  rule  of  court,  and  the  party  who  If  party  ab- 
refuses  to  obey  the  award  absconds,  so  that  he  cannot  w501"1** 
be  found  on  a  week  day,  service  thereof  on  a  Sunday  rs  Sunday, 
sufficient  to  bring  him  into   contempt,  whereon  to  have 
an  attachment.     Ibid,  158. 

If  an  arbitrator  under  a  reference  between  A.  and  B.  If  under  re- 
administrator,  award  that  B.  shall  pay  a  certain  sum  on  ference,  the 
the  amount  of  A.'s  demand,  B.  cannot  afterwards  object,  "^JS?*!- 
that  he  had  no  assets,  but  may  be  attached  for  non-pay-  defendant  ad- 
tnent.     Worthington  et  al.  v.  Barlow,  Adm.      7  Term  miniatrator  to 

Rep.  453.  pay,  it  admits 

assets  to  pay. 

In  the  case  of  Pearson  v.  Henry>  adm.  5  Term  Rep.  6.  Tne  arMtra- 
the  arbitrator  only  ascertained  the  amount  of  the  demand,  tor  ascertain- 
without  ordering  the  administrator  to  pay  it;    this  was  ed  the  amount 
held  to  be  no  administration  of  assets.     Therefore  be  ^^^^f 
cautious  how  you  refer  in  these  cases ;  but  it  may  be  to  demand  an^' 
ascertain  the  amount  of  plaintiffs  demand  only. 

Give  affidavit  to  counsel,  "  to  move;  for  an  attachment  How  to  move 
M  for  not  paying  the  money  on  the  award  in  pursuance  for  the  at- 
"  of  the  rule  of  court ;"  fee  10s.  6d.  it  is  a  rule  to  shew  ***>a*aL 
cause,  pay  2s.  per  sheet;  draw  it  up  at  clerk  of  the  rules, 
and  serve  copy  thereof;   make  affidavit  of  the  service  ; 
give  counsel  one  guinea  to  make  it  absolute,  which  being 
done  draw  up  rule,  pay  8s.  per  sheet ;    take  it  to  the 
Crown-office  to  your  clerk  in  court,  who  will  make  out 
*  an  attachment,  fee  18s.  6d.  get  a  warrant  thereon,  and 
it  to  an  officer,  pay  him  one  guinea  for  the  caption,  (a). 

Affidavits  in  support  of,  or  in  answer  to  a  rule  for  set-  Affidavits 
ting  aside  an  award  made  a  rule  of  court,  under  the  sta-  when  need  not 
tute,  there  being  no  action  previously  brought,  nor  any  °e  intituled, 
cause  in  court,  need  not  be  intituled.    Bainbridge  v. 


(a)  It  is  discretionary  in  the  court  whether  they  will 
enforce  the  award  by  their  attachment.  1  Str.  695, 
1  Cromp.  870.  2  Str.  1162.;  as  if  the  party  became 
bankrupt  and  has  obtained  his  certificate. 
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When  to  be  Houlion  if  an.  6  East,  21.  Bat  where  an  attachment  tf 
intituled.         applied  for,  for  non-performance  of  the  award,  the.  il- 

davit  in  answer  to  the  rule,  must  be  intituled,  The  King i. 

,  though  those   upon  which  the  rule  is  obtained, 

See  &  bast,  need  not  be  intituled,  where  there  was  no  cause  pre* 
si.  in  N.        viously  in  court.     Sevan  v.  Bevan,    3  Term  Rep.  601. 

See  Reference  on  an  order  nisi  prius. 

Improper  if  an  award  be  made  on  an  improper  stamp,  andao 

stomp.  application  be  made  to  enforce  it,  the  court  will  not  a* 

it  aside.     Preston  v.  Eastwood,  7  Term  Rep.  95. 

The  want  of  And  if  an  objection  to  the  stamp  be  not  alledged  as  t 
a  proper  ground  for  obtaining  a  rule  to  shew  cause  to  set  wide  the 

mtt&oed I  on  ftWftrd,  the  court  w,u  not  8uffer  **  to  be  ^lied  on  after- 
motion  to  set  wards,  when  cause  is  shewn.  Liddell  v.  Johnstone.  E 
award  aside.     38  Geo.  3.      Tidd.  749. 

Reference  A  motion  that  an  award  should  be  referred  back  to  fc 

backt°b'tra-  same  arbitrator  to  reconsider  it,  on  the  ground,  thatk 

tor  under  stat.  ^ad  Dot  sufficient  materials  before  him  when   he  made  i 

ft  &  9  W.  3.     must  be  made  before  the  last  day  of  the  next  term,  aflff 

such  award  made,  according  to  the  stat.  8  &  9  W.  J 

c.  15.  s.  2.  although  the  arbitrators  be  not  charged  will 

corruption  or  undue  means.       Zachary  v.  Shepitd- 

2  Term  Rep.78\. 

Stel  bmthe    Where  tbe  time  was  limited  by the  bond»  and  akf' 

bond,  and  af-C  **ards  enlarged  by  consent ;  held,  that   no  action  codd 

terwards  en-    be  maintained  on  the  bond  to  recover  the  penalty  fori* 

larged  by        performing  the  award  made  after  the  time  first  limited. 

consent,  no     Brown  v.  Goodman,  3  Term  Rep.  592.(n) 

action  on  i  •  l 

bond.  You  cannot  proceed  by  action,  and  also  by  attaclUBtei 

for  non-performance ;  if  you  bring  tbe  action,  the  court 

will  not  let  you  waive  it,  in  order  to  apply  for  an  attaoV 

ment.     See  1  B.  &  P.  81.  Bad  ley  v.  Loveday. 

As  to  the  Rule  to  refer. 

Submission  by  A  submission  by  rule  of  court  of  all  matters  ^d*** 
rule  of  court  ence  between  the  parties  in  the  cause,  is  not  confined  •» 
^eTtothe  the  subJect  matter,  in  the  particular  action  then  depea* 
cause  is  not  ing ;  but  will  extend  to  cross  demands,  between  the  j* 
confined  to  ties,  though  not  pleaded  by  way  of  set-off;  and  thecofl 
the  subject  being  to  abide  the  event  will  make  no  difference.  *  *•  * 
matter-  645.      Malcolm  v.  Fullarton.     But  a  reference  ofw 

But  references  matters  in  difference  in  the  cause  between  the  p art** J 
of  all  matters   confined  g^y  to  fl^  matters  in  dispute  in  that  paitiflttV 

in  ainerenca  .  ti   caa 

in  the  cause  is.  action.     26.  644. 
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A    submission  to  an  award  between  A.  and  B.  the 
arties  on  the  record,  having  been  made  a  rule  of  court, 
rhich  award  not  having  been  made  in  time,  the  dispute  A  submission 
lad  been  referred  to  a  second  arbitrator  to  settle  by  B.  between  ^v*^ 
nd  C  who  were  the  real  parties  in  the  suit:  no  attach-  j^J^^^fe 
aent    can   issue   against  B.  for  not  obeying  the  award  of  court,  and 
nade   by  the  second  arbitrator,  because  the  reference  award  not 
hould  have  been  made  by  the  parties  on  the  record;  having  been 
tndevenifit  had,  there  should  have  been  another  rule  ™^nu^me» 
o  make  the  second  submission  a  rule  of  court.     Often  j^  ^n  Tem 
r.    jFTurd,  2   T.   J?.   643.       And  as  the  court  bad  no  ferred  to  a  se- 
Utisdiction  in  this  case,    they  could  not  go   into    the  cond  arbitra- 
nerits,    though  B.  consented    to  waive  the  objection.  Jor  *°  x^ 

nuv/  by  B.  and  C. 

loza-  who  were  the 

real  parties  in  the  suit,  court  refused  an  attachment  for  not  obeying  the-award. 

An  agreement  to  refer  all  matters  in  difference  to  arbi-  Agreement  to 

tration,  is  not  sufficient  to  oust  the  courts  of  law  or  equity  refer  is  not 

of  their  jurisdiction.     8  T.  R.  139.  sufficient  to 

°  oust  the 

In  casfe  wish  (before  the  cause  is  set  down  to  be  tried)  courts  of  their 

to  have  a  rule  of  court  to   refer  all  matters  in  difference  jurisdiction. 
between  the  parties  in  the  cause,   (which  saves  the  ex* 
pence  of  a  trial,)  to  an  arbitrator,  it  is  done  by  giving  a 
counsel  on  each  side  a  brief  for  that  purpose ;  fee  10s.  6d. 
each ;  who  will  sign  same,  take  them  to  the  clerk  of  the 
rules,  he  will  draw  up  the  rule,  a  copy  of  which  is  after- 
wards served  on  the  attorney  on  the  other  side,  with  an 
appointment  of  the  arbitrator  to  hear  the  parties,  and  a 
case  is  made  by  the  attornies  on  each  side,  and  delivered 
to  the  arbitrator   previous  to    the  meeting.     Of  course 
the  witnesses  are  to  be  sworn  on    both  sides  previous 
to  the  meeting  at  a  judge's  chambers;  pay  each  witness 
being  sworn  2s. 

In  case  the  arbitrator  does  not  make  his  award  in  time, 
the  rule  may,  by  consent  on  both  sides,  be  enlarged  to 
another  day.  Counsel  10s.  6d.  each  ;  and  draw  up  the 
enlarged  rule ;  serve  a  copy  on  the  opposite  side  with  the 
appointment  of  the  arbitrator. 

If  the  Cause  be  referred  at  the  TriaL 

In  case  the  cause  be  called  on,  and  the  parties  wish  to  If  bail  in  the 
have  an  order  of  nisiprius,  to  refer  all  matters  in  differ-  action, 
ence  between  the  parties  in  the  cause,  and  there  be  bail 
in  the  action,  the  way  is  to  take  a  verdict  for  a  certain 
sum  for  the  plaintiff,    subject  to  the  award  of  the  arbi- 
trator ;  and  in  this  case,  it  behoves  the  attorney  for  the 
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If  no  bail  in  plaintiff,  to  take  such  verdict  in  a  sufficient  sum;  forth 
the  cause.  arbitrator  cannot  award  a  greater  sum  than  that  for  wbek 
Witnessesmay  the  verdict  is  taken.  5  East,  139.  But  if  there  be  no  W 
then  be  sworn.  jn  the  action,  then  no  verdict  is  taken  ;  but  the  order  <rf 

nisi  pr\us  is  made  of  course.  And  it  is  best  for  the  atu* 
nieson  both  sides,  whilst  the  witnesses  are  attending  the 
cause,  to  get  them  sworn  before  they  leave  the  court, 
otherwise  (if  required)  they  must  be  sworn  before  a  judge. 
This  is  done  by  the  judge's  clerk,  who  will  make  oati 
paper  with  the  name  of  the  cause,  and  the  names  of  tie 
witnesses.  Or  it  may  be  prepared  by  the  attonties  for 
the  judge's  signature. 

In  the  King's  Bench.  A.  B.  v.  CD. 

The  note  for  John  Doe,  Richard  Roe,  (names  of  all  the  witneaa) 
the  witnesses   were  thig  day  of  1817,  sworn  bete 

to  be  sworn.     me  ^  ^e  evidence  before  Isaac  Fenny  the  arbitrator 

named  in  this  cause,  on  the  part  of  the  plaintiff,  (or  de- 
fendant.) This  uote  is  given  to  the  arbitrator  at  the  te 
of  the  arbitration,  that  he  may  see  that  the  witnesses  bare 
been  sworn  pursuant  to  the  order  or  rule  of  court 

How  to  obtain  After  the  sittings  are  ended,  obtain  the  order  of  si* 
the  order  of  priwf9  if  in  London  or  Middlesex,  from  the  hononnl* 
msipmis,        Charles  Law,   King's  Bench-walks,  Temple;  or  fn* 

the  judge's  associate  at  the  assizes,  on  which  the  arfaitn- 
tor  will  make  an  appointment  in  writing,  of  a  tine,  td 
place,  for  the  parties  and  their  witnesses  to  attend  bin; 
which  appointment  should  be  subscribed  to  a  copy  o/tk 
order  of  nisi  prius,  and  served  therewith  on  the  defeat 
ant's  attorney.  Previous  to  the  meeting,  the  arbitral* 
should  be  furnished  with  the  brief  in  the  cause  as  giro 
to  counsel,  or  a  state  of  the  case,  and  the  names  of  the 
witnesses. 

'Witnesses  ex-      As  to  witnesses  being  examined  on  oath,  if  there  be* 

amined,  but     objection  made  at  the  time  of  examination,  the  court  ** 

objected  to.      not  ^  aside  the  award.     See  1  B.  &  P.  91. 

If  arbitrator         If  the  arbitrator  does  not  finish   in  time,  you  ma  J*9* 

does  not  make  iarge  the  order  by  consent  (but  first  the  clerk  of  the  ml* 

Sie^ma  "be  wiU  make  Plttintiff's  attorney  move,  that  the  order  ofai* 

enlarged^       prius  may  be  made  a  rule  of  the  court);   which  being 

done,  give  brief  to  counsel,  with  10s.  6d.  each,  whowi" 

sign  their  hands  to  same ;  carry  them  to  the  clerk  of  d* 

rules,  and  he  will  draw  up  rule  for  the  enlargement;  fc 

plaintiffs  attorney  serves  copy  on  defendant's  attoroej' 

and  an  appointment  must  again  he  made  by  the  arbitrate 

and  service  thereof  made  as  before.  It  cannot  be  enlarge 

without  consent  on  both  sides. 
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When  the  award  is  made,  the  arbitrator's  attorney  Award. 
^ives  notice  to  the  attornies,  that  the  same  is  ready,  and 
hat  each  may  have  his  part  on  such  a  day,  on  payment 
)f  his  expences. 


Cases. 

An  umpire  having  heard  the  evidence   from  the  two  If  umpire  re- 
irbitrators,  on  which  he  made  his  award,  without  re-ex-  ?Jye  ftlfriT 
imining  the  witnesses.   After  he  had  made  the  award,  he  arbitrators 
vas  applied  to  by  the  party  against  whom  it  was  made,  without  exa- 
o  hear  the  evidence  himself,  and  on  his  refusal  the  court  mining  the 
ras  moved  to  set  the  award  aside.  But  the  court  thought  witnesses  (un- 
bat  as  no  application  was  made  before  he  had  made  his  J^ t^A^ 
.ward,  to  examine  the   witnesses,  the  rule  should  be  forehis  award, 
lischarged  with  costs.    Hall  v.  Lawrence,   4  Term  Sep.  court  will  not' 

189.  set  it  aside. 

Per  curiam. — We  cannot  ground  an    attachment  for  Quaker  no 

ion-performance  of  an  award  on  the  affirmation  of  a  JJJjJJJJ  an  at- 

[uaker ;   for  though  it  be  in  a  suit  between  party  and  tachment  for 

>arty,  yet  it  is  a  criminal  prosecution  within  the  proviso  non-perfor- 

>f  the  statute  7  A  8  W.  8.  c.  34.  niance  of 

award 

If  an  arbitrator  profess  to  decide  upon  the  law,  and  he  jf^g^n^f 
nistake  it,  the  court  will  set  aside  the  award.      Kent  v.  decide  on  the 
Vis  lop,  3  East,  18.  law. 

Where  the  lessor  of  the  plaintiff,  and  the  defendant  in  If  m  ^ecbm 
jectment,    had  before  referred  their  right  to  the  land  "^ a       r" 
o  an  arbitrator,  who  had  awarded  in  favor  of  the  lessor, 
he  award  concludes  the  defendant  from  disputing  the 
essor's  title  in  an  action  of  ejectment.  Doe  ex  dem.  Mor- 
is v.  Proeser,  3  East,  15. 

Where  the  original  award  was  lost,  coming  by  the  £  jheLaward 
Bristol  mail,  which  was  robbed,  the  court  on  a  proper 
ffidavit  granted  a  rule  for  an  attachment  nisi  upon  a 
opy  of  it.     Robinson  v.  Davis,  1  Sir.  526. 

Peers  and  members  of  parliament  are  not  to  be  attach-  Peersand 
d,  for  non-payment  of  money  pursuant  to  an  award.  {"^bfrs  ™ot 

m  »  r  •'i^i         ix7  i/  r»      i      jf    **  liable  to  at- 

Term  Rep.   J  71.      walker   v.   Earl   of    Grosvenor,  tachment. 
lalmur  v.  Sir Knatchbull,  ibid.,  448. 

Where  a  cause  was  referred  under  a  judge's  order, 
rith  a  proviso  that  the  arbitrator  should  make  his  award 
n  or  before  a  day  certain,  but  if  he  should  not  then  be 
repared,  that  the  time  should  be  enlarged  from  time  to 
me  as  he  might  require,  and  a  judge  of  the  court  might 
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think  reasonable  and  just ;  held  that  the  time  for  making 
the  award  was  duly  enlarged  by  the  arbitrator  indorsing 
on  the  order  on  the  day  preceding  the  expiration  of  the 
original  time  that  be  required  further  time,  although  i 
judge's  order  granting  such  further  time  was  not  obtained 
until  a  day  subsequent.  Reid  v.  Fryatt,  1  MauU  ad 
Selw.  1. 

Where  two  parties  agreed  to  be  bound  by  the  opioioi 
of  a  professional  man,  upon  the  construction  of  an  act 
of  parliament,  who  gave  his  opinion  in  favour  of  one: 
such  opinion  was  considered  as  final  and  conclusive, 
though  it  recommended  the  printed  statute  to  be  com- 
pared with  the  parliament  roll,  before  the  matter  was 
settled,  under  a  doubt  whether  the  stat  was  not  oil- 
printed.     Price  v.  Mollis,  1  Maule  and  Selw.  105. 

Where  a  verdict  is  taken  for  the  damages  in  the  de- 
claration, subject  to  a  reference  of  all  matters  in  de- 
ference, the  court  will  not  give  leave  to  increase  the 
sum  in  the  declaration,  and  rule  of  reference,  on  an  aS- 
davit,  that  a  large  sum  will  probably  be  proved  before 
the  arbitrator.  Pearse  v,  Cameron,  1  Maule  and  Scfa 
675. 

It  seems,  that  under  a  reference  of  all  matters  in  dif- 
ference, the  arbitrator  will  not  of  necessity  be  confined 
to  the  amount  of  the  damages  for  which  the  verdict  i 
taken.   Ibid. 

Submission  to  two,  so  as  thev  made  their  award  on  or 
before  a  day  certain,  but  if  they  do  not  by  the  tiie 
aforesaid,  make  their  award,  then  to  an  umpire,  provided 
he  make  his  award  on  or  befofe  a  subsequent  day,  tk 
arbitrators  finally  disagree  before  their  time  expires,  ■» 
declare  they  will  not  make  any  award,  and  do  pot  mak* 
any:  held  that  the  umpirage  might  be  made  alter  the 
final  disagreement  of  the  arbitrators,  before  the  ti* 
allowed  them  had  expired.  Smailes  v.  Wright,  3  J/«* 
and  Selw.  559. 

At  toan  alter-      After  an  award  made  under  the  hand  of  an  ompto 

ation  made  an(j  ready  for  delivery,  pursuant  to  the  terms  of  refer- 
after  sum  fin-  ence<  of  which  notice  wag  giveQ  to  the  partis  an  ait* 

awardUi  the  ration  by  the  umpire  of  the  sum  awarded,  though  made 
sum,  void.  on  the  same  day,  and  before  delivery  of  the  award,  » 
But  good  for  void ;  but  the  award  is  good,  for  the  original  sunn  wW* 
the  old  sum  if  was  still  legible.  Henfree  v.  Bromley,  6  Ea*t  R*P^ 
legible.  The  court  could  no  more  consider  this  as  avoiding  * 
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tatrument,  than  if  it  had  been  obliterated  or  cancelled 
y  accident     Ibid,  $12. 

When  a  cause  is  referred  to  three,  and  they  or  any  Iftharebe  a 
*o  of  them  are  empowered  to  make  an  award,  an  awarH  fij1^ 
y  two  is  good,  provided  the  third  had  notice  of  the  may  'make 
teetings,  but  otherwise  it  is  bad.     Willes,  216.  award. 

The  general  requisites  of  an  award  are,  that  it  be  cer-  Requwiicf  of 
tin,  mutual,  and  final ;    but  certainty  to  a  common  in-  award* 
ut  is  sufficient.  1  Burr.  274.  see  7  R.  76. 

An  award  may  be  good  in  part,  and  bad  in  part,  pro-  j^8?  **  g°°d 
Ided  the  latter  be  independent  of  and  unconnected  with  kijj^'n^ 
le  former.    8  East,  18.  Willes  62, 253.  ^* 

An  award  made  upon  a  reference  of  a  U  matters  in  dif-  Awardofall 
trence  between  the  parties,  does  not  preclude  the  plain-  ^oe§  not  pre- 
ff  from  suing  upon  a  cause  of  action  subsisting  against  dude  plaintiff 
le  defendant  at  the  time  of  the  reference,  upon  proof  from  suing 
mt  the  subject  matter  of  such  action  was  not  laid  before  "P011  J08"16 
le  arbitrators,  uor  included  in  the  matters  referred.  ^w^^lLi1101 
law  v.  Farmer,  4  T.  R.  146.  8ubnutteL 

An  award  which  is  required  to  be  made  in  writing,  i*  ewcutad 
;c.  and  ready  to  be  delivered  at  such  a  time,  is  complete,  within  the 
'  made  in  writing  and  ready  to  be  delivered  by  the  arbi-  time,  though 
'ator  within  the  time,  though   not  actually   delivered.  not  delivered, 

EastybM.  .  it  is  good. 

By  the  general  stamp  act,   44  Geo.  9.  c.  98,  an  award,  Awards  are  to 
'hether   under  hand  and  seal,  or  under  hand  only,  is  be  stamped. 
abject,  like  a  deed,  to  a  stamp  duty  of  11.   10s.  under 
lirty  common  law  sheets,  and  to  a  further  duty  of  11. 
>r  every  other  fifteen  sheets.     The  case  in  5  East,  584, 
t  now  not  law. 

An  arbitrator  may  award  costs  without  any  express  May  award 
uthority  for  that  purpose.  Roe  v.  Doc,  2  T.  R.  644.    In  costs  without 
eneralin  bonds  or  rules,  costs  are  directed  to  abide  the  any  authority, 
vent,  or  else  to  be  in  the  discretion  of  the  arbitrator,  and 
»ldom  left  out. 

And  .where   by  a  rule  of  reference  the  costs  were  to  If  costs  are  to 
bide  the  event  of  the  award,  the  court  held   that  the  jJ^S.* 
osts  of  the  reference  are  included  as  well  a*  the  costs  of  0f  reference 
le  action  depending.     Wood  v.  O' Kelly,  9  East,  436.     included. 

Where  the  costs  are  directed  to  abide  the  event,  that  To  abide 
mst  be  taken  to  mean  the  legal  event.     Therefore  in  ^^^ 
espass  for  pulling  down  gates,  and  an  assault,  and  &8.  Jjjfdamages, 
amages,    court  held  plaintiff  could  recover  no  more  no  costs, 
osts  than  damages..  5  7.  R.  138. 
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So  if  under         So  if  the  award  be  under  40s.  and  the  plaintiff  eoold 
40&  have  recovered  the  debt  in  a  court  of  conscience.     Ibid. 

139.    See  Smith's  R.  426. 

Ifawardstates      jjut  where  award  states  something  to  be  done,  which 

tedoneT* t0    Proves  ti*at  ^e  «^ent  in  fact  is  in  favor  of  the  plaintiff,  he 

is  entitled  to  costs. 

oWi^C<Ln-  ^n(*  un<ler  an  order  where  there  is  a  verdict  taken  for 

not  award  a  plaintiff  and  costs,  the  arbitrator  cannot  award  a  sum  to 

sum  to  be  be  paid  to  plaintiff  without  costs.  Say.  177. 

pdd^without  Where  (he  coiti  are  left  to  the  discretion  of  tbe  ^^ 

If  costs  left  trator'  he  may  either  award  a  gross  sum  to  be  paid,  or 
to  discretion  costs;  see  R-  temp.  Hard.  63*  Generally  it  is  awarded 
of  arbitrator,    that  the  costs  be  taxed  by  the  master,  2  Jstr.  73T.     And 

such  costs  shall  be  taxed  between  party  and  party.     Cos. 

temp.  Hard.  161.     Cowp.  .127.  see  WiUes,  62. 

It  has  been  held  in  Wood  v.  <?  Kelly,  9  East,  496, 
that  under  a  rule  of  reference  in  which  the  easts  wen 
directed  to  abide  the  event  of  the  award,  the  master  migfe 
tax  the  costs  of  the  reference  as  well  as  of  the  cause. 

Arbitrator  it  geemg  an  arbitrator  cannot  without  authority,  charge 

T^J*!****  a  certain  sum  for  his  expences.    8  East,  13.     George  v. 

Lousley. 

Upon  a  submission  by  bond  of  all  matters  in  difference 
between  the  parties  in  a  cause,  without  making  any  loca- 
tion of  costs,  the  arbitrator  has  no  authority  to  award 
costs  as  between  attorney  and  client  But  the  plaintiff 
waving  his  costs,  and  having  only  demanded  tbe  principal 
sum  awarded,  took  his  attachment  for  that  sum.  White- 
head and  other 8  v.  Firth,  12  East,  165. 

ment  of  dine  Where  an  award  is  made  after  the  time  is  originally 
where  award  given  to  the  arbitrators,  but  authority  was  also  given  to 
is  made.  them  to  enlarge  tbe  time,  an  award  within  the  enlarged 

time  authorized  is  good  upon  the  face  of  it,  though  it  do 
not  recite  that  the  arbitrators  did  in  fact  enlarge  the  time; 
but  the  court  will  not  grant  an  attachment  for  tbe  non- 
performance of  tbe  award,  without  the  verification  of  the 
fact.     George  v.  Lousley,  8  East,  13. 

Where  costs  Where  the  costs  of  the  cause,  and  of  the  special  jory 
of  specLiHury  are  distinctly  and  separately  submitted  to  the  discreboa 
are  submitted,  of  the  arbitrators,  they  must  distinctly  adjudicate  upon 

each.     Ibid. 
alSiSJwbt^-      An  award  that  certain  actions  be  discontinued,  aad 
continued,  and  each  party  pay  his  own  costs,  is  final,  and  good :  being  m 
each  pay  his    effect  an  award  of  a  stet processus.  Blanchard  v.  JMty. 
own  cost*,       9  Ea8t,  497. 
good. 
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Where  a  cause  involving  a  question  of  law  was  refer-  Referent* 
>A  to  a  barrister  under  the  usual  rule,  and  he  made  his  ^  qSSS  rf 
ward,  but  the  question  did  not  appear  on  the  face  of  it ;  ^ 
Jourt  refused  to  open  the  award  again.     Chace  v.  Wt*U 
yore,  IS  East,  357.  But  see  3  East,  18,  contra,   Kent  v. 
^ Is  top  ;  but  it  appeared  on  the  face  of  the  award. 

If  the  costs  are  awarded  to  be  paid  to  plaintiff  on  a  As  to  costs  to 
^articular  day  to  be  taxed,  it  is  his  business  to  have  them  be  paid  on  a 
axed  before  the  day.     Wittes  62.  particular  day. 

The  assignees  of  a  bankrupt,  having  reeived  15001.  tJScrupt 

rom  a  debtor  to  the  bankrupt,  as  a  debt  due  to  his  estate,  having  re- 

ind  having  commenced  an  action  for  a  further  demand  ceived  1500L 

>n  the  same  account,  to  which  he  had  only  pleaded  the  **f  com°Jen" 

general  issue,  agree  with  him  to  refer  all  matters  in  dif-  ^^22? 

erence  between  the  parties  in  the  cause ;  the  arbitrator  demand,  agret ' 

las  power  to  award  that  the  assignees  shall  repay  a  part  to  refer,  the 

>f  the  sum  already  received,  if  it  appear  to  have  been  paid  arbitrator  has 

>y  mistake.    2  T.  R.  645.  P°wf!:* 

*  award  are- 

payment,  a 

Bow  to  proceed  after  Award  executed,  where  no  Verdict  ^^ JeSu   ^ 

is  taken,  (a) 

If  the  award  is  in  favor  of  the  plaintiff  or  defendant,  where  there  is 
costs  are  of  course  given  as  to  the  suit  by  the  rule;  no  verdict 
therefore  get  an  appointment  from  the  master  at  the  foot  taken, 
of  the  rule  of  court,  to  tax  the  costs;  serve  copy  with  the 
appointment  on  the  opposite  attorney,  and,  on  attend- 
ance, the  master  will  tax  the  costs,  and  mark  them  on 
the  rule ;  and  if  the  party  against  whom  the  award  is, 
does  not  pay  the  money,  make  a  copy  of  the  rule  of 
court,  and  the  master's  allocatur  thereon,  as  also  a  copy 
of  the  award,  and  let  your  client  the  plaintiff  first  exa-  ♦ 

mine  copies  thereof;  then  let  him  deliver  the  copies  to 
the  defendant ;  shewing  the  original  order  and  award, 
and  at  the  same  time  demand  the  money,  viz.  the  sum 
awarded,  and  the  costs :  if  he  does  not  pay  them,  move 
on  the  following  affidavit  for  an  attachment. 

N.  B.  A  letter  of  attorney  may  be  made  for  this  pur- 
pose ;  but  it  is  too  expensive,  as  there  must  be  an  affida- 
vit of  the  due  execution. 


(a)  The  order  of  nisi  prius  must  be  made  a  rule  of 
court  in  the  first  instance,  after  award  made,  and  before 
the  costs  are  taxed  by  the  master. 
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(6)  In  the  K .  B.  (name  the  cause.)  .    .     -   ■  * 

service  of  A.  B.  of,  &c.  the  above-named  plaintiff,  maketh  oali> 

rule,  and  al-    And  saith,  that  he  this  deponent  did  on  the 
locator  for       day  of  last,  personally,  serve  the  above-named 

c1°8t8'  ¥"1*^  defendant  with  a  true  copy  of  the  rule  and  allocatur,  and 

couit  ^  a  true  coPy  of  lhe  award  hereunto  annexed,  and  at 

the  same  time  shewed  him  the  original  rule,  allocatur, 
and  award,  and  demand  of  him  the  said  defendant,  the 
payment  of  the  sum  of  201.  awarded,  due  to  him  this  de- 
ponent by  W.  G.  of,  &c.  the  arbitrator,  named  in  the 
said  award,  and  also  the  payment  of  the  sum  of  141.  for 
the  costs  taxed  and  allowed  to  him  this  deponent  in  the 
said  cause;  but  the  said  defendant  did  not  then  pay  the 
same,  or  any  part  thereof  to  this  deponent,  and  the  whole 
*  of  the  said  sums  of  201.  and  141.  still  remain   due  and 

owing  from  him  the  said  defendant,  to  this  deponent. 

If  by  letter  of       In  case  there  be  letter  of  attorney  made,  the  form  of 

attorney.         the  affidavit  of  the  execution  of  the  bond  will  do,  by 

changing  the  words,  saying  did  see  J.  K.  duly  sign,  seal 

and  as  his  act  and  deed  deliver  the  letter  of  attorney 

hereto  annexed,  &c. 

No  poundage.  The  sheriff  is  not  entitled  to  poundage  upon  an  attach- 
ment for  nonpayment  of  money  awarded,  Rex  v.  Palmer, 
2  East,  411. 

If  j^Jy. can"        If  the  party  cannot  be  found  so  as  to  demand  the  mo- 

not  be  lound.   ney  oq  affidayit  of  the  factg>*  CQUrt  wiy    make  a  rQ,e  ^ 

shew  cause,  why  leaving  copies  of  award,  rule,  and  mas- 
ter's allocatur  at  his  house,  and  demanding  the  money  of 
his  wife,  should  not  be  deemed  good  service. 

Cannot  arrest  It  is  settled  that  an  attachment  for  non-performance  of 
on  an  attach-  an  aWard  is  only  in  the  nature  of  a  civil  execution,  and 
men  on  bun-  therefore  no  arrest  can  be  made  on  it,  on  a  Sunday  ;  also 

that  the  prisoner  under  such  an  attachment  may  take  the 
benefit  of  the  lords'  act.  The  King  v.  Miners,  1  Term  Rep. 
266.     Vide  Cowp.  Rep.  136. 


(6)  In  this  case,  affidavits  to  be  intituled  in  the  cause  de- 
pending, 2  Term  Rep.  613;  or  for  a  rule  to  set  aside  the 
award .  But  after  the  ru  Ie  nisi  granted  for  an  attachment, 
the  affidavits  in  answer  to  such  rule,  must  be  intituled, 
The  King  against .  5  East,  21.  (in  notes.) 
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When  there  is  a  Verdict  and  Bail. 

Frequently  where  there  is  bail,  and  a  cause  is  referred,  How  to  pro- 
he  plaintiff,  to  prevent  the  bail  being  discharged,  takes  a  ceed  after 
rerdict  for  his  demand,  subject  to  the  reference:  in  that  verdict. 
sase,  the  plaintiff  is  to  take  care  his  verdict  is  for  a  suffi- 
cient sum  to  cover  his  demand,  as  the  sum  cannot  be 
enlarged,  though  it  may  be  diminished,  and  he  will,  if  in 
erm  time,  give  a  rule  for  judgment  on  the  postea.  (a)  If  (a)  Or  the 
the  award  should  be  in  his  favour,  he  may  then  make  his  nrst  day  of  the 
election  either  to  proceed  on  the  verdict,  or  by  an  attach-  next  ^f^ed 
ment.     If  he  proceeds  on  the  verdict,  the  rule  for  judg-  JjJIjJJ^  after 
ment  being  expired,  he  may  stamp  the  postea  and  tax  term. 
the  costs  as  in  other  cases,  producing  to  the  master,  the 
award,  and  rule  of  reference,  and  take  out  execution. 

Where  a  verdict  is  taken  by  consent,  subject  to  the  There  must  be 
award  of  an  arbitrator,  judgment  cannot  be  signed  with-  a  rule  for 
out  a  rule  for  judgment  being  given.     And  if  it  is,    pro-  judgment 
ceedings  against  the  bail  will  be  set  aside.    Hayward  v.  *lYen# 
Ribbans,  4  East,  310. 

Personal  service  of  the  award  is  not  necessary  to  war-  In  this  case 
rant  the  issuing  of  execution,  if  the  attorney  for  the  de-  i«r8onal  ser- 

fendant  has  been  served  with  a  copy  of  the  award.    See  J*°®5*  award 

A  D         j  n  Qji  J  isnotneces-    - 

3  B.  and  P.  244.  ,,„ 

In  case  the  plaintiff  wishes  to  proceed  under  the  order  jf  ^  proceeds 
of  nisi  prius  for  an  attachment,  then  move  to  make  it  a  under  the  rule 
rule  of  court,  tax  the  costs,  and  proceed  as  in  p.  788. ;  but  though  a  rer- 
I  hardly  think  that  after  a  verdict,  the  plaintiff  will  pro-  dict* 
ceed  by  attachment,  the  other  method  being  preferable, 
as  he  may  have  execution  against  the  goods,  or  lands,  as 
well  as  a  ca.  sa.  - 

Where  a  verdict  was  taken  for  12001.  damages  and  costs  Where  a  ver- 
40s.  at  the  trial  subject  to  the  award  of  an  arbitrato  diet  is  taken 

arbitrator  the  25th  August  1801,  awarded  £1071.  16s.  Id.  P™  to™** 
to  be  paid  12th  November  following,  which  not  being  paid,  JJJfo  JJ[  a 
costs  were  taxed  at  1 491.  in  the  whole,  and  plaintiff  sign-  subject  to  an 
ed  final  judgment  on  that  day,  for  12001.  for  which  the  award,  the 
verdict  was  taken,  and  1491.  costs,  making  together  18491.  ^»  awarded 
On  17th  November,  afi.fa.  was  issued  to  levy  £1224.  Ss.  is  *J  ?f JjjJ6" 
besides    fees,    poundage,    and   other   expences,    which  ^noriirinal- 
wm  consisted  of  the  following  items,  .£1071.  16s.  Od.  for  ly  found  by 
damages,  £1  18s.  Od.  interest  from  12th  November  to  the  jury. 
26th  December,  1491.  costs,  fi.fa.  16s.  6d.  and  testatum  See  *  Pf  p- 
Us.  6d.  warrant  3s.  6d.  and  letters,  Ac.  3s.  6d.    In  addi-  ^SSST^ 
tion  to  these  sums,  the  sheriff  returned  that  he  had  levied    ' 
831.  2s.  Od.  for  poundage.   Rule  why  fi.fa.  should  not  be 
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set  aside,  and  money  levied  be  returned.  The  motion 
was  grounded  principally  upop  a  supposed  irregularity 
in  the  plaintiff  having  entered  his  judgment  wit  boot 
leave  of  the  court.  1  Sal/c.  84.  in  point.  Lord  Kenya*. 
After  the  arbitrator  has  ascertained  the  sum  to  be  re- 
covered, such  finding  is  in  the  place  of  the  verdict,  and 
must  be  considered  the  same  as  if  the  jury  had  originaHy 
found  so  much  due ;  and  then  all  the  same  consequences 
ensue.  The  plaintiff  is  only  entitled  to  enter  up  bis  judg- 
ment for  so  much ;  and  the  sum  for  which  the  verdict 
was  nominally  taken,  cannot  be  considered  as  in  the 
nature  of  a  penalty,  for  which  the  plaintiff  is  entitled  to 
enter  up  judgment.  The  award  was  in  the  place  of  the 
verdict  of  the  jury ;  and  as  there  is  no  rule  of  practice 
obliging  the  party  to  apply  to  the  court  for  leave  to  enter 
up  judgment,  I  see  no  reason  for  making  such  a  rule  now: 
The  interest,  poundage,  and  costs  of  the  levy  were  or- 
dered  to  be  returned,  with  costs  of  the  application.  Hie 
remainder  of  the  money  to  be  paid  to  the  plaintiff.  Lot 
v.  Lingard,  1  East,  401. 

Of  setting  Award  aside. 

How  to  set  The  mode  of  setting  aside  the  award  is  by  appitcabea 

award  aside,  to  the  court,  in  which  the  action  was  depending,  where 
the  reference  is  by  rule  of  court ,  or  order  of  nisi  prius.  And 
unless  the  application  be  founded  on  some  objection  to 
the  legality  of  the  award  appearing  on  the  face  of  it,  there 
must  be  an  affidavit,  stating  the  grounds  upon  which  it 
is  made ;  and  it  is  usual  to  have  an  affidavit  of  facts,  m 
answer  to  the  application. 

In  practice  it  is  usual  when  a  rule  for  an  attachment  i* 
moved  for,  to  oblige  the  party  who  complains  of  the 
award  to  set  it  aside,  unless  the  objections  appear  on  the 
face  of  it ;  and  then  both  rules  come  on  together.  6  East, 
310.  This  gives  the  other  side  an  opportunity  of  answer- 
ing the  allegations,  on  which  the  objections  to  the  award 
are  founded. 

Last  day  of  ^e  cour^  as  before  stated,  will  not  on  the  last  day  of 
term  no  rule  term,  hear  a  motion  for  a  rule  nisi  to  set  aside  an  award; 
nisi  to  set  it  nor  can  even  counsel  be  heard  on  that  day,  to  shew  caase 
aside,  nor  can  against  such  rules ;  but  it  must  be  enlarged,  and  made  pe- 
SuTitro^  renWtol7  for  the  next  ensuing  term.  R.  M.  36  Geo.  i 
be  enlarged.  And  if  by  bond,  the  motion  must  be  made  to  set  it  aside 
If  award  made  *?/*>re  ***  h*8*  ^V  °J  ***  ****  termy  after  it  is  made ;  mi 
on  submission  see  2  Term  Rep.  781.  So  where  it  is  to  refer  back  tfct 
by  bond. 
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kward  to  same  arbitrator  to  reconsider  it,  although  (he  If  it  i*  referred 
arbitrator  be  not  charged  with  corruption,  or  undue  prac-  back  to  recon- 
ice.    2  Term  Hep.  781.    Zachary  v.  Shepherd.  nder# 

If  the  party  wishes  to  impeach  the  award  upon  the  order  Ifparty  wiahes 
if nisi  prim,  where  a  veraict  has  been  taken,  if  the  award  *?  5xnl^h 
»e  made  before  the  term,  he  can  only  impeach  it  within  wj,ere  a  ver* 
be  first  four  days  of  the  next  term,  (if  the  rule  for  judg-  diet  taken, 
lent  be  given  on  the  first  day.) 

The  grounds  for  setting  it  aside  are,  that  there  is  some  The  grounds 
bjection  to  its  legality,  appearing  on  the  face  of  the  award  of  impeach* 
self,  or  from  the  reasons  given  by  the  arbitrators  in  sup-  ment* 
t>rtofit.  §  East,  IS.  Kent  v.  Elstob.  Or  else  that  there 
is  been  some  irregularity,  as  want  of  notice  of  the  meet- 
g,  1  Salk.  71.  or  collusion  or  gross  misbehaviour  of  the 
•bitrator.   2  Burr.  701.  8  Mk.  529.     But  the  court  on 
otion  will  not  enter  into  the  merits  at  large.  1  Sir,  301. 
Soli.  71.  3  Atk.  529.  1  Saund.  327  (rf).  And  they  will 
>t  Bet  aside  the  award  of  an  umpire,  because  he  received 
idence  from  the  arbitrators,  without  examining  the  wit- 
sses,   unless  he   were  required  to   re-examine  them, 
fore  the  making   of  his  umpirage.  4  Term  Rep.  589. 
all  v.  Lawrence.     But  it  seems  partiality  and  improper 
riduct  in  an  arbitrator,  without  hearing  of  defendant 
d  his  witnesses,  cannot  be  pleaded  in  bar  to  an  action 
the  bond  conditioned  to  perform  an  award.  8  .Ea*2,344. 
addick  y.  Thompson.     And  if  the  application  be  made  Every  ground 
due  time,  every  ground  of  relief  in  equity  against  an  of  relief  i» 
ard  is  equally  open  in  this  court.  given. 
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3y  stat.  7  Jac.  1.  c.  6.  If  any  action  shall  be  brought  May  plead  ga- 
inst any  justice  of  the  peace,  constable,  <fec.  for  any  ne»l  iww, 
ig  done  by  virtue  or  reason  of  his  office,  he  may. plead  *?*  ^?  J**- 
general  issue,  and  give  the  special  matter  in  evidence ;  c^y^&P 
if  such  justice,  &c.  shall  have  a  verdict,  he  shall  have  double  cewtt. 
ble  costs  allowed.      So  if  the  plaintiff  be  nonsuit,  or 
continue.  N.  B.  The  judge  must  certify  that  he  was 
ng   in    the  execution  of  his  office.     Grindley  v.  Hoi- 
%yy  VougL  307. 

ut  if  there  be  a  special  verdict,  and   it  appears  that  If  special  ver* 
act  done  was  so  done  by  virtue  or  reason  of  his  office,  dict- 
naster  may  tax  double  costs,  though  no  certificate, 
tfr  v-  Pickins,  ibid.  308.  in  notes. 

3F 
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No  writ  to  be  No  writ  shall  be  sued  outagainst,  nor  any  copy  of  of 
sued  against  process  at  the  suit  of  a  subject  shall  be  served,  m  uf 
any  justice  for  justice  of  the  peace,  for  any  thing  by  him  dose  intk 

dotn  the^eS  exe$ution  of  *"«  office> until  notice  mwriting  <f*tA* 

ciitlwi  of  hi^  tended  writ  or  process  shall  have  been  delivered  to  tta,* 

office,  till  no-  left  at  his  usual  place  of  abode,  or  served  at  tout  m 

tice  given  him.  calendar  month  before  the  suing  out  or  serving  the  tarn 

See  3  B.  &  P.  jn  which  notice  shall  be  clearly  and  explicitly  contained 

to  toe  notice.  "  ***  c<*H*e  of  action  which  the  partv  suing  claims  fofa* 

"  against  such  justice  of  the  peace  r  on  the  bade  o/«W 

notice  shall  be  indorsed  the  name  and  place  o/  abode  j 

the  plaintiff's  attorney  or  agent,  who  shall  be  entitled 

to  80s.  for  preparing  and  serving  such  notice.    Stat  tt 

Geo.  2.  c.  44.  #.•!.  (a) 

It  has  been  deemed  sufficient  to  entitle  a  justice  to  tfc 
benefit  of  this  statute,  that  he  conceived  himself  to  k 
acting  as  a  justice,  though  what  be  did  was  not  in  fe 
regular  execution  of  his  office.  Burd  v.  Gunetxm,  TvH 
29.  He  must  have  a  month's  notice  of  the  writ  or  pi* 
cess  intended  to  be  sued  out,  as  well  as  of  tbecaoa  d 
action.    7  Term  Rep.  631.    Lovelace  v.  Curry. 

Leaving  at         la  every  case  of  service  of  a  notice,  leaving  it  at* 
dwelling         dwelling  house  of  the  party  has  always  been  sufiasi 
#  house  will  do.  4  Term  Rep.  465.    14.  Kenyon. 

That  he  may,      That  it  shall  be  lawful  for  such  justice  of  the  peace,  * 

S^m^a*"any  time"  within  one  calendar  month  after  m*» 

tender  "  tice  given,"  to  tender  amends  to  the  party  oomph* 

amends.  ing,  or  to  bis  agent  or  attorney;  and  if  not  accepted,  * 

plead  such  tender  in  bar,  together  with  not  guilty,  *» 

If  tender  suffi-  any  other  plea  with  leave  of  the  court;  and  if  on  i>* 

oient,  verdict"  j°ined>  the  jury  shall  find  the  amends  so  tendered  a* 

for  defendant  cient,  then  they  shall  give  a  verdict  for  the  defends^? 

and  in  such  case,  or  in  case  the  plaintiff  shall  beco* 

nonsuit  or  discontinue,  or  in  case  judgment  shall  be  gi** 

for  such  defendant  on  demurrer,  snob  justice  sW|  J* 

entitled  to  the  like  costs  as  he  would  have  been  eotitW 

to,  in  case  he  bad  pleaded  the  general  issue  only;  **! 

if  the  jury  find  no  amends  tendered,  or  not  sufficient,  w 

also  against  the  defendant  on  such  other  plea  or  pk* 

then  they  shall  give  a  verdict  for  the  plaintift  and  das* 


(a)  The  statute  has  prescribed  a  form,  which  smitl* 
implicitly  followed ;  and  it  admits  of  bo  eqaiTik* 
Lawrence,  J.  7  Term  Rep.  635.  Lovelaoer.  Gurry. 
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M,  which  be  shall  recover  with  costs,  g.  %.  Vid%  Bulter 

[.  P.  9t 

If  the  justice  obtains  a  verdict,  double  costs.     7  Jac.  Double  costs. 
e.  5. 

That  no  such  plaintiff  shall  recover  any  Verdict  against  J^^J^ 

ch  justice,   in   any   case  where  the  action  shall   be  ^p^ofof 

ounded  on  any  act  of  the  defendant,  as  justice  of  the  such  notice. 

ace,  unless  it  is  proved  upon  the  trial  of  such  action, 

at  such  notice  was  given  as  aforesaid ;  but   in  default 

ereof,  such  justice  shall   recover  a  verdict  with  costs. 

4. 

That  in  case  such  justice  shall  neglect  to  tender  amends,  If  justice  ne- 
tendered  insufficient  amends  before  action  brought,  he  £,ect  to  ten- 
ly,  before  issue  joined,  pay  into  court  such  sum   of      >  he  maJ 
>ney  as  he  shall  see  fit.  s.  4.     But  it  must  appear,  that  {JS  SurtT 
action  is  brought  against  him  as  a  justice  in  the  exe- 
ion   of  bis  office.     Fide  2  Black.  Rep.  859.    Annex 
copy  of  notice  to  affidavit. 

rhat  no  evidence  shall  be  given  on  the  trial  of  any  ^^eTcf 
h  action,  of  any  cause  of  action  (except  such  as  is  ^  cf^\,ut 
tained  in  the  notice  hereby  directed  to  be  given.)  s.  5.(a)  such  as  is 

contained  in 
the  notice. 
Actions  against  Constables* 

4 

!*hat  no  action  shall  be  brought  against  any  constable  Action  not  to 
itber  officer,  or  against  any  person  acting  by  his  order  **  ^jj18** 

in  his  aid,  fqr  any  thing  done  in  obedience  to  any  ^^jt^ike. 
rant  of  any  justice,  until  demand  made  or  left  at  the  acting  in  obe- 
li place  of  his  abode,  by  the  party  intending  to  bring  dience  to  jus- 
l  action,  or  by   his  attorney   or  agent,  in  writing,  tjoe*s  warrant, 
ed  by  the  party  demanding  the  same,  of  the  perusal  Jjjj^g5t]£ 
copy  of  such  warrant,  and  that  the  same  hath  been  c™  ^^ 
sed  or  negleeted,  for  the  space  of  six  days  after  such  warrant,  and 
and ;  and  in  case  after  such  demand  and  compliance,  refusal  then** 
hewing  the  said  warrant  to,  and  permitting  a  copy  to  &/** 
aken  thereof  by  the  party  demanding  the  same,  any  ,  74/JL  ££' 
m  shall  be  brought  against  such  constable,  &c.  for  any  y.  p]  && 

C9-USQ.  without  making  the  justices  defendants^  2  B.  and  P. 

159.  5  East, 

. , 445.1H.BM*. 

iEast,  833. 

)  The  privileges  under  the  above  acts  only  extend  to 
s  where  the  justices,  &o.  are  acting  in  execution  of 
office.  Vid*  1  Ar.4M.  S  Burr.  1742.  And  the 
only  extend  to  cases  of  torts,  not  to  actions  of  ano- 
dature  brought  against  officers.    Bull.  24. 

3  r  3 


804  PROCEEDINGS  AGAINST  JUSTICES,  &C 

that  on  producing  and  proving  such  warrant  at  the  trill 
of  such  action,  the  jury  shall  give  a  verdict  for  the  de- 
fendant, notwithstanding  any  defect  of  jurisdiction  in 
,  such   justice ;   and  if    such  action  be  brought  jointly 

against  such  justice,  and  also  against  such  constable,  Ac. 
then,  on  proof  of  such  warrant,  the  jury  shall  find  for 
such  constable,  <fcc.  notwithstanding  such  defect  of  juris- 
diction ;  and  if  the  verdict  shall  be  given  against  the 
justice,  that  in  such  case  the  plaintiff  shall  recover  costs 
to  be  taxed,  so  as  to  include  such  costs  as  such  plaintiff 
is  liable  to  pay  to  such  defendant  or  defendants  for  whoa 
such  verdict  shall  be  found.  24  Geo.  2.  c.  44. s.  6. 

Where  defendants,  in  order  to  levy  a  poor's  rate 
under  a  warrant  of  distress,  granted  by  two  magistrates, 
broke  and  entered  the  house,  and  broke  the  windows, 
Ac.  Held  that  they  might  be  sued  in  trespass,  without 
a  previous  demand  of  the  perusal  and  copy  of  the  war- 
rant, according  to  the  above  statute.  2  Mauk  and 
Selw.  269.     Bell  v.  Oakley  and  eight  others. 

Where  the  Where  the  plaintiff  shall  obtain  a  verdict,  in  case  the 
judge  shall  judge  shall  in  open  court  certify  on  the  back  of  the  re- 
certify the  cord,  that  the  injury  was  wilfully  and  maliciously  con- 
^fiS^c^n-  mitted*  he  shaI1  be  ^titled  to  double  costs,  s.  7. 
mined,  plain-  No  action  shall  be  brought  against  any  justice  for  asj 
*ff  to  recover  thing  done  in  the  execution  of  his  office,  or  against  an  J 
double  <****•  constable,  head-borough  or  other  officer,  or  person,  act- 
Limitation  of  jQg  ^  aforesaid,  unless  commenced  "  within  six  calendtf 
80  onfc  "  months  after  the  act  committed."  s.  8.  (a) 

Sir, 
Notice  of  ac-        You  having  on  or  about  the  day  of 

tion  to  a  his-  last,  as  one  of  his  Majesty's  justices  of  the  peace  in  and 
tke  for  the  for  tjje  county  of  Middlesex,  caused  me  to  be  apprehend- 
ifebe  impri-  ec*>  an<*  unlawfully  committed  to  a  certain  comma 
sonment* 


(a)  The  action  roust  be  brought  in  the  county  where 
fact  committed.  21  Joe.  I.  o.  12.  *.  5.  So  against 
constables.  Churchwardens  and  overseers  of  the  poor 
taking  a  distress  for  a  poor's  rate  are  within  the  ad 
7  Term  Rep.  270.    Bull.  N.  P.  24. 

In  the  case  of  a  continued  imprisonment,  the  magis- 
trate is  liable  to  answer  in  an  action  for  such  part  of  the 
imprisonment  suffered  under  his  warrant,  as  was  within 
six  calendar  months  before  the  action  commenced  agaW 
him.    Massey  v.  Johnson,  12  East,  VI. 


fi 
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gaol  cyr  prison  called  ,  in  and  for  the  same  county, 

and  to  be  there  imprisoned,  and  kept  and  detained  in 
•    prison  there,  without  any  reasonable  or  probable  cause 
whatsoever,  for  a  long  space  of  time,  to  wit,  for  the 
space  of  five  days  then  next  following ;    I  do  therefore, 
according  to  the  form  of  the  statute,  in  such  case  made 
and  provided,  hereby  give  you  notice,  that  I  shall  at  or 
]         soon  after  the  expiration  of  one  calendar  month,  from 
the  time  of  your  being  served  with  this  notice,  cause  a 
bill  of  Middlesex  to  be  sued  out  of  his  majesty's  court  4  writ  °^ Ia* 
1        of  King's   Bench  at    Westminster,  against  you,  at  my  Utot* 
'         suit,    for  the  said  imprisonment,   and    shall    proceed 
against  you  thereupon  according  to  law.     Dated  this 

day  of  1817.  D.M.  of,<fco. 

-  To  A.  B.  esq.  one  of  his  ma- 

*  jesty's  justices  of  the  peace 

!'  in  and  for  the  county    of 

f  Middlesex. 

:-  Indorse  on  the  back  of  the  notice  the  christian  as  well 

as  the  surname  of  the  plaintiffs  attorney,  and  place  of 
abode*,  and  say,  attorney  for  the  within-named  D.M. 

You  having  on  or  about  the  day  of  Notice  to  the. 

last,  as  one  of  his  majesty's  justices  of  the  peace  in  and  juitice  by  the 
for  the  county  of  Middlesex,  caused  D.  M.  of  attorney  to 

mercer,  to  be  apprehended,  (as  in  the  other)  I  do  there-  fUe' 
fore,  as  the  attorney   of  and  for  the  said  D.  M.  in  this 
behalf,  according  to  the  form  of  the  statute  in  such  case 
made  and  provided,  hereby  give  you  notice,  that  I  shall 
at  or  soon  after  the  expiration  of  one  calendar  month, 
from  the  time  of  your  being  served  with  this  notice,  cause 
a  bill  of  Middlesex  (a)  to  be  sued  out  of  his  majesty's  (a\  a  writ  of 
court  of  King's   Bench  at    Westminster,  against  you,  at  latitat 
the  suit  of  the  said  D.  M.  for  the  said  imprisonment,  and 
shall  proceed  against  you  thereupon,  accordiug  to  law. 
Dated,  <fcc.  Yours,  Ac.  E.  F.  attorney  for  the  said  D.  M. 
No.  5,  Inner  Temple  Lane,  London.     Direct  the  notice 
to  the  justice,  as  in  the  precedent. 

I  do  hereby,  as  the  attorney  of  and  for  D.  M.  of  ,  Demand  of  a 

mercer,  according   to  the  form  of  the  statute,  in  such  constable  of 
case  made  and  provided,  demand  of  you,  the  perusal  ^^^ 
and  copy   of   the  warrant,  by  virtue  or  under  colour  waninE; 
whereof,  you  did  on  or  about  the  day  of 

last,  apprehend  the  said  D.M,.  and  carry  and  convey 
him  in  custody  to  and  before  A.  B.  esq.  one  of  his  ma* 
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jesty's  justices  of  the  peace,  in  and  for  the  con&ty  of 
Middlesex.  Dated,  &c.  Yours,  Ac.  E.  T.  attorney 
for  the  said  D  M.  No.  6,  Inner  Temple  Latte,   London. 

To  Mr.  C.  D,  Constable  of 
The  like  of  a       I  do  hereby  as  the  attorney  of  and  for  D.  M.  of  , 

980  mercer,  according  to  the  form  of  the  statute  in    sack 

case  made  and  provided,  demand  of  you,  the  perusal  and 
copy  of  the  warrant  of  commitment  and  detainer,  under 
which  you  received  into  your  custody  the  said  D.  M.  on 
or  about  the  day  of  last,  and  kept  and 

detained  him  in  custody  for  the  6pace  of  ten  days,  then 
next  following.  Dated,  &c.  E.  F.  attorney  for  the  said 
D.  M.  No.  5,  Inner  Temple  Lane,  London* 

To  Mr.  C.  D.  Gaoler  of,  Ac. 

As  to  the  no-  With  respect  to  the  notice  to  the  justice,  two  things 
tice  of  the  jus-  are  requisite  to  state,  one  that  the  plaintiff  shall  give 
tioe*  .  notice  in  writing  of  the  writ  or  process  that  he  intends 

to  sue  out ;  the  other,  that  such  notice  shall  contain  the 
cause  of  action.  Grose,  J.  Lovelace  v.  Curry y  7  Term 
Rep.  634.  Also  the  place  of  abode  of  the  attorney  most 
be  particularly  stated.  The  statute  was  made  to  intro* 
duce  a  strictness  of  form  in  favour  of  justices,  and  it 
must  be  observed  literally.     Lawrence,  J.  Ibid,  635. 

As  to  the  no-      Notice  of  the  action  on  the  case  for  false  imprison* 
tice.  ment  and  assault  was  held  by  Yates,  J.  not  sufficient,  to 

support  an  action  of  trespass,  and  false  imprisonment 
7  Term  Rep.  631.  (n)  Strickland  v.  Ward. 

A  constable         A  constable  executing  a  warrant  of  a  justice  of  peace, 
executing  the  and  sued  in  trespass  without  the  magistrate*  is  within  the 

Sr^th"11*   Protection  of  **  Geo-  2- c-  **-  ••  6-  and  enticed  to  a  ver- 
ma^^ut   diet  on  proof  of  such   warrant ;    having  first  complied 

with  the  plaintiffs  demand  of.  a  perusal  and  copy  of  the 

warrant  before  the  action  brought ;  though  not  within  six 

days  after  such  demand,  as  the  act  directs.     Janes  v. 

Vaughan  and  Hall,  5  East,  445.     He  acts  at  his  peril 

till  he  does  comply,  and  subjects  himself  in  the  interval, 

to  be  sued  as  any  common  person.     Le  Blanc,  J. ' 

If  a  first  writ  The  plaintiff  must  shew  at  nisi  prius  that  he  proceed- 
be  issued  be-  ed  upon  a > writ  sued  out  within  six  months  after  notice 
fore  plaintiff  of  the  action,  although  there  be  a  continuing  cause  of 
C"n  *a  he***  action  >  and  therefore the  plaintiff  must  she*  a  return  and 
must  have  the  continuance  of  the  first  writ,  if  the  second  be  out  of  the 
first  returned,  time  fixed  by  the  notice.  Weston  v.  Fonrnier  and  ano- 
ther, 14  East,  491. 
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©to  magistrate  committing  die  mother  of  a  bastard  One  tnagfc- 
fehild  to  custody,  for  not  filiating  the  child,  is  yet  entitled  trate  acting 
*o  the  previous  notice  of  action  required  by  the  24  Geo.  where  tw?i 
3.  c.  44.  though  the  jurisdiction  over  the  subject  matter  ^ust  l^veno^ 
is  given  to  two  magistrates  by  18  El.  c.  8.  Wetter  v.  Jb*c,  tice. 
9  Bast,  364. 
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In  many  cases  I  have  observed  that  no  notice  is  neces- 
sary where  therfc  is  to  be  a  rule  to  shew  cause  in  strict- 
ness ;  yet  in  some  cases,  in  order  to  stay  proceedings, 
it  may  be  necessary ;  therefore  I  shall  give  precedents  of 
different  notices. 

Von  having  been  served  with  a  copy  of  a  latitat  at  the  Notice  not  to 
iraitof  the  above-named  plaintiffs  W.  C.  and  R.  W.  on  *PPear*a 

of  January  next,  by  your  attorney,  m    his  Majesty's  take  in  it 
court  of  King's  Bench,  and  the  said  writ  not  being  re- 
turnable;   I  do  hereby  give  you  notice  not  to  appear 
thereto,  there  being  *  mistake  in  the  said  writ.    Dated 
Afc  day  of  1817. 

•  

Take  notice,  tfiatthis  honourable  court  will  be  moved  To  set  arid* 
to-morrow,  or  so  soon  after  as  counsel  can  be  heard,  that  j^11*^****' 
the  interlocutory  judgment  signed  in  this  cause  may  be  ^^J^^" 
set  aside  for  irregularity,  with   costs  to  be  taxed  by  the 
master,  and  in  the  mean  lime  all  proceedings  be  staid, 
Ac. 

Take  notice,  that  idis   honourable  court,  Ac.  that  the  To  set  aside 
interlocutory  judgment  signed  in  this  cause,  and  the  Writ  judgment  and 
of  inquiry  executed  thereon,  may  be  set  aside  for  irregu-  *»*uhy- 
larity,  with  costs  to  be  talced  by  the  master,  and  in  the 
mean  time  all  proceedings  be  sta»d,&c. 

Take  notice,  that  this  honourable  court,  &c.  that  the  To  set  Aside 
judgment  signed  in  this  cause,  and  the  execution  issued  the  judgment 
and  executed  thereon,  may  be  set  aside  for  irregularity,  and  execution 
with  costs  to  be  taxed  tjy  the  master,  and  that  the  sum  of  «ecuted,  and 
ML  levied  and  paid  into  the  hands  of  the  sheriff  of  Mid-  ^^m^ 
cifetffur,  may  be  restored  to  the  above-named  defendant,  be  restored, 
and  that  the  said  sheriff  may  retain  the  same  in  his  hands 
until  the  further  order  of  this  court,  and  in  the  mean  time 
all  further  proceedings  be  staid. 

Take  notice,  that  this  honourable  court,  Ac.  for  a  rule  To  file  com* 
to  shew  cause  why  the  defendant  should  not  be  permitted  moa  bail. 
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to  file  common  bail  in  this  cause,  and  in  the  man  te 
all  proceedings  be  staid. 

To  set  aside  Take  notice,  that  this  honourable  court,  &c.  to  4e» 
aUproceed-     cau8e>  why  all  the  proceedings  in  this  cause  should  wt 

SSrity/1*"    ^  se*  a8^e  f°r  irregularity  with  costs,  and  in  the  men 

time  all  further  proceedings  be  staid. 

wh^TtW8SJlM  Ta*e  noti<*>  *at  tbis  honourable  court,  4c.  for  t  wfc 
not  be  refer-  to  shew  cause  why  it  should  not  be  referred  to  themtfto 
pad  to  the  mas-  to  compute  the  principal  and  interest  due  upon  the  bod 
ter  to  compute  in  question,  and  why,  upon  payment  thereof,  togetks 

mtoS iZ  with  the  cogta  to  "* tw[e^  by  him>  **  said  boDd  shwM 

bond    U        n°t  ^  delivered  up  to  the  defendant  to  be  cancelled. 

To  shew  Take  notice  that  this  honourable  court,  Ac  for  ink 

cause  why  to  shew  cause  why  the  judgment  signed  in  this  d» 
ihoSS^  be  should  not  he  set  aside>  for  irregularity  with  coste,  td 
set  aside  •  and  w^7  ^e  plaintiff  should  not  answer  the  matters  of  tk 
plaintiff  an-    affidavit,  and  that  in  the  me*n  time  all  proceeding!  k 

swer  tHe  mat-  staid, 
ten  of  the 

affidavit.  That  thig  hOIlourable  court,  Ac.  why  the  btihd 

^v^JT??6  assigned  in  this  cause,    and  the    proceedings  there* 
bond  and  the   s^ou^d  ^  b©  ^  aside   with  costs  for  irregularity  tote 
proceedings     taxed  by  the  master,  and  in  the  mean  time  all  proceed- 
thereon  should  ings  be  staid, 
not  be  set 
aside.  Take  notice  that  this  honourable  court,  &c.  wijv 

Why  the  writ  writ  of  latitat  issued  in  this  cause  should  not  be  qmW 
should  not  be  and  why  the  plaintiff  should  not  pay  the  costs  of  tfe 
quashed  and  application,  and  that  the  plaintiff  may  answer  the  **& 
matted.  *******  mentioned  in  the  affidavit 

To  the  sheriff  Take  notice,  that  this  honourable  court,  Ac.  why  At 
to  retain  mo-  judgment  in  this  cause,  and  the  execution  execs** 
Dey#  thereon,  should  not  be  set  aside  for  irregularity ;  and  wfcj 

k  the  money  paid  into  your  hands  should  not  be  restored  to 

the  defendant,  a,ud  that  in  the  mean  time  you  retain  tk 

b  same  until  the  further  order  of  this  court. 

In  case  the  motion  is  for  a  rule  to  shew  cause,  it*  * 
absolutely  necessary  to  give  notice  before  hand;  it  if  A* 
quently  given,  in  order  that  the  rule  nisi  may  open** 
a  stay  of  proceedings. 
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ERROR. 

THE  principal  method  of  redress  for  erroneous  judg-  A  redress  for 
nents  in  the  king's  court  of  record,  is  by  writ  of  error  J^^L  is 
o  some  superior  court  of  appeal ;  and  lies  for  some  mat-  ^y  °^t  ^ 
er  of  law  arising  upon  the  face  of  the  proceedings ;  so  amem 
hat  no  evidence  is  required  to  substantiate  or  support  it ; 
rad  there  is  no  method  of  reversing  an  error  in  the  deter- 
nination  of  facts,  but  by  an  attaint,  or  a  new  trial,  to  cor- 
ect  the  mistakes  of  the  former  verdict. 

It  appears  that  after  verdicts  and  judgments  upon  the  Formerly 

nerits,  thev  were  frequently  reversed  for  slips  of  the  pen  brought  for 
../:  -■•.»•  j.     11         j.        ij«     trivial  row* 

>r  mis-spellings ;  and  justice  was  perpetually  entangled  in  ^^ 

i  net  of  mere  technical  jargon.  The  legislature  hath  there- 
ore  been  forced  to  interpose,  by  no  less  than  twelve  sta- 
in tes,  to  remedy  these  absurd  niceties;  and  its  endea- 
vours have  been  of  late  so  well  seconded  by  judges  of  a 
nore  liberal  cast,  that  this  unseemly  degree  of  strictness 
b  almost  entirely  eradicated. 

It  is  an  original  writ,  issuing  out  of  Chancery,  and  lies  Ad  original 
ivhere  a  party  is  aggrieved  by  any  error  in  the  founda-  *"*• 
ion,  proceeding,  judgment,  or  execution  of  a  suit,  in  a 
sourt  of  record  ;  and  is  in  nature  of  a  commission  to  the 
adges  of  the  same  or  a  superior  court,  by  which  they 
ire  authorized  to  examine  the  record,  upon  which  judg  - 
nent  was  given,  and  on  such  examination  to  affirm  or  re- 
rerse  the  same  according  to  law.  2  Bac.  Abr.  187.  3  Ld. 
Ray.  1403.  1  Str.  607. 

A  writ  of  error  may  operate  as  a  stay  of  proceedings, 
hough  sued  out  before  interlocutory  judgment.  Emanuel 
r.  Mart  in  j  2  Maule  and  Selw.  334.    See  5  East,  145. 

A  writ  of  error  lies  from  the  inferior  courts  (of  a  judg-  Error  lies 
nent  given  in  a  county  palatine.   Dy.  321.   4  Inst.  214.  from  bf*rior 
J18.  And  by  34  <fc  35  H.  8.  c.  26.  s.  113.  and  1  W.  &  M.  j^S^t. 
?.  27.  errors  in  judgment,  in  pleas  real,  mixed  and  personal 
>efore  the  justices  in  their  great  sessions  in  Wales,  shall 
>e  redressed  by  writ  of  error  in  the  King's  Bench  in  Eng- 
andy  and  from  the  court  of  Exchequer  in  Scotland,  re- 
turnable in  parliament,  6  Ann.  c.  26.8.  12.  of  a  judgment 
it  the  sessions  of  Old  Bailey  y  by  commission,    2  Leon. 
107.  or  of  a  judgment  upon  the  plea  roll  in  Chancery, 
Dy.  315.)  into  this  court,  and  not  into  the  Common  Pleas. 
So  it  lies  in  this  court,  of  a  judgment  in  the  Common 
Pleas.     1  Roll.  744.  4  Inst  22.  By  stat  27  El.  c.  8.  On 
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Exchequer-     judgment  given  in  this  court  in  actions  in  debt,  detisie, 
chamber.         covenant,  account,  case,  trespass,  or  ejectment,  originally 
(a)  Lloyd  v.    begun  therein  by  bill :  and  also  on  an  action  qui  tarn  (a). 
Scutt,  Dough  it  lies  to  the  court  of  Exchequer-chamber,  before  the  j& 
|so.  5  Mod.    ticeg  0f  the  Common  Pleas,  and  barons  of  the  Exchequer; 
and  from  thence  also  to  the  House  of  Lords.  (A)    B£ 
proceedings  wjjere  ^he  proceedings  in  this  court  do  not  first  car- 
nal, errorlfes    meDCe  therein  by   bill,  but  by  original    writ  sued  out  of 
in  the  House   .Chancery,  this  takes  the  case  out  of  the  general  rule  laid 
of  Lords.         down  by  the  statute;  so  that  the  writ  of  error  then  hes, 
without  any  intermediate  stage  of  appeal,  directly  to  UK 
House  of  Lords,  the  dernier  resort  for  the  ultimate  deci- 
sion of  every   civil  action.     1  Saund.   346.  1  Sid.  431 
which  upon  hearing  the  matter  of  law,  in  which  the  error 
iSs  assigned,  reverse  or  affirm  the  judgment. 

County  pala-       When  a  record  is  removed  here  from  a  county  palatar 
tine.  court,*  by  a  writ  of  error,  and  that  writ  is  nonprossed,  tfea 

court  will  award  execution.     Qowpertkwaitc  ▼.  Owes, 

8  Term  Rep.  657. 

£  cheo  From  the  proceedings  on  the  law  side  of  the  Escfae* 

xenequer.  queFj  a  wrj^  Q}  error  lies,  into  the  court  of  Exchequer- 
chamber,  and  from  thence  to  the  House  of  Peers,  fist 
no  judgment  given  by  either  are  final,  save  only  the 
House  of  Peers,  to  whose  judicial  decisions  all  other  tri- 
bunals must  therefore  submit  and  conform  their  own. 

Scire  facias.         It  does  not  lie  in  the  Exchequer-chamber  on  an  awttri 
of  execution  on  a  scire  fa.  only ;  but  the  writ  most  a*» 
include  the  judgment  in  the  former  action.     1   Ld.  J2*J 
98.  Andr.  287.  Nor  in  a  scire  facias  against  bail.  2  Cn. 
Twenty  years   171'  384'  Cro  Car.  300.  contra  Cro.  Eliz.  730.  Twenty 
to  brin^  error  years  are  allowed  for  bringing  a  writ  of  error,  in  real  and 
"  personal  actions,  10  &  11  W.  3.  c.  14.  The  stat.  has  the 
usual  exceptions,  in  favor  of  infants,  feme  coverts,  per- 
sons non  compos  mentis^  imprisoned  or  beyond  the  s« 


Who  may  The  writ  of  etfor  authorises  the  judges  to  affirm  tf 

have  tliis  writ  reverse  the  judgment  given :  and  all  parties  agaraei  who* 
judgment  is  given,  ought  regularly  to  join.  3  Hod.  134. 
Carth.  7.  If  judgment  be  against  tvro,  and  o**e  bragi 
error,  it  is  bad,  even  though  the  other  is  dead,  if  it  d«s 
not  appear  on  record ;  but  if  it  does,  then  the  satvivtf 


(6)  TThis  statute  does  not  extend  to  replevin  2  MB, 
434.  rescous.  Cro.  Jac.  171.  Scand.  Magn.  664.  Cro.  (V- 
142.  but  must  be  brought  in  parliament 
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may  bring  error.    Str.  833.    If  against  three  executors, 
though  they  plead  separately,  fell  three  must  join.  1  Wil*. 
88.  2  Str.  977.     But  if  one  makes  default,  he  may  be 
summoned  and  severed.  Mod..  Cos.  40.    If  two  join  in  Plaintiff  may 
error,  and  one  will  not  assign,  the  court  will  give  the  other  bring  error  to 
time  to  summon  and  sever.  2  Str.  783.  It  may  be  brought  reverse  his 
by  a  plaintiff  to  reverse  his  own  judgment*  if  erroneous,  |^£u<^" 
in  order  to  enable,  him  to  bring  another  action.    S  Burr.    „  '     .  . 
1 772.     The  writ  must  describe  the  suit  by  the  names  ef  to  describe? 
all  the  parties.    Str.  682,     And  a  party  may  have  error, 
though  he  was  not  an  original  party ;  as  tenant  by  vouch- 
er, or  resceipt.  1  Roll.  747.     So  by  him  who  is  privy*  as 
by  the  heir.  F.  N.  B.  21.  2  Cro.  160.   By  an  executor  or 
administrator.  F.  N.  B.  21.    So  by  a  privy  in  estate  ;  as 
by  him  in  reversion  or  remainder,  after  a  term  for  life  or 
years,  when  determined.  1  Roll.  748.     Dy.  16.     Tenant 
in  remainder  may  bring  error  against  a  commoh  recovery, 
where  tenant  in  tail,  vouchee,  died  before  the  judgment. 
1  Burr.  410.     But  it  must  be  by  such  privy  Us  has  betteit 
by  the  reversal.     1  Roll.  747.     Bail  shall  not  have  error  ML 
of  a  judgment  against  the  principal,  though  joined  with 
him.     1   Lev.  187.     Cro.  Car.  408,  575.     It  cannot  be 
taken  out  in  the  name  of  the  casual  ejector.    2  Burr.  756. 
George  v.  Wisdom, 

Error  ought  to  be  sued  against  all  the  parties  to  the  re-  Against  whom   9 
xsovery.    So  against  any  who  was  party  or  privy  to  the  it  shall  be 
judgment;  and  if  any  who  was,  has  now  nothing,  yet  he  me^ 
shall  be  named  a  defendant  in  error.  F.  N.  B.  18.   Error  It  does  not 
lies  not  on  an  interlocutory  judgment;  it  can  only  be  J1*0"  an  in" 
brought  on  Inai  judgment.     Samuel  v.  Judin,  6  East,  jud^ent^ 
333.  Teste  and  re- 

It  may  be  tested  before  judgment,  so  as  the  judgment  jLin}j  90ft 
be  given  before  the  return  of  it;  March.  140.  1  Vent  96.  g  P  ' 
255.  1  RoU.  Abr.  3,4.  1  Mod.  112.  But  if  plaintiff  will 
not  sign  his  judgment  till  after  the  return  of  the  writ,  in 
order  to  avoid  the  effect  of  it,  and  then  sues  out  execu- 
tion, the  court  will  set  it  aside.  1  Term  Rep.  279.  Jacques 
v.  Nixon. 

If  error  be  brought  on  a  judgment  in  this  court,  return-  After  affirm- 
able  in  the  Exchequer-chamber  after  the  judgment  be  af-  ance  in  the 
finned  or  reversed,  the  record  and  all  things  concerning  Exchequer- 
the  same,  shall  be  brought  back  into  this  court,  that  fiir-  cha^  °? 
ther  proceedings  may  be  had  thereupon,  as  well  for  exe-  J^a  t'0  ^ 
cution  as  otherwise.     But  still  the  party  may  bring  error  brought  back 
in  parliament.    Stat.  27  El.  c.  8.  into  the  K.  & 

the  writ  of  error  on  a  judgment  in  this  court,  k  return-  Before  whom 

returnable* 


812  B&ROR. 

able  before  the  justices  of  the  Common  Bench,  and 

of  the  Exchequer,  who  are  to  be  of  the  degree  of  the  cotf. 

Ibid. 

^j^te1  Motion  why  the  execution  founded  on  a  judgment  of 
defendant's  nonsuit  should  not  be  set  aside,  being  sued  out  after  piam- 
execution  for  tiff  had  served  an  allowance  of  a  writ  of  error.  BuUer,  J. 
the  costs  of  a  Here  it  is  apparent  that  there  can  be  no  error  of  which 
nonroitafter  the  plaintiff  can  avail  himself;  for  if  the  record  were 
lowanceof"  manifestly  erroneous,  the  plaintiff,  who  has  made  de- 
error,  because  fault  by  suffering  a  nonsuit,  can  never  have  a  judgment 
error  can  only  afterwards  in  his  favor.  Rule  discharged.  Kemplaad  t. 
be  for  delay.     Macauley  %  another,  4  Term  Rep.  436. 


As  to  being  brought  for  Delay. 

after  time  H  an  &^rne7  desires  time,  and  says  he  will  not  bring 

given  on  a  a  writ  of  error,  notwithstanding  which  he  does,  it  wfll» 
promise  not  on  affidavit  of  the  facts,  be  quashed  on  motion  ;  die  coat 
to  sue.  considering  itas  sued  outagainstgoodfaith.  CtUeev.  West, 

4  Term  Rep.  183.    2  T.  R.  183. 

brought  pure-  H  foe  parties  confess  that  the  writ  of  error  is  brongk 
ly  for  delay,    purely  for  delay,  the  court  will  interfere,  and  will  not 

permit  them  to  abuse  the  forms  of  justice.  Therefore, 
pending  error,  an  action  was  brought  on  the  judgment, 
and  rule  obtained  to  stay  the  proceedings ;  on  shewing 
cause  it  appeared  that  the  defendant  and  his  attorney 
had  declared  that  they  would  delay  the  plaintiff  as  macs 
as  possible  by  bringing  error,  if  he  did  not  comply  wita 
the  terms  proposed.  Rule  discharged.  Pool  v.  Charnodt, 
3  Term  Rep.  79. 

If  parties  are  But  where  in  a  like  motion  it  was  shewn  by  plainthTi 
to  be  restrain-  attorney  that  he  offered  to  waive  the  judgment  if  tie 
ed  from  bring-  attorney  for  the  defendant  would  point  out  any  error, 

SfisXe  wbich  was  *******  5  Lord  Kenya*  sa«o\  that  the  rule  mot 
must  inter-  be  absolute.  If  it  were  fit  that  parties  should  be  re- 
fere,  strained  from  bringing  writs  of  error,  the  legislature  mast 

interfere.  But  by  the  constitution  of  this  country,  every 
subject  has  a  right  to  have  his  cause  reviewed  by  a  cout 
of  error.  In  this  case  perhaps  the  defendant's  attorney 
might  not  know  whether  there  was  error  or  not.  Christie 
v.  Richardson,  3  Term  Rep.  79. 

Declaration  The  defendant's  attorney  had  told  the  plaintiff;  "  thai 

by  attorney.     «  fe  mU8^  delay  the  payment  of  the  debt  and  costs*  a*hn$ 

"  ashe  could,  as  his  client  was  already  considerably  » 
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'  arrear  to  him"  The  court  refused  td  stay  the  proceedings 

tt  the  action  on  the  judgment,  pending  the  writ  of  error. 

Tjaw  v.  Smithy  Mich.  80  Geo.  3.     The  same  point  was  Dttjaratjflll 

uled,  in  Evans  v.  Gilbert,  on  a  declaration  by  one  of  by  ^^ 

he  bail,  that  the  writ  of  error  was  brought  for  delay. 

[  Term  Rep.  436.  (in  notes.) 

If  a  writ  of  error  be  brought  on  a  nonsuit,  the  court  if  error  be 
vill  not  set  aside  the  execution  for  costs,  as  there  can  be  brought  on  a 
10  error  of  which  the  plaintiff  can  avail  himself,  Kemp-  nonsuit. 
and  v.  Macartley,  4  Term  Rep.  436.     1  H.  Black.  432. 
\.  P.     On  a  like  motion,  the  court  said,  the  practice  not 
o  stay  the  proceedings  pending  a  writ  of  error  must  be 
confined  to  those  cases  where  the  party  himself,  his  attor- 
ney or  bail,  declare  that  the  writ  of  error  is  brought  only 
"or  delay.     Rule  absolute.  Levett  v.  Perry,  5  Term  Rep. 
569. 

Judgment  in  debt  on  a  recognizance  of  bail,  defend-  In  debt,  on 
mt  sued  out  a  writ  of  error,  plaintiff  proceeded.     Rule  ^  re00^- 
irhy  proceedings  should  not  be  staid,  pending  error.     It  ^^^^  " 
tppeared  in  the  affidavit,  that  the  defendant's  attorney  proceedings 
lad  said,  that  the  reason  why  he  had  brought  the  writ  of  refused  to  be 
jrror  was,  that  if  Grant,  the  defendant,  should  pay  the  ftaid- 
noney,  pending  the  action,  he  should  never  get  it  again 
rom  Phillips  (the  defendant,  in  the  original  action,)  but 
hat  while  the  cause  was  depending,  he  might  prevail  on 
lim  to  settle  it.    Per  Cur. — It  is  admitted,  that  when  the 
>arty  has  declared  that  he  brought  the  writ  of  error  for 
lelay,  the  court  has  refused  to  stay  the  proceedings.  Now 
he  expressions  used  in  this  case  are  equivalent  to  such  a 
leclaration.     Rule  discharged.     Masterman  v.  Grant, 
*  Term  Rep.  714. 

• 

Of  Bail  in  Error. 

If  error  be  brought,  he  that  brings  it  must  find  substan-  in  what  cases 
tial  bail,  according  to  the  statute  of  3  Jac.  I.  c.  8.  (made  bail  is  to  be 
perpetual  by  3  Car.  1.  c.  4.  *.  4.)  which  enacts,  that  no  given  in  error 
execution  shall  be  staid  by  any  writ  of  error,  to  be  sued  or  execution 
for  the  reversing  of  any  judgment  given  in  any  action  or  may  18Sue' 
bill  of  debt,  upon  any  single  bond  for  debt,  or  upon  any 
>bligation,  with  condition  for  payment  of  money  only,  or 
upon  aay  (6)  action  or  bill  of  debt  for  rent,  or  upon  any  0&)8East,S4i. 
contract  sued  in  any  court  of  record  at  Westminster,  applies  to  ob- 
Chester,  Lancaster,  Durham,  or  the  courts  of  great  ses-  ^^bSt 
lions  in  WdUs,  unless  such  person,  with  two  sufficient  money  only, 
rareties,  shall  first  be  bound  unto  the  party  for  whom  such 


Cannot  ren- 
der. 
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judgment  is  given,  by  teoogwiwoe  to  be  acknowledged 
in  the  same  court,  "  in  double  the  $%m  adjudged  tob*  t+ 
<<  covered  by  ike  said  former  judgment,  to  prosecute  tie 
"  said  vprit  <jf  pTtvr  with  effeeti  and  ol#e  to  satisfy  ami 
"  PaP  (if  the  #aid  judgment  be  affirmed)  $U  and  singular 
"  the  debts,  damages,  and  costs  adjudged  upon  the  fa* 
"  mer  j\idgrtkent:  and  aU  costs  and  damages  to  be  also 
"  awarded  upon  the  delaying  of  execution"  See  stat 
19  Geo.  3.  c.  70.  as  to  inferior  courts  of  record,  (a) 

A  writ  of  error  upon  a  judgment  in  debt  upon  recogni" 
zanee  of  bail  is  a  stay  of  execution,  without  bail  being  pvt 
.  in.    8  East,  240.  Deli  v.  WUd%  not  being  witfein  the  slat 
of  9Jac.  1.  c.  8. 

ExtendB  to  This  statute  extends  to  all  manner  of  judgments  by  de- 

judgment  by   fauu  Up0n  demurrer  or  nul  tiei  record,    in  the  above- 
default  /.    r  ,       .. 

mentioned  actions. 

By  the  nature  of  this  recognisance  the  bail  cannot  Fee- 
der to  prison  the  plaintiff  ip  error  in  discbarge  of  them- 
selves, though  he  became  a  bankrupt,  nor  are  they  en- 
titled to  relief.  1  Term  Hep.  624,  SoulkcoU  v.  Braitir 
watte. 

Where  bail  in  error  was  put  in  vacation  And  excepted 
to,  the  plaintiff  in  error  gave  notice  that  {bey  wqnld 
justify  on  the  first  day  of  next  term,  and  before  that  d*j 
non-prossed  his  own  writ  of  error,  and  the  bail  did  not 
justify :  held  that  the  bail  were  not  entitled  to  stay  pro- 
ceedings in  an  action  against  them  upon  the  recognizance, 
nor  have  an  exoneretur  enter  on  the  bail-piece.  Dickenson, 
executrix  of  Hunt,  v.  Heseltine,  2  Maule  and  Selv.  810. 

Bail  in  error  are  not  chargeable,  in  an  action  npoo  the 
recognizance,  with  mesne  profits,  where  they  have  not 
been  ascertained  by  writ  of  inquiry  pursuant  to  16  &  IT 

Car.  2.  c.  8. 

No  execution  No  execution  shall  be  staid  in  any  of  the  courts  of 
to  be  staid  on  Westminster,  &e.  upon  any  writ  of  error,  after '  verdiet 
b  U^  norni?  and  judgment  in  any  action  of  debt  on  the  statute  of 
tioVondie*0"  ^  Edw.  6.  for  not  setting  forth  of  tithes;  nor  in  any  actio* 
case,  &c.  upon  the  case  upon  any  promise  of  payment  of  money, 
actions  for  trover,- covenant,  detinue,  and  trespass,  uakfi 


i 


(a)  See  rules  33  Eliz.  &  JS.  6  &  7  £Hz.  where  the  imr 
plight  to  be*hewn  up  to,  the  jystiqes  of  the  Ben<?b. 


tisoft*  *  &2fr 

■■      • 

such  reoogaizanoe  shall  be  first  acknowledged.    13  Oar. 
2,  s.  9. 

Sect.  11.  provides,  That  it  shall  not  extend  to  actions  J**  »ot  un- 
popular, or  on  penal  statutes,  indictments,  Ac.  other  than  ^  M^|J^i>Ur' 
the  statute  of  JKrf .  6. 

By  16  A  17  Car.  2.  c.  8.  s.  3.  (made  perpetual  by  statT  ^J?^00 
22  A  23  Car.  2.  c.  4.)  "  No  execution  shall  be  staid  after  verdict,  in  any 
**  verdict  and  judgment  in  any  personal  action  whatso-  action  person- 
*e  ever,  unless  a  recognizance  De  entered  into  according  al,  unless  bafl, 
««  to  the  3  Jao.  1.  0.8." 

This  does  not  extend  to  any  writ  of  error  to  be  brought  Not  to  extend 
by  any  executor,  Ac.  nor  to  any  action  popular  or  penal  to  executors, 
(except  debt  for  tithes.)  Sect.  5. 

That  in  writs  of  error  on  any  judgment  after  verdict,  In  dower  and 
iu  dower,  or  egectione  firmce,  no  execution  shall  be  staid,  SJ^ff!!^ 
unless  the  plaintiff  shall  be  bound  in  such  reasonable  sum  ~j7en  ^y 
a*  the  court  shau  think  fit ;  with  condition,  that  if  judg-  plaintiff  him- 
ment  shall  be  affirmed,  or  the  writ  be  discontinued,  in  self, 
default  of  the  plaintiff  therein ;  or  that  the  said  plaintiff 
be  nonsuit,  that  then  the  plaintiff  shall  "  pay  such  costs , 
M  damages,  and  sums  of  money,  as  shall  be  awarded 
"  after  such  Judgment  affirmed,  discontinuance  or  non- 
"  suit  had;*9  and  the  court  shall  issue  a  writ  to  inquire  Court  shall 
a*  well  of  the  mesne  profits,  as  of  the  damages  by  any  issue  a  writ  to 
waste  committed,  after  the  first  judgment  in   dower,  UMluiI,e»  &c- 
or  in  ejection*  firnuB  ;  and  upon  the  return  thereof,  judg- 
9*ent  shall  be  given,  and  execution  awarded  for  such 
mesne  profits,  and  damages,  and  also  for  costs.  4.  3.  (a) 

A  recognisance  in  error  in  ejectment  ought  to  be  in  Two  years  va- 
double  the  improved  rent,  and  single  amount  of  costs  of      • 
ejectment     Vide  4  Burr.  2501.    8  Eq*t,  298.     Barnes, 
103.  and  double  costs.     Ibid. 

The  defendant  may  give  two  sufficient  sureties  if  he  Two  sureties, 
please  in  ejectment.  tf  **  pi****- 

The  same  persons  who  were  bail  in  this  court,  may  jus-  Same  persons 
tify  again  upon  a  writ  of  error  in  parliament    Martin  v.  JjJ°  were  b?|} 
Justice,  8  Term  Rep.  369,    The  case  of  1  Str.  527.  only  a^baU7 
means,  that  bail  must  justify  again  upon  the  new  writ  of 
error.  So  Sato.  97.  2  Ld.  Ray.  840. 


(a)  Cannot  examine  the  plaintiff  in  error  as  to  his  suf- 
ficiency. 8  East,  299.  Kiene  v.  Dear  Jan.  Aa  infant  or 
feme  covert  must  find  bail.     Ibid. 


616  *  .  BRRoa. 

Does  not  ex-      The  statutes  requiring  bail  in  error,  do  not  extend  to 

tend<to  error  the  writ  of  error  de  coram  nobis.    2  Cromp.  394. 

coram  no  jj  jU(jg'ment  be  against  an  executor  or  administrator 

EheCUtthe  *k  bonis  propriis,  and  he  brings  error,  be  must  put  in  bti 

judgment  is  a^  Pa7  costs  on  affirmance;  but  if  judgment  be  de  boms 

debonis  pro-  testatoris  only,  he  shall  neither  put  in  bail  nor  pay  cosfc. 

priis,  must  1  Lev.  245.  1  Sid.  368. 

\n  *  On  a  judgment  in  debt  on  a  bond  in   tbe  penalty  of 

•ud^tnin     1470]L  il  was  moved  to  Justify  bail*  eai;h  »*  I470L  0D  fc 
debfo^bond  other  side  it  was  insisted,  that  the  bail   ought  each  of 

bail  bound  in'  them  to  justify  in  double  the  sum  the  judgment  was  giro 

the  sum  reco-  for.     But  per  Curiam~The  sum  recovered  is  double  the 

vered,it  being  debt  really  due:  and  it  is  sufficient  for  the  bail  to  justify 

sW  due*      in  1470L    l  Wils'  213'  Moore  v-  £y*c*- 
What  bonds        There  must  be  bail  on  a  bottomry  bond,  Sir.  476.;  at 
that  require     a  second  writ  of  error,  Ibid,  527. ;  also  on  a  bond  giTet 
bail.  for  the  payment  of  5001.  being  tbe  sum  mentioned  in  co- 

tain  indentures,  Ibid.  959.  on  bond  for  300L  mentioned 
in  a  surrender  of  a  copyhold,  by  way  of  mortgage,  where- 
in judgment  had  passed  by  default,  Barnes,  78 ;  upon  a 
bond  conditioned  to  pay  so  much  as  I  shall  appoiit, 
1  Lev.  117.  A  bond  given  by  A.  to  B.  to  pay  a  sum  cer- 
tain (the  debt  of  C.)  by  instalments,  the  last  whereof  * 
still  future,  is  an  obligation  for  payment  of  money  onlj, 
and  within  the  stat.     2  Burr.  746.  Chauvetv.  Alfro$* 

Bonds  toatf*"      But  not  on  a  bond  for  the  performance  of  covenwH 
quire  no  though  for   the  payment  of  money  also,  Barnes,  7- 

10  East,  407.  nor  if  conditioned  to  pay  for  so  much  beer 
as  should  be  delivered  to  S.  not  exceeding  1001.  ate 
judgment  upon  demurrer,  Sir.  1190.  1  Wils.  19.;  w* 
upon  a  bond  for  performance  of  an  award,  nor  on  u 
obligation  to  indemnify.;  agreed  by  counsel  on  both  sides- 
Corn.  Rep.  822.  2  East,  3$9.    T  T.  R.  449. 

Bond  for  an-         Error  on  a  bond,  conditioned  that  W.  G.  wasbosd 
other's  debt,    with  the  defendant,  for  his  debt,  by  bond  of  the  su* 

date,  to  pay  511.  10s.  to  hat.  Ridley,  30th  October,  in  dis- 
charge of  the  recited  obligation ;  it  was  held  that  bti 
ought  to  be  given.  ComyrCs  Rep.  321.  Huddy  $ux  * 
Gifford. 
When  not  re-  ga^  ^  not  requisite  on  bringing  a  writ  of  error  on  jodf 
*  '     '  ment  in  an  action  of  debt,  founded  on  a  prior  judgment 

$  Burr.  1545.  Riddlesonv.  TVhyteL  Nor  on  judgment » 
an  action  of  debt,  upon  a  recognisance  of  bail  in  error. 
Ibid.  1566.  It  does  not  appear  that  this  was  detenni*- 
ed.     See  8  East,  240. 


&RROR.  Si' 

Nor  in  an  actioh  of  debt  for  goods  sold  and  delivered;  ?orJ^.ebL 
nd  an  account  stated.  7  Term  Rep.  449.  Alexander  v. lor  K00^8010- 
Use.     See  Yehoerton,  227.  2  BuUttr.  53. 

Nor  itt  dfebt  on  a  count  oft  a  promissory  note.  Frier  v.  Norin  del* 
fridgmdn,  2  J0a*f,  359.  And  if  there  be  one  count,  in  the  ™  *  ££** 
£claratibri  on  which  judgment  is  entered  upon  a  cause 
f  action  for  which  debt  would  not  lie  at  the  time  of  the 
at.  3  Jac.  1.  no  bail  in  error  is  required.      Ibid.  360. 
tord  EUehborough.  (a) 

The  condition  of  a  bond  was  to  convey  an  estate,  on  If  bond  be  . , 
rbich  oyer  was  craved;  but  defendant  suffered  jufljg-  conditioned  to 
oent  to  go  by  default:  on  a  question  whether  there  shMlld  252^3 
>e  bail  on  the  writ  of  error,  the  court  held  that  the  ques-  judging  by 
ion   was  properly  examinable  by  affidavit,  and  that  default,  no 
tlaintiff  ought  to  make  it  appear  that  the  bond  was  bail  in  trror. 
vithin  $  Jac.  1.;  and  on  affidavit  of  the  defendant  that 
h£  bond  Was  conditioned   to  convey  the  estate,,  court 
teld,  that  bail  was  not  requisite.    Bennett  v.   Aytett, 
Trin.  82  Geo.  3. 

ffow  to  sue  out  a  Writ  qf  Error  upon  a  Judgment  in  (he 
Kings  Bench,  by  Billy  returnable  in  the  Exchequer' 
chamber.  (6) 

♦ 

A  writ  of  error,  like  a  sci.  fa.  is  considered  as  a  new 
action,  add  therefore  upon  bringing  it,  the  defendant  in 
ttte  original  action  may  change  his  attorney,  'without  ob- 
taining a  jdflge's  order  for  that  purpose.  7  T.  R.  837. 
Batctelor  V.  EM* 

To  obtain  a  writ  of  error  make  out  a  praecipe  or  note 
of  instructions,  containing  the  names  of  the  plaintiff, 
and  defendant,  in  the  original  action,  state  the  nature  of  ' 
the  action,  as  case,  debt,  <fec.  and  the  judgment,  whether 
on  verdict  or  inquiry,  and  the  court  in  which  the  cause 
iff  instituted,  and  take  the  same  to  the  cursitor  of  the 


(a)  But  if  judgment  be  affirmed  on  a  writ  of  error  m 
K;  B.  or  Exchequer  Chamber,  new  bail  must  be  given 
upon  bringing  error  in  parliament,  1  Salt,.  97.  2  Ld. 
Ray.m.    7  Mod.  121.  1  Sir.  527. 

(b)  The  writ  of  error  must  be  made  returnable  after  whcnto  be 
judgment  given,  or  not  amendable.    2  Sir.  807.    1  Term  returnable. 
Rep.  979.    Jacques  v.  Nixon. 

3G 
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county,  where  the  venue  is  laid ;    also  take  the  deduc- 
tion with  you  to  shew  to  the  cursitor  the  right  names. 

Precipe  for  Middlesex.     Writ  of  error  between  John  2?rowi  ph* 

writ  of  error,  tiff,  and  Charles  Denn  defendant,  on  a  judgment  n  i 

plea  of  trespass  on  the  case,  (on  verdict  for  the  plaint! 

or  on  inquiry  as  the  case  is)  given  in  the  court  of  King* 

Bench,  by  bill  returnable  in  the  Exchequer-chamber. 

J.  K.  attorney. 

A  new  attor-       The  defendant  in  the  original  action,  need  not  oto 
rjej  may  do     ft  jm|ge»g  order  to  change  his   attorney,    on  bringing* 
writ  of  error.  Batchelor  v.  Ellis,  7  Term  Rep.  337. 

ABJ°J***nZ  The  cursitor  will  make  oat  the  writ,  and  seal  ititfc 
86  next  seal,  or  if  you  are  pressed  for  time,  he  wfll  seal  it* 

a  private  seal.  Pay  for  writ  of  error  at  a  general  se*L 
11.  108.  6d.  and  8s.  6d.  more  by  private  seal;  when** 
ed,  then  take  it  to  Mr.  Smith's  office  at  Lord  Ettak 
rough's  chambers,  who  will  allow  same,  pay  him  2.  H* 
Allowance.      makes  out  the  allowance  thus,  Between  John  Brown  ui 

Charles  Denn;   Case.     I  have  allowed  a  writ  of  err* 

in   this  cause,  this  day  of  1812. 

Clerk  of  the  errors.  Make  an  exact  copy  of  it,  id 
serve  same  on  the  plaintiff's  attorney  in  the  origwj 
action,  and  at  the  same  time  shew  him  the  original,  & 
from  that  time  it  is  a  supersedeas  of  all  proceedings  in  & 
original  action,  provided  it  be  regularly  proceeded  in. 

When  writ  of  Ordered,  that  writs  of  error,  returnable  before  thej* 
error  return-  tices  of  the  Common  Bench  andNthe  barons  of  the  £* 
able  in  Ex-     chequer-chamber,    shall  without  delay  be  delivered  * 

b7fd£ered  the  cIerk  of  tbe  errors  for  the  time  bein8>  and  *"*  * 
to  the  clerk  of  Person  shall  be  found  to  forbear  suing  out  execution,  * 

the  errors.       pretence  of  any  such  writ  of  error,    before  tha  writ  4J 

be  delivered  to  the  clerk  of  the  errors.    R.  E.  36  Or* 

When  a  Supersedeas. 

If  sued  before  ^  wri*  °*  error  sue(*  out  De*°re  ^na^  judgment  sg** 
finaljudgment  continues  in  force  during  the  whole  term  in  *!&*? 
signed  as  u-  returnable.  5  East,  145.  Somertrille  v.  While,  1  A-* 
persedeas.       298.     And  if  final  judgment  be  signed  at  any  time  ** 

ng  that  term,  it  is  a  supersedeas,  or  a  stay  of  exeedj* 
from  the  time  of  signing  it,  1  Sir.  362.  provided  w* 
put  in  (when  requisite)  within  four  clear  days  fl^^jr 
judgment  is  signed.  And  the  court  have  g0*6*^ 
that  if  a  writ  of  error  be  sued  out  and  allowed,  tfd"j 
plaintiff  do  not  sign   final  judgment  till  a  suh*4** 
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term  after  the  return  of  the  writ,  and  then  take  out  exe- 
cution in  order  to  avoid  the  effect  of  it,  they  would  set  it 
iside.     Howston  v.  Howston,  T.  28  Geo.  3. 

After  final  judgment  signed,  and  before  execution  is-  Tidd,  1045.  / 
med,  this  writ  is,  generally  speaking,  a  supersedeas  of 
execution  from  the  time  of  its  allowance,  (provided  bail 
>e  put  in  in  due  time.)  But  in  order  to  bring  the  attor- 
ney into  contempt  for  proceeding  after  allowance,  he 
nust  have  had  actual  notice  of  it.  1  Burr.  340.  1  Term 
Rep.  280.  and  the  allowance  is  notice  of  itself,  ib. 

And  a  writ  of  error  is  so  absolutely  a  supersedeas,  that  So  absolutely 
iter  it  is  allowed  the  plaintiff  cannot  take  out  a  ca.  8a.  »  supersedes* 
gainst  the  principal,  and  get  it  returned  non  est  inventus,  J^**  s^oweA» 
q  order  to  proceed  against  the  bail.  2  Str.  867.  Nor  if  SJiot  be  t*^ 
he  ca.  8a.  be  sued  out  before,  can  the  plaintiff  call  for  en  out,  nor 
-  return  after  the  allowance  of  a  writ  of  error.  1  East^  call  for  a  re- 
162.  even  though  it  has  previously  lain  four  days  in  the  turn. 
Ace.    3  Term  Rep.  390. 

An  execution  being  an  entire  thing,  cannot  be  super-  After  ezecu- 
eded  after  it  is  once  begun ;  therefore  if  execution  be-  tion  once 
executed  before  a  writ  of  error  allowed  or  notice,  it  may  eacecu^?*  ** 
>e  returned  afterwards.     But  so  long  as  it  is  executable,  SSL?  W" 
nit  not  executed,  the  allowance  of  a  writ  of  error  is  a  *^^ 
upersedeas,  but  not  afterwards.     1  Salk.  321 . 

In  cases  where  special  bail  is  required  on  writs  of  error,  Bafl  to  be  nut 
t  is  ordered,  that  unless  the  plaintiff  upon  such  writ  of  hi  within  four 
rror  shall,  within  four  days  after  the  delivery  thereof  d^8, 
o  the  clerk  of  the  errors,  put  in  bail  according  to  law, 
be  defendant  may  proceed  to  execution,  notwithstand- 
ag  such  writ.    R.  E.  36  Car.  2.     Vide  E.  16  Car.  2. 

Cases. 

Judgment  signed  30th  Aprils  plaintiff  sued  out  a  fi.  fa.  when  h  is  a 
d  of  May,  a  writ  of  error  was  allowed  and  served  on  the  supersedeas. 
gent,  and  on  the  under-sheriff  the  5tb  May;  the  sheriff 
ntered  the  same  day,  but  after  the  service  of  the  al- 
owance;  no  bail  in  error  was  put  in.  Rule  why  fi.fa. 
ixecuted,  should  not  be  set  aside  for  irregularity.  Ash- 
turtt,  J.  If  the  writ  of  error  had  been  followed  up  im- 
nediately  by  the  plaintiff  in  error  regularly  putting  in 
>ail,  it  would  have  operated  as  a  supersedeas  ;  but  no 
>ail  having  been  put  in,  the  writ  of  error  became  a  nul- 
ity,  therefore  no  foundation  for  the  application.  Lane 
i- Bacchus,  2  Term  Rep.  46.    Rule  discharged. 

3  G  2 
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Bail  to  be  put 
in  within  four 
days  after 
final  judg- 
ment signed 
without  refer- 
ence to  the 
time  of  allow- 
ance or  serv- 
ing copy;  and 
may  sue  it  be- 
fore final 
judgmeat 
signed. 


On  86th  May,  a  verdict  was  given  for  the  plaintiff;  i 
writ  of  error  was  allowed  on  the  SUt.  The  saoe  ty 
a  copy  of  allowance  was  served;  final  judgment  wis  wl 
signed  till  the  14th  of  June,  and  execution  issued  ok 
day;  within  four  days  after  which,  bail  was  put  in.  Tbe 
question  was,  if  the  allowance  and  service  was  a  super- 
sedeas ?  and  on  motion  to  set  aside  the  execution,  Bd- 
ler9  J.  said: — As  to  the  practice  which  has  obtained 
in  suing  out  a  writ  of  error  before  judgment  signed,  i 
happens  in  almost  all  cases  that  the  writ  is  sued  oti 
before  judgment  is  actually  signed ;  because  other** 
execution  would  issue  instantly:  and  the  court ave 
gone  so  far,  that  if  a  writ  of  erro?  is  sued  out,  and  tk 
plaintiff  will  not  sign  judgment  tHi  after  the  retort  «f 
the  writ,  in  order  to  avoid  the  effect  of  it,  and  to 
sires  out  execution,  the  court  will  set  it  aside.  Tke  al- 
lowance of  a  writ  of  error,  in  the  general  course  of  prac- 
tice, is  not  served  till  final  judgment  is  actually  agod: 
and  the  words  of  the  rule  apply  to  that  The  role ie 
quires  bail  to.  be.  put  in  within  four  days  aAer  the  allow- 
ance, but  them  is  no  opportunity  of  putting  in  bail  be- 
fore judgment  is  signed.  As  to  the  defendant  being  to 
soon  ifx  serving  the  copy  of  the  allowance,  it  makes  w 
difference,  for  it  only  operates  as  an  allowance  frontfe 
time  of  signing  judgment.  The.  service  of  the  allow*** 
is  only  .material  to  bring  the  party  into  contempt,  if  k 
proceeds  to  sue  out  execution  afterwards ;  far  thealb* 
ance  of  the  writ  of  error  is  of  i  tself  a  supersedeas.  R* 
absolute.  1  Term  Rep.  279.  Jacques  r.  Ni&m.  "ft 
same  point  resolved ;  SomervUk  v.  White,  5  $<uh  1* 
See  Barnes,  1'96.  Warwick  v.  THgg,  S.P.  The  f* 
caution  of  suing  out  the  writ  of  error  before  final  jwf 
ment  signed,  was  sometimes  necessary.  For  where  & 
judgment  was  for  a  large  sum,  a  plaintiff  would  Mu- 
tinies sue  out  execution  immediately  afterwards,  vitkrf 
waiting  to  have  his  costs  taxed*  and  before  a  writofefl* 
could  be  sued  out  to  stay  him,  if  it  were  not  sued0* 
before.     Ibid,  146.  (a) 


Two  things  are  requisite  to  make  a  writ  of  error » 


What  is  ne- 

ntake^eiTor  a  supersedeas  of  execution,  viz,  the  allowance,  and  prttist 
supersedeas,     in  oaiL 


^•"■•"•"■•"i 


■■.■I    ■  * 


m   mi   « 


(a)  The  defendant  may  compel  theplainliff  byajB^1 
summons  to  sign,  bis  judgment- 


'  If  the  writ  be  allowed  before  judgment  signed,  tbe  As  to  time  for 
time  for   putting  in  bail  is  four  days  after  it  is  signed ;  Put^K m 
6  T.  R.  121 .     If  after  judgment,  four  days  from  the  time  buL 
of  tbe  allowance  of  tbe  writ  of  error. 

Motion  to  set  aside  a  fi.  fa.  for  irregularity,  the  judg-  !^ur^ar 
ment  was  signed  on  the  Monday,  and  the  execution  taken  ^Jl^^  to 
out  the  Friday  following,  error  was  brought,  and  tbe  putln  baiL 
question  was,  how  many  days  the  defendant  had  to  put 
in  bail  on  tbe  writ  ?    Court  said,  be  bad  four  clear  days, 
and    plaintiff    was  not  entitled  to    sue  out  execution 
till  the  Saturday.    Rule  absolute.     Bennett  v.  Nichollgf 
4  Term  Rep.  121. 

But  it  is  said,  if  execution  be  after  writ  of  error  allow-  After  allow- 
ed,  without  notice  of  it,  yet  restitution  shall  be  granted.  ance* 
32*0.312.     1  Salt.  S21,  322. 

Where  the  defendant  on  being  served  with  process, 
declared  to  the  plaintiffs  attorney  that  he  could  not 
pay ;  that  it  was  useless  to  go  on  with  tbe  action,  as 
he  would  delay  all  he  coakl,  and  when  he  had  got 
judgment,  would  bring  a  writ  of  error,  and  put  it  off  alt 
in  his  power ;  and  afterwards  brought  ft  writ  of  error, 
and  on  plaintiffs  proceeding  to  execution  requested 
bhn  to  keep  it  secret,  and  acknowledged  that  he  bad 
shewn  him  lenity,  and  requested  that  be  might  pay  tbe 
money  by  instalments :  held  that  the  defendant  had  ad- 
mitted, that  the  wri*  of  error  was  for  delay,  so  as  to 
prevent  its  being  a  supersedeas.  Hawkins  v.  Snugg*, 
2  Maule  and  JSelw.  47& 

How  to  put  in  BaiL 

It  is  necessary  to  observe  that  after  a  writ  of  error  is  How  to  put  in 
brought  and  allowecf,  that  the  original  names  of  the  bail, 
plaintiff  and  defendant  in  the  action  are  continued  in  the 
notice  of  bail,  notice  of  exception,  the  ruTe  for  better  bail, 
and  the  rule  to  certify,  until  the  transcript  of  the  record 
is  carried  over,  and  filed  in  the  Exchequer-chamber, 
then  tbe  names  are  reversed,  and  for  the  first  time  it  is 
named  in  that  rule  Roe  v.  Doe. 

Therefore  if  there  is  to  be  special  bail  put  in,  the  ori- 
ginal names  of  the  plaintiff  and  defendant  stilt  stand,  and 
the  notice  is  intituled,  In  error,  Doe  v.  Roe,  and  so  the 
notice  of  justification. 

In  my  former  editions  I  bare  made  tbe  mistake  by 
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making  it  Roe  v.  Doe,  and  the  error  has  been  from  u* 
cient  books. 

Enter  the  names  of  the  original  plaintiff  and  defe* 
dant,  with  the  names  and  additions  of  the  bail,  on  a  piece 
of  paper,  and  attend  the  clerk  of  the  errors  with  same, 
who  will  enter  the  same  in  his  bail-book ;  and  appoiat 
him  to  meet  you  at  the  judge's  house  or  chambers  fr 
the  purpose ;  bring  the  bail,  and  then  he  will  take  tk 
recognizance ;  pay  him  at  chambers  1 1. 6s.  at  WestmM* 
Ss.  4d.  more ;  notice  must  be  given  to  plaintiffs  attor- 
ney of  their  being  put  in,  pursuant  to  the  following  rale. 

Notice  of  bafl  Ordered,  that  every  attorney  of  this  court,  who  b4 
to  be  given.  SVLe&  out  any  writ  of  error  to  reverse  any  judgment  ob- 
tained in  this  court,  in  which  special  bail  ought  to  be  pal 
in,  after  the  putting  in  of  such  special  bail,  shall  give  no- 
tice thereof  without  delay,  to  the  defendant  in  the  writ  of 
error,  or  to  his  attorney.  R.  M.  5  W.  &  M. 

In  error.  Doe  v.  to 

Notice  of  bafl.      Take  notice,  that  special  bail  was  this  day  pat  roup* 

the  writ  of  error  brought  in  this  cause,  with  the  clerk  of 

the  errors,  before  the  honourable  Mr.  Justice •(«)** 

2^°before  a  his  chambers  in  Serjeant  8- Inn,  Chancery-lane,  U**l 
coaxnnB&ODer,  ^^  ^16">  names  are  J*  K.  of,  <&c.  chymist,  and  G.  H.ot 
'  Ac.  baker.     Dated,  &c.  Yours,  Ac. 

G.  H.  attorney  for  defends 
To  Mr.  A.  K.  attorney  for  the  plaintiff. 

It  seems  court  will  not  grant  time  to  perfect  bail » 
error,  unless  real  error  can  be  suggested.    2  Wilt.  114* 

The  original  names  are  continued  in  error  until  tk 
transcript  is  carried  over. 

Where  the  plaintiff  in  error  within  four  days  «B* 
being  ruled,  put  in  better  bail,  vis.  on  the  day  after 
Hilary  term  gave  notice  that  he  should  justify  the  a* 
bail  on  the  first  day  of  the  ensuing  term,  and  two  d*£ 
before  the  first  day  of  that  term,  gave  notice  of  fr* 
bail :  held  that  the  latter  bail  were  not  entitled  to  jorifr 
there  being  no  reason  assigned  for  the  non-appearance* 
the  former  bail.  Lunn  v.  Leonard,  1  Matde  and  &k 
366. 


(a)  The  same  bail  who  were  in  the  original  acti* 
may  become  bail  in  error,  if  they  are  able  to  jtfWj- 
8  Term  Rep.  639.    Martin  v.  Justice. 


i 
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Where  the  plaintiff  in  error,  was  ruled  in  vacation  to 
put  in  better  bail,  and  took  no  notice  of  it  until  four 
lays  before  the  next  term,  when  he  gave  notice  of  added 
bail  for  the  first  day  of  the  term,  the  court  would  not 
permit  the  bail  to  justify.  Ostrich  and  another  v.  WiU 
ton,  1  AJaule  and  Selw.  367.  n.a. 

Of  excepting  to  the  Bail. 

If  the  bail  are  not  approved  of,  the  plaintiff  in  the  How  exoep- 
>riginal  action  may  have  a  rule  for  better  bail,  which  is  tion  to  be  en* 
)btained  at  the  clerk  of  the  errors,  pay  2s. ;  serve  a  copy,  tared, 
wd  if  the  bail  do  not  justify,  or  better  bail  be  put  in 
nrithin  four  days  after  notice  of  the  rule,  he  may  take 
>ut  execution ;  as  the  bail  are  considered  as  a  nullity. 
\  East,  580.     But  the  writ  of  error  still  remains,  and  the 
defendant  in  the  original  action  may  proceed  on  bis  writ 
>f  error   to    reverse    the   judgment    notwithstanding. 
1  East,  580.    2  Ld.  Ray.  840. 

Doe.  >      Unless  the  plaintiff  in  the  writs  of  error*  puts  in  Ru)e  for  bet. 
Roe.  $     better  bail,  within   four  days  next  after  notice  te  bafl* 
lereof  given  to  the  said  plaintiff,  or  his  attorney,  exe- 
cution will  issue.  Clerk  of  the  errors. 

If  bail  in  error  be  excepted  to,  and  do  not  justify  with-  ^  JJ1  ^rror 
n  the  time  allowed  by  the  rule,  still  they  remain  as  bair Slnot 'iSv 
ill  they  be  exonerated;  and  if  any  proceedings  be  taken  m  jyjfe  ^ 
tgainst  them,  (although  they  be  considered  as  no  bail,)  costs  if  they 
hey  will  not  be  exonerated  without  payment  of  costs,  arenotexone- 
9ould  v.  Holmstrong,  7  East,  582.     But  if  others  had  r*^fare 
>een  put  in  and  justified,  I  conceive  in  that  case,  it  would  SJKrt  52m. 
lave  been  otherwise.  «g*"« 

If  the  defendant  in  error  do  not  except  to  the  bail  for  Within  what 
nsufficiency  thereof  within  twenty  days  next  after  notice  ceptodto  **" 
hereof  given  to  him  or  his  attorney,    then  such  recogniz- 
mce  shall  be  allowed.     R.  M.5W.&  M. 

If  a  rule  for  better  bail  be  served  in  vacation,  you  have  When  to  jus* 
io  occasion  to  justify,  until  the  next  term ;  because  bail  *fy' 
Jan  never  be  perfected  but  in  open  court,  unless  now  by 
itat.  on  mesne  process. 

The  same  notice  is  allowed  to  justify  in  error,  as  in  The  same 
common  cases,  viz.  if  they  be  the  same  bail  as  were  put  JJ^k*  to  Ju#* 
nto  justify,  then  Monday  for   Tuesday  will  do:  if  ad-  ^m  in  other 
led   bail,  then  two  days  exclusive ;  and  the  common 
notice  for  justification  will  do ;'  bespeak  the  book  of  the  clerk 
)f  the  errors,  to  go  to  Westminster;  make  affidavit  of  the 
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serviqe;  give  counsel  brief  to  move  Jo  justify,  lto.  6i. 
clerk  of  the  errors  10s. ;  officers  p'f  the  court  9s.  6d.  Ruk 
for  allowance  of  the  bail  must  be  dr^wn  up  at  the  deA  of 
the  rules,  and  served,  (a)  And  you  may  add  bail  u4 
justify  saipe  ^s  on  mesne  process  by  giving  notice. 


Rule  to  cer- 
tify  record. 
Ca*.  Temp. 
Hard.  332. 


Rule  to  certi- 
fy. 


After  service 
with  whom 
proceedings 
are  to  be  left. 


If  you  do  not 
examine  it  in 
term,  you  pay 
for  the  keys  of 
the  treasury 
6&  IOd.  extra. 


If  the  tran- 
script money 
be  not  paid. 


Of  the  Rule  to  certify  Record. 

The  bail  being  complete,  search  when  the  writ  of  error 
is  returnable  (if  no  bail  is  required.)  This  step  istbefint 
that  defendant's  attorney  in  error  takes;  if  'it  is  retail- 
able  in  the  same  term  the  allowance  is  made,  then  pro- 
ceed by  giving  a  rule  (which  you  get  at  Mr.  Smw* 
office)  for  the  plaintiff  in  error  to  certify  the  record, 
which  rule  expires  in  eight  days  after  service ;  pay  for  it 
2s.  serve  attorney  with  a  copy. 

In  the  Exchequer-chamber. 

Doe   }     Unless  the  plaintiff  in  the  writ  of  error  cerfr 

v.     >  fies  the  record,  within  eight  days  next  after  to- 

Roe.  )  tice  hereof  given  to  the  s&jd  plaintiff  or  his  alt* 

ney,  a  nonsuit  will  be  entered.  Clerk  of  the  errors. 

After  service  of  this  rule,  the  plaintiff's  attorney  ink 
original  action,  leaves  a  copy  of  all  the  proceedings  ftoa 
the  declaration  to  final  judgment,  with  Mr.  Smitt,  te 
clerk  of  the  errors,  who  sends  to  the  attorney  for  tk 
defendant  in  the  original  action,  for  the  transcript  mooer. 
which  being  paid,  he  proceeds  to  make  a  transcript  a 
rolls  of  the  proceedings  to  final  judgment:  when  do* 
the  attorney  for  the  plaintiff  in  the  original  action  obUi* 
it  from  him,  and  takes  it  to  Mr.  Edge  at  the  treasoiT. 
Westminster-hall,  and  examines  the  same  with  the  orp 
nol  roll  carried  in,  where  it  is  left  for  the  bag-bearer  to 
return  it  to  Mr.  Smith  again  tq  be  filed  in  tbe  Exchaf* 
ch^jnber. 

But  if  the  transcript  money  be  not  paid  on  the  expo* 
tion  of  the  rule,  the  plaintiffs  attorney  in  tbe  origin*!*" 
tion,  may  make  an  affidavit  of  the  service  of  thernk* 
certify,  and  take  same  to  $lr.  Smith,  who  will  sign  *  **" 


(a)  If  the  foil  <jq  wt  justify,butqthersdointbeir*J 
their  names  way  be  strqc^  pu,t  of  the  recqgnizqqce*  1  *£ 
387.    Jwtfs  y.  Tyhh ;  but  tjie  qoujt  mu$t  fc*  WW  * 

this  purpp§e. 


i 
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pros,  which  enajbies  tfrje  plaixtftff  in  the  origin  9**u>P» 
to  take  out  execution  for  the  sum  for  which  tb#  judgr 
ment  is  recovered  and  the  costs  taxed  thereon.  But  in 
this  case  the  stat  8  H.  7,  c.  10.  gives  no  costs  in  error. 
Salt,  one,  Sfc.  v.  Richards,  7  East,  111.  But  yoq  may 
still  proceed  on  the  writ  of  error  to  obtain  the  costs. 

N.  B.  In  case  the  plaintiff's  attorney  has  ppt  filed  ft  bill  To  file  thp 
to  warrant  his  proceedings,  it  should  now  be  done,  and 
of  the  term  the  declaration  is  of  (in  case  the  judgmept  be 
by  default  or  on  inquiry.)  If  there  be  a  verdict,  it  is  un- 
necessary, as  the  want  of  a  bill  cannot  be  assigned  for 
error. 

Until  the  transcript  of  the  record  is  carried  over  to  the  Tffl  the  tnm- 
Exchequer-chamber,  all  the  proceedings  hitherto  men-  8?3>*  er^aU 
tioned  are  in  the  court  of  King's  Bench ;  but  when  the  proceedings 
transcript  is  delivered  over  to  Mr.  Smith,  the  clerk  of  the  remain  in 
errors  in  the  Exchequer-chamber,  they  are  then  in  the  court  below, 
court  above  to  which  they  are  removed. 

The  defendant  in  error  cannot  trapscribe  the  record. 
I  JVils*  35.  be  jpust  nonpros  the  suit. 


Of  Amendment  after  Judgment  if  Error  brought,. 

When  the  transcript  is  returned  and  filed,  the  plaintiff 
in  error  may  move  to  anjend  the  writ  of  error,  or  the  de- 
fendant in  error  may  move  to  quash  it,  or  it  may  abate,  or 
be  discontinued. 

By  stat.  ft  Qeq.  1.  c.  13.  all  writs  of  error  wherein  there  Variance, 
shall  be  any  variance  from  the  original  reoqjrcli  or  othef 
df  feet,  m$y  and  shall  be  amended  find  made  agreeable 
to  such  record,  by  the  respective  courts,  wjiere  such  writ 
or  WT)\$  of  error  sjiall  be  mac(e  returnable. 

It  seems  no  costs  qre  to  be  p^itf  cm  any  amendment,  No  C0StA- 
FUzgib.tyL  IStr.tSS.  8  #*.  80$.  Co&42$. 

A  fault' in  the  writ  of  error  was  amended  without 
9  Str.  863.  So  by  striking  out  a  plaintiff.  Ibid,  898.  The 
court  jn*y>  when  cause  ip  (be  pttper,  amend  af  qficio. 
lbid,m<  L4.Z*y.  1687.  £*r»«rtf,  46g, 

Jn  an  action  against  two,  oqe  foui^d  not  guilty,  the  Action  flgsjnsi 
othpr  had  $i  verdict  qgajqst  him ;  the  latter  brought  error  tw^owfound 
in  the  name  of  b^tb.  Motiqp  tp  quash  it^  motion  at  ^yijuyr 
same  time  ip  ameqd  by  striding;  out  the  nanie  of  defend-  error  Sou^ii 
ant,  fouqd  not  guilty  ;  bpth  rules  c$me  on  together,  and  in  names  of 
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both,  court     court  ordered  the  amendment,  and   discharged  the  rc> 
ordered  writ   to  quash.   Verekt,  Esq.  %  an.  v.  Rqfail>  Cowp.  Bep.& 

ed.  A  mistake  in  the  name  of  the  defendant  in  error,  iW 

•  jfljjfcfcg  in  ti,c  issued  execution,  this  court  granted  a  rule  to  shew  cm* 
name  of  de-  w^y  the  sheriff  should  not  pay  the  money  levied  on  fc 
fendant  in  execution  into  court,  and  enlarged  that  rule,  in  order  fc 
error.  allow  the  plaintiff  in  error  to  amend  his  writ   2Smi 

R.  259. 

No  amend-  **u*  w^ere  wr^  °*  cor  was  returnable  before  thegrrsf 

ment  if  error    °f  ^e  judgment,  on  which  it  was   brought,  court  Wi 

returned  be-    this  not  to  be  amendable  by  the  statute.    2  Stra.  807. 

fore  giving      Wright  v.  Canning,  2  Ld.  Ray.  1531. 
judgment* 

Of  quashing  Error. 

The  general  ground  of  quashing  a  writ  of  error,  i 
some  fault  or  defect  therein,  that  is  not  amendable  bj 
stat.  5  Geo.  1.  c.  13.  and  it  seems  the  application  oogfc 
to  be  made  to  the  Exchequer-chamber  wherein  it  is  re- 
turnable, but  it  cannot  be  quashed  in  this  court  Uf4 
v.  Skutty  Dougl.  352.  see  the  note. 

Costs  are  al-       By  stat.  4  Ann.  c.  16.  s.  25.     Upon  quashing  any** 
lowed  on        of  error  for  variance  from  the  original  record,  or  otta 
quashing  the    defect,  the  defendant  in  such  error,  shall  recover  aju* 
plaintiff  his  costs,  as  he  should  have  had,  if  the  judg- 
ment had  been  affirmed,  and  in  the  same  manner. 

This  statute  is  not  confined  to  those  cases  only,  wkff 

a  variance  from  the  original  record  was  assigned  ai  error; 

but  extends  to  all  writs  of  error  by  reason  of  the  woi&b 

the  statute  or  other  defect, 
l  Wis.  88.         n  geemg  a  wrjt  of  error  may  be  quashed  being  bro^ 

by  one  defendant  only,  of  a  judgment  against  tw0>  M; 
*  Ld.  Raym.  laid  to  the  damage  of  one.  Brewer  v.  Turner,  1  Str^ 
1403.  8  Mod.  305.  5  Mod.  338.  Salk.  319.  2  Str.  1110.  bj*» 

court;  and  costs  are  given.  Str.  606.  8  Mod.  8W.  *J 

said,  a  writ  of  error  cannot  be  quashed  till  the  trstfdf 

is  returned  and  filed.    Ld.  Ray.  329. 

But  will  not  But  where  a  writ  of  error  was  brought  on  the  *J* 
quash  it  if  cf  usury,  returnable  in  the  Exchequer-chamber;  H* **J 
JJJgf  ™  a  held,  that  this  application  ought  to  be  made  to  the  cat* 
Son  return-  °'  Chancery,  or  to  the  Exchequer-chamber,  whe*  * 
able  in  Ex-  returnable.  Lloyd  qui  tarn  v.  Skutt,  Dougl  3&  **j 
chequer,  there  it  is  said,  on  application  to  the  Chancery,  that  **• 

refused  to  entertain  the  question,  but  the  court  of  a*6** 
quer  held  that  the  writ  of  error  lies  to  that  court 
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If  the  writ  of  error  be  returnable  before  judgment  sign-  J?  t^u"i  *•" 
>d  it  is  good.  5  2?arf,  145.  fofejudgment. 

The  court  on  motion  will  not  quash  a  writ  of  error,  J^JjJL?" 
hough  brought  twenty-nine  years  after  the  judgment,  for 
ibis  would  be  to  deprive  the  party  of  the  benefit  of  reply- 
ng  the  exceptions  in  the  statute.     2  Str.  837. 

A  writ  of  error  having  been  quashed  because  brought  J?"0*  *V 
>y  a  feme  covert  without  her  husband,  the  defendant  in  JjJJoStaii- 
?rror  is  entitled  to  costs  under  stat.  4  Ann.  APNamara  v.  band  joining 
Fisher*  8  Term  Rep.  302. 

See  1  Str.  139.  2  Sir.  834.  Barn.  270.  where  not  liable 
;o  costs.     Also  see  further  on  when  the  writ  abates. 

On  a  writ  of  error,  the  King's  Bench  sends  only  the  SfJP"^'8 
rauscript    to   the   Exchequer-chamber,    and    therefore  gencj8  ^  tran- 
:he  transcript  must  be  brought  back  to  the  King's  Bench  script 
»  be  amended  by  the  original  record.     Str.  837.  Rutter 
t.  Redstone. 

If  there  be  any  mistake  of  the  clerk  made  in  the  tran-  JSkfe  tranT 
tcript,  the  court  above  will  order  the  transcript  to  be  script 
imended  by  it.     Hard.  505.  see  1  WUs.  337. 

As  to  an  inferior  court,  costs  are  to  be  paid  on  amend-  Corts^eBt 
nent,  provided  the  plaintiff  proceed  no  further.  2  Ld.  amen 
Raym.  897.  Barn,  17.  But  if  amendment  be  made  after 
rerdict  bv  virtue  of  the  statute  of  jeofails,  no  costs  are 
given.  Cas.  temp.  Hard.  314.  The  postea  may  be 
imended  by  the  judge's  notes  after  final  judgment  and 
irror  brought.  3  Term  Rep.  749.  So  where  damages 
ire  given  for  a  greater  sum  than  laid,  and  error  brought, 
sourt  will  permit  plaintiff  to  enter  a  remittitur,  on  pay- 
nent  of  costs  of  the  writ  of  error.  1  S.  Black.  Rep.  643. 
So  where  defendant  pleaded  the  general  issue,  and  statute 
>f  limitations,  a  verdict  was  found  for  plaintiff  on  the 
Irst  issue,  and  no  notice  taken  of  the  last;  after  error 
wrought,  and  joinder  (which  was  assigned  on  this  point,) 
xrart  allowed  it  to  be  amended,  on  payment  of  costs, 
\  Term  Rep.  659.  Petrie  v.  Hannay.  Vide  another  amend- 
nent,  349.  So  a  judgment  may  be  amended  by  changing 
t  from  de  bonis  propriis,  to  de  bonis  teetatoris  si,  ftc. 
liter  error  brought.  Short  v.  Coffin,  3  Burr.  2730.  DougL 
[16.  cited.  So  the  name  of  the  plaintiff's  attorney  in  the 
warrant  on  the  roll,  so  as  to  make  it  correspond  with  that 
>f  the  declaration  after  error  brought,  and  assigned  for 
>rror.  Richards  v.  Brown,  116.  See  Barnes,  18.  7  Soli. 
H.  1  Str.186. 
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Of  the  Action  on  the  Judgment  pending  Error. 

If  the  plaintiff  brings  an  action  in  the  judgment  pend- 
ing a  writ  of  error*  and  be  has  obtained  judgment  for 
want  of  a  plea  and  execution  on  it,  the  court  will  on  appli- 
cation stay  the  proceedings,  as  it  would  be  unreasonable 
that  the  plaintiff  should  proceed  in  execution  of  a  judg- 
ment which  would  of  course  fall  to  the  ground,  in  cue 
the  original  judgment  upon  which  it  was  founded,  should 
be  reversed,  and  restrain  also  the  defendant  from  bringiag 
a  bill  in  equity.     Taswell  v.  Stone,  4  Burr.  2454. 

To  stay  pro-!  In  an  action  on  the  judgment  pending  error,  the  court 
caedlog8  «»  held,  that  the  defendant  was  not  in  a  situation  to  make 
Iudjzment  an  y  application  to  stay  the  proceedings  in  the  action  until 
bail  must*flrst  &e  had  Put  *D  bail.  Smith  v.  Shepherd,  5  Term  Rep.  9. 
be  put  in  and  Determined  in  BickneU  v.  Longsiaffe,  6  Term  Rep.  455. 
perfected,        that  he  must  perfect  his  bail  first. 


Acknowledge       On  motion  to  stay  proceedings  pending  error,  it 
ment  of  error  sworn   that  defendant  had  acknowledged  that  the 
brought  for     0f  error  which  had  been  depending  two  years  was  for 
J"  delay.     Court  ordered,  that  upon  the  defendant's  con- 

fessing judgment  in  this  action,  and  undertaking  to  brag 
no  writ  of  error  thereon,  execution  should  be  staid  til 
the  determination  of  the  writ  of  error.  And  court  said, 
that  they  could  not  make  him  undertake  to  waive  his  right 
in  that  respect.     Gribbte  v.  Abbot,  Cowp.  Rep,  12. 

Pending  se-  Ercor  on  a  judgment,  in  C.  P.  afterwards  error  in  parba- 
cond  writ  of  meat,  they  nonprossed  the  first  writ  of  error,  and  motion 
error,  action  to  stay  the  proceedings  in  an  action  oo  the  judgment 
on  the  judg-  pending  the  second  writ.  Butter,  J. — It  appears  by  tke 
ment*  defendant's  own  conduct,  that  the  writ  of  error  has  beet 

sued  oi*t  without  any  foundation  for  it  Rule  dis- 
charged with  costs.  IMwiatl*  v.  Shepherd,  2  Term  Rep. 

On  death  of  Where  an  action  is  brought  on  a  judgment  recovered  is 
plaintiff  be-  the  King's  Bench,  and  after  judgment,  the  defendant 
tore  affirm-  brings  error,  anil  obtains  a  rule  to  stav  proceedings  is 
wufrefowthe  ***e  mean  time,  and  the  plaintiff  dies  before  judgment  af 
judgment  to     firmed,  the  court  will  not  permit  judgment  to  be  entered 

he  entered       nunc  pro  tunc.     Bates  v.  Lochwood*  1  Derm  Rep.  631. 
nunc  pro  tunc. 

If  a  second  "  ^  c*e^e,*<**Dt  bring  a  writ  oi  emrow  m  an  action  o» 

action  be  the  judgment,  and  plaintiff  brings  another  action  on  the 
brought  on  judgment,  and  recovers,  he  cannot  sue  out  execution  on 
the  judgment 
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the  second  judgment,  till  the  writ  of  error  be 
Benwell  r.  Black,  3  Term  Hep.  643. 

Qfaltedging  Diminution. 

After  the  transcript  is  examined  and  delivered  over  to  Afar  mute 

Mr.  Smith,  the  defendant'*  attorney  in  error  applies  to  up  and  ew 

kin  for  a  rule  to  allege  diminution!,  which  is  to  be  done  J*?6**1* 

•   i_  *.  j  ^       a.  ^  •  -a  *         x^    delivered  over 

m  eight  days  after  service,  or  a  nonsuit  may  be  entered;  t0  clerk  of 

pay  8d.  per  foJkv  and  2*.  4d.  for  rale ;  serve  a  copy  cm  the  errors  in 

the  plaintiff*  attorney,  who  most  call  at  Mr.  Smith? 8  Exchequer. 

office,  and  pay  thesvm  demanded ;  if  not,  he  wHI  require  Rule- to  at** 

affidavit  of  the  service  of  the  rule  to  be  tendered  to  bvte  lege  Anta* 

before  he  signs,  a  nonpros  (provided  the  attorney  for  the  tion- 

defendant  in  error  msiets  on  a  nonpros  before  he  sends  to 

the  plaintiff's  attorney  >;  but  if  he  sends^  and  there  is  we 

answer  the  next  moaning,,  he  will  sign'  a  nonpros  and  tax 

the  costs. 

In  the  Exchequer-chamber, 

Roe  1  Unless  the  plaintiff  h*the  writ  of  error  alleges  dimi-  Kul«  to  al- 

▼.  >  nution,  within  eight  days  next  after  notice  hereof  Jc*S0^un^^ 
Hoe.  Sf  given  to  the  said  plaintiff,  or  his  attorney,  a  non-  names  of  the 
suit  will  be  entered.    Smith,  clerk  of  the  errors.  parties  are 

(a)  Formerly  a  writ  of  diminution  issued,,  which  was 
not  an  original  writ,  but  if  issued  out  of  the  court  of  error 
to  allege  diminution,  if  the  whole  record  is  not  certified, 
or  not  ttuiy  certified',  the  party  injured1  may  allege 
diminution*  of  the  record,  and  cause  it  to  be  rectified.  But 
no  diminution  can  be  alleged  on  records  out  of  inferior 
courts,  Sid.  40.  7  Mod.  103.  except  Wales  and  county 
palatine,  1  Salk.  206.  But  the  court  may  award  a  certiorari 
ad  informandum  conscientiam.  Errors  cannot  be  entered 
until  the  certiorari  of  diminution  alleged,  and  the  rule  to 
assign  errors  is  out. 

If  the  writ  of  error  be  returnable  the  first  day  of  term,  if  return  first 

the*  plaintiff  in  error  is  to  transcribe  the  same  term,  allege  day  ofteroi, 

diminution   the  term  following,  assign  errors  the  next  when  to  tran- 
scribe. 


(va)  Diminution  is  either  of  the  body  of  the  record  or  of 
its  out-branches,  as  of  the  original  writ,  warrant  of  attor- 
ney, &c.  and  after  alleged,  a  certiorari  issues  to  certify  all 
the  record. 
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term,  and  argue  them  the  fourth  term,  provided  the 
ral  rules  are  taken  out  and  served  without  loss  of  ti 


Rule  to  assign  Errors. 

Rule  to  assign  If  the  plaintiff  in  error  alleges  diminution,  then  in  the 
errors.  next  term  get  a  rule  from  Mr.  Smith  to  assign  errors  (paj 

2s.  4d.)  which  expires  in  eight  days  next  after  service. 

Serve  plaintiffs  attorney  with  a  copy.     The  common 

errors,  which  are  best  and  cheapest,  are  entered  by  Mr. 

Smith,  pay  him  8s.  counsel's  signature  is  not  necessary. 
Counsel's  But  if  special  errors  are  assigned,  then  the  assignment  it 
hand  not  ne-    drawn  and  signed  by  counsel,  fee  10s.  6d.  ingross  same  oa 

If  'special  cr-    a  4dt  stamPt  PaPer>  and  file  **  witb  Mr-  £»»**»  P*y  8s.  who 

rorsTcontra."   W'U  give  an  office  copy  to  the  attorney  for  the  defendant 

Joinder.  *n  enror' — The  defendant's  attorney  in  error  will  then 

draw  the  joinder,  and  get  counsel  to  sign  same,  which  also 

is  filed  with  Mr.  Smith,  on  a  4d.  stampt  paper,  and  file  if 

with  Mr.  Poole. 


In  the  Exchequer-chamber. 

Rule  to  assign    &>*    7     Unless  the  plaintiff  in  the  writ  of  error  as- 
errors.  v.     >  signs  error  or  errors,  within  eight  days  next 

Doe.  j   after  notice  hereof,  given  to  the  said  plaintiff  or 
his  attorney,  a  nonsuit  will  be  entered. 

Clerk  of  the  errors 

If  the  plaintiff  in  error  within  the  time  limited  by  the 
rule  do  not  assign  errors,  the  defendant  may  apply  to  Mr. 
<  Smith,  and  he  will  sign  a  nonpros,  and  tax  the  costs,  then 
execution  may  issue. 


Assignment  of  Errors. 

I  n  ture  f        J^n  ass^gnment  °f  errors  is  in  the  nature  of  a  decbuft- 
declwation.  *  *ion>  ^  j^ac-  Abr.  216*  and  is  either  of  errors  in  tact,  or 
errors  in  law. 


Errors  are  Errors  in  law  are  common,  or  special.    The 

common  or      errors  are,  that  the  declaration  is  insufficient  in  law,  to 
special.  maintain  the  action ;  and  that  the  judgment  was  girw 

for  the  plaintiff  instead  of  the  defendant.  Special  errors 
are  in  cases  of  judgment  by  default,  the  want  of  a  hill,  or 
warrant  of  attorney,  or  other  matter  appearing  on  dtf 
face  of  the  record,  which  shews  the  judgment  to  haw 
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een  erroneous.  The  plaintiff  may  assign  several  errors 
a  law,  but  only  one  error  in  fact ;  and  he  cannot  assign 
rror  in  fact  and  error  in  law  together.  I  Str.  439. 

Where  there  are  several  plaintiffs  in  error  they  must  all  'tjfTS?1 
oin  in  assigning  errors,  unless  some  have  been  summon-  p 
>d  and  served. 

And  errors  must  be  assigned  in  term,  and  not  in  vaca- 
ion.  Sty.  Pract.  Reg.  241.  After  in  nullo  est  erratum 
tleaded,  an  assignment  of  general  errors  shall  not  be 
amended.    2  Mod.  304. 

Error  cannot  be  assigned  contrary  to  the  record,  if  it  is  Can^?^aJ*n 
udgment  must  be  affirmed.  1  fVils.  85.  Bradburn  v.  Tay~  ^^^ 
or.  1  Sir.  684.  Helbret  v.  Held.  1  Roll.  Jbr.  758.  pi.  8. 
Where  the  matter  alleged  is  not  by  law  assignable,  there 
in  nullo  est  erratum  is  a  demurrer  in  law,  as  the  want  of 
in  original,  or  bill  after  verdict. 

If  neither  plaintiff,  nor  his  attorney,  can  be  found,  the  I£??!£?r    u 
2ourt  will  order,  that  the  rule  to  assign  errors  fixed  up  ^raey  j^r  a 
in  the  King's  Bench  office,  shall  be  good  notice.  Str.  417.  found  to 
Leeds  v.  Power.  serve  rule. 

Of  the  Writ  of  Certiorari. 

In  case  the  plaintiff  in  error  should  assign  for  error  (after  if  error  be  at- 
judgment  by  default)  the  want  of  a  bill,  he  should  sue  signed  on 
out  a  certiorari  to  verify  his  errors,  which  is  a  judicial  J"11  °f  a 
writ,  issuing  out  of  the  court,  where  the  writ  of  error  is  jj  >  a.°er" 
depending,  directed  to  the  chief  justice  of  the  court  of   oran  1MU  ' 
King's  Bench  for  certifying  a  bill,  which  is  tested  in  the 
name  of  the  chief  justice  of  the  court  of  Common  Pleas ; 
and  it  ought  not  to  bear  teste  before  the  assignment  of 
errors.     It  is  to  be  signed  by  Mr.  Smith  and  sealed. 

But  if  the  plaintiff's  attorney  does  not  make  out  the  if  the  plaintiff 
certiorari,  the  defendant,  in  error,  may  compel  him  by  in  error's  at- 
obtaining  a  rule  for  that  purpose  of  Mr.  Smith,  serve  a  toiuey  ^©es 
copy  on  his  attorney,  and  he  must  within  the  limited  noL|!™?  out 
time  sue  out  the  certiorari,,  leave  it  with  the  clerk  of  the  how  to  compel 
declarations  in  the  King's  Bench  office,  who  will  return  him. 
it  with  a  copy  of  the  bill,  which  he  gets  the  chief  justice 
to  sign,  and  then  it  is  delivered  over  to  Mr.  Smith. 

But  if  no  certiorari  be  sued  and  returned  in  the  time 
limited  by  the  rule,  then  you  may,  by  applying  to  Mr. 
Smith,  sign  a  nonpros,  and  take  out  execution. 

In  case  the  bill  should  not  be  filed  before  the  assign-  If  the  bill  be 

not  filed. 
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m^nt  of  errors,  antf  the  same  is  so  returned  to  (he  ^ 
tiorccrt,  still  the  defendant  in  error  may  fite  the  biH  of  tfe 
term  the  cTeciat atioh  fe  of  with*  Hie  <ilei»k  of  tbedecto* 
tSoikiPof  the  King's  B&tth,  and  he  may  afterwards  soe 
otit  a  writ  of  certiorari  in  the  Exchequer-chamber,  wiack 
is  signed  by  Mr.  Smith,  then  seal  it ;  leave  Same  wftk  Mr. 
Maddock,  the  clerk  of  the  declarations,  who  will  certify 
the  bill,  and  take  same  to  the  chief  justice  for  his  retort, 
which  is  taken  away  by  you  and  filed  withMr.&mft.  Tk 
court  of  King's  Bench  will  not  inquire  liow  the  billca* 
there.  See  1  Taunton  Rep.  126.  French  v.  Coot.  Wta 
ctorie.ybu  may  plead  nultio  est  erraturii,  and  the  cod 
Will'  whexi  the  causg  is  set  doWn,  affirm  tha  jodgmwt 
T? here  are  many  cases  in  9  Finer  555.  t3o  this  effect  2  At 
&&y.  1476.  Com.  It.  US.  1  SaVc.  267.  the1  court  ti 
apply  the  reconf  to  that  wtiifcHis- good,  and' support  to 
judgment. 

CanH&tfBut       The  plaintiff  in  error  can- h'aVe  but' one  tfritofftrfo' 

Srari.        rdrl  *Str'  ^6"  *w*r^fe«  V.  Berry.    Baiters  v.  Mm 

ib.  819: 

fe^i'musf*      Ordered  that  no  certiorari  upon  a  writ  of  error,  Ad 
mav^court      be  8ue^  ou*>  or  madesi  by  an  attorney,  after  a  certkrvn 
for  a  second,    in  the  same  cause  hath  Been  already  sued  out,  and  retim- 
ed, without  motion  in  court  by  counsel.    R.  E.  11  Cbt.2. 


Of  what'  Term  the  Original  is  to  Be. 

When  all  the  proceedings  are  in  one'  and  the  a* 
tferm;  an  original  in  that  term1  'Will  warrant  same:  W 
ail  original  of  the  term  final  judgment'  is  given,  willoot 
Warrant  that'  judgment,  if  it  appear  upon  the  same  ft 
cord  that'  there  have  begn  proceedings  of  a  preced* 
teim,  as  an  interlocutory  judgment.  1  Wile.  181.  A* 
v.  Sweeting.  It  is  sufficient  if  a  warrant  of  attorney  k* 
filed  at  any  time  pending  the  suit 

May  plead  or      To  ab  assignment  of  errors,-  the  defendant  may  [*■* 

demur  to  an     or  demur.    Plfcag  in  error  arte  oommon,  orspeoaJ.  TI* 

assignment  of  camtnon  plea,  or  joinder  in  ntdto  est  erratum,  or  W 

emfT9m  there  is  no  error  in  the  record  or  proceedings;  whidi  * 

in  the  nature  of  a  demurrer,  and  at  once  rrfere  the  mitttf 

of  law  arising  thereon,  to  the  judgment  of  tb*  wait 

Tidd,  1085. 

tL^S^        If  error  beall*ged  in  the  hadJ  of  fte  ^ord,  *"J 
the -record.       est  erratum,  is  a  good  rejoinder,  for  this  shall  pd** 

irtfttterin  th*  judgment'  of  the  court  1  Aoll.  iflr.WJ. 
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4  fey  pleading  in  nullo  est  erratum,  the  defendant  id 
terror  admits  the  record%to  be  perfect,  and  neither  party 
can  allege  diminution,  ot  pray  a  certiorari,  1  Salk.  269. 
But  before  or  after  in  nullo  est  erratum  pleaded,  the  court  , ' 
*x  officio  may  award  a  certiorari)  1  Salk.  2699270.  in 
(order  if  possible  to  support  the  judgment  without  a 
^certiorari  being  sued  *  where  the  want  of  a  bill,  original, 
or  warrant  of  attorney  is  assigned  for  error;  2  Ld 
Hay.  1005.  1  Salk.  269.     2  Str.  765.  819,  907. 

The  defendant  may  plead  a  release  bf  errors :  and  such 
release  being  in  the  same  instrument  with  the  warrant  of 
attorney,  and  dated  in  the  term  in  which  judgment  id 
entered,  is  good.  Str.  1215;  Landon  v.  Pickering. 
Show.  50.    8  Atk.  29. 

*  If  defendant  dies  after  in  nulld  est  erratum  pleaded,  the  if  the  defend 
court  may  reverse  the  judgment,  Without  a  new  writ  of  dant  diet* 
error,  for  the  writ  does  not  abate.  Show.  186. 

The  defendant  may  plead  the  statute  of  limitations.  Defendant 
Sir.  1055.    B.  R.  H.  346.  may  plead 

If  an  error  in  fact,  and  an  error  in  law  be  assigned,  the  limitations, 
defendant  must  demur;  for  this  is  double.     1  Lev.  105.  «»      ,- 
76.     iMoU.16Ll.Sb.     2  Str.  915.  da^usfde^ 

mur. 

Of  arguing  the  Errors,  (a) 

•  Thenfcxt  term,  being  the  fourth,  the  defendant  in  error  Setting  down 
(if  general  errors  are  assigned)  may  plead  in  nullo  est  er-  for  argument 
ratum,  which  is  done  by  informing  Mr.  Smith  the  first 

day  of  the  term,  or  previous  thereto,  (which  is  best) :  he 
also  sets  down  the  cause,  pay  9s.  6d.  and  moves  to  affirm 
the  judgment.  N.  B.  You  may  now  apply  for  interest  to 
be  added  in  the  Exchequer-chamber,  but  such  applica- 
tion is  made  by  special  motion  in  court.  Wait  four  days 
after  affirmance  (exclusive,)  then  apply  to  Mr.  Smith  to 
tax  the  costs ;  pay  according  to  the  length  of  the  plead- 
ings ;  when  the  costs  are  taxed,  issue  out  execution,  but, 
before  it  is  returnable*  apply  to  him  for  the  transcript, 


(a)  If  general  errors  are  assigned  there  can  be  no  argu- 
ment—Therefore be  careful  as  to  this  point,  if  an  argu- 
ment special  errors  must  be  assigned.  And  this  court  does 
not  award  a  scire  facias  ad  auaiend.  errores,  not  having 
the  record  before  them,  but  notice  is  given  to  the  parties- 
cdnderned.  1  Vent  Si. 

3  H 
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which  take  to  the  King's  Bench  treasury,  and  fikitwik 
Mr.  Edge;  pay  2s.  6d. 

If  real  errors  Iu  ciLSe  rea*  errors  be  assigned,  and  the  joinder  ikda 
are  assigned,  before  stated,  and  it  is  meant  that  there  should  he  m 
andareln-  argument,  the  defendant's  attorney  in  error  must  thai 
tended  for  obtain  an  office  copy  of  the  transcript,  assignment,  ni 
argument-       jojnderof  Mr.  Sm^A,  pay  him  8d.  per  sheet;  wbenohta* 

ed,  make  a  copy  thereof  to  the  end  of  the  joinder,  ni 
deliver  same  to  the  attorney  for  the  plaintiff  in  error,  to 
set  down  the  cause  with  Mr.  Smith,  pay  him  9s.  6d.  the* 
is  no  necessity  to  move  for  a  concilium.  In  this  out 
the  joinder  should  be  filed  in  the  vacation  preceding  the 
fourth  term,  and  the  office  copy  bespoke,  so  that  the 
paper  books  may  be  got  ready  for  the  judges  accordiagti 
the  following  rule,  as  well  as  the  counsel  w  ho  are  to  ai(* 
the  errors.  And  the  attorney  for  the  plaintiff  in  error 
must  search  if  error  is  set  down  for  argument,  with  Mr. 
Smith,  as  there  is  no  rule  in  this  case  to  appoint  the  da j. 

When  copies  It  is  ordered,  that  no  copy  of  error  and  record  there- 
of error  and     upon  be  delivered  to  the  justices  or  barons,  before  the  it* 

the  judges  of  ten  days  notice  to  the  clerk  of  errors  in  the  Excneqs* 
the  Common  chamber,  that  the  error  assigned  in  the  record  isto  he 
Fleas,  and  argued  before  the  said  justices  and  barons,  for  both  p* 
lMheiluer-      ties,  and  that  the  attorney  for  the  plaintiff  shall  deli* 

four  copies  to  the  justices  of  the  Common  Pleas,  and  fc 
attorney  for  the  defendant  shall  deliver  four  other  cop* 
to  the  barons  of  the  Exchequer,  four  days  before  thehav 
ing  the  cause,  R.  E.  33  Car.  2. 
How  to  pro-  |f  tjje  plaintiff  in  error  does  not  set  them  dows,  * 
bibW  defendant  may ;  if  the  judgment  is  affirmed,  the*** 

taxed  by  Mr.  Smith  four  days  after,  exclusive;  ttei** 
out  execution,  a  bill  is  necessary  for  him  to  tax  by. 

A*  to  Interest  and  CotU. 

If  judges  di-        la  this  court,  it  is  the  practice,  upon  an  equal  <&*** 
vide  equally,    of  the  judges,  to  affirm  the  judgment  1  Show.  36.  Ait 

so  is  the  practice  in  the  House  of  Lords ;  but  a "j 
Kings  Bench,  if  the  court  are  equally  divided,  there  a* 
be  a  consent  of  the  parties  for  affirming  or  revets*' ■* 
judgment.  1  Str.  379.  Thornby  v.  Fleetwood,  m  ori*  • 
expedite  the  determination  in  the  House  of  Lord* 


If  damagea         Where  the  damages  are  not  assessed,  as  when . 
are  not  assess  ment  is   ffiven  on  demurrer,    the  ExcheqweH*** 


cd. 
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cannot  give  a  new  and  complete  judgment,  but  b  y  an' 

interlocutory  judgment,  quod  recuperet ;  and  the  tran- 

leript  being  remitted,  the  K.  B.  will  award  a  writ  of  inquiry    . 

ind  give  final  judgment,  Cro.  Jac.  807.  Yelv.  76.  Where  On  a  special 

%  judgment  is  given  against  the  plaintiff  in  the  King's  v^^<^fe. 

Bench,  on  a  special  verdict,  by  which  the  damages  are  versed.' 

issessed,  the  Exchequer-chamber  may,  in  case  of  reversal, 

;ive  a  new  and  complete  judgment,  for  the  plaintiff  to 

recover  those  damages.     \Ld.Ray.9,  10.  Cart A.  319. 

Skin.  514. 

The  Exchequer-chamber  is  bound  to  allow  double  ^fT6* and 
loste  to  the  defendant  in  error,  on  the  affirmance  of  a 
judgment  of  the  King's  Bench ;  but  it  is  entirely  a  matter 
n  their  discretion  whether  or  not  interest  shall  be 
illowed  on  such  affirmance.  Shepherd  v.  Mackreth, 
i  B.  Black.  Rep.  284. 

It  seems  the  mode  at  the  time  of  the  affirmance,  is  to  The  motion. 
et  counsel  move  for  a  rule  to  shew  cause  why  it  should 
wt  be  referred  to  the  clerk  of  the  errors  to  calculate  and 
J8certain  the  amount  qfthe  interest  upon  the  final  judg- 
ment, after  the  rate  of  61.  per  cent,  from  the  time  of  final 
Htdgment  being  entered  up,  until  the  affirmance  of  final 
Judgment  in  this  court ;  and-  that  such  interest  may  be 
idded  to  the  damages  for  which  such  final  judgment  was 
mtered  up;  the  rule  is  drawn  up  by  Mr.  Poole,  serve 
t,  make  affidavit  thereof,  and  then  move  to  make  it 
ibsolute. 

As  to  Interest  being  allowed  against  Bail  in  Error. 

The  plaintiff  recovered  a  judgment  in  Hilary  term,  ^  ^y*  UJ>(m 
1784,  for  8001.  the  defendant  brought  error  in  the  Ex-  *  recogni- 
;hequer-chamber,  and  put  in  bail.     In  Nov.  1785,  judg-  zance  of  bail 
nent  was  affirmed,  and  an  action  of  debt  was  brought  1°  error  "* 
igainst  the  bail  in  same  term,  and  plaintiff  recovered.  The  SfjjSEf'iVa 
!>ail  required  indulgence,  and  granted.  The  question  was,  ^  ^  „ot 
whether  the  plaintiff  was  entitled  to  interest  from  the  liable  to  in- 
taul  on  the  sum  recovered  between  the  time  of  signing  terest  between 
the  judgment  in  the  King's  Bench,  and  the  affirmance  in  J^JJjI^fL 
►he  Exchequer,  as  interest  for  the  whole  time,  since  the  ^J1^^" 
time   of  signing  the  final  judgment,    had  been  levied  end  the  afflr- 
igainst  the  bail?    Butler , «/. — ThU  is  not  an  application  manoe,but 
*>  a  court  of  equity,  but  to  a  court  of  law,  to  enforce  the  they  are  liable 
performance  of  an  engagement  which  the  bail  have  enter-  JL1^!^^ 
*d  into.    The  recognizance  they  entered  into  is  with  a  manc^#    * 
condition,  that  the  defendant  in  the  original  action  shall 
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prosecute  his  writ  of  error,  and  that  if  judgment  ahooM 
be  affirmed,  they  will  pay  the  debt  and  costs  upon  the 
former  judgment,  together  with  such  costs  as  are  oc- 
casioned by  the  delay..  So.  that  the  bail  in  express  term 
only  promise  to  pay  what  was  due  upon  the  original 
judgment,  and  the  costs  given  in  the  Exchequer-chamber; 
therefore  we  are  not  warranted  in  giving  any  more,  b 
Bodily  v.  Bellamy,  2  Burr.  1094.  it  is  laid  down,  that 
when  final  judgment  is  given  by  the  court,  the  demand 
is  liquidated,  and  no  interest  can  be  computed  after  that 
time.  Wilford  v.  Davison,  4  Burr.  2127*  it  washeU, 
that  on  affirmance  of  judgment  in  error,  bail  are  not  lia- 
ble for  more  than  they  have  undertaken  to  pay;  n&meij, 
the  debt  and  costs  which  have  been  adjudged  due.  As  to 
interest  due  subsequent  to  the  time  of  the  affirmance,  that 
Stands  on  a  different  ground ;  because  when  the  judgmest 
is  affirmed,  it  becomes,  from  that  time,  the  debt  of  tte 
bail ;  and  if  an  action  wefe  brought  on  that  jadgmeat, 
the  jury  might  give  damages  tot  the  detention  of  t be  debt, 
so  as  to  include  interest  up  to  the  time  of  final  judgment 
Frith  v.  Leroux  Sf  an.  2  Term  Rep.  67. 


If  the  judg- 
ment be  re- 
versed. 

Where  plain- 
tiff in  the  ori- 
ginal action 
has  execution 
and  money 
levied,  and 
afterjudgment 
is  reversed, 
defendant 
shall  have 
restitution. 


If  a  lease  be 
•old. 


Of  Reversal. 

If  the  judgment  be  reversed,  the  party  shall  be  restored 
to  all  that  he  has  lost  by  occasion  of  the  judgment,  CV* 
Jac.  698.  and  a  writ  of  restitution  shall  be  awarded. 

Where  the  plaintiff  in  original  action  has  execution,  and 
the  money  is  levied  and  paid,  and  the  judgment  is  *£&- 
wards  reversed,  there  the  party  shall  have  restitntk* 
without  a  scire  facias;  because  it  appears  on  the  rtcorf 
that  the  money  is  paid,  and  there  is  a. certainty  of*** 
was  lost;  otherwise  where  it  was  levied  but  not  paid,  ftf 
then  there  must  be  a  scire  facias*  suggesting  the  mater 
of  fact,  viz.  the  sum  levied,  &c.  But  where  judgment* 
set  aside  after  execution  for  irregularity,  there  needs  v 
scire  facias  for  restitution,  but  an  attachment  shall  be 
granted  upon  the  rule  for  contempt,  if  there  be  fl^1 
restitution.  Per  Holt,  C.  J.  2  Sate.  588.  19  Fin.  A 
167.  See  2  Saund.  101.     Lill.  Ent.  641. 

If  a  lease  be  taken  in  execution  by  fi.  fa.  and  »*i 
and  afterwards  the  judgment  is  reversed,  the  restitntk 
must  be  of  the  money  for  which  it  was  sold,  and  not  of 
the  term.     Cro.  Jac.  246.  pi.  3. 


ERROR.  837 


Of  the  Days  for  hearing  of  Errors  in  Exchequer* 

The    Exchequer-chamber  is  a  branch  of  the  court  of  Of  the  days 
Exchequer,  in  which  there  are  no  more  than  two  return  f°r  hearing 
lays  in  every  term :  one  is  called  the  general  affirmance  cfU8e8  m  Ex* 
lay,    being  appointed  by  the  judges  of  the   Common  chamber. 
>leas,  and  barons  of  the  court  of  Exchequer,  to  be  held 
.  few  days  after  the  beginning  of  every  terra,  for  the 
general  affirmance  or  reversal  of  judgments.     The  other 
3  called  the  adjournment  day,  which  is  usually  held  a 
lay  or  two  before  the  end  of  every  term ;  and  on  the  first 
f  these  days,  judgments  are  affirmed,  or  reversed,  or  writs 
>f  error  nonprossed.     The  intent  of  the  latter  is,  to  finish 
uch  matters  as  were  left  undone  at  the  former ;  on  which 
ast  day  also  (as  well  as  on  the  first)  judgments  may  be 
Jfirmed,  or  reversed,  or  writs  of  error  nonprossed,  on 
paying  16s.  extraordinary  to  the  clerk  of  the  errors,  and 
letting  down  the  cause  for  affirmance  two  days  before  the 
adjournment  day;  the  clerk  of  the  errors  charging  9s.  6d. 
or  every  cause  set  down  for  the  general  affirmance  day, 
aid  11.  5s.  6d.  for  the  adjournment  day. 

If  the  judgment  be  affirmed,  the  court  who  affirm  it,  Of  th«  judg- 
nay  also  give  judgment  for  costs  for  delay  of  execution,  mt?lt 
i  Saund.  22.  5.  4  Mod.  127.  and  may  award  execution, 
>y  ca.  *a.,fi.fa.  or  elegit,  without  a  eci.  fa.  Cro.  Eliz. 
107.  If  judgment  shall  be  reversed,  the  record   shall  bp  If  reverted. 
emaaded  by  statute  21  El.  for  the  Exchequer  has  no  l  B.  and  F. 
authority  but  to  affirm,  or  reverse  the  judgment    1  Salk.  30« 
103.     But  if  it  is  upon  a  special  verdict,  that  court  on 
notion  will  give  final  judgment— So  where  the  plaintiff 
n  error  is  nonsuited  or  discontinues.    2  And.  J  23.     If 
he  judgment  is  reversed  for  error,  the  whole  shall  be  re* 
rersed,  1  Salk.  24.  Carth.  235.  without  costs.  I  Sir.  617. , 

Afterwards,  to  wit,  on  next  after  in  this  Common  as- 

same  term,  comes  the  said  R.  C.  by  J.  F.  his  attorney,  si^nmentof 
and  says,  that  in  the  record  and  proceedings  aforesaid,  ertPn  m  th* 
and  also  in  giving  the  judgment  aforesaid,  there  is  mani-   ^  e(Cfr" 
fest  error  in  this,  to  wit,  that  the  declaration  aforesaid, 
and  the  matters  therein  contained,  are  not  sufficient  in  law 
for  the  said  A.  B.  to  have  and  maintain  his  aforesaid  ac- 
tion thereof  against  the  said  R.  C.     There  is  also  error  in 
this,  to  wit,  that  by  the  record  aforesaid,  it  appears  that 
the  judgment  aforesaid,  in  form  aforesaid  given,  was 
given  for  the  said  A.  B.  against  the  said  K.  C.     Whereas, 
by  the  law  of  the  land,  the  said  judgment  ought  to  have 
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been  given  for  the  said  R.  C.  against  the  said  A- B. 
And  the  said  R.  C.  prays  that  the  judgment  aforesaid, 
for  the  errors  aforesaid,  and  other  errors  in  the  record 
and  proceedings  aforesaid ,  may  be  reversed,  annulled, 
and  altogether  held  for  nothing,  and  that  he  may  be 
restored  to  all  things  which  he  hath  lost  by  occasion  of 
the  said  judgment,  &c. 

Joinder.  And  hereupon  the  said  A,  B.  bv  his  attorney,  freely 

comes  before  the  justices  of  our  said  lord  the  king,  of  the 
Bench,  and  the  barons  of  the  Exchequer  of  our  said  lord 
the  king,  of  the  degree  of  the  coif,  in  the  Exchequer- 
chamber,  at  Westminster  aforesaid,  and  says  that  there 
is  not  any  error  in  the  record  and  proceedings  aforesaid, 
or  in  giving  the  judgment  aforesaid,  and  he  prays  that 
the  said  court  of  our  paid  lord  the  king  here,  may  proceed 
to  examine  as  well  the  record,  and  proceedings  aforesaid, 
as  the  matter  aforesaid,  above  assigned  for  error,  and 
that  the  judgment  aforesajd,  in  form  aforesaid  given,  may 
be  in  all  things  affirmed,  &c.  but  because,  Ac, 

Writ  of  Certiorari, 

Tobeingroas-  George,  &c.  To  our  trusty  and  well-beloved  JZdmari 
«d  on  a  1L  jjOT^  EUenboroughy  our  chief  justice  assigned  to  hold 
men?  stoned  P*ea*  *n  OUT  court  before  us,  greeting :  because  in  the  re- 
by  Mr.  Smith,  cord  and  proceedings,  and  also  in  the  rendition  of  the 
pay  6t.  sealing  judgment,  of  a  plea  which  was  in  our  court  before  m 
?cl-  by  bill,  between  A.  H.  and  J.  G.  of  a  plea  of  trespasses 

the  case,  it  is  said,  manifest  error  hath  happened,  to  the 
great  damage  of  the  said  J.  as  by  his  complaint  we  have 
.understood ;  the  record  and  proceedings  of  which  sari 
judgment  we  have  lately  caused  to  be  brought  before  cor 
justices  of  our  common  bench,  and  our  barons  of  «ff 
Exchequer,  of  the  degree  of  the  coif,  to  correct  the  erwen 
in  the  same,  according  to  the  form  of  the  statute  in 
case  made  and  provided,  in  the  chamber  of  our 
quer  aforesaid;  and  the  said  J.  appearing  in  the 
Exchequer-chamber  hath  said,  that  whereas  by  there- 
cord  aforesaid  sent  to  the  same  justices  and  barons  it 
appears  that  the  said  A.  in  Trinity  term,  in  the  57th  year 
of  the  reign  of  his  present  majesty,  exhibited  into  the 
said  court  of  our  said  lord  the  king,  before  the  kinghuB- 
self,  her  bill  against  the  said  J .  in  the  plea  aforesaid,  sal 
that  the  said  J.  was  in  the  custody  of  the  marshal  of  oar 
Marshalsea  before  us ;  nevertheless  the  said  J.  at  or  beiaie 
the  time  of  exhibiting  the  bill  of  the  said  A.  was  not  is 
the  custody  of  the  marshal  of  our  Marshalsea  before  us; 
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was  any  bail  ever  filed  for  him  in  the  said  court ; 
lor  any  such  bill,  and  the  continuances  thereon,  indors* 
*&  in  our  said  court,  of  the  same  term,  before  us  of  re- 
sord  remaining ;  and  that  whereas  by  the  record  aforesaid 
to  as  aforesaid  sent,  it  also  appears  that  the  said  A. 
instituted  one  R.  F.  her  attorney  against  the  said  J.  in 
lie  plea  aforesaid;  nevertheless  the  said  J.  hath  said  that 
lie  said  R.  F.  had  no  warrant  of  attorney  thereon  on  re- 
cord filed ;  and  we  being  willing  to  be  certified  of  the 
premises  aforesaid,  in  this  behalf,  command  you  that  the 
lies  of  the  bails  of  the  county  of  Middlesex,  and  of  the 
>ills  of  the  said  Easter  term  in  the  57th  year  aforesaid, 
n  your  custody,  and  also  the  rolls  and  other  memo* 
*andums  of  the  warrants  of  attorney  of  the  same  term, 
n  your  custody  of  record  likewise  remaining,  being 
leaf  ched,  what  of  the  said  bill,  bail,  and  warrant  of  at- 
torney aforesaid,  you  shall  find,  to  our  justices  and 
barons  aforesaid  immediately  into  the  chamber  of  our 
Exchequer  aforesaid,  you  certify,  together  with  thia 
writ.     Witness,  Sir  James  Mansfield,  knight,  Ac. 

N.  B.  Writs  issuing  out  of  the  Exchequer-chamber 
sire  always  witnessed  by  the  chief  justice  of  the  Common 
Pleas. 

The  like  writ  will  issue  where  there  is  the  want  of 
an  original  assigned  for  error. 

JErrcrfrom  the  Common  Pleas  into  the  King's  Bench. 

The  method  of  proceeding  to  obtain  this  writ  is  parti* 
eularly  stated  in  my  Instructor  Clericalis  in  the  Common 
Pleas,  from  p.  756,  fifth  edition,  as  far  as  the  delivering 
over  the  transcript  to  the  court  of  King's  Bench. 

Although  eight  days  are  mentioned  in  the  rule  to  tran-  Transcript 
scribe,  it  is  the  duty  of  the  officer  to  transcribe  sooner  if 
he  can ;  and  as  soon  as  the  record  is  brought  into  court, 
the  defendant  in  error  may  proceed  upon  it.  Sambridge 
v.  Houstey,  2  Term  Rep.  17.  And  if  the  record  is  brought 
in  the  vacation,  it  is  a  record  of  the  preceding  term. 

No  cursitor  shall  make  any  original  writs  of  any  return  Original  to  be 
past,  unless  he  receive    instructions    within   the  term  r69^?  **" 
wherein  they  are  to  be  returnable,  or  at  farthest  on  or  £TL  dayof 
before  the  essoign  day  of  the  next  succeeding  term,  with-  the  succeeding 
out  warrant  from  the  lord  chancellor  or  master  of  the  term, 
rolls.    Lord  Clarendon's  order  in  Chancery. 

The  proceedings  shall  sot  be  staid,  because  the  chief 
justice  has  not  signed  the  return.  Sir.  1063,  Blackwood' 
t.  South  Sea  Company. 
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Means  of 

compelling 

assignment. 


Formerly  a 
sei.  fa.  could 
not  be  sued 
out  without 
the' transcript 
was  returned. 


.It  is  the  better  way  not  to  docket  the  judgment  roll,  if 
the  transcript  must  be  examined  by  it,  and  will  savegong 
to  Westminster-hall  to  examine  it  there.  Bat  it  fihooU 
fee  docketed  previous  to  the  delivery  over  of  the  tin- 

script, 

How  to  proceed  after  Transcript  filed,  (a) 

The  transcript  being  complete  and  exaniined  with  the 
roll,  it  is  delivered  over  by  Mr.  Hough  (who  is  very  expe- 
ditious in  these  cases)  with  the  writ  of  error  annexed  to 
Messrs.  Prowst  &ud  Chambre,  in  order  for  the  parties  to 
take  copies  if  they  think  proper ;  but  it  is  necessary  for 
the  defendant  in  error  to  bespeak  his  at  the  time  of  sign- 
ing the  writ,  as  he  will  want  it  in  the  future  stage  of  the 
business.  The  transcript  being  filed,  the  cause  r$  then 
in  the  court  of  King's  Bench.  This  then  warrants  the 
defendant  in  error  to  take  proper  steps  to  obtain  his  exe- 
cution. Therefore  the  next  step  is  to  sue  out  a  mitot 
scire  facias  quareexectUionemnon,  calling  on  the  nlaintif 
to  shew  cause  why  execution  should  not  be  adjudged  to 
the  defendant  in  error. 

The  clerk  of  the  errors  in  Common  Pleas,  in  trans- 
cribing the  record  by  mistake  entitled  it  generally  instead 
of  specially,  error  was  assigned  thereon,  after  which  he 
amended  the  transcript,  by  inserting  the  special  meno- 
randum ;  they  would  not  restore  the  transcript  to  the 
state  in  which  it  stood  at  the  time  the  plaintiff  in  &t<* 
assigned  his  error.  Randott  v.  Bailey  and  another,  « 
error,  1  Mauls  and  Selw.  338. 

This  writ  is  now  considered  nierely  as  a  means  of 
compelling  an  assignment  of  errors,  and  no  plea  by  the 
plaintiff  in  error  thereto,  will  be  admitted.  \  Sir.  679. 
Parker  vf  Stanton,  991.  ib.  8  Li.  Ray.  1414.  lTem 
Rep.  463. 

There  is  a  case  in  Rep.  Temp.  Hard.  351.  GoodrigH 
v.  Hugoson,  where  a  motion  was  made  to  set  aside  a  tft 
fa.  quare,  fyc.  tested  the  last  day  of  Michaelmas,  u& 
returnable  the  first  day  of  Hilary  term,  because  tha* 
was  no  transcript  below  yet  returned.  But  Lord  jdW* 
wicke  said,  the  practice  is,  that  if  the  plaintiff  in  error  is 


T- 


(a)  The  record  is  never  sent  under  seal.  2  Str.  10(3. 
The  C.  J.  always  signs  the  return,  but  not  neces»ry- 
Barnes,  201.  1  Sid.  268.  It  is  usual  only  to  send  a  tog 
script  of  the  record,  and  not  the  record  itself.  1  Saii,  Soli 
8.  341. 
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lilatory,  the  defendant  must  give  a  rule  to  transcribe, 
ben  if  he  will  not,  the  defendant  may  nonpros  the  writ 
>f  error,  and  the  court  returned  the  sci.  fa.  not  main- 
ainable,  but  made  no  rule,  the  defendant  in  error  having 
toqsenteji  it  should  be  set  aside. 

The  following  case  has  now  decided  that  question. 

Error  on  a  judgment  from  C.  P.  to  K.  fl.  returnable  Although  the 
hree  weeks  Easter,  wheresoever,  &c.  being  on  the  19th  tianscnpt  w 
ipril  1812.    A  rule  to  certify  the  record  was  given  22d  JjSL^jjftfc 
4pril>  which  expired  the  30th.     The  transcript  money  is  paid  for, 
ras  paid.     On  the  2d  of  May  following  a  writ  of  scire  the  plaintiff  in 
aciasquare  executioncm  non  was  issued,  returnable  in  error  may 
tve  weeks  of  Easter  wheresoever,  &c.  (being  the  3d  May}  JP^S*  *"*  *£ 
nd  was  left  with  the  sheriff  for  a  nihil  to  be  returned.  ^d'Sr^d0" 
The  transcript  of  the  record  was  not  delivered  over  by  thereon- 
lie  clerk  of  the  errors  to  this  court  until  the  4th  of  May, 
"he  plaintiff  in  error  moved  to  set  aside  the  sci.  fa.  and 
U  subsequent  proceedings  thereon  for  irregularity,  on 
ie  ground  that  the  sci.  fa.  was  issued  in  this  court  before 
ie  transcript  was  carried  over,  so  as  to  warrant  it.    On 
hewing  cause  the  court  held,  that  as  the  plaintiff  in  error 
ad  paid  the  transcript  money,  although  the  transcript 
ras  not  carried  over  by  tfie  clerk  of  the  errors  till  the  4th, 
ie  defendant  had  a  right  to  proceed,  and  discharged  the 
lie  with  costs.     Dame  Branscombe  v.  Hughes.  E.   52 
%eo.  3.  The  transcript  ought  to  have  been  carried  over 
n  the  return  of  the  writ.     N.  B.     It  appeared  in  this 
ise,  that  a  second  set.  fa.  was  left  with  the  sheriff  for 
return  of  nihil,  returnable  on  the  morrow  of  the  Ascen- 
on,  the  8th  June,  and  the  application  wan  not  made  till 
ie  1 1th  June.     Properly  the  application  should   have 
sen  made  the  moment  the  first  set.  fa.  was,  discovered  at 
ie  office. 

This  writ  is  directed  to  the  sheriff  of  the  county  where  ScL  fe.  to  be 
\e  cause  of  action  is  laid,  viz.  in  the  declaration,  and  returnable  on 
iade  returnable  on  a  general  return  day,  wheresoever,  a  general  re- 
c.  if  the  original  proceedings  were  by  original ;    but  if  *""*  d*J> 
j  bill  or  attachment,  in  that  case  the  set.  fa.  must  be  re-  ™^j^ 
irnable  on  a  day  certain,  for  it  ought  to  pursue  the  nature  arebyoruri- 
r  the  first  process.     Eden  v.   Willsy  1  Str.  694.  2  Id.  nal,  aliter If 
\aym.  1417 ;  and  if  the  transcript  be  brought  in  before  by  bill  or  at- 
le  essoign  day  of  any  term,  may  bear  teste  the  last  day  tachment 
f  the  preceding  term,  and  made  returnable  the  first  day 
f  the  next,  1  Term  Rep.  17. ;   and  if  brought  in  within 
ie  term,  may  bear  teste  the  first  day  of  the  term,  and 
fteen  days  between  the  teste  and  return  of  both,  will  do. 
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The  alias  cannot  issue  before  the  return  of  the  fintseiJL 
and  to  be  tested  the  quarto  die  post  of  the  first,  Salt  099. 
6  Mod.  86.  if  proceedings  by  original ;  if  by  bill,  on  At 
eturo  day. 

On  two  nihil*  Upon  two  nihils  returned  on  ici.  fa.  quart  execution* 
j*™*?  rc*"™*  non9  and  judgment  thereon,  the  defendant  in  error  bit 
m^t&Tean  ^ave  executi°n>  though  error  is  afterwards  asngan. 
execution,  &c!  Carth.  41.  Com.  Dig.  5  V.  399. 

To  beingras-  The  writ  oisci.fa.  is  to  be  ingroased  on  a  6s.  stamp, 
ed  and  left  for  signed  by  Messrs.  Provost  and  Cnambre  ;  a  precipe  isto 
return.  ^  ma(je>  pay  them  lg  gd  geal  7<j.  take  it  to  the  sheriff 

office;  if  a  nihil  is  returned,  pay  ls.  each  name;  ifteA 
for  a  scire  feci,  he  makes  out  a  summons  to  his  bailb% 

fay  2s.  6d.  officer  5s.  return  2s.  each  defendant's  ntae. 
f  there  be  two  sci.faJs,  the  last  need  not  lie  four  dan  il 
the  office  before  the  return,  nor  for  a  scire  feci.  3  iff. 
1723.    Miller  v.  Yerraway. 

After  the  return  day  of  the  set.  fa.  quarey6cc.  soedod 
by  the  defendants  in  error,  and  a  four  days  rule  to 
assign  errors  served  on  the  plaintiff  in  error,  though  Ac 
judgment  of  non  pros  was  entered,  and  execution  sod 
out,  before  the  expiration  of  the  rule  to  assign  errors,  yet 
if  error  was  not  assigned  in  time,  the  execution  stands 
good.     15  East,  204. 

On  a  quarto  On  the  quarto  die  post  of  the  return  day  of  the  tftrf 
?*  ^ta  ^re"/aeia*>  if  *e  defendant  is  warned,  or  upon  a  nihil  retor* 
ruteto appear.  e<*  on  the  alias',  give  a  rule  thereon,  at  the  clerk  of  tic 
13  East,  391.  rules,  on  a  piece  of  plain  paper  thus:  in  error,  "  A.  R 
Sharp  v.  "  against  C.  D.  rule  on  sci.fa.  J.  A.  attorney  ;M(0)p*7 

Clarke.  for  same  8s,  which  rule  expires  in  four  days,  exclusive  of 

the  day  given  {Sunday,  and  a  dies  non  excepted);  «■ 
which  day  he  must  assign  errors  and  give  a  copy  <* 
stamp  paper  (4d.  stamp)  to  the  defendant's  attorney  ■ 
error,  otherwise  the  attorney  for  the  defendant  in  error 
may  enter  judgment  on  the  sci.  fa.  quod  kakeat  ***** 
iionem ;  and  take  out  execution  thereon ;  but  the  vrit 
of  error  still  remains  in  force,  and  the  defendant  in  error 


(a)  The  rule  on  the  sci.  fa.  should  be  given  is  ** 
names  of  the  original  plaintiff  and  defendant;  for  ** 
parties  names  are  not  altered  until  theassigfflnent  of  errs* 
are  delivered  over ;  there  can  be  no  appearance.  The  fl* 
in  this  case,  is  like  a  rule  for  judpneftt,  four  fnfi  *7* 
in  court.    Bti.  57  Gso.  3.    Ghod&in  v.  Lugar. 
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An  have  no  costs,  unless  he  give  a  rule  for  the  plaintiff 
o  assign  errors.  See  Lill.  P.  R.  613.  Therefore  the  de- 
fendant's attorney  in  error,  in  order  to  obtain  his  costs, 
nust  after  the  expiration  of  the  first  rule  apply  to  the 
oaster  for  a  rule  to  assign  errors  on  record,  who  will 
;ive  it  on  the  back  of  the  draft  of  the  sci.fa.  quare,  Ac. 
inter  it  with  the  clerk  of  the  rules,  pay  3s.  serve  copy  on 
>lainti£Fs  attorney,  and  if  he  does  not  deliver  his  assign- 
aent  of  errors  within  the  four  days  exclusive  allowed 
nr  the  rule,  then  sign  a  nonpros.  6  Term  Rep.  367. 
ihere  can  be  no  nonpros  signed  without  a  rule  to  assign 
irrors.     Leith  v.  M'Farlan,  SBurr.  1772. 

It  was  held  formerly  that  the  rule  to  appear  and  rule  it  is  irregular 
o  assign  the  errors  might  be  both  given  on  the  same  day,  to  rule  the 
>eing  both  for  the  same  purpose,  viz.  to  compel  plaintiff  plaintiff  to  as* 
o  assign  errors.  Sambidge  v.  Housley,  2  Term  Rep.  17.  *«" S£onh?* 
Jut  this  point  came  on  again  to  be  argued  in  Trinity  raUon  o^Se" 
erm   1795,   which    was  as    follows.     In  Hilary   1795,  rule  to  appear 
he    defendant  in   error  obtained   judgment  in    C.    P.  to  the  «£  fa. 
>laintiff  sued  error,  returnable  last  Easter  term.     Re- 
cord having  been  certified  in  E.  vacation,  defendant,  four 
lays  before  this  term,  being  T.  T.   35  Geo.  S.  sued  out  a 
■ctre  facias  quare  executionem  non>  tested  the  last  day  of 
Saster  term,  and  returnable  the  first  return  of  this  term, 
aid  gave  notice  thereof.    On  the  first  day  of  this  term, 
>eing  5th  June,  the  defendant  in  error  gave  a  rule  on  the 
tci.  fa. ;  and  on  the  same  day  another  rule  for  the  plain- 
iff  to  assign  errors  on  the  record.    The  reporter  states 
he  former  of  these  rules   expired  on  a   Wednesday,  the 
atter  on  Tuesday \  the  day  preceding  the  expiration  of 
he  other  rule.    The   plaintiff  obtained  a  rule  to  shew 
wtuse  why  the  rule  to  assign  errors  should  not  be  dis- 
charged.    Lord   Kenyon — It  seems  to  me,    that  theee 
ules  are  inconsistent    The  plaintiff  in  error  is  called 
lpon  to  assign  errors,  before  he  is  required  to  appear  in 
his  court.    The  latter  rule  should  precede  the  former. 
Utile  absolute.    James  v.  Staples  in  error,  6  Term  Rep. 
167.      This  determination  is  agreeable  to  the  ancient 
tuthorities,  as  well  as  the  practice,  and  also  agrees  with 
he  entry  on  the  roll. 

N.  B.  It  appears  to  me,  that  both  the  rules  expired  on 
he  same  day,  being  given  on  Friday* 

A  rale  to  assign  errors  was  set  aside,  because  given 
lefore  any  rule  on  set.  fa.  Marshal  v.  Cops,  2  Sir.  917. 
i  Barn.  K.  B.  60.  S.  P. 
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If  no  Assignment. 

If  no  assign-  If  the  plaintiff  in  error  delivers  no  assignment  of  erron 
m™£jj*)W  t0  on  the  expiration  of  the  rule  given,  which  mast  be  beta* 
P         a  four  in  the  afternoon,  of  the  fifth  day  after  rule  entered 

(Sunday  not  being  the  last  day  of  the  rale,)  then  the  de- 
fendant will  be  at  liberty  to  take  out  his  execution.  Tdr. 
7.    Com.  Dig.  299.  7  East,  111. 

If  plaintiff  in  If  the  plaintiff  in  error  suffers  the  execution  to  go  far 
error  suffers  want  of  assigning  the  errors  in  due  time,  the  defendant 
TO^rwairt  mav  notwithstanding  go  on  for  his  costs,  which  may  be 
of  an  assign-  done  by  obtaining  a  rule  from  the  master  on  the  back  of 
mart,  then  the  sci.  fa.  to  assign  errors  ;  enter  it  at  the  clerk  of  Ae 
how  to  pro-  rules,  and  serve  copy,  pay  for  the  rule  3s.  If  no  assg* 
cqpd  to  obtain  ment  delivered  within  the  four  days  (one  day  roclnsre, 
^^'  and  the  other  exclusive,)  then  sign  a  nonpros,  which  is 

done  by  obtaining  a  roll,  and  entering  thereon  an  end 
copy  of  the  transcript,  which  may  be  done  on  a  roll  of 
the  term ;  you  sign  it  with  the  judgment  of  nonpros; 
then  take  a  10s.  stampt  judgment  paper,  and  enter  i 
copy  of  the  transcript  thereon,  the  same  as  on  the  wfl, 
as  far  as  the  names  of  the  parties,  sign  the  judgnot 
with  Mr.  Clarke  at  the  judgment  office,  take  the  same  to 
the  master,  who  will  tax  the  costs  and  mark  them  on  the 
roll,  then  sue  out  execution.  N.  B.  The  master  o«t 
have  the  roll  to  mark  the  costs  on.  (a) 

Of  assigning  Errors. 

If  assignment       Few  parties  after  transcript,  suffer  the  writ  to  be  bob* 

howto  pro-     prossed,  especially  if  real  errors  exist,    but  will  asjp 

c*ed*  errors,  which   is  signed  (though  common  errors  area* 

signed)  by  counsel,  engrossed  on  a  4d.  stampt  paper,  ui 

delivered  over  to  the  opposite  attorney. 

If  want  of  ori-  If  the  errors  assigned  are  for  want  of  an  original  w 
rinal  assigned,  rant  of  attorney,  Ac.  or  some  other  matter  necessary  to 
how  to  pro-    render  the  record   perfect  or  complete,  which  is  ten*" 

C6€u» 


(a)  It  is  said  the  entries  are  to  be  made  on  a  roll  tht 
term  the  transcript  is  of;  but  I  see  in  the  entries  in  3 Low 
Raymond,  that,  they  are  made  the  same  term  tk  fl^t 
ment  is  signed,  which  saves  a  post  termxnum  n&  ' 
have  inquired  into  this,  and  find  it  to  be  so. 
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leging  diminution  of  the  record,  then  it  lies  On  the  de- 
adant  to  force  the  plaintiff  to  return  the  writ  of  certio- 
ri,  which  is  done  by  application  to  the  master*  who 
ill  give  the  rule  on  the  back  of  the  draft  of  sci.  fa.  x 
tare  executionem  nan,  to  return  the  writ  of  certiorari, 
hich  must  be  entered  by  the  clerk  of  the  rules,  pay  86. 
rve  copy  on  the  plaintiffs  attorney.  1  Salk.  267.  This 
A  four-day  rule. 

The  plaintiff  in  error's  attorney  on  service  of  this  rule  Certiorari  to 
ugt  make  out  tbe  certiorari ;   sign  it  with  Messrs.  Pro-  *f  .m*k  bJ 
ist  and  Ckambre,  pay  U.  8d.  seal  7d.  and  leave  it  with  P™™ 
le  custosbrevium  of  the  Common  Pleas  to  certify;  when 
^turned,  it  is  to  be  filed  with  the  clerk  of  the  treasury 
t  Westminster.    The  defendant's  attorney  searches  for 

there,  and  if  returned,  bespeaks  a  copy  of  it. 

If  the  certiorari  is  not  returned  and  filed  by  tbe  time  If  not  retam- 
ppointed  by  the  rule,  the  benefit  of  it  is  lost,  1  Salk.  C*J*T t0 
57. ;  and  the  defendant  may  join  in  error,  by  pleading  P™1*6"* 
i  nullo  est  erratum^  and  enter  a  non  misit  breve  on  the 
?cord,  without  taking  any  notice  of  the  diminution  ;  and 
le  assignment  of  error,  as  to  that  part,  is  void.    The 
efendant  at  his  own  expence  oannot  take  out  the  cer- 
orari.     Comyn's  Rep.  115. 

The  certiorari  must  not  bear  teste  before  the  errors  are  Teste  of  cer- 
ssigned.  Ld.  Raym.  1554.  2  Str.  819.  And  after  a  cer-  tioraru 
orari  has  been  returned,  no  second  certiorari  can  issue 
nthout  motion  in  court  by  counsel.  R.  E  11  Car.  1. 
7his  means  by  the  plaintiff  in  error. — But  if  a  variant 
riginal  is  returned  on  the  first,  the  defendant  in  error  may 
ue  out  a  second.  Salk.  266.  Vide  Str.  765.  Com.  1 18. 
,nd  have  a  proper  one  returned  thereon. 

Of  Joinder  in  Error  and  Argument. 

If  special  errors  be  assigned,  defendant  may  join  in  If  errors  are 
irror,  which  need  not  be  signed  by  counsel ;  engross  and  "peciaL 
leliver  the  same  on  a  4d.  stampt  paper  to  the  plaintiffs 
ittorney.    The  like  if  general  errors  be  assigned . 

After  joinder  either  party  may  move  the  court  for  a  After  joinder, 
xmcilium,  counsel's  fee  10s.  6d.  the  rule  must  be  drawn  **J]J  to  P10" 
ip  at  the  clerk  of  the  rules,  pay  6s.  6d. ;  and  served  on  cce<^' 
he  opposite  attorney.    The  proceedings  are  to  be  enter- 
ed on  rolls  as  of  the   present  term,  beginning  with  the 
^rit  of  error,  to  the  end  of  the  final  judgment  in  the  C.  P. 
ihen  add  the  assignment  of  errors  and  joinder,  make 


ft4* 


BftftML 


Counsel's 
names  end 
exceptions 
marked. 


copies  of  the  whole  proceedings  as  on  Ike  rolls  far  the 
judges,  the  same  as  on  a  demurrer.  At  the  top  of  the 
roll  write  as  yet  of  term  67th  Geo.  S.    Witaas* 

Edward  Lota  EUenborough. 

When  the  entries  are  made  on  the  roll  take  same  to  Mr. 
Clarke,  the  clerk  of  the  judgments,  King's  Bench  a&ee, 
who  will  enter  the  pleadings,  pay  for  the  entry ;  to 
go  to  Messrs.  Piatt,  the  clerks  of  the  papers,  who  w9 
mark  the  roll,  read,  take  the  motion  paper  for  coacilhv 
and  roll  to  the  clerk  of  the  rules,  who  will  draw  op  tk 
rule  for  argument,  enter  the  same  with  the  clerk  of  tike 
papers,  and  serve  copy  of  the  rule  on  the  opposite  attor- 
ney. 

And  copies  The  plaintiff  is  to  deliver  two  copies  to  the  chief  jutier 

for  argument  and  the  senior  judge,  the  defendant  two  other  copies  Is 

the  other  judges.  R.  M.  17  Car.  2.    Pay  each  clerk  3k. 

The  names  of  the  counsel  are  to  be  pot  to  the  plead- 
ings, and  the  exception  intended  to  be  insisted  upca  ■ 
argument,  should  be  marked  in  the  margin,  and  to  bedt- 
livered  as  directed  by  the  rule,  Trin.  40  Geo.  S.  See  «fc 
Demurrer. 

N.  B.  Counsel  must  have  a  copy  of  the  paper-book  to 
move  for  judgment,  or  argue  the  errors. 

If  plaintiffs  attorney  neglects  to  deliver  the  books  ob 
his  part,  defendant  in  error  may  deliver  all ;  then  judg- 
ment will  be  given  of  course  against  the  plain  tiffin  error, 
defendant's  attorney  draws  up  the  rule  at  the  clerk  of  tk 
rules,  for  judgment;  pays  6s.  6d.;  stamp  it  with  a  10k 
stamp,  and  the  master  will  tax  the  costs  without  a  b4 
but  you  must  have  the  roll  for  him  to  mark,  bespeak  itof 
the  clerk  of  the  treasury,  to  bring  it  to  the  master  if  cs> 
ried  in,  if  not,  take  it  with  you. 

There  is  no  rule  given  for  judgment  in  this  ease;  bat 
the  judgment  of  the  court  of  K.  B.  must  be  entered 
thereon,  before  the  costs  can  be  taxed. 

The  entries  of  A.  B.  gent  one,  Ac.  of  the  term  of,  a\c. 

England.  Entry  of  proceedings  in  error  between  C.  D. 
plaintiff  in  error,  and  A.  B.  defendant  in  error,  for  not  as- 
signing errors  (or  being  an  affirmance  of  the  judgment  d 
the  court  of  common  bench  at  Westminster}  for  Mi 
damages,  and  141.  costs  in  error. 


IfphdnthTs 
attorney  ne- 
glects to  de- 
Brer  books. 


No  rule  for 
judgment 

Form  of  the 
docket  paper. 


< 


Qf  Interest 

It  is  now  settled  that  the  party  it  to  pay  interest  on  the 
udgment.  2  Term  Rep.  78.  But  not  allowed  in  replevin 
or  rent,  10  East,  2.  Golding  v.  Dias.  No  interest  o&  an 
attorney's  bill.  2B.SfP.  810.  Walker  v.  Bay  ley. 

In  Zinckes  v.  Langton,  a  rule  was  made  absolute,  in  Rule  absolute 
affirmance  in  the  K.  a.  for  the  master  to  compute  in-  .to  compute 
erest  on  the  sum  found  from  the  day  of  signing  final  uUangt>  *c- 
udgment  below,  and  to  be  added  to  the  costs  taxed  on  , 
he  affirmance.  Doug.  762.  in  notes. 

If  general  Errors  assigned. 

It  may  happen  that  the  plaintiff  in  error  will  not  assign  if  general  er- 
be  want  of  an  original,  Ac.  or  pray  a  certiorari,  there-  ion  assigned. 
ore  in  that  case  the  general  assignment,  "  that  the  judg- 
6  ment  if  given  for  plaintiff,  whereas  it  ought  to  have 
1  been  given  for  the  defendant,"  is  made ;  in  that  case 
rem  may  deliver  the  joinder  on  a  4d.  stamp  forthwith, 
aid  move  for  a  concilium,  as  before,  without  a  rule  to 
eturn  the  certiorari. 

The  defendant  in  error  voluntarily  takes  notice  of  the  jojufer. 
kssignment  of  errors,  by  delivering  his  joinder  in  nullo  est 
rratum.  If  assignment  of  errors  is  delivered,  a  rule  to  Bufeto  join 
oin  in  error  may  be  given  by  the  master,  to  force  defen-  ta  €nror- 
lant  in  error  to  proceed,  (a) 

Oeorge,  Ac.    To  the  sheriff  of  Middlesex,  greeting:  g^  £aciaj 
Whereas  A.  B.  lately  in  our  court  before  Sir  Vicary  Gibbs,  qu^  execu- 
Kpight,  and  his  companions,  our  justices  of  the  Bench  tiooem  noo. 
it  Westminster,  by  our  writ,  and  by  the  judgment  of  the 
tame  court,  recovered  against  C.  D.  late  of  Westminster, 
n  your  county,  yeoman,  471.  10s.  for  his  damages,  which 
le  sustained  by  occasion  of  the  not  performing  certain 
promises  and  undertakings  lately  made  by  the  said  C,  to 
he  said  A.  at  Westminster,  in  your  county,  as  for  his  costs  The  return  of 
ind  charges  by  him  about  his  suit  in  that  behalf  laid  outr  thi*  is  to  he 

guided  by  the 

___ «____ ^ «_ — — — _ _ original  pro- 
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(a)  The  writ  of  sci.  fa.  ad  audiendum  errores  is  now  out 
>f  use,  as  defendant  in  error  appears  gratis,  or  plaintiff 
nay  compel  him  to  join  in  error  by  the  above  rule.  Carth. 
10.  Moseley  v.  Corks,  being  entered  with  the  clerk  of  the 
rules,  and  a  copy  served  on  the  attorney,  pay  3s. 
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whereof  the  said  C.  is  convicted,  as  by  the  record  and  pro- 
ceedings thereof,  which  we  lately  caused  to  be  brought 
into  our  court  before  us,  for  certain  causes  of  error,  ma- 
nifestly appears;  and  now  on  behalf  of  the  said  A.  we 
have  been  informed,  in  our  said  court  before  us,  that 
although  .judgment  be  thereon  given,  vet  execution  of 

to  be 


the  damages  aforesaid  still  remains  to  be  made  to 

the  said  A.  whereupon  the  said  A.  hath  humbly  besought 

us,  that  we  should  provide  him  a  proper  remedy  in  thv 

behalf;    and  we    being  willing  that  what  is  just  and 

right  should  be  done  in  this  particular,    command  you 

(J>)  In  the        (&)  that  by   honest  and  lawful  men   of  your   bailiwick, 

alias  say,  "as  you  make    known    to  the    said    C.    D.     that   he  be 

before  we        before  us  on  wheresoever  we  shall  then  be  in 

mradeTvou."  ^nS^an€^y  to  shew  if  he  has  or  knows  of  any  thing  to  say 

for  himself,  why  the  said  A.  ought  not  to  have  Us  exe- 
cution against  the  said  C.  for  the  damages  aforesaid,  ac- 
cording to  the  force,  form,  and  effect  of  the  said  recovery, 
if  it  shall  seem  expedient  for  him  so  to  dp ;  and  further 
to  do  and  receive  what  our  said  court  before  us  shall  then 
and  there  consider  of  him  in  this  behalf,  and  have  there 
the  namqs  of  those  by  whom  you  shall  so  make  known  to 
him,  and  this  writ.     Witness  Edward  Lord  EUenborvugk, 
at  Westminster,  the  day  of  in  the  57th 

year  of  our  reign. 

Law  and  Markham. 

Precipe.  Middlesex.  .  Sci.  fa.  quare,  dec.  between  John  Doe 

plaintiff,    and    Richard  Roe    defendant,   for   471.   10s. 
damages,  returnable  on  wheresoever,  Ac. 

J.  B.  attorney. 

To  be  signed   by  Messrs.  Provost  and  Chambrt ;  pay 
Is*  8d.  seal  7d. 

After  error  al-  After  judgment,  a  writ  of  error  was  brought,  allowed, 
lowed,  defen-  &&d  served ;  afterwards  defendant  in  error  became  a  bank* 
dant  in  error    Tapt^andhishssigneessned^scirefaciasqtuireexecutwnem 

became  bank-  mm;  motion  to  quash  the. writ.     Butter,  J.— The  mle  is, 
nee^toTro^  '  tbat  the  ^g11668  cannot  make  themselves  parties*  to  the 
ceedin  bank-    record  in  any  intermediate  stage  of  the  proceeding*,  but 
root's  name,    must  be  immediately  after  judgment ;  though  ao  interlo- 
cutory judgment  is  sufficient  for  that  purpose.    Here  the 
assignees  should  have  gone  on  with  the  writ  of  error  in 
the    bankrupt's   name    till    judgment.      Rule  absolofe. 
Kretchman  v.  Beyer,  I  Term  Rep.  463. 

term,  in  the  57th  year  of  the  reign  of  king 

George  the  third. 

■    Law  and  Markka  - 
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C.  D.  i     Afterwards,  that  is  to  say,  oil  Aarfgnment  of 

agt.  v  next  after  in  errors,  that 

\.  B.  3  this  same   term,  before  our    lord    the  king  at  there  is  no 
Westminster,  comes  the  said  C.  D.  by  J.  B.  his  attorney,  ™g™$  writ 
tnd  says,  that  in  the  record  and  proceedings  aforesaid,  wUre  error 
tnd  also  in  the  giving  of  the  judgment  aforesaid,  there  is  from  q,  p#  t0 
nanifest  error  in  this,  to  wit,  that  the  declaration  afore-  K.B. 
raid,  and  the  matters  therein  contained,  are  not  sufficient 
n  law  for  the  said  A.  B.  to  have  or  maintain  his  aforesaid 
icti'on  thereof  against  the  said  C.  D. ;  there  is  also  error 
n  this,  to  wit,  that  by  the  record  aforesaid  it  appears,  that 
he  said  C.  D.  was  attached  to  answer  to  the  said  A.  B. 
n  the  plea  aforesaid,  yet  no  original  writ  between  the  e^nrfJTif* 
>arties  aforesaid,  in  the  plea  aforesaid,  is  filed  of  record  not  true,  at  a 
>r  remaining  of  record  in  the  said  court  of  the  Bench  at  certiorarimuft 
Westminster  aforesaid ;  therefore  in  that  there  is  mani-  be  obtained, 
est  error :  there  is  also  error  in  this,  that  it  appears  by 
he  record  aforesaid,   that  the  judgment  aforesaid,    in 
form  aforesaid  given,  was  given  for  the  said  A.  against  the  ' 
raid  C.  whereas,  by  the  law  of  the  land,  the  said  judgment 
>ught  to  have  been  given  for  the  said  C.  against  the  said  . 
fc. ;  and  the  said  C.  prays  a  writ  of  our  said  lord  the  king 
*>  be  directed  to  the  custos  brevium  of  the  said  court  of 
he  Bench  at  Westminster,  to  certify  to  the  said  lord  the 
ting  the  truth  of  the  same,  and  it  is  granted  to  him,  &c, 
&nd  the  said  C.  prays  that  the  judgment  aforesaid,  for  the 
arrors  aforesaid,  and  other  errors  in  the  record  and  pro- 
ceedings aforesaid,  may  be  reversed,  annulled,  and  alto- 
gether held  for  nothing ;  and  that  he  maybe  restored  to 
ill  things  which  he  hath  lost  by  occasion  of  the  said  judg- 
ment, <fcc.  (a)  8.  M. 

If  you  assign  the  want'of  warrants  of  attorney  for, error,  The  like  for 
fo  to  the  end  of  the  general  errors  and  say,  there  is  also  the  warrant 
error  in  this,  to  wit,  that  there  is  no  warrant  of  attorney  of  atto™eJ 
lied,  or  remaining  of  record,  in  the  court  of  the  lord  the  am^n 
ting  of  the  Bench  at  Westminster^  between  the  parties 
iforesaid  in  the  plea  aforesaid,  to  warrant  the  said  J.  K. 
to  be  attorney  for  the  said  A.  B.  against  the  said  C.  D, 
n  the  plea  aforesaid ;  therefore  in  this  there  is  manifest 
Mror;  and  the  said  C.  prays  a  writ  of  our  lord  the  king  to 


mm» 


(a)  The  assignment  of  errors  for  the  want  of  an  origi- 
nal writ,  and  warrants  of  attorney  are  expensive,  as  there 
nust  be  two  certioraris  issued,  the  one  to  the  chief  jus- 
ice,  and  the  other  to  the  custos  brevium. 
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Certiorari  to 
certify  war- 
rant of  at- 
torney. 


To  beingros- 
sedon  1L 
stamped 
parchment 
signed  by 
Messrs.  Pro- 
vost and 
Chambre, 
Is.  8d.  seal  7d. 


Praecipe. 


Certiorari  to 
certify  the 
original,  90s. 
stamp. 


be  directed  to  the  chief  justice  of  the  said  court  of  the 
Bench,  to  certify  to  our  said  lord  the  king  the  truth  of 
the  same,  and  it  is  granted  to  him,  &c. ;  and  the  said  C. 
prays,  &c.  as  above. 

George  the  third,  &c.  To  our  right  trusty  and  well- 
beloved  Sir  Vicary  Gibbs,  knight,  our  chief  justice  of 
the  Bench,  greeting :  We  being  willing  for  certain  causes 
to  be  certified,  whether  A.  B.  made  J.  D.  gentleman,  his 
attorney  on  record,  against  C.  D.  late  of  W.  in  the  county 
of  Middlesex,  yeoman,  in  a  plea  of  trespass  on  the  case,  be- 
fore you  and  your  companions,  our  justice  of  the  Bench 
aforesaid,  do  command  you,  that  you  search  the  rolls,  and 
other  memorandums,  of  warrants  of  attorney,  for  the 
county  of  Middlesex,  being  in  your  custody,  filed  of  re- 
cord of  term,  in  the  year  of  our  reign, 
and  what  you  shall  find  therein,  concerning  the  said  war- 
rant of  attorney  between  the  parties  aforesaid,  of  the  plea 
aforesaid,  you  certify  to  us  without  delay,  wheresoever 
we  shall  then  be  in  England,  as  fully  and  entirely  as  the 
same  remains  in  your  custody,  together  with  this  writ. 
Witness  Edward  Lord  EUenborough,  Ac. 

Law  and  Markkam. 

Middlesex,  Certiorari  to  certify  a  record  of  warrants 
of  attorney  between  A.  B.  plaintiff,  and  C.  D.  late  of,  Ac. 
defendant:  returnable  without  delay. 

George  the  third,  Ac.  To  our  right  trusty  and  well-be- 
loved holding  the  office  of  keeper  of  the 
writ,  rolls,  and  records  of  our  court  of  the  Bench,  greet- 
ing: we  being  willing,  for  certain  causes  to  be  certified, 
whether  any  original  writ  between  A.  B.  and  C.  D,  late 
of  Westminster,  in  the  county  of  Middlesex,  yeoman,  in  a 
plea  of  trespass  on  the  case,  be  filed  in  your  custody  or 
not,  do  command  you,  that  you  search  our  original  writs 
directed  to  our  sheriff  of  Middlesex,  and  which  are  filed 
of  record  in  your  custody  of  term  (the  term  the 
original  is  returnable),  in  the  67th  year  of  our  reign,  what 
you  shall  find  therein  of  an  original  writ  issued  between 
the  parties  aforesaid,  of  the  plea  aforesaid,  you  certify  to 
us  without  delay,  wheresoever  we  shall  then  be  in  Eng- 
land, together  with  the  return  and  indorsement  thereof,  as 
fully  and  entirely  as  the  same  remain  in  your  custody; 
and  have  there  this  writ.  Witness  Edward  Lord  Ellen- 
borough,  at  Westminster,  the  day  of  in 
the  57th  year  of  our  reign. 

Law  and  Markkam. 
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Middlesex.     Certiorari  to  certify  an  original  writ,  be-  Pnecipe. 
tween  A.  B.  plaintiff,  and  C.  D.  defendant:  returnable 
without  delay. 

C.  D.     i      Trinity  term,  in  the  57th  year  of   king 

against  V George  th*  third. 

A.  B.     3  Markham  and  Le  Blanc. 

Afterwards,  to  wit,  on  next  after  Assignment  of 

in  this  .same  term,  before  our  lord  the  king  general  error 
at  Westminster,  comes  the  said  C.  by  A.  K.  his  attorney,  Jj2UBji^m 
and  says,  that  in  the  record  and  process  aforesaid,  there  Qt  p,  t0  g,  8. 
is  manifest  error  in  this,  to  wit,  that  the  declaration 
aforesaid,  and  the  matters  therein  contained,  are  not  suf- 
ficient in  law  for  the  said  A.  to  have  or  maintain  his 
aforesaid  action  thereof  against  him  the  said  C. ;  there  is 
also  error  in  this,  to  wit,  that  by  the  record  and  process 
aforesaid,  it  appears,  that  the  judgment  aforesaid,  in  form 
aforesaid  given,  was  given  for  the  said  A .  against  the 
said  C.  whereas  by  the  law  of  the  land,  the  said  judg- 
ment ought  to  have  been  given  for  the  said  C.  against 
the  said  A. ;  and  the  scud   C.  prays  that  the  judgment  - 
aforesaid,  for  the  errors  aforesaid,  and  other  errors  in  the 
record  and  proceedings  aforesaid,  may  be  reversed,  an- 
nulled, and  altogether  held  for  nothing,  and  that  he  may 
be  restored  to  all  things  which  he  hath  lost  by  occasion  of 
the  said  judgment,  Ac.  (a) 

The  plaintiff  may  assign  for  error,  an  error  in  fact,  or  Errors  in  fact 
errors  in  law,  F.  N.  B.  20.  E.     On  error  in  fact  assigned,  and  law  may 
plaintiff  may  conclude  with  an  averment,  for  defendant  *•  assigned. 
may  put  it  in  issue  if  he  pleases.     1  Burr.  410.     But  he 
cannot  assign  both ;  for  this  will  be  double.     1  Sid.  147. 
1   Lev.  105,  76.     If  error  in  fact  and  in  law  be  assigned, 
as  that  the  defendant  was  an  infant  at  the  time  of  the 
promises  being  made,  and  also  appeared  by  attorney,  the  -- .., 
defendant  may  demur  specially,  and  judgment  will  be  demur ' m** 
affirmed.     Burdett  v.  Wheatley,  2  Ld.  Ray.  883. 

And  hereupon  afterwards,  to  wit,  on  *        next  joinder  in 

after  in  the  _    year  of  the  reign  of  our  said  nullo  est  er- 

lord  the  king,  the  said  A.  by  his  said  attorney,  freely  ratum. 
comes  here  into  court,  and  says,  that  there  is  no  error  either 
in. the  record  and  proceedings  aforesaid,  or  in  giving  the 
Judgment  aforesaid ;  and  he  prays  that  the  said  court  of 


(a)  Although  special  errors  are  assigned,  yet  if  they 
are  all  errors  in  law,  you  must  conclude  with  the  general. 
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Need  not  be 
signed  by 
counsel. 


Joinder  in 
error  where 
the  want  of 
an  original  is 
assigned. 

Here  recite 
the  return. 


Continuance. 


(a)  The  day  of 
concilium. 


oar  said  lord  the  king,  now  here,  may  proceed  to  exajmt*. 
as  well  the  record  aod  proceedings  aforesaid,  as  the  mtir 
ters  aforesaid  above  for  error  assigned :  and  that  the  judg- 
ment aforesaid,  in  form  aforesaid  given,  may  he  in  ai 
things  affirmed :  but  because  the  court  of  the  said  lord  fe 
king,  now  here,  is  not  yet  advised  what  judgment  to  cm 
of  and  concerning  the  premises,  a  day  is  therefcs 
given  to  the  parties  aforesaid  to  come  before  the  ud 
lord  the  king  on  wheresoever,  Ac.  to  hearth* 

judgment  aforesaid,  for  that  the  court  of  the  said  lord  tk 
king,  now  here,  is  not  yet  advised  thereof,  Ac. 

Which  said  writ  of  certiorari,  so  prayed  and  granted 
follows  in  these  words,  to  wit :  George  (here  set  forts 
the  writ  of  certiorari  verbatim,  Law  and  MarkhamS)  thei 
say,  which  said  keeper  of  the  writs,  rolls,  and  record*. 
returned  and  certified  to  our  said  lord  the  king,  that  hir- 
ing searched  the  original  writs,  directed  to  the  sheeff 
of  which  were  filed  of  record,  in  his  custody 

of  term,  in  the  year  of  the  reign  of  At 

said  lord  the  king,  they  found  that  there  was  an  origins 
writ,  between  the  parties  in  the  said  writ  named,  ii  » 
plea  of  trespass  on  the  case,  directed  to  the  sheriff  of 

filed  of  record  in  his  custody  of  the  term  aforesaid,  tk 
tenor  of  which  said  original  writ,  (together  with  the  retoa 
and  indorsement  thereof,  as  fully  and  entirely  as  the  sacs 
remained  in  his  custody,)  he  did  certify  to  oar  sud 
lord  the  king,  as  appears  by  the  schedule,  so  anaeied 
to  the  said  writ  of  certiorari,  follows  in  these  words,  to 
wit:  George  the  third,  &c.  (here  copy  the  schedale)tba 
say,  which  said  writ  of  certiorari,  together  with  the  re- 
turn of  the  same,  is  filed  among  the  records  without  dtj. 
of  term  aforesaid,  and  hereupon  afterwards,  to 

wit,  on  next  after  in  the  year 

of  the  reign  of  the  said  lord  the  king,  the  said  A.  fcf 
his  attorney  aforesaid,  freely  comes  here  into  court,  *** 
says,  that  there  is  no  error,  either  in  the  record  and  pro- 
ceedings aforesad,  or  in  giving  the  judgment  aforesaid 
and  he  prays  that  the  court  of  the  said  lord  the  king,  bo* 
here,  may  proceed  to  examine,  as  well  the  record  »3 
proceedings  aforesaid,  as  the  matters  aforesaid  for  error 
assigned,  and  that  the  judgment  aforesaid,  in  form  afore- 
said given,  may  be  in  all  things  affirmed;  but  beets* 
the  court  of  the  said  lord  the  king,  now  here,  is  not  J* 
advised  what  judgment  to  give  of  and  upon  the  premises 
aforesaid,  a  day  is  given  therefore  for  the  parties  afore- 
said to  come  before  the  said  lord  the  king  on 

(a)  to  hear  the  judgment  aforesaid,  for  ifc*8 
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he  said  court  of  the  said  lord  the  king,  now  here,  is  not 
ret  advised  (hereof,  &c. 

As  before,  to  the  end  of  the  certiorari;  Law  wad  Mark-  Joinder  where 
tarn;  which  said  chief  justice  .of  the  Bench  aforesaid  re-  the  want  of  a 
orned,  and  certified  unto  our  said  lord  the  king,  that  by  warrant  of 
rirtue  of  the  said  writ  of  certiorari,  he  had  searched  the  ^™2/S 
oils  and  other  memorandums  of  warrants  of  attorney  for 
he  county  of  Middlesex,  in  his  custody,  filed  of  record, 
>f  term,  in  the  year  of  the  reign  of  the  said 

ord  the  king,  and  that  he  had  found  in  the  same,  that 
here  was  a  warrant  of  attorney  between  the  said  A.  B. 
tnd  C.  D.  of  the  plea  within  mentioned,  in  his  custody, 
iled  of  record  of  the  term  aforesaid ;  the  tenor  of  which 
aid  warrant  of  attorney,  as  fully  as  the  same  remained  in 
lis  custody  filed  of  record,  he  the  said  chief  justice  there- 
>y  certified  to  the  said  lord  the  king,  as  appeared  by  the 
schedule  thereunto  annexed,  as  the  said  chief  justice  was 
a  the  said  writ  of  certiorari  commanded :  which  said 
cbedule,  so  annexed  to  the  said  writ  of  certiorari,  fol- 
ows  in  these  words,  to  wit  (the  rolls  of  warrants  of  at- 
omies, &c.)  here  copy  the  schedule;  then  say,  which 
Aid  writ  of  certiorari,  together  with  the  return  thereof, 
imong  the  records,  without  day  of  term  aforesaid 

s  filed.    And  hereupon  (as  in  the  former.) 

At  which  day,  before  the  lord  the  king  at  Westminster,  Entry  of  affir* 
•ame  the  parties  aforesaid  by  their  attornies  aforesaid :  mance  of 
thereupon,  as  well  the  record  #nd  proceedings  aforesaid,  judgment  in 
tnd  the  judgment  given  in  form  aforesaid,  as  the  matters  K^S8  Bench, 
^foresaid  by  the  said  C.  above  for  error  assigned, being  seen. 
tnd  fully  understood  by  the  court  of  the  said  lord  the 
Ling,  now  here,  and  mature  deliberation  had  thereupon : 
t  appears  to  the  court  of  the  said  lord  the  king,  now 
lere,  that  there  is  no  error  either  in  the  record  and  pro- 
ceedings aforesaid,  or  in  the  giving  of  the  judgment  afore- 
said :  therefore  it  is  considered  that  the  judgment  afore- 
said, in  form  aforesaid  given,  be  in  all  things  affirmed,  and  "^ST^a* 
lo  stand  in  its  full  force  and  effect  (the  said  causes  above  jp1*^    1^r 
br  error  assigned  in  any  wise  notwithstanding) :     And  it 
s  further  considered,  that  the  said  A.  do  recover  against 
lie  said  C.  as  well  his  damages  aforesaid,  as  also  141.  ad- 
fudged  to  him  at  bis  request,  by  the  court  of  the  lord  the 
ling,  now  here,  according  to  the  form  of  the  statute  in 
fuch  case  made  aud  provided,  for  his  damages,  costs,  and 
charges,  which  he  hath  sustained  and  expended  by  reason 
>f  the  delay  of  the  execution  of  the  judgment  aforesaid, 
>n  pretence  of  the  prosecution  of  the  said  writ  of  error, 
which  said  damages,  costs  and  charges,  in  the  whole 
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K.  B.  award 
execution  o» 
affirmance. 


Judgment  of 
reversal  where 
error  is  from 
C.  P.  to  K.  B. 
There  are  no 
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case. *  5  East, 
49.  1  Str.  617. 


The  entry  of 
a  nonpros 
after  scire 
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executionem 
non  in  error 
for  want  of1 
assigning 
errors  in  K.  B. 

Where  scire 
feci  on  the 
first  scL  fa. 
is  returned. 


amount  to  £  ,  and  that  the  said  A.  B.  have  his  exe- 
cution thereof,  <&c.  and  the  said  C.  D.  in  mercy,  &c 

Though  a  transcript  of  the  record  is  only  removed  into 
the  King's  Bench,  on  a  writ  of  error  from  the  Coma* 
Pleas,  the  King's  Bench  award  the  execution.  Vktn 
v.  Haydon,  Cowp.  Rep.  843.  And  may  in  all  o» 
give  sucb~a  judgment,  as  the  court  below  should  fare 
given,  and  if  necessary,  may  award  an  inquiry  to  ase* 
the  damages. 

At  which  day,  before  the  said  lord  the  king  at  Wed- 
minster,  come  the  parties  aforesaid,  by  their  attoraw 
aforesaid,  whereupon  as  well  the  record  and  proceedings 
aforesaid,  and  the  judgment  aforesaid,  in  form  aforeaji 
given,  as  the  matter  aforesaid,  by  the  said  C.  for  error  as- 
signed, being  seen  and  fully  understood  by  tbecoorfof 
the  said  lord  the  king,  now  here,  and  mature  deliberation 
had  thereupon  :  it  appears  to  the  court  of  the  said  lord 
the  king  now  here,  that  in  the  record  and  proceedings 
aforesaid,  and  also  in  giving,  the  judgment  aforesaid, 
there  is  manifest  error:  therefore  it  is  considered,  that  Ik 
judgment  aforesaid,  for  the  error  aforesaid,  and  other 
errors  in  the  record  and  proceedings,  be  reversed,  anniS- 
ed,  and  altogether  held  for  nothing;  and  that  the  said  C. 
be  restored  to  all  things  which  he  hath  lost  by  oecaaoa 
of  the  judgment  aforesaid,  &c. 

Afterwards,  to  wit,  on  next  after 

in  this  same  term,  before  the  lord  the  king  at  Wesim* 
8ter9  comes  the  said  A.  B.  by  his  attorney  aforesaid, u& 
says,  that  execution  of  the  judgment  aforesaid  still  «■ 
mains  to  be  made  unto  him ;  therefore  he  prays  the  writ 
of  our  said  lord  the  king  to  be  directed  to  the  sheriff  <& 
the  county  of  Middlesex  aforesaid,  that  he  cause  to  te 
made  known  to  the  said  C.  D.  to  be  before  our  said  iori 
the  king  wheresoever,  &c.  to  shew  if  any  th^ 

he  has  or  knows  to  say  for  himself,  why  the  said  A.  1 
ought  not  to  have  execution  of  his  damages,  costs,  vi 
charges  aforesaid,  according  to  the  form  and  effect  of 
the  judgment  aforesaid ;  and  it  is  granted  to  bio,  & 
Therefore  the  sheriff  is  commanded,  that  by  good  **j 
lawful  men  of  his  bailiwick,  he  make  known  tothefl* 
C.  D.  that  he  be  before  our  said  lord  the  king  (the  reW 
of  the  scire  facias  quare,  4fc-)  wheresoever,  Ac.  to  she** 
form  aforesaid,  if,  &c.  and  further,  Ac.  the  same  day  * 
given  to  the  said  A.  B.  &c.  at  which  day  the  said  A.  B.  bj 
his  attorney  aforesaid,  comes  before  our  said  lord  thekfl^ 
at  Westminster,  and  offers  himself  against  the  aid  &  *• 
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n  the  plea  aforesaid,  and  the  sheriff  (to  wit) 

Esq.  and  Esq.  sheriff  of  the 

aid  county  of  Middlesex,  return  that  by  virtue  of  the 
aid  writ  to  him  directed,  by  J.  W:  and  W.  P.  good,<fcc.  »**«* 
le  has  given  notice  to  the  said  C.  D.  to  appear,  &c.  to 
hew  as  by  that  writ  he  was  required;  and  the  said  C.  D. 
>eing  solemnly  called,  doth  not  come,  but  makes  default ; 
md  hereupon  the  said  A.  B.  says,  that  the  said  C.  D. 
lath  assigned  no  error  or  errors  in  the  record  and  pro- 
ceedings aforesaid ;  therefore  a  day  is  given  to  the  par- 
ies aforesaid,  to  come  before  our  lord  the  king, 
wheresoever,  Ac.  that  is  to  say,  for  the  said  C.  D.  to  as-  PlainthTin 
ign  error  or  errors  in  the  record  and  proceedings  afore-  error  makes 
;aid.  At  which  day,  before  the  said  lord  the  king  at  West-  default 
ninster,  comes  the  said  A.  B.  by  his  attorney  aforesaid: 
uad  the  said  C.  I>.  at  that  day  being  solemnly  called  doth 
lot  come,  but  again  makes  default,  nor  does  he  farther 
prosecute  his  said  writ  of  error  against  the  said  A.  B. 
herefore  it  is  considered,  that  the  said  C.  D.  take  nothing 
>y  his  said  writ,  and  that  the  said  A.  B.  go  thereof  with- 
>ut  day,  &c.  and  that  the  said  A.  B.  have  his  execution 
igainst  the  said  C.  D.  of  his  damages  aforesaid,  accord- 
ng  to  the  force,  form,  and  effect  of  the  said  recovery,  <&c 
Therefore  it  is  also  considered  that  the  said  A.   B.  do 
•ecover  against  the  said  C.  D.  by  the  court  of  our  said 
lord  the  king  now  here  adjudged  to  the  said  A.  B.  by 
iiis  assent  according  to  the  form  of  the  statute  in  such 
i£Lse  made  and  provided,    for  his  damages, , costs  and 
charges  which  he  hath  sustained  and  expended  by  reason 
rf  the  delay  of  execution  of  the  judgment  aforesaid  on 
pretence  of  prosecuting  the  said  writ  of  error,  and  that 
he  said  A.  B.  have  execution  thereof,  &c.  and  the  said 
C.  D.  in  mercy,  &c. 

In  the  Exchequer-chamber  these  entries  are  all  made 
yj  Mr.  Smith. 

The  writ' of  execution   on  these  judgments  must  be  To  be  issued 
ssued  in  the  county  where  the  original  venue  was  laid,  in  the  county 
ind  if  to  be  levied  in  any  other  county  a  testatum  is  to  w.^?re  veIlue 
issue,  and  to  ground  it,  the  first  writ  must  issue,  and  may       ' 
ifterwards  be  returned, 

George  the  third,  dec.  to  A  ca.  sa.  for  ditto.         judgment  af- 

Ihe  sheriff  of    Middlesex,  George  the  third,  &c.  to  firmed  m  the 

greeting:      We  command  the    sheriff  of   Middlesex  ^chf5ue^' 

you,  that  of  the  goods  and  greeting :     We    command  JeUj^J!ora 

Bench* 
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chattels  in  your  bailiwick  you,  that  you  take  C.  D. 
of  C.  D.  you  cause  to  be  if  he  shall  be  found  in  yoar 
made 561.  which  A.  B.  lately  bailiwick,  and  him  safely 
in  our  court  before  us  at  keep,  so  that  yon  may  hat* 
Westminster  Joy  bill  without  his  body  before  us  at  ll*& 
our  writ,  and  by  the  judg-    minster,  on  *  next  aifcf 

ment  of  the  same  court,  re-  to  satisfy  A-  B.  10d 

covered  against  the  said  C.  for  his  damages  which  he 
D.  for  his  damages,  which  hath  sustained  as  well  by 
he  had  sustained,  as  well  by  reason  of  the  not  performing 
reason  of  the  not  performing 

certain  promises  and  undertakings  made  by  the  said  C.to 
the  said  A.  as  for  his  costs  and  charges  by  bim  abort  ha 
suit  in  that  behalf  expended,  whereof  the  said  C.  is  co§- 
victed,  as  appears  to  us  of  record ;  and  also  1.  whkk 
to  the  said  A.  in  our  court  of  Exchequer-chamber  aft 
Westminster,  before  our  justices  of  the  Bench,  and  ike 
barons  of  our  Exchequer  of  the  degree  of  the  coif  there, 
according  to  the  form  of  the  satute  lately  made  and  pro* 
vided,  were  adjudged  for  his  damages,  costs,  and  chargo, 
which  he  had  by  reason  of  the  delay  of  the  execution  of 
the  judgment  aforesaid,  on  the  pretence  of  the  prosecute* 
of  our  writ  of  error  brough  thereupon  by  the  saidC. 
against  the  said  A.  the  said  judgment  being  there  in  all 
things  affirmed,  whereof  the  said  C.  is  also  convicted;  ai 
by  the  record  and  proceedings  of  our  said  justice*  and 
barons  before  them  had  in  the  premises,  and  by  them  re- 
mitted into,  and  now  remaining  in  our  said  court  before 
us  at  Westminster  aforesaid,  also  appears  to  us  of  record: 

And  have  you  the  said        And  have  there  tben  ths 
monies  before  us  at   West-     writ.     Witness,  &c. 
minster,  on  next 

after  to  render  to  the  said  A,  for  his  damage?,  «*a\ 

and  charges  aforesaid;  and  have  there  then  this  writ 
Witness,  &c. 

Law  and  Markka* 

If  on  a  non-        If  it  is  on  a  nonpros  for  not  assigning  errors,  then  go  to 

proa  for  not      the  end  of  the  first  recovery,  and  say,  "  And  also  UK  ad- 

J3^"^1"    "  judged  to  the  said  A.  in  our  said  court  of  Lxcbapef- 

Exchequer-     "  °ham  ber,  by  ou r  justices  of  our  court  of  Common  Bern*, 

chamber.         "  an(*  our  barons  of  our  Exchequer  of  the  degree  of  tte 

"  coif,  according  to  the  form  of  the  statute  in  soch  case 

"  made  and  provided,  for  his  damages,  costs,  andcbaig* 

<c  which  he  hath  sustained  by  reason  of  the  delay  oftke 

,  •  execution  of  the  judgment  aforesaid,  on  pretext  of  pro* 

"  secuting  our  Writ  for  correcting  of  error,  brought  thfl* 
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1  upon,  because  the  said  C.  did  not  prosecute  the  said  writ 
c  of  error  with  effect,  of  which  the  said  C.  is  also  convict-* 
'  ed,  as  by  the  record  and  proceedings  of  our  said  jus- 
c  tices  and  barons  before  them  had  in  the  premises,  and 
'  by  them  remitted  to  and  remaining  in  our  said  court 
'  before  us  at  Westminster,  also  appears  to  us  of  record. 
:c  And  have,"  <&c. 

If  it  is  from  the  Common  Pleas  to  the  King's  Bench, 
br  not  assigning  errors,  then  as  follows : 

Ft*  fa.  in  Assumpsit.  Ca.  sa.  in  Assumpsit. 

George  the  third,  &c.  to         George,  <&c.  to  the  sheriff  yot  not  as- 
;he  sheriff  of    Middlesex,     of  Middlesex,  greeting:  We  signing  errors 
greeting:      We    command    command  you,  thatyou  take  ™m  c« p- 
pou  that  you  cause  to   be     C.  D.  late  of,  Ac.  yeoman,  t0  K#  B* 
nade  of  the  goods  and  chat-     if  he  be  found  in  your  bai- 
;els  of  C.  D.  late   of,  Ac'   liwick,    and     safely    keep 
peoman,  in  your  bailiwick,    him,  so  that  you  have  his 
£001.  which  A.  B.  lately  in     body  before  us  at  Westmin- 
>ur  court  before  Sir  Vicary    ster,  on  wheresoever 

Sibbs,  knt.  and  his  com-  we  shall  then  hem  England, 
panions,  then  our  justices  of  to  satisfy  A.  B.  6001.  for 
:he  Bench  at  Westminster,  his  damages  which  the  said 
recovered  against  the  said  A.  B.  lately  in  our  court 
C.  for  his  damages  which  he  before  Sir  Vicary  Gibbs, 
sustained  by  the  means  of  knt.  and  his  companions, 
he  not  performing  certain  then  our  justices  of  theBench 
promises  and  undertakings  at  Westminster,  recovered 
ately  made  by  the  said  C.  against  the  said  C.  for  his 
xy  the  said  A.  at  Westmin-  damages  which  he  sustained 
Her  in  your  county  whereof  by  reason  of  the  not  per- 
the  said  C.  is  convicted,         forming    certain  promises 

and  undertakings,  made  by 
the  said  C.  to  the  said  A.  at 
Westminster,  in  your  coun- 
ty, whereof  the  said  C.  is 
convicted, 
is  by  the  inspection  of  the  record  and  proceedings  thereof 
which  we  lately  caused  to  come  into  our  court  before  us 
%t  Westminster,  for  certain  supposed  causes  of  error  there- 
in, and  which  now  are  there  remaining,  appears  to  us  of 
record  :  and  also  111.  which  were  awarded  to  the  said  A. 
n  our  court  before  us  at  Westminster,  according  to  the 
form  of  the  statute  in  such  case  made  and  provided,  for 
lis  damages,  costs  and  charges,  which  he  had  sustained  by 
occasion  of  the  delay  of  execution  of  the  said  judgment, 
m  pretence  of  prosecuting  our  writ  for  correcting  errors 
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brought  thereupon  by  the  said  C.  against  the  said  A.  be- 
cause the  said  C.  did  not  prosecute  the  said  writ  vtt 
effect,  whereof  the  said  C.  is  convicted,  as  appears  to  ■ 
of  record: 


And  have  you  the  said 
monies  before  us,  on 

wheresoever  we  shall 
then  be  in  England,  to  ren- 
der to  the  said  A.  for  his 
damages,  costs,  and  charges 
this  writ.    Witness,  Edward 


And  have  you  there  tb 
writ.     Witness,  Ac. 

Law  and  Markka* 

(To  be  sealed  on  they.) 
aforesaid,  and  have  the? 
Lord  EUenborougk,  Ac 

Law  and  Marttam. 

Fi.  Fa.  in  Debt  upon  affir- 
mance in  the  Kings 
Bench  from  Cowm 
Pleas. 

George,  Ac.  to   the  de- 
riff  of  Middlesex,  greeting: 
We  command  yon,  thai  its 
take  C.  D.  late  of  Wcstmah 
ster  in  your  connty,  jw* 
man,  if  he  be  fonnd  in  yotf 
bailiwick,  and   him  safely 
keep,  so  that  you  have  Mi 
body  before  us  in  eight  daji 
of  St.  Hilary,  wheresoever 
we  shall  then  be  in  Eng- 
land, to  satisfy  A.  B.  as  wdl 
a  certain  debt  of  2SL  whiek 
the  said  A.  B.  lately  in  oo 
court,   before  Sir    Ftccy 
Gibbs,  knight,  and  his  com- 
panions, our  justices  of  the 
Bench,  at  Westminster,  it- 
covered  against  the  said  C. 
as  also   161.  which,  in  car 
said   court  of  the    Beach, 
were  adjudged  to  the  suA 
A.    B.     for    his    damages 
which  he  sustained  by  oc- 
casion of  [the  detaining  the 
said  debt, 

Return  to  be  whereof  the  said  C.  was  convicted,  as  by  the  record  aad 
as  the  original  proceedings  thereof  which  we  lately  caused  to  come  iato 
proceedings  our  court  before  us,  for  certain  causes  of  error,  now  the* 
o^Snaf  then  remaining,  appears  to  us  of  record:  and  also  14L  which 


Fi.  Fa.  in^Debt  upon  affir- 
mance in  the  King's 
Bench  from  Common 
Pleas. 

George  the  third,  Ac.  To 
the  sheriff  of  Middlesex, 
greeting :  We  command 
you,  that  you  cause  to  be 
made  of  the  goods  and  chat- 
tels in  your  bailiwick  of 
CD.  late  of  Westminster 
in  your  county,  yeoman,  as 
well  a  certain  debt  of  401. 
which  A.  B.  lately  in  our 
court,  before  Sir  Vicary 
Gibbs,  knight,  and  his  com- 
panions, our  justices  of  the 
Bench  at  Westminster,  reco- 
vered against  the  said  C.  as 
also  101.  for  his  damages 
which  he  sustained  by  rea- 
son of  the  detaining  the 
said  debt, 
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are  adjudged  to  the  said  A.  in  our  said  court  before  0n  a  general 
at  Westminster,  according  to  the  form  of  the  statute  return  day, 
such  case  made  and  provided,   for  his  damages,   costs,  wheresoever, 
id  charges,  which  he  had  expended  by  occasion  of  the  &c\ IfljJL    t 
ilay  of  the  execution  of  the  judgment  aforesaid  by  the  2j[*n  on  a  faj 
■etence  of  the  prosecution  of  our  writ  of  error  brought  certain. 
j  the  said  C.  against  the  said  A.  of  and  upon  the  premi- 
is  aforesaid,  upon  which  said  writ  of  error,  the  judg- 
ent  aforesaid,  against  the  said  C.  being  in  our  said  court 
rfore  us,  in  all  things  affirmed,  whereof  the  said  C.  is 
Iso  convicted,  as  appears  to  us  of  record : 

And  have  you  the  said         And  have  you  there  this 
lonies  before  us  on  writ.     Witness,  &c.  ^ 

wheresoever  we  shall  then  be  in  England,  to 
ender  to  the  said  A.  for  his  debt  and  damages,  costs, 
nd  charges  aforesaid,  and  also  this  writ.  Witness,  &c. 

Law  and  Markham.  (a) 

George,  <&c.  to  the  sheriff   of    M ,  greeting :  Writ  of  reiti- 

Vhereas,  A.  S.  lately,  that  is  to  say,  in  Trinity  term,  in  tu^?"  "j" 
he  57th  year  of  our  reign,  in  our  court,  before  Sir  J  j  i7a 
Vieary  Gibbs,   knight,  and  his  companions,  then  our  judgment 
ustices  of  the  Bench  at  Westminster,  by  our  writ,  and  given  in  C.  P. 
>y  the  judgment  of  our  said  court,  recovered  against  J.  and  fi.  fa.  for 
3.  late  of,  &c.  1001.  which  in  our  said  court  of  the  Bench  money  P8**- 
iforesaid  were  awarded  to  the  said  A.  for  her  damages 
which  she  had  been  put  unto  about  her  suit  in  that  behalf, 
whereof  the  said  J.  O.  was  convicted,  as  by  the  record 
and  proceedings  thereof  which  we  lately  caused  to  be 
brought  into  our  court  before  us,  for  certain  causes  of 
error,  appears  to  us  of  record.    And  by  reason  of  divers 
errors  in  the  said  record  and  proceedings,  and  also  in 
giving  the  said  judgment,  we  have  reversed  and  totally 
annulled  the  same ;  and  we  have  further  considered  in 
our  said  court  before  us,  that  the  said  A.  be  restored  to  all 
things  which  he  hath  lost  on   occasion  of  the  said  judg- 
ment; and  for  that  the  said  A.  sued  out  execution  upon 
the  said  former  judgment,  and  he  the  said  J.  was  there- 
upon taken  in  execution  for  the  same,  and  detained  in 
prison  until  payment  was  made  to  the  said  A.  of  the  said 


(a)  If  it  is  necessary  to  sue  out  a  testatum  you  need 
only  put  the  testatum  part,  at  the  end  of  the  word  afore- 
said, and  our  sheriff  of  ■  hath  returned  to  us  that, 
&c.   See  title  Execution. 
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1001.  as  we  have  been  informed.  Therefore  we  conumi 
you  That  of  the  goods  and  chattels  of  the  said  A.  in  joe 
bailiwick  you  cause  to  be  made  and  levied  the  said  ltfL 
and  have  you  that  money  before  us,  on  when- 

soever, Ac.  to  restore  to  the  said  J.  the  said  1001.  sod* 
judged  to  him,  by  our  said  court  before  as,  upon  the  re- 
versal of  the  said  judgment ;  and  have  there  this  writ 
Witness,  Ac. 

If  it  appear  Where  the  money  appears  upon  Jhe  record  to  befctieJ 

party  is  paid.  an(j  pajfl  t0  the  party,  the  defendant  shall  have  rest** 
tion  without  a  set.  fa.   Salk.  588. 

Restitution.  If  judgment  is-  reversed,  the  party  shall  be  restored  to 
all  that  he  has  lost,  and  a  writ  of  restitution  shall  be 
awarded.  2  Cro.  698.  Vide  4  Mod.  161.  as  to  the  nl* 
sold  for.  If  the  money  is  levied  and  not  paid,  a  writ  of  re 
stitution  shall  not  go  against  the  sheriff  without  a  act  A 
Salk.  588. 

Error  qua  coram  nobis,  t(c.  resident. 

This  writ  lies  to  the  same  court  in  which  the  jadgwat 
was  given. 

If  judgment  If  a  judgment  in  this  court  be  erroneous  in  matter  ff 
be  erroneous  fact  only,  and  not  in  point  of  law,  it  may  be  reread 
in  matter  of  jn  ^e  same  COurt  by  writ  of  error  coram  nobis,  or  tm& 
coram  nobis  resident;  so  called,  from  its  being  founded* 
the  record  and  process,  which  are  stated  in  the  writ  to 
remain  in  the  court  of  the  lord  the  king  before  the  kifif 
himself;  as  where  the  defendant  being  under  age,  appeared 
by  attorney,  or  the  plaintiff  or  defendant  was  a  warrid 
woman,  at  the  time  of  the  commencing  the  suit,  or  Od 
bef tore  verdict,  or  interlocutory  judgment;  for  error ii 
fact  is  not  the  error  of  the  judges,  and  reversing  it,  few* 
reversing  their  own  judgment.    Soli.  145.  1  Sid.  2W. 

In  the  Com-        'n  the  Common  P"eas»  *De  record  and  process  betfg 
mon  Pleas.       stated  to  remain  before  the  king's  justices,  the  writ  of 

error  is  called  a  writ  of  error  coram  vobis,  or  qua  an* 

vobis  resident. 

This  writ  does  not  lie  in  this  court  after  affirmance,* 
in  the  Exchequer-chamber.    2  Str.  949,  975,  690. 

As  to  bail.  K  is  said,  1  Lill  Pract.  Reg.  710.  %  2  Crump.  3M.ttot 

the  statutes  requiring  bail  in  error,  do  not  extend  lotto 
writ.  But  the  practice  of  this  court  is,  after  verdM,  W 
is  required,  Co jproseeute  the  writ  with  effect,  and  if  *J 
judgment  be  affirmed,  that  the  bail  pay  the  damages  a* 
costs  awarded,  by  the  delay  of  the  execution. 
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In  the  case  of  Birch  v.  Triste,  Lord  EUenborough  says,  Not  of  itself 
error  of  matter  of  fact  coram  nobis,  which  is  not  within  supersedeas 
e  statutes  requiring  bail  in  error,  the  writ  of  error  is  not  "*  the***  in* 
'  itself  a  supersedeas  in  the  first  instance ;  but  is  or  is  not 8tance' 
•  according  to  circumstances ;  and  those  circumstances  Cartk  *w» 
e  court  will  inquire  into  on  motion  for  leave  to  take  out 
cecution :  in  case  therefore  of  error  brought  coram  nobis, 
te  practice  is  that  the  defendant  in  error  shall  move  the 
>urt  for  leave  to  take  out  execution.     See  Say.  Rep. 
56.  Ribout  v.  Wheeler.   Where  Denison,  J.  said,  before 
writ  of  error  coramnobis9  it  not  being  a  writ  of  right,  is 
llowed,  there  must  be  an  affidavit  of  some  error  In  fact, 
hich  if  true,  the  right  of  action   will  be  destroyed. 
East,  415. 

The  cursitor  will  not  make  out  this  writ,  unless  he  fias  There  must  be 
n  affidavit  sworn  before  a  master  in  Chancery  of  the  age  an  affidavit 
f  the  infant,  and  a  copy  of  the  register  of  baptism,  taken  made  to  ob- 
rom  the  register  book,  and  examined  by  the  person  who tam       wnt' 
wears  to  it,  that  it  is  a  true  copy.     So  if  feme  covert 
irings  this  writ. 

The  usual  way  to  apply  for  this  writ  is  to  give  the  How  to  ap- 
lursitor  of  the  county  where  the  venue  is  laid,  the  decla-  PJy« 
ation,  and  make  him  a.  praecipe  for  the  writ,  thus :  Mid* 
Uesex  to  ^rit.  Writ  of  error  de  coram  nobis  between  John 
Doe  plaintiff,  and  Richard  Roe  defendant,  in  case  on  a 
udgment  for  the  plaintiff  by  default  (or  on  a  judgment 
or  plaintiff  on  verdict.)  J.  K.  attorney. 

When  you  have  obtained  it,  in  case  the  judgment  be 
>y  default,  no  bail  is  required,  take  it  to  the  master  in 
unirt,  who  will  allow  it,  pay  2s.  6d.  then  he  gives  it  to 
the  clerk  of  the -rules,  who  draws  up  the  rule  for  the 
allowance,  who  will  return  you  the  writ  of  error,  serve 
the  same  on  the  opposite  attorney,  which  rule  operates 
Rs  a  supersedeas  to  the  plaintiff's  execution. 

But  if  bail  should  be  required  (as  after  verdict)  then  If  bail  be  re- 
when  you  have  obtained  the  writ  from  the  cursitor,  take  <$&*&* 
it  to  Westminster-hall,  to  the  master,  who  will  allow  the 
same,  and  return  it  to  you,  pay  2s.  6d.  who  gives  it  to  the 
clerk  of  the  rules ;  in  the  evening  go  to  the  clerk  of  the 
rules,  and  he  will  draw  up  the  rule  for  its  allowance,  in 
the  original  names  of  the  plaintiff  and  defendant ;  and  re- 
turn you  the  original  writ  of  error ;  serve  a  copy  of  rule 
on  the  opposite  attorney,  then  apply  to  the  clerk  of  the 
errors  of  this  court,  Mr.  Smithy  with  the  names  and  ad- 
dition! of  the  bail  in  error  and  the  writ,  and  he  will  enter 
tbem  iahis  book,  and  take  the  bail  before  a  judge;  when 
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they  have  entered  into  the  recognizance  give  notice  to 
the  opposite  attorney,  and  also  give  notice  to  justify  ■ 
in  other  cases  within  the  time  limited  by  the  rale.  I  tint 
it  would  be  best  to  give  two  days  notice  to  put  in  id 
justify  bail,  and  speak  to  the  clerk  of  the  erreo 
to  attend  at  Westminster-hall  at  the  sitting  of  tk 
court  to  take  the  same  ;  counsel  moves  to  justify  s 
in  other  cases,  and  the  rule  for  the  allowance  of  tb 
«  bail  is  drawn  up  and  served  as  usual.  N.  B.  Tfc 
notice  of  bail  and  justification  are  to  be  intituled  ink 
original  causes  you  are  to  keep  the  writ  of  error,  as  j* 
will  have  occasion  to  enter  it  on  the  roll  when  the  is* 
is  joined. 

The  roll  of  the  original  judgment  need  not  be  bro^k 
into  court  for  the  allowance  of  the  writ  of  error. 

Rul   f  r  al-        Thi*  writ  never  was  allowed  in  vacation  as  I  can  feu* 
lowance.  It  is  ordered,  that  the  writ  of  error  issued  between  Ik 

parties  in  this  cause  be  allowed :  and  (upon  the  phis' 
in  error  putting  in  and  justifying  his  bail  within  few 
days  next  ensuing,)  that  further  proceedings  be  staid  m 
the  judgment  in  the  original  action  until  the  said  rt 
of  error  now  depending  between  the  parties  be  toff- 
mined,  (a). 

An  infant  ought  to  have  a  guardian  appointed  byfr 
court  to  prosecute  the  writ,  as  in  other  cases,  before  * 
signment  of  errors:  vide  Coke's  Entries,  title  Error  jm* 
he  should  assign  them  by  guardian. 

Rule  to  assign      when  the  writ  is  returnable,  apply  to  the  master**1 
errors.  r|je  to  aggjgn  errors,  which  he  will  give  in  this  fors' 

A.  B.  v.  C.  D.     "  Unless  the  plaintiff  in  error  Mag* 

"  errors  within  four  days  next  after  notice  given  tofc* 

"  or  his  attorney,  a  nonpros  may  be  signed,"  which ^ 

to  the  clerk  of  the  rules  to  enter,  pay  3s.  he  will  write* 

(b)  Seelidd'.  ™j>  "  entered"  upon  it-  serve  copy  on  the  atto*! 

Forms,  509.     (*)  The  error  to  be  assigned  must  be  of  a  fact  oolj. 

Fitz.  N.  B.  To  the  assignment  of  infancy  the  defendant  in  err* 

**•  7  «*•         may  reply,  both  of  which  are  to  be  signed  by  conn*! 

well  assigned.  The  assignment  of  the  errors  in  the  first  instance^** 
not  take  notice  of  the  writ  of  error,  nor  in  the  rep* 
tion. 


(a)  The  recognizance  of  bail  is  to  prosecute  the*£ 
of  error  with  effect,  if  judgment  be  affirmed,  and  to  p»J* 
damages  and  costs  awarded. 
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Court  of  King's  Bench  will  oblige  defendant  to  enter  Waste. 
nto  a  rule  not  to  commit  waste  or  destruction,  pending 
,he  writ  of  error.     fVharod  v.  Smart,  3  Burr.  1823. 

Motion  for  leave  to  take  out  execution,  notwithstand-  Cou*t  ™&  wt 
ng  error  in  parliament  was  pending,  on  an  affidavit,  that  JjJJJJ1!!?  e*ecu-' 
ifter  judgment  recovered  here,  defendant  removed  the  ta^ien  out 
ecord  in  the  Exchequer-chamber,  where  judgment  was  pending  error 
iffirmed,    without  argument   or  objection,  which  it  was  m  parliament, 
contended  was   equivalent  to  a,  confession,  that  there  °"  ****  8™}°* 
was  no  error,  and  that  the  writ^of  error  was  brought  for  brouS^for* 
lei  ay .     Court. — The  niere  circumstance  of  the  defendant  delay,  because 
lot  arguing  the  case  in  the  Exchequer-chamber,  is  by  there  was  no 
10   means  conclusive  ;  since  in  some  of  the  cases  that  argument  in  ■ 
lave  been  most  litigated  in  the  House  of  Lords,  the  parties  ™  ^^chamber 
aave  waived  all  argument  in  the  Exchequer-chamber,  adjudgment 
Rule  refused.     Harrison  v.  Grote>6  Term  Rep.  400.        affirmed  there. 

It  seems,  on  inquiry,  that  an  agent  in  error  may  be  Agent  may 
employed  to  conduct  the  writ  of  error  in  parliament,  or  P*0*0*1*0 
the  attorney  may  do  all  this  himself ;   but  the  fees  to  j^^™  **** 
the  clerk  in  parliament,  Henry  Cowper,  esq.  must  be  paid; 
lis  office  is  in  Old  Palace-  Yard,  opposite  Westminster- 
iall. 

* 

As  soon  as  the  transcript  is  brought  into  parliament,  When  the 
t  peer  may  be  applied  to,  without  any  previous  proceed-  transcript  is 
ng,  to  move  the  house   for  a  day  to  be  given  to  the  brought  into 
slaintiff  in  error,   to   assign   bis  errors  in  eight  days,  ***  house, 
ivhich  will  be  ordered,  and  the  order  must  be  drawn  up  £2^       ° 
it  Mr.  Cowper^s  office,  and  is  to  be  served  on  the  op- 
>osite  side. 

Or  the  defendant  in  error  may  petition  the  house  for  faJt^ff^ 
his  purpose,  and  the  order  will  be  upon  reading    the  petition, 
petition,  that  he  is  required  on  or  before  next 

%t  ■    of  the  clock  in  the  forenoon  to  assign*  errors  ; 

>r  otherwise  the  trauscript  of  the  judgment  be  remit- 
ed,  to  the  end  that  he  may  have  execution,  as  if  no  error 
>rought. 

If  the  error  be  not  assigned  within  the  time  limited  tfe1™"  be  not 
t>y  the  rule,  the  defendant  in  error,  on  applying  to  Mr.  2!?*116*  "* 
Cowper^s  office,  may  have  a  nonpros  signed,  and  he  is      ** 
entitled  to  costs. 

If  the  plaintiff  in  error  assign  errors,  it  is  to  be  drawn  If  plaintiff  as- 
ind   signed  by  counsel,  and  ingrossed  on  a  4d.  stamp  "g"  errors, 
paper,  and  filed  in  the  parliament  office.     And  that  on  Jj3  to  P*°* 
assignment  of  errors,  the  plaintiff  in  error  must  get  a'  c*ec^ 

SK 
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pees  to  move  tbe  house,  that  the  defendant  may  afpr 
and  make  his  defence. 

Joinder.  To  the  assignment  of  errors,  the  defendant  maydehw 

to  the  like  office,  a  joinder  iagrosned  oa  a  4<L  sttsp 
paper. 

If  plaintiff  al-  If  the  plaintiff  in  [error  alleges  diminution,  and  pup 
leges  diml-  a  certiorari,  the  same  is  to  be  issued  without  any  mod*, 
tf^trfr*  °kI  aD(*  *°  ")e  re^urne(^  *n  ten  days ;  which  if  not  done,  or 
issued  toten  £ooc*  cause  shewn  to  the  house  to  the  contrary,  the  piss- 
days.  tiff  will  lose  the  benefit  of  his  writ.     1  Salt.  267. 

Hw  tapro-  When  the  defendant  hath  joined  in  errot,  the  eawei 
short  to^  *  86t  ^wa  on  the  motion  of  a  peer  to  be  beard  inter  a; 
pttatodL  ***  *****  vhieb,  if  tbe  house  be  likely  to  get  ap  sooa,  sis 
Kottobe  (*-  assignment  of  errors,  on  pleading  in  nulio  mt  mwtm  ** 
tmt*  tat  up-  clerk  in  parliament  wilt  get  a  peer  to  move  tbe  km* 
on  petition*      appoint  a  short  day  for  bearing  of  the  cause ;  and  wki 

a  day  is  appointed,  tbe  same  cannot  be  altered,  bit 
up  on  petition :  and  no  petition  can  in  such  case  be  * 
ceived,  unless  two  days  notice  thereof  be  gives  tok 
adverse  party,  of  whicb  oath  is  to  be  made  at  the  hir  ' 
the  house.    See  the  order,  22d  December,  1709. 

Cases  must  be  Previous  to  tbe  argument,  the  eaaea  nuiat  bediawuif 
t^^d^  a]ad  9ign*&  *>y  counsel  on  each  side,  containing  a  «W 
^urael,  «d  °*  ^e  transcript  assignment,  and  joinder,  *e.  J*1**** 
printed.  are  assigned  on  each  side,  which  are  afterwards  priatoi 

and  250  on  each  side  are  delivered  at  the  pariiaaeirt  » 
fice,  two  days  before  the  healing  «t  the  least,  WBeJ[ 
which  are  given  to  the  lords,  as  also  the  judges;  V 
on  each  side  are  generally  printed.  Counsel  are  to  b* 
their  briefe  in  time  delivered  far  argument;  die  lords* 
amine  the  errors  with  the  assistance  of  the  judges,  i*» 
affairs  of  weight  and  nicety.  On  hearing,  the  lot* 
either  affirm  or  reverse  the  judgment ;  on  which  t* 
clerk  of  the  parliament  draws  a  remittzter  of  ^^ 
script  of  the  record  into  tbe  King's  Bench,  1*^*55. 
by  counsel,  and  entered  with  the  affirmance  or  rei*»» 
and  the  court  below  award  execution,  &c. 

Two-cewiaet        jj0  more  than  two  counsel  can  be  heard  on  each  flto 
oigoneaefr    g  Crompa   4g9#     And  if  &Bre  ^  BO  txgam «,*,  0*4 

them  moves  for  judgment  or  reversal. 
•'  If  judgment   below  be  given  for   the  plaistH .  •■* 

deemed  right,  it  need  only  be  affirmed.  Eod  Id*  ®* 
panyv.  Todd,  1788. 

If  the  judgment  of  the  court  of  B.  R.  be  deemed* 
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roneous,  it  ii  sbtticietit  simply  to  reverse  it.     Pugh  v. 
Goodtitle,  May  llSl. 

The  House  of  Lords  give  sometimes  very  large,  some-  q^ 
times  very  small  costs,  at  their  discretion,  according  to  the 
nature  of  the  ease,  and  the  reasonableness  or  unreason- 
ableness of  litigating  the  judgment  of  the  court  below ; 
and  m  order  to  mitigate  them,  the  plaintiff  sometimes 
will  withdraw  his  errors.  3  Burr.  1097.  And  the  prac- 
tice is  to  give  interest  from  the  day  of  signing  the  judg- 
ment to  the  day  of  affirming  it  there,  computed  accord- 
ing to  the  current,  not  according  to  the  strict  legal,  rate 
»f  interest.    Bodily  v.  Bellamy,  ib. 

In  &  frrit  of  erf  of  from  the  King's  Bench  to  the  Hoftfe  Ohflf  a  tMnfc 
>f  Lords,  only  a  transcript  of  the  record  is  sent  np ;  and  «*pt  is  sent  to 
jrken  remitted,  the  Kinfe's  Bench  award  the  execution.  ^e  House  of 
Vicar*  ▼.  Haydm,  Cowp.  Mep.  843.  J*ordi- 

If  judgment  below  was  giVeti  fo*  defendant  upon  de-  if  judgment 
fritter,  and  the  judgment  be  reversed,   whereupon  a  be  upon  de- 
rrit  of  inquiry  becomes  necessary  in  sufth  case,  the  muner. 
o'rd*  cannot  award  the  tr rit,  but  the  record  is  remitted 
0  the  King's  Bench,  for  them  to  award  the  inquiry,  and 
pon  return  thereof,  to  give  final  judgment     Ibid. 

A  Writ  of  ertor  in  parliament  may  be  non-prossed  with* 
ttt  carrying  over  the  transcript  to  the  court  of  error. 
MaUlednd  Sebto.  104. 

Where  a  judgment  is  affirmed  in  the  House  of  Lords,  If  affirmed. 

>  which  a  transcript  of  the  record  only  is  reihoved,  it 
necessary  that  the  transcript  should  b*  remitted  to  the 

tart  of  King's  Bench,  before  the  execution  is  issued,  or 
!  least  before  it  is  returnable ;  therefore  apply  for  it  at 
e  parliament  office,  pay  the  fees,  and  file  the  sam6  with  ' 
r.  White,  in  the  treasury  of  the  King's  Bench. 

Standing  Orders  of  the  Souse. 

Ordered,  that  the  plaintiflfe  in  all  writs  of  error  after  Orders  on 
&  records  be  brought  in,  shdll  speedily  repair4  to  the  writs  of  error 
»rk  of  the  parliament,  and  prosecute  th^ir  writs  of fa  parliament 
-or,  and  satisfy  the  officers  of  this  house  their  fees' 
My  due,  and  shall  assign  errors  within  eight  days  after 
?  bringing  m  such  writs  with  the  records;  and  if  the  Errors  to  be 
tiMiffe  make  default  so  to  do,  then  the  said  clerk,  if  aligned  in 
!  defendants  in  such  Writs  require  it,  shaB  record  that  J&ffy 

>  plaintiff  hath  not  prosecuted  his  writ  of  efror,  and  J^J^tur/ 
it  the  house  doth  therefore  award  that  such  plaintiff 
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•-  shall  lose  his  writ  of  error,  and  the  defendant  shall  go 

ilkSd111^  without  ddy«  and  that  the  record  be  remitted ;  and  if  in 
certiorari*0  any  w"*  °^  error  the  plaintiff  shall  allege  diminution, 
prayed.  and  pray  a  certiorari,  the  clerk  shall  enter  an   award 

thereof  accordingly  ;  and  the  plaintiff  may,  before  in 
tiullo  est  erratum  pleaded,  sue  forth  the  writ  of  certiorari 
Certiorari  to  m  ordinary  course,  without  special  petition  or  motion 
go  without  to  this  house  for  the  same  ;  ana  if  he  shall  not  prosecute 
motion,  and  such  writ,  and  procure  it  to  be  returned  within  ten  days 
be  returned  in  nex^  after  frfe  pjea  0f  diminution  put  into  this  house,  then, 

oHore  benefit  UD^ess  ^e  *h&\\  shew  good  cause  for  the  enlarging  the  time 
thereof,  and  f°r  the  return  of  such  writ,  he  shall  lose  the  benefit  of 
defendant  to  ■  the  same ;  and  the  defendant  may  proceed,  as  if  no  such 
proceed  aa  if  writ  of  certiorari  were  awarded.  Ordo  dam.  procer.  die 
noneawarded.  Veneris,  13th  Decemb.  1661. 

No  case  to  be  That  no  person  presume  to  deliver  any  printed  cases 
delivered,  un-  ^  an_  \qta  unless  signed  by  one  or  more  of  the  counsel 

less  flurried  bv  % 

cou^geL  wh°  attended  the  hearing  of  the  cause  in  the  courts  be- 

low, or  shall  be  of  counsel  at  the  hearing  in  this  house. 
Ordo  do?n.  procer.  die  Mortis,  19th  April,  1698. 

No  putting  off  It  is  ordered,  That  when  a  day  shall  be  appointed  for 
a  day  of  hear-  the  hearing  of  any  cause,  appeal,  or  writ  of  error,  the 
ing,  without  game  shall  not  be  altered  but  upon  petition ;  and  that  no 
davsan*0  petition  *hall  in  such  case  be  received,  unless  two  days 
oatb  made  notice  be  given  to  the  adverse  party,  of  which  notice 
thereof.  oath  shall  be  made  at  the  bar  of  this  house.  Ordo  dom. 

procer.  die  Mercur.  22d  Dec.  1703. 

Certificates  to  That  when  diminution  shall  be  alleged,  and  a  certiorari 
begiven  of  prayed  and  awarded  before  in  nullo  est  erratum  pleaded, 
beinfIaward-  ^e  c'er^  s^a^  uPon  request,  give  a  certificate  that  dinn- 
ed concerning  nution  is  so  alleged,  and  a  certiorari  prayed  and  award- 
writs  of  error,  ed  thereupon.  Ordo  dom.  procer.  de  Veneris^  21st  Feb. 
1710. 

How  counsel        That  at  the  hearing  of  causes,  one  of  the  counsel  for 

*  are  to  proceed  the  appellants  shall  open  the  cause,  then  the  evidence  on 

on  argument    tbeir  si(je  8hau  be  read,  which  done,  the  other  counsel 

for  the  appellants  may  make  observations  on  the  evidence; 

then  one  of  the  counsel  for  the   respondents   shall  be 

heard,  and  one  counsel  only  for  the  appellants  to  reply. 

Ordo  dom.  procer.  die  Sabbat.    2  Mart.  1727. 

Error  doth  not      That  in  all  cases  of  appeals  and  writs  of  error,  they  con- 
drtermine  by   tinue  and  are  to  be  proceeded  on  in  statu  quo,  as  they  stood 

prSation?r  at  the  dia*olution  of  *&*  last  parliament     Die  Martis, 
T  Rayrn.38S  18  Mar.  1678-9.     So  by  prorogation,  2  Lev.  93.  Contra 
'  Carth:  237 
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Ordered,  That  in  all  cases  of  appeal,  or  writs  of  error  Printed  cases 
appointed  to  be  heard,  the  appellants  and  respondents,  to  bedeMver- 
the  plaintiffs  and   defendants,  or  their  respective  agents  cd* 
or  solicitors,  do  deliver  to  the  clerk  of  the  parliament, 
or  clerk  assistant,  to  be  distributed  to  the  lords  of  this 
house,  the  printed  cases  upon  such  appeals  or  writs  of 
error  at  least  two  days  before  hearing ;  and  that  no 
other  or  different  cases  in  any  such  causes,  be  at  any 
time  afterwards  printed  or  delivered.     18th  Dec.  1724. 

All  appeals  not  determined  in  the  same  session,  shall  Appeals  to  be 
be  heard  and  determined  in  the  beginning  of  the   next-heard  in 
session,    in   the  same  order   as  they  shall  stand  to  be  2>ul'5e  M  .7 
heard  at  the  end  of  this  or  any  other  session,  without  ^  *®P° 
any  new  application  to  the  house  to  appoint  a  day  for 
bearing  the  same :  and  that  such  of  the  said  appeals  as 
shall  stand  first  to  be  heard  at  the  end  of  this  or  any  other 
session,  shall  stand  to  be  heard  on  the  first  Monday  after 
the  first  day  of  the  next  session  or  meetiug  of  parliament, 
the  second  upon  the  Wednesday,  the  third  upon  the  Fri- 
day following,  and  from  thence  the  rest  in  course  upon 
every  Monday,  Wednesday,  and  Friday  until  they   shall 
be  heard  and  determined.    5th  April,  1734. 

Ordered,  That  on  the  days  causes  are  appointed  to 
be  heard,  the  cause  be  the  first  business  proceeded  on 
after  prayers,  and  no  other  business  to  intervene.  28th 
June,  1715. 

Afterwards,  that  is  to  say,  on  the  Assignment  of 

day  of  in  the  57th  year  of  the  reign  of  general  errors 

our  sovereign  lord  George  the  third,  king  of  the  united  in  the  House^ 
kingdom  of  Great  Britain  and  Ireland,  before  our  said  °*  Land- 
lord the  kjng,  and  the  peers  of  this  realm,  in  this  pre- 
sent parliament  at  Westminster,  in  the  county  of  Middle- 
vex  assembled,  comes  the  said  A.  by  J.  K.  his  attorney, 
ind  says,  that  in  the  record  and  process  aforesaid,  and 
ilso  in  giving  the  judgment  aforesaid,  there  is  manifest 
?rror  in. this,  to  wit,  as  in  other  assignments  exactly.  To 
tier  engrossed  on  a  4d.  stampt  parchment,  and  delivered 
\o  the  clerk  in  parliament,  signed  by  counsel. 

And  the  said  B.  by  his  attorney  comes  Joinder, 

ind  says,  that  there  is  no  error  in  the  record  and  pro- 
ceedings aforesaid,  or  in  giving  the  judgment  aforesaid : 
ind  he  prays  that  the  court  of  our  lord  the  king  in  his 
parliament  here,  may  proceed  to  examine  as  well  the  re- 
cord and  proceedings  aforesaid,  as  the  matters  aforesaid 
tbove  assigned  for  error,  and  that  the  judgment  aforesaid 
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may  be  ia  all  things  affirmed,  &c.  but  because  oar  ad 
lord  tbfr  king  in  his  parliament  *fore§aid,  is  not  yet  ad- 
vised wh^t  judgment  to  give  pf  qjid  concerning  the  pee? 
mises,  a  d#y  is  therefore  given  to  the  said  parties  hoe,  ; 
until  wheresoever,  &c.  to  hear  their  judgipest  ' 

thereon ;  for  that  the  cpurt  pf  our  sfiid  lord  the  king,  e 
his  pfurli&ipent  aforesaid,  is  not  yet  advised  thereof,  Ac 

A  test  fi.  fa.  George  the  third,  Ac.    To  the  sheriff  of  Mid&am* 

in  case  on  a  greeting  :  whereas  we  lately  commanded  our  sberiA  d 

jwjgment  London,  that  they  should  cause  to  be  made*  of  the  m& 

*™£*  and  chattels  of  C.  D.  late  of                      Esq.  the  sap  «r 

us  at  Westminster y  bj  Qur  wfit,  and  by  the  jodginentrf 
the  same  court,  recovered  tgajn&j  t,he  sa}d  C.  D.  (or  ioa 
damages  which  be  b*4  fimsfe^ined,  as  well  by  reasqn  rf 
the  not  performing  pertain  promises  a»4  qnfbffekjiqp 
made  by  the  s*id  C.  D.  to  tbe  s^id  A-  B.  as  fbj  his  Mk 
qad  charges  by  him  about  hi*  suit  in  that  feehaif  ex- 
pended, whereof  the  said  C.  J),  was  ocuavicted,  as  S|h 
peared  to  us  pf  record  in  our  sfdd  court  before  R*»  i|i 
also  1.  wbieh  tp  the  said  A.  B.  in  on?  oo*ii4 

parliament,  cvscording  to  the  form  of  the  statute  Utefy 
made  and  provided,  were  adjudged  for  his  damage^  com 
f^nd  charges,  which  he  had  sustained  on  occasion  of  the 
delay  of  the  execution  of  the  judgment  aforesaid,  on  pre- 
tence of  prosecuting  our  writ  of  error  brought  there- 
upon by  tbe  said  C.  D.  against  the  said  A.  B.  the  sri 
judgment  being  in  our  said  court  of  parUameat  in  al 
things  affirmed :  whereof  the  said  C.  D.  is  also  convkfei 
ps  by  the  inspection  of  the  record  and  proeeedngi 
thereof  remitted  from  our  said  court  of  parliajBentBii 
our  court  before  us,  appears  likewise  to  us  of  ptctti 
and  that  our  said  sheriffe  of  London  should  have  At 
aforesaid  monies  before  us  at  W&sfmmstery  at  a  oertaa 
day  now  past,  to  render  to  the  said  A.  Bt.  for  his  da- 
mages, costs,  and  charges,  aforesaid:  and  ottr  said  shnril 
of  London  have  returned  to  us,  that  the  said  C  D.  kit 


not  any  goods  or  chattels  in  their  baitiwiek,  whereof  Iter 


could  cause  to  be  levied  the 
charges  aforesaid,  or  any  part  thereof;  whereas  it 
ficiently  testified  in  our  said  court  before  us,  on  the  be- 
half of  the  said  A.  B.  that  the  said  C.  D.  •  hath  safflcRBi 
£oods  and  chattels  in  yoyr  bailiwick,  whereof  yoa  as 
p^use  to  be  levied  the  said  damages*  costs*  ^nd  cbaqpfc 
^foresaid,  and  every  part  thereof:  therefore  we  comnpid 
yov,  that  oitbego.ofl^id  chattels  of  fte  said  C.  D.  in  joir 
bailiwick,  you  cause  to  be  made  the  aforesaid  sums  of 


L  and  ljbr  the  damages,  costs,  and  charge 

aforesaid,  and  that  you  have  the  said  monies  before  us, 
on  wheresoever,  Ac.  to  reader  to  the  said  A.  B« 

for  his  said  damage*,  costs,  and  charges  aforesaid ;  and 
have  you  there  also  thjs  writ.  Witness  Edward  Lord 
Ellenborough,  at  Westminster,  the  day  of 

in  the  52d  year  of  our  reign.  Law  and  Markham. 

When  the  Writ  tf  Error  abates. 

A  writ  of  error  ifiay  abate  by  the  act  of  God,  the  act  of 
the  law,  or  the  act  of  the  party. 

If  plaintiff  in  error  dies,  before  errors  assigned,  the  writ  If  plaintiff  in 
abates;  and  the  defendant  in  error  may  thereupon  sue  enOT<hefc 
out  a  scire  facias  quare  executioner*  non,  to  revive  the 
judgment  against  the  executors,  Ac.    2  Cro&p.  401. 
7  East ,  270. 

It  does  not  abate  by  the  death  of  the  defendant  in  error,  a^^^r 
whether  it  happen  before,  or  after  errors  assigned.  1  Salk.  2^ja  eam  &. 

264.  signed. 

If  there  be  several  plaintiffs,  and  one  dies,  the  writ  shall  l\  ^S?1      , 
abate,  11  Co.  186.  1  Vtrt.  34.  1  Salk.  261.  before  errors  g^Sf  and 
assigned.  But  if  there  be  several  defendants  in  error  and  ,        " 
one  dies,  it  is  otherwise.     1  Ld.  Ray.  439.     1  Balk.  264.  fj^^ 
In  this  case  the  death  being  suggested  on  the  roll,  the 
writ  proceeds  against  the  survivors. 

By  the  death  of  the  chief  justice,  it  is  said,  before' he  By  death  of 
has  made  or  signed  his  return,  the  writ  becomes  ineffec-  c* J* 
tunl,  and  the  defendant  in  error  by  leave  of  the  court, 
may  take  out  execution.    Barnes,  201.   See  1  Keb.  658. 

Bankruptcy  is  no  abatement.    1  T.  R.  463. 

If  there  are  several  plaintiffs*  and  one  dies,  the  writ 
shall  abate,  11  Co.  146.  1  Vent  34.  1  Soli.  261.  1  L. 
Ray.  844.  Contra  if  there  be  several  defendants.  Ld. 
Ray.  430. 

The  plaintiff  in  error  married,  whereby  her  writ  abated;  Marriage. 
court  gave  defendant  leave  to  take  out  execution  with- 
out time  to  bring  error  coram  vobis.  2  Sir.  1015.  Jenkins 
v.  Bates. 

A  writ  of  error  was  allowed  in  parliament,  and  before  if  plaintiff  in 
it  was  returned  and  certified,  the  plaintiff  in  error  died,  error  din. 
execution  issued  without  leave  of  the  eeurt.    Motion  to 
set  it  aside,  and  the  rule  was  made  absolute.    Lord  Km* 
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nairdv.  Lyal,  7  East,  296.  See  1  I/t.  Raym.  244.  Ban. 
201.  Carth.  404.  1  Salk.  319.  And  in  this  case  tae 
court  refused  leave  for  the  plaintiff  here  to  issue  a  testa- 
tum, fi.  fa.  tested  in  the  last  term,  on  the  return  day  erf 
the  original  fi.  fa.  which  was  after  the  allowance  asa* 
v         service  of  the  writ  of  error.     Ibid,  237. 

If   errors   are  assigned   before  defendant    in    error*! 

death,  the  executor  must  proceed  as  if  defendant  wai 

living,  till  judgment  is  affirmed,  and  then  revive  by  §cm 

facias;  but  cannot  take  out  execution  pending  the  writ 

pf  error.     Barnes,  432.     Wright  v.  Trewedke. 

■ 

Of  a  second  Writ  of  Error, 

Where  a  writ  of  error  abates  by  the  act  of  God,  as  ay 
the  death  of  the  parties,  or  chief  justice,  or  by  the  act  « 
law,  a  second  writ  of  error  is  a  supersedeas  of  itself 
1  Vent.  353.  without  motiop  or  leave  of  the  court. 

And  after  abatement  or  discontinuance  of  a  writ  of 
error  coram  nobis,  no  bail  is  requisite.  2  Cramp*  && 
But  this  must  be  understood,  where  a  second  writ  of 
error  is  brought  after  an  abatement  by  the  act  of  God,  or 
of  the  law;  for  where  error  is  granted  for  insufficiency, 
a  writ  of  error  coram  nobis,  is  not  a  supersedeas  of  itatft 
1  Ld.  Ray.  151. 

But  the  court  on  motion  will  order  that  upon  bail  being 
put  in  and  justified  within  four  days,  further  proceedings 
shall  be  staid  on  the  judgment  on  the  original  action,  un- 
til the  error  be  determined.  2Ld.Ray.  1404.  CarM.  570. 

But  where  the  writ  abates  by  the  act  or  default  of  tae 
party,  a  second  writ  of  error  brought  in  the  same  coart 
is  not  a  supersedeas  of  execution  as  the  first  is.  1  Saii. 
263.  as  where  plaintiff  in  error  marries,  or  nonprosses  hs 
own  writ,  and  execution  may  be  sued  out  in  these  cases, 
without  leave  of  the  court.  8  East,  412.  Birch  v.  TV&fc 
But  on  a  writ  of  error  coram  nobis,  execution  taken  oat 
without  leave  of  the  court,  is  irregular.     Say.  Rep.  166, 

The  case  of  Birch  v.  Triste,  was  where  bail  in  error 
,  was  required,  the  plaintiff  failed  in  perfecting  his  bail 

and  nonprossed  his  own  writ,  the  plaintiff  sued  out  exe- 
cution, without  applying  to  the  court  for  leave,  and  it 
held  regular.  8  East,  412.  see  1  Mod.  285.  I  Salt.  263. 
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Of  Costs  in  Error. 

When  the  judgment  is  affirmed,  or  writ  of  error  non-  jf  enyr  **  *f- 
prossed,  the  defendant  in  error  is  entitled  to  costs,  and  j^ffdOTno11" 
damages,  by  stat.  3  H.  7.  c.  10.  &  19  H.  7.  c.  20.  By  the  §ouWe 'cortt. 
former,  it  is  enacted,  that  if  any  defendant,  or  tenant, 
against  whom  judgment  is  given,  or  any  other  that  shall 
be  bound  by  the  judgment,  sue  before  execution  had, 
any  writ  of  error,  to  reverse  same,  if  the  judgment  be 
affirmed,  or  the  error  be  discontinued  in  default  of  the 
party,  or  the  plaintiff  in  error  be  nonsuited  therein,  the 
person  against  whom  the  writ  of  error  is  sued,  shall 
recover  his  costs  and  damages  for  delay,  by  discretion 
of  the  justices  before  whom  the  writ  of  error  is  sued ;  see 
DougL  561.  7i.  5.  As  to  the  word  justice,  the  other 
statutes  recite  the  former,  and  enacts  that  it  shall  be 
thenceforth  put  in  execution.  Upon  these  statutes,  costs 
and  damages  are  recoverable,  in  error  for  delay  of  exe- 
cution, though  none  were  recoverable  in  the  original 
action.    2  Str.  1084.  Cro.  Eliz.  617.  659. 

It  appears  that  at  common  law  no  costs  were  given 
upon  any  writ  of  error.     1  Str.  617. 

By  the  13  Car.  2.  c.  2.  st.  2.  c.  2.  s.  10.  If  the  judg-  Affirmant*, 
ment  be  affirmed,  the  plaintiff  shall  pay  to  the  defendant 
in  error  his  double  costs.  This  statute  does  not  apply 
where  the  defendant  below  obtains  judgment  upon  a 
special  verdict,  5  East,  545.  Bell  v.  Potts.  The  statute 
is  confined  to  cases  where  the  judgment  so  affirmed,  is 
for  the  plaintiff  below. 

By  8  &  9  W.  3.  c.  1 1 .  s.  2.  If  a  verdict  be  given  for  If  veidict  be 
the  defendant  in  any  action,  &c.  in  any  court  of  record,  ft*  defendant, 
and  the  plaintiff  shall  sue  any  writ  of  error  to  annul  the 
judgment,  and  the  same  shall  be  affirmed,  or  the  writ  of 
error  be  discontinued,  or  the  plaintiff  be  nonsuit,  the  de- 
fendant shall  have  judgment  to  recover  his  costs  against 
the  plaintiff,  and  have  execution  for  the  same  by  ca.  sa., 
fi.  fa.,  or  elegit. 

A  judgment  for  the  plaintiff  was  given  in  the  C.  P.  on  p2S^on°r 
a  special  verdict  in  assumpsit,  which  was  reversed  on  special  veidict 
error  brought  in  the  K.  B. ;  it  was  held,  that  the  de-  in  awumprit, 
fendant  was  entitled  to  bis  costs  of  the  defence  below,  rev*"ed»  on 
but  to  no  costs  of  the  writ  of  error.     Gildart  v.   Glad-  e™  SnSS* 
tone,  12  East,  668.  see  Carth.  254.  1  Salk.  268.  S.  P.      fence,  tat       % 

none  in  error. 
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Same  point 
on  er^or  in 
fact. 


Though  no 
costs  in  ori- 
ginal action, 
yet  there 
must  be  costs 
m  error* 


Exchequer 
must  give 
double  cost*. 


Executors. 


Avowant  not 
entitled  to 
costs  or  in- 
terest 

Costs  on 
quashing. 


A  judgment  for  plaintiff  was  reversed  on  error  in  fed 
brought  by  defendant;  court  held,  that  the  plaintiffs 
error  was  entitled  to  costs  in  the  original  action,  thoqgk 
not  to  the  costs  in  error.  H.  40  Geo.  3.  Tiddy  1101. 

Therefore  upon  the  reversal  of  the  judgment  each  party 
must  pay  bis  own  costs,  and  so  upon  a  bill  of  evoca- 
tions,   b  East,  49. 

Error  of  a  judgment,  on  the  statute  of  usury,  on  af- 
firmance, it  was  held,  that  though  no  costs  were  given  a 
the  original  action,  jet  the  court  declared  that  the  defen- 
dant in  error  was  entitled  to  the  costs  by  the  express 
words  of  8  H.  7.  c.  10.  Btr.  1084.  Ferguson  ▼.  RawX* 
son  qui  tarn.  Cro.  EUz.  609.  1  Vent.  31. 

The  court  of  Exchequer-chamber  is  bound  to  aOow 
double  costs  to  the  defendant  in  error,  on  the  affirmance 
of  the  judgment  of  the  court  of  King's  Bench.  Shepherd 
v.  Mackreth,  2  H.  B.  R.  884. 

If  an  executor  brings  error  upon  a  judgment  tgainrt 
his  testator,  and  after  affirmance  moves  to  pay  principal, 
interest,  and  costs,  he  shall  not  pay  costs  in  error.  Str. 
1072.  Rep.  temp.  Hardw.  367.  1  Vent.  166.  1  Mod.  77. 
But  if  after  a  devastavit,  he  brings  error,  he  shall  pay 
costs  on  affirmance.  Sir.  977.     Cazwell  v.  Norman. 

An  avowant  is  not  a  plaintiff  within  8  H.  7.  and  is  sot 
entitled  to  costs  or  damages  on  the  affirmance  by  a 
court  of  error  of  a  judgment  in  his  favour.  Ctertk.  12. 
4  Mod.  7.  1  Salk.  25. 200.  10  East,  2.  S.  P. 

Coats  on  quashing  writs  of  error,  are  to  be  given  in  sB 
cases.  Str.  606.  8  Mod.  805 ;  4  &  6  Ann.  c.  16.  but  os 
an  amendment  of  the  writ 

This  court  will  not  refer  it  to  the  master  to  tax 
plaintiff  his  costs  in  error,  in  parliament,  on  a  judg- 
ment affirmed  in  error  in  dotn.  proc.  without  award- 
ing costs,  and  remitted  to  this  court,  to  the  end  thai 
such  proceedings  may  be  had  thereon,  as  if  no  sack 
writ  of  error  had  been  brought    2  Meade  and  Setm.  2N. 


Inrolling  Deeds. 

The  deed  intended  to  be  inrotted  mast  be 
a  judge ;  if  it  be  a  bargain  and  sale,  oae  of 
must  acknowledge  hw  execution  of  the  deed, 
court  or  befofeajudge  at  his  chambers;  bat  if 
requires  the  jadge's  fiat  only,  flies  the  party 
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attend ;  the  deed  must  be  left  with  the  judge,  who  with 
his  own  hand  delivers  it  in  court  to  the  secondary,  and 
orders  him  to  inroll  it;  it  may  be  done  in  term  time,  or  in 
vacation. 

To  be  in  rolled,  if  a  bargain  and  sale,  within  six  months  The  entry, 
from  the  date,  computing  twenty-eight  days  per  month. 
2  Inst.  678. 

As  yet  of  the  term  of  Saint  Hilary,  57th  Geo.  3.  Witness 
Edward  Lord  EUenborough.  * 

England  (**)  "  Be  it  remembered,  that  on  the  6th  The^itred 
"  day  of  November,  in  this  same  term,  before  the  lord  j^couru 

"  the  king  at  Westminster,  Sir knight,  one 

"  of  the  justices  of  the  lord  the  king,  before  the  king 
"  himself,  came  into  the  court  of  the  said  lord  the  king, 
"  before  the  king  himself,  and  recordeth,  that  on  the 
"  (a)  day  of  1817,  at  Serjeant's  Inn,  in  (a)  The  day  of 

"  Chancery-lane,  London,  came  A .  B.  in  his  proper  per-  «ie  acknow- 
"  son,  and  brought  before  the  same  justice  then  there,  a  J^^SS! 
"  certain  indenture,  which  he  acknowledged  to  be  his 
"  deed ;  and  prayed  that  the  same  indenture  might  be 
"  inrolled  of  record  in  the  said  court  as  his  deed ;  which 
"  said  indenture  the  aforesaid  justice,  by  his  own  pro- 
"  per  hands,  hath  now  delivered  into  court  here,  to  be 
"  inrolled  in  these  words,  to  wit,  This  indenture  (here 
'*  insert  the  deed  verbatim,  copying  every  word,  with  the 
4<  names  of  the  parties,  and  making  the  following  mark 
for  seals,  — ,  put  the  sealing  and  delivery  with  the 
witnesses*  name  also.)  When  copied  and  examined, 
"  these  words  are  to  be  indorsed  upon  the  deed : 

"  Inrolled  in  the  court  of  our  lord  the  king,  before  the 
"  king  himself,  of  Hilary  term,  in  the  57th  year  of  the 
"  reign  of  king  George  the  third."     Boll.  563. 

Then  a  docket  of  the  deed  is  to  be  made  upon  a  slip 
of  paper  in  this  form : 

The  entries  of  J.  K.  gentleman,  one,  Ac.  of  the  term  of 
Saint  Michael,  57th  Geo.  3. 1817. 

Middlesex  (jss)  Indenture  of  bargain  and  sale,  dated 
the  day  of  1817,  and  made  be- 

tween A.  B.  of,  Ac.  of  the  one  part,  and  C.  D.  of,  Ac.  of 
the  other  part,  of  ten  messuages  and  six  acres  of  land, 
with  the  appurtenances,  in  the  parish  of  F.  in  the  said 
county.    Roll.  563. 
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To  the  jurisdiction  when  to  be  pleaded  SI 

If  pleaded  of  the  next  term               .                   .  ib. 

Cannot  be  pleaded  before  appearance            .               .  876 

If  special  bail  be  filed,  it  may  be  pleaded  before  perfected  ib. 

Declaration  must  also  be  taken  out  of  the  office  first  877 

When  to  be  pleaded           •                                             ib.  n.  a. 

Bad  after  a  general  imparlance                              .  ib. 

Sunday  when  accounted  878 

May  be  pleaded  by  attorney                                          .  ib. 

What  snail  be  a  special  imparlance  in  pleading  misnomer  in 

abatement               ,  ib. 

.  The  four  days  are  both  inclusive                              .  ib. 

If  plea  in  abatement  be  irregitfar,  judgment  may  be  signed  ib. 

If  defendant  pleads,  he  dispenses  with  the  rule  879 

When  plea  in  abatement  baa  ib. 

Partnership  may  be  pleaded  in  abatement  ib* 
In  every  plea  to  the  jurisdiction,  another  jurisdiction  must 

De  stated                                            •  ib. 

They  must  be  pleaded  in  person  ib. 

Antient  demesne  four  days  inclusive                   .  2b. 

Rules  for  pleading;  in  abatement           .  *  880 

When  there  can  be  no  plea  in  abatement  m  ib. 

Costs                         .                      .  ib. 

On  such  plea  no  advantage  can  be  taken  of  declaration  ib* 
Cannot  plead  in  abatement  if  the  proceedings  be  staid  on 

bond                   •                       •  ib. 

This  plea  cannot  be  amended  ib. 

A  plea  in  abatement  must  be  signed  by  counsel  881 
If  plea  in  abatement  be  correct,  court  must  receive  it ;    but 

if  inaccurate,  it  cannot  be  supported  888 

To  be  filed                      .  ib. 

An  affidavit  to  be  annexed  to  plea                               .  330 

Before  whom  to  be  sworn  ib. 

Plaintiff  may  sign  judgment  for  njfant  of  an  affidavit      33a  n.  a. 

Or  if  not  signed  by  counsel                                            ib.  n.  a. 
May  put  in  bail  in  a  country  cause  and  plead  in  abatement 

and  perfect  bail  afterwards  ib. 
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ABATEMENT— Continued. 

In  a  plea  in  abatement  of  misnomer,  the  surname  as  well 

as  Christian  must  be  given  S30.  n.  c 

If  cause  of  action  arise,  ex  contractu  .  jk 

May  be  pleaded  hi  person  or  by  attorney  Ml 

With  whom  to  be  filed  ib. 

For  what  plaintiff  cannot  sign  judgment  ib.  n.  A. 

Pleas  in  Abatement. 

Coverture  *  •  SSB 

Christian  name  •  ib. 

By  Death. 
When  no  alteration  made  hf  Ae  death  of  either  party  767 

If  either  party  die  between  the  verdict  and  judgment  ib. 

If  either  party  die  before  the  assizes  .  ib. 

If  plaintiff  dies  after  verdict,  and  before  day  in  bank  ib. 

Death  of  either  party  before  assize,  the  suit  abates,  but  if 

after  the  assizes,  though  before  trial,  it  does  not        ib. 
If  in  ejectment  defendant  died  oetween  the  first  day  or  the 

assizes  and  verdict  ib. 

If  in  ejectment  between  faftm  find*  feme,  baton  AU*  between 

the  day  of  nisi  prius,  and  the  day  m  oatdc  & 

If  fame  takes  husband  after  verdict,  aTM  before  day  ill  faA, 

she  shsfl  have  jadgmefi^  but  A  set  fk.  firost  he 

sued  out  .  768 

If  pending:  an  argument  plaintiff  dies,  suit  ddea>  not  atae; 

the  like  if  defendant  dies'  .  ib. 

If  feme  is  sued  and  takes  husband,  the  Writ  oW  Hot  aflat*     ib. 
Marriage  after  suit  in  an  inferior  court,  pletfdatttf  ia  ata£ 

meat  in  the  superior  court  sfteY  fetffdVaf  9>. 

If  there  are  two  suits  pending  for  the  same  catUfe  of  action, 

the  second  suit  shall  abatfe  ib 

9 

ABATEMENT  Of  ERR0K.    Vid*  Title  Etror. 

ABIDING  BY  THE  FLEA. 

flow  to  proceed               .  940 

When  to  plead           .   .                                 .  k 

In  vacation                         .                  *  *• 
In  case  of  a  dilatory  plea  or  ftfrofdus  denlutYcf,  (he"  court  wm 

order  defendant  to  stand  bj  it  dr  pkttd  mstlffltef  ib. 

What  new  plea  defendant  may  ptefla  *• 

As  to  costs  of  the  raotioii            s  S41 

If  defendant  abides  by  the  tofea  & 

ACCOUNT.  .  » 

AC-ETIAM. 

If  defendartistDbebeMtobsJrdie*^^  * 
Ac-etiam  in  case  .  •  l£ 
debt                      .                          -                    r 


trover 


ib 


detinue  J* 

■■  ■       *  covenant         ^  * 

■  ■■         .assault  ?• 

■»-  ■■  at  auk  of  SKecutors  jr 

at  the  suit  of  adsrimitoator 
-    '  at  the  suit  of  assignee  of  bankrupt 


ft. 
154 


j 
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AC-ETIAM— Continued. 

For  foreign  money  154 

On  a  recognizance  of  bail  .  «  ib. 

ACKNOWLEDGMENT  of  Debt 


ACTIO  PERSONALIS,  &c  where  the  ink*  hold*  1 1 

ACTIONS. 

What  an  action  is  9 

The  remedy  for  wrongs  is  by  action               .  ib. 

Diversity  between  a  writ  and  action  •                ib* 

Action  divided                         .  .                   10 

Of  penal  e?  popular  action*  ib. 

Verdict  in  such  actions               .  -                       ib. 

Power  to  sue  in  such  acfJtiis  aosjrt  be  gtaafeystftt,  ib. 

Writ  first  sued  to  be  preferred                      •  ib. 

Affidavit  before  action  brought                •  ib. 

in  a  penal  action  11 


ib. 


Court  will  stay  proceedings 
Action*  afts.  pasty  grieved 

Names  of  the  parties  in  real  actions  .                    ib. 

in  parotaal  artist  ib. 

When  court  will  compel  actions  to  be  confttttfed  ib. 

What  actions  dla  with  the  person  ib. 

Civil  actions  divided                      .  •                      19 

Of  personal  actfens  ib. 

Actum  on  contract* 

Account                      .  ib, 

Annuity                              .  .                         ib. 

Scire  facias                     •  ib. 

Assumpsit                      •  13 

Covenant            «  .14 

Debt  ib. 

For  wrongs. 

Case  15 

Detinue  10 

Replevin                         .  ib. 

Trespass                       *  ib. 

For  whom  and  against  whom  an  action  will  lie  ib. 

Limitation  of,  set  title  Limitation  19 

ADDITION, 

in  affidavit  .                                      117 


ADMINISTRATOR.    Vide  Executor.  450 

ADMISSION  ofAttomiot 

No  attorney  to  be  admitted  but  such  as  have  been  brought 

up  in  soliciting  causes,  &c.                        .  44 

Attornies  to  be  examined  before  admission               ,  ib. 

Rules  as  to  future  admissions  59 

AFFIDAVIT. 

The  statute  as  to  an  affidavit  before  the  bringing  cf  a  penal 

action                                     •                   .  10 

To  what  the  statute  extends  ib. 

The  want  of  an  affidavit  cannot  be  assigned  for  error  1 1 

Affidaritaosncerningattariijes  77 
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AFFIDAVIT— Continued. 
Of  the  affidavit  of  debt 

What  an  affidavit!*  11* 

What  it  ia  jcon  tain                      .                       .  ih. 

Must  set  forth  the  matter  positively                      .  Ih. 

Construction  of  act  12  Geo.  1.  c  29.                      .  ih. 
Original  affidavit  not  to  be  amended  in  any  supplementary  one     ih. 

Considered  as  part  of  the  process  ib» 

Assignees                  •                                    •  117 

Executors               .                               ♦  ih. 

Administrators                                     .  ib. 
Two  defendants  cannot  be  arrested  in  separate  actions  on 

one  affidavit                                                .  ib. 

Place  of  abode  and  addition  to  be  inserted           •  ib. 

Rule  to  be  strictly  adhered  to                                  •  ih. 

Of  a  foreigner                      •  ib. 

Of  a  clerk                      .                                      .  ib. 
As  to  the  addition  of  one  who  had  been  discharged  from 

prison  ib. 

Plaintiff  must  be  competent  to  swear  118 

And  so  third  person  ib. 

Debt  on  bond  and  case,  not  to  be  in  one  affidavit           •  ib. 

As  to  two  separate  plaintiffs  ib. 

Judges  to  grant  commissions  to  swear  affidavits  ib. 

May  be  sworn  before  plaintiff's  attorney  if  a  commissioner  ib. 

A  judge  or  person  who  issues  writ                      .  lb. 

If  made  by  illiterate  persons,  how  to  be  sworn            •  ib. 

The  form  of  the  jurat  of  such  an  affidavit  119 

The  form  of  the  jurat  if  made  by  two  or  more  deponents  ib. 

No  interlineation  to  be  in  the  jurat               .  ib. 

The  form  of  the  jurat  in  case  of  two  defendants  ib. 

As  to  the  signature  of  commissioner  ib. 

Affidavit  to  hold  to  bail,  not  to  be  intituled                    •  ib. 

As  to  affidavits  made  abroad               .                   .  ih. 

Made  before  foreign  magistrates  ISO 

Requisites  of  such  affidavit           .                          .  ib. 

The  act  as  to  tender  of  bank  notes               .  ib. 

Agents  may  make  affidavits  121 

But  they  must  negative  the  tender  in  express  terms  il*. 

Will  not  do  if  only  to  knowledge  ib. 

If  plaintiff  be  abroad,  and  the  agent  swear  ih. 
The  new  act  as  to  taking  the  advantage  in  the  defect  of  an 

affidavit                                               .  ib. 

No  counter  affidavit  to  be  received  199 
What  is  a  sufficient  affidavit  to  hold  to  bail  on  a  judge's 

order  ib. 

A  co-assignee                                              •  ib. 

Affidavit  as  to  stipulated  damages  ih. 

As  to  same  for  money  had  and  received               .  ib. 

No  supplemental  affidavit                .  ib. 

Affidavit  to  be  made  previous  to  action,  on  97  Geo.  3.  c  1.  123 

In  what  cases  affidavit  is  not  sufficient  besides  those  stated  ib. 

1  When  sufficient  ats.  of  assignees,  executors,  &c  196 
Where  the  court  have  stayed  the  proceedings  on  the  lottery 

act  IV 

When  persons  may  object  to  the  insufficiency  of  affidavit  129 
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AFFIDAVIT— Continued. 


The  firm  of  affidavits. 

Affidavit  for  money  lent  and  advanced  .                   189 

As  to  fractional  parts                       •  •                      ib. 

For  money  laid  out  130 

For  money  had  and  received            .  •                   ib. 

For  money  lent,  and  had  and  received  .                ib. 

On  an  account  stated                       .  .                   ib. 

Affidavit  for  work  and  labour            .  .                 131 

■  for  materials  .                 ib. 

■  for  work  done  by  plaintiff  and  his  servants  ib. 
For  servants  wages  .  .  ib. 
For  goods  sold  and  delivered  .  .  ib. 
For  a  horse  sold  .  ib. 
For  goods  bargained  and  sold,  and  delivered  to  a  third 

persop  ib. 

For  the  hire  of  horses                       .  .132 

For  work  done  as  a  surgeon  and  for  medicine  •            ib. 

For  an  apothecary               .-  •                    ib. 

For  arrears  of  rent  due  on  lease  .                       •           ib. 

For  a  gelding  sold              •  .                         ib, 

For  meat,  drink,  &c.                       .  .                    ib. 

To  hold  to  bail  an  administrator  on  a  devastavit  returned  ib. 

For  the  agistment  of  cattle           •  •              133 

For  the  keep  of  horses           .  •                            ib. 

For  freight           •  .                               fi>. 

For  the  use  and  occupation  of  a  house  .                   ib. 

The  like  for  rooms                   .  •                       ib. 

For  an  attorney's  bill  •                   ib. 

For  conveyancing              .  ,                              ib. 

By  one  partner  for  goods  sold           •  •                  ib. 

By  a  surviving  partner  •                     ib. 

The  negativing  a  tender  made  by  one  or  two  partners  134 

On  Notes  of  hand* 

Drawer  against  drawee  •                    ib. 

Indorsee  against  drawer                      .  .               ib. 

Indorsee  against  the  indorser  •               ♦               ib. 

Drawee  against  drawer,  on  note  where  part  paid  ib. 

On  Bills  of  Exchange. 

Drawer  against  acceptor  on  a  bOl  of  exchange  .             13* 

Drawee  v.  drawer               .  .                                ib. 

Indorsee  v.  drawer,  when  payable  to  his  own  order  ib. 

Indorsee  v.  indorser  ib. 

In  Trover. 

In  trover  for  goods              .  •                  ib. 

Trover  for  a  promissory  note           •  136 

The  like  for  a  bond  •               lb. 

What  affidavit  is  sufficient  in  trover  •                           ib. 

For  a  bill  of  exchange               .  ib. 

The  like  for  deeds  generally           •  ib. 

In  Detinue. 

In  detinue  for  an  indenture  ib. 

8  L 
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AFFIDAVIT— Continued. 

On  Bond. 

Obligee  v.  obligor  •  .  1ST 

On  assignment  of  bond  by  assignee,  and  case  thereon  h 

The  like  when  the  obligee  joins  with  the  flwtignf?  ltt 

On  a  judgment  recovered  •  b. 

On  an  annuity  bond  .  •  19 

By  the  assignee  of  a  bankrupt  for  goods  sold  •  h 

By  an  executor  for  goods  sold  and  delivered  •  ih. 

O    a  judgment  recovered  by  testator  .  ih. 

For  an  assault  •  ft. 

The  like  to  hold  to  bail  .  h 

In  action  for  mesne  profits,  judge  may  grant  an  order  140 

For  not  delivering  goods  pursuant  to  a  Dill  of  lading  k 

On  a  bond  made  m  Scotland  .  h 

Against  an  under- writer  on  a  policy  •'  & 

As  to  affidavits  made  in  Scotland  and  Ireland  •  141 

AGENT.    VideTYm*. 

May  make  affidavit  .  Ill 

ALIEN.    Vide  title  BaiL 

AMBASSADORS. 

Privileged  from  arrest  •  .  IH 

AMENDMENT. 

May  amend  plea  in  abatement                   .                 •  01 
After  plea  in  abatement,  plaintiff  may  amend  his  declara- 
tion              .  *■ 
The  court  wul  allow  amendments  to  be  made  at  any  tine 
whilst  the  suit  is  depending,   though  the  record 
made  up  and  term  past                   .  * 
The  statutes  relating  to  amendments               .  * 
Only  extend  to  pleadings  of  record                   •  *• 
There  must  be  always  something  to  amend  by           •  * 
Process  may  be  amended                   •  & 
Sd  fa.                  .                        '     .  * 
May  amend  without  imparlance                      •  * 
By  intituling  the  day                       •                   .  * 
In  matters  of  form,  without  costs               •  * 
In  substance  not                              .                      .  & 
If  rule  to  plead  be  entered  same  term  amendment  do  new 

rule  necessary                      ,                       .  * 

Shall  not  add  a  new  count  after  two  terms  * 

Prisoner                      .  * 

After  amendment  defendant  has  two  days  to  plead  * 

May  file  a  bill  to  amend  by  after  verdict                 •  r 

So  by  increase  of  damages                          •               •  *' 

The  court  at  N.  P.  will  not  allow  party  to  amend  * 

Nor  any  alteration  by  way  of  amendment              •    !  ? 

If  record  be,  passed                      •  !r 

After  demurrer,  may  amend                           .  ? 

Replication                          •                          .  ? 

After  issue  joined                          •                      -  ? 

After  verdict                      •                               .  ? 
After  nonsuit                       -     . 
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AMENDMENT— Continued. 

Replication  to  a  sham  plea                          .  294 

Bill  on  file  may  be  amended                             •  ib. 

In  qui  tarn  actions                          .                      .  295 

In  an  action  for  usury                      •                          •  ib. 

If  it  appear  in  these  actions  for  delay                   •  ib. 

After  time  limited  for  bringing  a  new  action                  •  ib. 

Demise  iri  ejectment                      .                      •  ib. 

The  term  in  same                      .                       •  ib. 

After  verdict                          .                        .  ib. 

An  amendment  by  laying  the  promise  made  to  executor,  in- 
stead of  testator                          .  296' 

A  bill  of  Middlesex  was  allowed  to  be  amended  agreeable  to 

the  truth                       .                          .  ib. 

After  demurrer  and  argument                         •  •  ib. 

So  on  demurrer  and  before  trial                           .  ib. 

Rut  not  after  verdict                      .                              •  ib. 

Nor  can  dem.  be  withdrawn  after  verdict               •  ib. 

After  dem.  and  joinder                            .  ib. 

So  after  dem.  to  plea,  and  where  it  stood  over,  -may  with- 
draw and  reply  ib. 

The  court  will  not  after  a  rule  of  reference  enlarge  the  dama- 
ges in  the  declaration                            •  ib. 

So  after  argument  and  before  judgment                 .  99V 

An  amendment  of  plea  after  two  terms  allowed               •  ib. 

Amendment  in  qui  tarn  action  after  record  withdrawn  ib. 

Special  memorandum  inserted  after  errors                •  ib. 

After  issue  joined  on  mil  del  record                        .  ib. 

After  arrest  of  judgment                             .  ib. 

Rule  to  amend  must  be  on  payment  of  costs               .  ib. 

Plea  not  to  be  amended  after  demurrer,  if  trial  lost  ib. 

After  verdict  found  on  some  issues                          .  298 

Variance  between  name  of  attorney  in  the  warrant  and  me- 
morandum of  issue                             •  ib 

After  verdict  and  joinder  in  error                      •  ib. 

Another  amendment  after  error  assigned                  .  ib. 

Continuances                             •                           •  ib. 

Ca.  sa.                       •                          •                          .  ib. 

Testatum                           .                            *  ib. 

A  writ  of  execution                          .  ib. 

Verdict  .  •  .299 

Special  verdict                             .                             .  ib. 

liter  error  brought                         •                      •  ib. 

Costs                         .                          .  ib. 

Rule  to  amend                      •                      .  ib. 

ANNUITY                                 .                         .  1* 

APPEARANCE.    See  title  Common  Bail                      .  913 

APPOINTMENTS,  ATTENDING. 

Master  to  be  attended  on  the  first  appointment'  94 

ARBITRATION. 

The  definition  of  the  word                              .  784 
Merchants,  &c  desiring  to  end  controversies  by  arbitration 

may  agree  to  make  their  submission  a  rule  of  court  ib. 

Which  upon  affidavit  shall  be  done  78* 

3L9 
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ARBITRATION— Continued. 

In  case  of  disobedience,  the  party  neglecting  is  Gable  to  be 

attached  .  .  785 
The  intent  ef  the  act  .  ;  2k 
To  what  this  act  is  confined  .  2k 
Parol  submission  .  .  2k 
When  an  umpire  may  be  chosen  .  766 
The  time  may  be  enlarged  by  a  memorandum  being  indors- 
ed on  the  back  if  stamped  .  2k 
Motion  to  set  aside  not  to  be  made  last  day  of  term  2k 
Awards  are  now  considered  with  greater  latitude  than  for- 
merly 2k 
When  the  court  wuT  not  set  aside  an  award  after  the  time 

limited  •  *  2k- 
When  motion  to  be  made  .  ibw 
Does  not  extend  to  awards  made  by  order  of  nisi  prius  787 
As  to  the  awarding  of  costs  .  2k 
How  to  proceed  to  make  the  submission  a  rule  of  court  2k. 
Affidavit  of  the  due  execution  of  the  bond  *  2k 
How  to  proceed  to  get  an  attachment  .  2k 
Affidavit  of  the  execution  of  award  -  78* 
Ditto  of  demand  •  »  2k 
There  must  be  a  positive  affidavit  of  personal  notice  and  de- 
mand all  at  one  time  .  789 
If  the  party  on  whom  the  demand  is  absconds,  how  to  proceed  2k 
What  admits  assets  •  .  2k 
What  does  not  .  *  2k 
How  to  move  for  an  attachment  •  2k 
When  affidavit  need  not  be  intituled  •  2k 
When  to  be  intituled  .  *  790* 
If  the  award  be  made  on  an  Improper  stamp  .  2k 
When  the  objection  to  the  stamp  is  to  be  mentioned  2k 
When  there  can  be  no  action  on  the  bond  •  2k 
Cannot  have  an  action  and  an  attachment  •  2k 
How  to  proceed  on  rule  of  reference  •  2k 
If  the  cause  be  referred  at  the  trial  how  to  proceed  791 
Cases, 
When  court  will  not  set  aside  an  award,  because  the  umpire 

did  not  examine  the  witnesses                       •  79S- 
The  affirmation  of  a  quaker  is  not  sufficient  to  ground  an 

attachment  for  nonperformance  of  award  2k 

If  arbitrator  decide  on  the  law  and  mistakes                   •  2k 

If  in  ejectment  a  reference                      .                       .  2k 

If  the  award  be  lost                      .                      .  2k 

Peers  and  members  are  not  liable  to  an  attachment  2x 

As  to  an  alteration  made  after  sum  filled  up  in  the  award  79+ 

If  there  be  a  reference  to  three,  two  may  make  the  award  79S 

Requisites  of  an  award                       .               *  ih. 

It  may  be  good  in  part  and  bad  mpart                          .  &V 
Award  of  all  matters  does  not  preclude  plaintiff  from  asaag 

upon  a  cause  of  action  not  submitted           .  2k 
If  the  award  be  executed  within  the  time,  and  not  delivered,  It 

is  good                      •                          .  2k 

Awards  are  to  be  stomped                      .                      .  2k 

May  award  costs  without  any  authority           •  3k 


INDEX.  88* 

Pags. 
ARBITRATION— Continued. 

If  costs  are  to  abide  the  event  of  an  award,  the  coots  and  re- 
ference are  inchiAed                           .  795 

To  abide  the  event,  means  the  legal  event                .  ib. 

When  no  costs                           .                       .  796 

If  award  states  something  to  be  done                       .  .  ib. 

When  cannot  award  a  sum  to  be  paid  without  costs  ib. 

If  costs  are  left  at  the  discretion  of  the  arbitrator           •  ib. 

Arbitrator  cannot  charge  expences                       .  ib. 

As  to  enlargement  of  time  where  award  is  made            •  ib. 

Where  costs  of  cause  of  special  jury  are  submitted  ib. 

May  award  that  actions  be  discontinued,  and  each  pay  his 

own  costs                        .                        .  ib. 

If  reference  involves  a  question  of  law                       „  797 

As  to  costs  to  be  paid  on  a  particular  day                       .  ib. 

How  to  proceed  after  award  executed,  where  no  verdict  is 

taken                                                            .  ib. 

Cannot  arrest  on  an  attachment  on  Sunday              .  798 

How  to  proceed  after  verdict                            ,  ib. 

How  to  set  aside  an  awavd  ..  «  799, 800 

ARREST. 

Definition  of                          ,                           ,  98 
How  near  an  officer  need  be  on  making  arrest           -  ib. 
Cannot  be  made  on  Sunday,  except,  &c-                       •  ib. 
Cannot  arrest  on  an  attachment  on  a  Sunday               .  99 
None  to  be  held  to  bail  in  a  superior  court  under  151.  100 
And  if  the  cause  of  action  amounts  to  l'5L  affidavit  is  to  be 
made  of  the  cause  of  action,  and  the  sum  indorsed 
on  the  back  of  the  writ                          .  ib. 
For  which  the  sheriff  is  to  take  bail  and  no  more            .  ib. 
If  no  affidavit  made,  defendant  not  to  be  arrested            .  ib. 
No  seaman  shall  be  liable  to  be  taken  out  of  his  majesty's 
service,  otherwise  than  for  some  criminal  matter, 
unless  the  debt  amount  to  20L                       .  101 
If  arrested  for  a  less  sum                       .                    .  103 
Plaintiff  may  upon  notice  given  to  seamen,  proceed  to  judg- 
ment and  outlawry                             .  ib. 
Who  are  within  the  act                       .                   .  103 
Volunteer  soldiers  not  liable  under  901.                       .  ib 
Oath  of  the  debt  to  be  made  before  a  judge,  &c            .  ib. 
Who  are  within  the  act,  and  who  not                    .                   104 
May  be  surrendered  by  their  bail,  though  they  cannot  be 

arrested                        •                       .  ib. 

To  whom  {his  act  does  not  extend                          -  ib. 

Land  forces                          .                          •  ib. 

Marines                              •                               .  ib. 
No  person  shall  be  arrested  on  any  process,  &c.  for  a  cause 
not  amounting  to  such  sum  for  which  he  is  liable  to 

be  arrested  exclusive  of  costs                   .  ib. 
Persons  arrested  instead  of  giving  bail  may  deposit  the  money 

with  sheriff                                 .  ib. 
And  deposit  paid  into  court,  and  on  perfecting  bail,  court  may 

order  it  to  be  repaid  .  105 

Where  the  defendant  is  entitled  to  costs                      •  ib. 

Construction  of  the  act                     .                     .  ib. 
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ARREST— Continued, 

When  plaintiff  not  entitled  to  deposit  .                  IOS 

The  deposit  is  to  be  made  at  the  time  .                      lb. 
Penalty  for  arresting  any  person  at  the  suit  of  another  not 

knowing  thereof                           .  ibw 

For  what  a  person  may  be  held  to  bail. 

When  executors                           .  „                   105 

Heirs                       •                           •  •               ib. 

Trover,  not  without  an  order                           •  2b. 

May  be  held  to  bail  on  20  Geo.  2.  c.  81.  •                   ib. 

So  on  11  &  12  W.  3.                           •  .                      107 

So  on  scand.  magn.  or  stat-                             .  ib. 

So  on  stat.                            .                               •  ib. 

If  the  debt  be  founded  on  a  penalty  .                      ib 

In  debt  on  bond                       .                       .  ib. 
On  what  bonds  defendant  may  be  held  to  bail,  and  what  not      ib. 

Debt  on  judgment                       •                       •  ib 

Debt  onjuaiment. 

He  may  be  held  to  bail  on  the  judgment  .                 IOS 

If  no  bail  in  the  original  action                        •  ib. 

If  debt  be  less  than  101.                                     .  ib. 
In  action  on  the  judgment,  plaintiff  is  not  to  have  costs  unless 

otherwise  ordered                          •  ib 

As  to  the  power  of  levying  of  a  fi.  fa.  .                   ib. 

Balance  the  debt  in  law  as  well  as  in  equity  .              ib. 

In  what  cases  defendant  may  be  held  to  bail  a  second  time. 

If  there  be  a  second  writ  pending  the  first,  common  bail  ib 

Where  held  to  bail  in  a  second  action  pending-  first        •  109 

An  arrest  and  a  draft  given  and  dishonoured  .            ib 

After  nonpros                        .                          .  ib. 

If  a  note  be  given  for  a  debt                           •  ib. 

After  an  arrest  on  an  illegal  warrant  .                      ib. 

If  action  is  misconceived                          .    •  ib. 

If  bail  justified  without  leave                          •  ib 

If  a  nonsuit                          .                          .  no 

If  superseded                              •                      •  ib 

If  the  debt  be  referred                          •  .           ib 

If  a  draft  be  dishonoured                               •  ib 

If  arrest  and  superseded                      .  •                 ib. 

In  what  actions  defendant  cannot  be  held  to  bail  .                m 

Persons  privileged  fiom  arrest. 

The  royal  family                          .                      •  lit 

Peers  and  peereses  of  the  united  kingdom  •                 ib. 

Members  of  the  House  of  Commons  *                    |13 

Bishops                           .                            .  ftu 

Members  of  a  convocation                          •  ib 

Ambassadors                          •                           •  ib 

Domestic  servants  of  same                          •  114 

King's  servants                           .  •                       ib 

Witnesses  subpoenaed                         •  .                 ib. 

Heirs                                                                •  2>. 

Executors                                   »  •                        ib 

Administrators                              •  •                     ib 

Seamen  and  soldiers                                 ♦  ib 

Servants  of  peers                     •                     •  w         ft. 
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ARREST— Confmu**. 

Bankrupt                         •                              •  US 

Feme  covert                              .                              •  ib. 

When  she  may  be  arrested  ib. 

Ball  to  sheriff,  cannot  beheld  to  bail                    .  116 

Bail  attorney  to  justify                      .                      .  ib. 

ARREST  OF  JUDGMENT. 

From  whence  it  rises                              •                       .  437 

No  arrest  of  judgment  in  demurrer                        •  ib. 

When  it  may  be  moved  for                           .  498 

After  a  conviction                      •                       .  ib. 

When  to  be  moved  for  if  inquisition  returnable  the  last  day 

of  term                         .                          •  ib* 

When  if  distringas  be  returnable  that  day                .  ib. 

Must  be  made  before  judgment  signed  ib. 

If  arrested  each  pay  their  own  costs                      •  ib. 

Not  to  be  made  till  demurrer  determined                   4  ib. 

It  is  made  without  notice                             .  ib. 

Mistake  in  defendant's  name                           •  439 

After  verdict,  shall  fcnot  be  arrested  for  an  objection  that 

would  have  been  good  on  demurrer  ib. 

If  rule  discharged,  how  to  proceed                          ,  ib. 

If  arrested  how                                                    •  ib. 
If  defendant  does  not  move  in  time,  he  still  may  bring  error    ib. 

Misjoinder  not  cause  for  arresting  the  judgment  ib. 

ARTICLES  OF  CLERKSHIP. 

To  be  stamped  before  engrossment                         ,  04 

ASSAULT. 

Of  the  action  of  assault  16 

ASSIGNEES,  NOTICES  TO, 

The  stat.  relating  to  them                              .  307 
When  notice  to  be  given  308 
Not  to  be  considered  as  part  of  the  evidence 
If  no  notice  be  given  ib 
If  defendant  pleads  the  general  issue  without  notice,  he  can- 
not afterwards  deliver  another  plea  with  notice  ib. 
If  no  notice  is  given  it  is  prima  facie  evidence  of  trading  308 
Though  defendant  has  not  given  notice  of  disputing,  &c 
yet  he  may  give  evidence  to  disprove  the  act  of 
Bankruptcy  iB. 
Form  of  notice  of  defendant's  intention  of  disputing  petition- 
ing creditor's  debt                        .  ib, 

jlSSUMPSIT. 

On  what  founded                      .                       .  IS 

ATTACHMENT. 

Motion  for  to  be  entitled  in  a  civil  suit                  »  67 

For  not  obeying  an  award                            ,  88 

When  absolute  in  the  first  instance                      •  87 

When  may  be  moved  for                            •  ib. 
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ATTACHMENT— Continued, 

In  what  case  no  attachment  will  be  granted  against  a  meiri- 

ber  .  113 

How  to  proceed  to  obtain  an  attachment  •  789 

How  to  move  for  an  attachment  .  ib. 

ATTACHMENT  OF  PRIVILEGES.    See  title  Attornies. 

ATTENDANCE. 

On  a  judge's  summons  •  93 

The  master  is  to  be  attended  upon  the  first  appointment  M 


ATTORNIES. 

The  definition  of  .  .43 

Formerly  made  by  letters  patent                              •  ib. 

Must  serve  five  years                      ,                          *  44 

To  take  the  oaths                      .                              .  ib. 

If  an  attorney  convicted  of  forgery,  &c                       •  ib. 

No  person  to  act  as  an  attorney  or  sue  out  any  writ,  &c 
without  being  sworn  and  inraOed  in  one  of  the 

courts                           .                           •  ib* 

To  be*  examined  as  to  his  fitness                          ♦  ib. 

Admission  to  be  written  on  parchment                   •  45 

The  like  in  solicitors                      .                     •  ib. 

The  master  of  the  rolls  to  examine  solicitors  ib. 

Solicitor  in  chancery  may  practice  on  the  equity  side  ef  the 

exchequer  ib. 

None  to  act  unless  bound  by  contract  for  five  years  9k 

Judges  are  to  examine  them  ib. 

The  like  as  to  solicitors                                •  ib. 

An  attorney  of  one  of  the  courts  may  with  consent,  &c  sue 

In  any  other  court  ib. 

Not  to  have  more  than  two  clerks                           •  46 

Secondary  may  have  three                            .  ib. 

Attorney  of  this  court  may  carry  on  proceedings  in  Wales  ib. 

Not  to  suffer  unqualified  persons  to  use  their  names  ib. 

To  be  inrolled                       .                           .  ib. 

A  sworn  attorney  may  be  admitted  a  solicitor               -  ib. 

Any  person  in  bis  own  name  suing  out  a  writ,  &c  as  an  attor- 
ney or  solicitor,  and  not  be  inrolled,  forfeit  50L  ib. 
'  Articles  cancelled  by  order  of  the  court                       •  47 

As  to  serving  part  with  one  master  and  part  with  another  ib. 

Clerks  are  to  serve  the  whole  of  their  time             .  ib- 

Quakers                           .  48 

The  oath  or  affirmation                           .                       .  ib. 

No  attorney  being  a  prisoner  to  commence  or  prosecute  any 

action                          •                          .  ib. 

And  an  attorney  permitting  him  to  use  his  name  whilst  in  pri- 
son to  be  struck  off  the  roll  fi». 

Not  to  extend  to  suits  commenced  before  confinement  ib. 

May  commence  an  action  on  the  bail-bond  ib. 

The  act  relates  to  prosecution,  not  a  defence  ib. 

Persons  bound  to  serve  as  clerks  to  attornies,  are  to  cause  affi- 
davit to  be  made  within  three  months  after  execu- 
tion of  contract  49 

None  to  be  admitted  attornies  before  such  affidavit  is  produc- 
ed ib. 
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ATTORNIES— Continued, 

Who  are  to  file  affidavits,  keep  the  books,  &c.  40 

No  attorney  to  take  a  clerk  after  discontinuing  business  ib. 

The  clerk  to  be  employed  the  whole  time               •  ib. 

How  if  not  complied  with                           .  ib. 

If  the  attorney  oie  before  expiration  of  the  time               .  ib. 

If  the  clerk  foe  discharged  by  rule  ib. 

If  he  is  bound  by  another  contract                           .  ib. 

Before  admittance,  affidavit  of  the  service  to  be  made  and 

filed                          .                              .  60 

Attorney  acting  as  agent,  or  permitting  his  name  to  be  used* 
or  sending  any  process  to  an  unqualified  person, 
thereby  to  enable  him  to  appear  or  act  as  an  at- 
torney, to  be  struck  off  the  roll                -  ib. 

If  attorney's  name  be  set  to  process  without  his  authority,  or 

a  judgment  entered,  proceedings  will  be  set  aside  ib. 

None  to  act  as  solicitor  at  the  sessions  who  are  not  admitted 

according  to  2  Geo.  2.                           •  51 

Persons  exempted                       •                          .  ib. 

By  attorney  not  attending  not  allowed  privilege  ib. 

Attornies  dismissed                      .                       .  ib. 

Not  to  be  lessee  in  ejectment                       .                       .  ib. 

No  person  to  change  his  attorney  without  leave  ib. 

Nor  till  his  bUl  be  paid                •                       .  52 

When  no  need  of  order  to  change                       *  ib. 

When  no  need  of  leave  or  notice                              .  ib. 

Where  the  attorney  dies                       .                          .  ib 

How  long  an  attorney^  authority  continues  ib. 

As  to  his  appearance  for  his  client                         .  ib. 

They  are  to  enter  the  names  and  places  of  their  abode  ib. 

As  to  the  service,  notices,  &c                       .  53 

Annual  Certificates. 

As  to  taking  them                                             •  ib. 

Duty  payable  on                                                .  ib. 

Entering                      .                             •  ib. 

When  to  be  renewed                      •                      •  66 

Penalty  for  acting  without                  .                      .  ib. 
Persons  having  taken  out  certificates,  may  act  for  others  who 

have  also  taken  them  out                       .  56 
Persons  under  one  certificate  may  act  in  any  other  court  in 

which  he  is  sworn,  &c,        ...  ib. 
A  stamped  memorandum  to  be  given  to  the  proper  officer  of 

the  names  of  parties,  &c.  m  every  action  ib. 
The  like  to  be  delivered  in  such  cases  as  used  to  require  prt> 

cipes              .  ib. 

Officers  to  file  same                  ,  61 

Penally                  .                            •  ib. 
Actions  to  proceed  though  the  memorandum  should  not  have 

been  filed  or  entered                          .  ib. 
Memorandum  to  be  filed,  on  judgments  on  warrants  of  at* 

torney,  or  confession  if  no  appearance  ib. 

Agents  te  charge  them               .                              .  ib. 
Appearance  of  common  bail  according  to  stat.  meraorandum 

toeed  not  be  filed               .  ib. 
But  no  attorney  shall  defend  after  appearance  or  bail  filed 

without  memorandum  is  filed                 •  ib. 
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If  a  defendant  be  added  .  .  5T 

Special  bail  a  memorandum  to  be  filed  ,  68 

Nor  to  extend  to  inferior  courts  under  40s.  .  Ik 

Nor  to  suits  by  attorney  general  •  ft 

How  penalties  to  be  recovered  •  •  ft 

Attornies  privilege  continues  only  while  he  practises  and  has 

a  certificate  •  .  ft 

An  attorney  may  sue  by  common  process,  and  indorse  his  own 

name  on  process  .  ft 

May  sue  by  attachment  when  in  prison  •  ft 

Where  both  are  attornies  of  same  court  not  to  be  held  to 

bail  .  ;  .  .5$ 

No  privilege  against  a  foreign  attachment  ft 

Rules  as  to  future  admissions  :  ft 

As  to  sticking  up  notices  .  .  60 

The  form  of  notice  •  .  61 

The  stamp  duties  on  articles  .  .      ft 

No  clerk  shall  be  admitted  unless  the  indenture  be  inroUed 

with  an  affidavit  of  execution  within  six  months       ft 
Every  clerk  previous  to  his  being  permitted  to  practise  shall 

make  an  affidavit  of  the  payment  of  the  duty  & 

As  to  practisersin  great  sessions  of  Wales  ft 

Persons  admitted  in  any  court  at  Westminster  and  shall  have 

paid  the  duty,  may  be  admitted  in  amy  other  with- 
out further  duty  .  •         tt 
So  in  the  great  sessions                      •               .  ft 
Articled  clerks  having  paid  the  duty,  shall  not  be  subject 

to  fresh  duty  •  .  %• 

The  contracts  before  increased  to  be  stamped  ** 

But  only  one  part  need  be  stamped  •  & 

The  usual  allowance  .  ,  ih 

The  new  certificate  act  •  .ft 

And  time  of  taking  them  out  •  .      tf 

Certificates  to  be  entered  .  ft  | 

Penalty  for  acting  without  entering  it,  and  fahe  residence  ft 
Persons  neglecting  to  take  a  certificate  for  a  year,  ^rendered 

incapable  of  acting  .  ^  ; 

Re-admission  .  .  a? 

Limitation  of  actions  .  »  * 

Generalissue  .  .  * 

The  duties  payable  upon  articles  of  clerkship,  &c  <j* 

All  notices,  &&  to  be  served  on  agent  •      #       ** 

Attornies  for  ill  practice,  &c*  liable  to  be  punished  in  t 

summary  way  .  .  ** 

If  an  attorney  be  required  to  answer  an  affidavit,  and  deoj 

the  charge,  the  court  will  dismiss  the  complaint       " 
But  if  he  swear  in  exculpation  to  an  incredible  story,  they 

will  grant  an  attachment         ^  .  * 

liable  to  be  punished  for  base  and  unfair  dealings  "• 

If  his  name  be  set  to  process  without  authority,  proceeding* 

will  be  set  aside  •  .  P 

Cannot  be  bail  except  in  criminal  cases  .  * 

Action  lies  against  him  for  not  charging  prisoner  in  exec*- 

tion  •  .  *• 
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kTTOBKLES^Contimted. 

Cannot  serve  as  constable 

When  an  attorney  may  be  arrested 

As  to  his  lien  for  costs 

As  to  fraudulent  admission  or  gross  misbehaviour 

When  he  will  be  ordered  to  pay  costs 

If  he  is  struck  off  roll,  and  called  to  the  bar,  not  to  be  put 
on  again  .  . 

If  struck  off  at  his  own  instance 

An  attorney  fined 

As  to  motion  to  discharge  attorney  who  has  been  ar- 
rested 

When  he  must  plead  his  privilege 

If  convicted  of  felony 

Court  wili  not  oblige  him  to  deliver  up  deeds,  till  paid  ' 

To  attend  first  appointment  now  of  tne  master 

To  be  governed  by  him 

In  all  disputes  between  attornies  and  their  clerks,  court  shall 
settle  them 

.  As  to  giving  Evidence, 

Notbound  to  discover  the  deed  of  his  client 

Attorney,  when  restrained  from  giving  evidence,  or  not 

When  may  be  examined 

If  concerned  for  both  parties  .  • 

When  not  privileged  from  examination 

When  attorney  is  bound  to  produce  his  client's  deeds 

As  to  Payment  to  an  Agent  in  the  Country, 
When  payment  of  debt  to  an  agent  is  no  payment 
Agent  in  town  .  • 

Affidavits,  Sfc,  before  Admission* 

Affidavit  of  due  execution  of  articles  of  clerkship 

Beibre  whom  to  be  sworn,  and  with  whom  to  be  filed 

The  form  of  notice  before  admission 

Affidavit  of  service  under  articles,  and  notice  of  intention  to 

apply  for  admission 
The  like  of  the  payment  of  the  duty 

•  Proceedings  by  Attornies, 

When  an  attorney  waives  his  privilege 

Or  if  he  sues  in  another's  name 

How  to  sue  by  attachment  of  privilege 

An  attorney  suing  out  an  attachment  of  privilege  to  leave  a 
precipe  with  the  signer  of  the  writs,  &c. 

An  attorney  cannot  sue  an  attorney  by  attachment  of  pri- 
vilege 

No  privilege  in  a  foreign  attachment 

May  sue  by  attachment  though  certificate  expired 

As  to  attorney  suing  a  person  in  Wales 

Attachment  of  privilege  • 

Precipe  for  ditto  . 

Note  as  to  ac  etiam  •  . 

If  action  be  not  bailable  * 

If  defendant  appears,  he  files  common  bail 
ate  of  an  attorney 
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Venue  «  S& 

When  the  defendant  is  to  plead  •  #  & 

Notice  of  inquiry  .  •  fc 

Proceedings  against  Attornies, 

For  what  an  attorney  may  be  wed  for  .  oo 

Privilege  to  be  sued  only  in  the  court  where  he  is  an  at- 
torney .  .  fa 
If  plaintiff  •and  defendant  be  both  attornles  of  same  court, 

proceedings  is  by  bill  •  .         jh. 

When  an  attorney  is  to  put  in  bail  .  fa 

If  sued  as  executor  with  others,  loses  his  privilege  3k 

A  bill  may  be  filed  in  vacation  .  fa 

As  to  attorney's  liability  to  messenger  for  fees  Ml 

But  day  of  filing  to  be  speciafy  stated,  if  cause  of  action  so-'* 
crues  in  vacation        ,  fa 

*   How  to  proceed  .  .  h. 

When  he  is  to  plead  •  .  fa 

A  copy  left  with  known  agent,  good  .  m 

The  bill  must  be  filed  .  fa 

The  form  of  the  bill  .  .fa 

How  to  indorse  on  the  back  to  plead  •  ib. . 

With  whom  the  bill  is  to  be  filed  •  fa 

A  plea  must  be  demanded  after  rule  entered  .         fa 

How  to  make  up  the  issue  if  he  -pleads  593 

When  he  may  have  a  writ  of  privilege  .  fa 

If  bill  filed  against  an  attorney  containing  in  one  sheet  move 

than  seventeen  common  law  fonos  ft. 

How  to  obtain  same  2k 

The  form  of  a  writ  of  privilege  to  an  inferior  court  fa 

What  they  may  shew  in  a  replication  to  the  statute  of  limi- 
tations •  SH 
As  to  amendment  of  bill  after  *rror                          .  fa 

Of  taxing  their  Bilk, 

When  attornies  may  commence  an  action  for  foes  fa 

Judges  may  refer  them  to  be  taxed                   .  fa 

If  it  appears  he  has  been  over  paid                      •  fa 

If  less  oy  a  sixth  part,  attorney  to  pay  costs  of  taxing  5N 

If  not  less  by  a  sixth  part,  discretionary  in  court  fa 
Not  to  extend  to  any  bill  of  foes  between  one  solicitor  sad 

another                          .                       •  fa 

May  be  wrote  with  abbreviations                   *  fa 

There  must  be  a  cause  in  court                      .  k 

Method  to  oblige  an  attorney  to  deliver  fais  bill  & 

How  to  proceed  to  tax  it                          .                  .  fa 
If  bill  be  delivered  and  attorney  dies,  a  sixth  is  taken  off 

executor  pays  no  costs                         -  J* 

Attorney  cannot  be  changed  without  leave  of  court  &• 

Bill  cannot  be  taxed  at  the  trial,  or  inquiry                •  *?7 

What  new  attornies  are  to  take  notice  of              m  fa 
If  an  attorney  means  to  set  off  his  bill,  he  muatik&rer  it  k 

time,  so  as  it  may  be  taxed                       •  *• 

As  to  the  delivery  of  a  bill  of  first  attoaaev  to  the  mcaad  fa 

If  for  conveyancing  and  parliamentary  business           •  Jv 

If  the  whole  be  for  conveyancing                      .  *** 
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ATTORNTES— Con/tnt^d. 

When  attorney  cannot  maintain  action  for  butfayas  fane  at 

quarter  sessions  •  598 

Executor  of  attorney  may  maintain  action  without  signing       ib. 
If  any  part  of  the  business  be  done  in  the  court,  it  may  be 

taxed  •  586  n.  a.  598 

AUDITA  QUERELA.  .  «  37 

AVERMENTS  on  issue  taken  .        84 

AUTHORITY  and  juriadfctkm  of  the  Court  of  King's  Bench  1 


B. 

BAIL. 

For  what  a  person  may  be  held  to  bail  J0« 

In  what  cases  defendant  may  be  held  to  bail  a  second  time  108 

In  what  actions  defendant  cannot  be  held  to  bail  ill 

BAIL,  COMMON. 

Must  be  filed  in  eight  days  after  return  of  process  914 
If  the  debt  be  under  40s.  defendant  on  appearance  may  mors 

to  stay  the  proceedings  ib. 

A  warrant  to  be  filed  with  the  bail-piece  ib. 

The  form  of  the  warrant                  .                      •  910 

The  form  of  common  bail-piece  ib. 

How  to  proceed  ib. 

When  to  be  filed  .                                          .  ib. 

If  Sunday  intervenes                                          .  ib. 

If  attorney  undertakes                   .                       •  ib* 
To  be  filed  on  a  judgment,  by  default  o*  nan  sum  informs* 

tus  ib. 
Filing  common  bail  according  to  the  statute  Sid 
When  plaintiff  may  file  it  ib. 
~idavit  of  the  service  of  writ  ib. 
Fore  wnom  to  De  sworn               .        •  217 
May  be  filed  by  plaintiff  according,  &c.  without  a  memoran- 
dum or  minute  ibr 
Must  be  filed  by  the  plaintiff  before  he  can  declare  in  chief  ib* , 
It  is  the  uniform  practice  to  sign  judgment  an  9d  Novem- 
ber, when  bail  is  filed  between  the  8d  and  6th  No- 
vember              .  ib, 

Iiifant;7UA*4itf<*4*r-    •  ib* 

If  flamaw  be  sued  by  a  wrong  name,  plaintiff  cannot  rec- 

*    tify  it  by  appearance  •  ib* 

In  what  cases  common  bail  wtU  be  ordered. 
Feme  covert  917,  818 

Defendant,  held  to  bail  on  an  affidavit  of  debt  due  from 
three  as  surviving  partners  of  another  deceased, 
was  discharged  on  common  bail  818 

As  to  insane  persons  880 

If  defendant  becomes  a  peer  or  member  after  special  bai  ib. 
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BAIL,  SPECIAL. 

If  bail  to  the  sheriffbe  insohretit          .  28 

If  defendant  is  arrested  he  must  put  in  bail  .               ihu 

When  bail  to  be  put  in  by  bill               •  jh. 

If  by  original  99 

Bail  may  discharge  themselves  .                                a*. 

The  definition  of  the  word          •  165 

Reason  why  called  so  .                             166 

Bail  and  mainprize,  the  difference  jfe. 

They  are  two  persons,  who  undertake,  &c.  •                    ifc^ 

Are  either  absolute  or  conditional  ib. 
May  be  put  in  for  the  purpose  of  render,  before  return  of 

writ  .                                    jk 

How  to  proceed  after  bail-bond  given  167 

Who  may  not  be  bail  ib. 

No  attorney,  or  his  clerk                .  .  •                     jb. 

If  they  do,  and  no  exception,  good  •                            ib. 

No  sheriff's  officer  to  become  bail  .                 jb. 

Nor  keepers  of  prisons  .                          168 

Foreigners  .                                   ib. 

When  to  put  in  bail  in  London  or  Middlesex  »              ik 

How  the  days  are  reckoned  ib. 

May  be  put  in  on  a  dies  non  .              ib. 

How  to  put  in  bail  by  bill                   .  .                      a>, 

Memorandum  to  be  delivered  •                        .          I6f 

Husband  and  wife                      .  .                      ib. 

Wife  to  be  discharged  .                            ib. 

Form  of  a  warrant  to  defend          *  ib. 

How  to  obtain  time  to  put  in  bail  .               •                  ib. 

Special  bail-piece  •                       170 

Recognizance  by  bail  by  bill  ib. 

The  rule  as  to  notice               •  •                          ib. 

Notice  of  bail  171 

What  it  ought  to  contain  %                        ib. 

Of  excepting  to  Bail 

If  plaintiff  be  dissatisfied  ,              171 

Within  what  time  exception  is  to  be  made  ib. 

Exception  to  be  in  writing  ~~*1T3 

Notice  of  exception  .                             ib. 

Within  what  tune  to  justify  after  exception  ib. 

In  vacation  itjl 

No  exception  unless  notice  given  .                   .              ib. 

Of  justifying  Bail. 

Notice  of  justifying  same  bail  as  put  in  ib. 

If  same  bail,  one  day  ITS 

Notice  of  same  bail  justifying                .  ib. 

When  bail  are  out  of  court  ib. 

Three  bail  allowed  to  justify  ib. 

May  pray  a  further  day  174 

m 

Of  adding  fresh  Bail  and  justifying.  _^*_, 
One  of  the  judges  may  sit  apart  for  adding  and  justifying 

special  bail  lb. 

How  to  add  fresh  bail  and  justify  •               .                ib. 
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BAIL,  SPECIAL— Continued. 

Notice  of  adding  and  justifying                        ,  174 

May  be  added  in  the  treasury  chamber  ib. 

May  put  in  and  justify  bail  on  the  same  day  175 

Notice' of  one  being  added                                      •  ib. 

If  they  do  not  justify  pursuant  to  first  notice              •  ib. 

How  to  justify  in  court                                             .  ib. 

Rule  for  allowance  must  be  drawn  up  176 

Rule  for  allowance  ib. 

Affidavit  of  service  of  notice  to  justify  ib. 

Plaintiffs  attorney  may  consent                      .  ib. 
Bafl  being  put  in  by  one  attorney,  no  other  shall  give  notice    ' 

to  justify  without  leave  of  court            .  177 

If  one  excepted  to,  and  another  added               .  ib. 

Exoneretur  nunc  pro  tunc                       ^  ib. 

If  excepted  to                                                                •  ib. 

As  to  bail  justifying  in  respect  of  property  abroad     '  ib. 

If  property  be  partly  abroad,  and  partly  in  England  178 

iff  opposing  BaiL 

On  what  grounds  bail  may  be  rejected               •  ib. 

If  bail  do  not  attend,  how  to  apply  for  time  ib. 

Affidavit  to  oppose  bail  ib. 

Allowance.    How  to  proceed  after  allowance  of  bafl  179 

Rule  for  allowance  of  bail  180 

€f  putting  in  Bail  in  the  Country,  ' 

The  chief  justice  may  empower  persons  to  take  bail  ib. 

And  may  make  rule  for  justifying  by  affidavit  ib. 

Judge  on  the  circuit  may  take  the  bail  181 

Bail-piece  when  to  be  transmitted               •  ib. 

Book  to  be  kept  for  the  entering  of  the  bail               .  183 

Plaintiff  to  except  within  20  days                       •  ib. 

Affidavit  of  caption,  before  whom  made  ib. 

What  it  shall  contain  ib. 

Six  days  to  put  in  bail  in  the  country               .  ib. 

Note  on  the  above  rule  ib. 

* 

How  to  put  in  Bail  before  a  Commissioner. 

How  to  put  in  bail,  and  before  whom  to  be  sworn  183 

Special  bail-piece  before  a  commissioner                •  ib. 

Affidavit  of  the  due  taking                .  ib. 

Affidavit  of  the  justification                .  ib. 

Before  whom  to  be  sworn                                   .  ib. 

How  to  proceed  upon  receipt  of  the  affidavit               .  184 

*  Notice  of  bail  being  put  in  and  filed  with  the  judge  ib. 

Of  Exception  and  Justification, 

Within  what  time  to  except  184 

How  to  justify  ib. 

Within  what  time  bail-piece  to  be  filed  185 

If  same  Bail  to  the  Sheriff'  become  Bail  above. 

How  to  proceed                                                 .  ib. 

Bail  justifying  after  rule  to  bring  in  the  body  too  late  ib. 

Of  .filing  the  Bail-piece. 
Bail  taken  before  or  on  the  continuance  day  to  be  filed  of 

the  preceding  term              •  186 
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BAIL,  SPECIAL— Continued. 

If  no  exception  how  to  proceed  •  .  IN 

As  to  justifying  bail  in  vacation  ,  & 

As  to  the  Bail  of  an  Alien* 

The  bail  of  an  alien  may  be  discharged,  having  been  sent 
out  of  the  kingdom,  and  having  left  no  effects  to 
answer  .  187 

But  if  he  has  left  property,  otherwise  ih. 

tf  the  bail  try  the  cause,  must  pay  costs  •  188 

If  he  be  sent  out  of  the  kingdom  before  the  return  of  the 

writ,  the  bail-bond  to  be  delivered  up  ft. 

The  court  will  not  grant  a  hab.  corp.  to  bring  up  alien  that 

bail  may  render  .  s\ 

And  they  refused  to  enter  an  exoneretur  & 

If  debt  be  contracted  whilst  defendant  in  a  foreign  country, 
and  before  he  became  bankrupt,  court  will  not  ex- 
onerate the  bail  *  •  ft. 

Waiver  of  Bail.               .  .              ib. 

What  is  a  waiver  of  bail            .  SSI 

Discharge  of  bail            .  .              ib. 

What  discharges  bail  by  original  .                      & 

How  to  proceed  by  action  •  ,555 

Time  for  render  when  sued  'by  action  .  ft. 

J^  How  to  proceed  by  sci.  fa  — See  title  Sei.  JR*. 

How  to  proceed  by  original  .  .  jtf 

BAIL-BOND. 

As  to  making  the  bond  .  188 

As  to  an  agreement  of  third  person  to  put  in  bail  *• 

Attornies  undertaking  .  .  & 

Proceedings  thereon  .  .  fr 

At  common  law  the  sheriff  urn  proceeded  against  by  amer- 
ciament, if  no  bail ,-  .  188 
But  by  stat.  the  sheriff  may  assign  the  bail-bond  •  fc 
And  court  by  stat.  may  relieve  the  bail  .  .  & 
What  the  stat.  points  out  •  & 
If  plaintiff  rules  the  sheriff  to  bring  in  the  body,  cannot  take 

assignment  of  the  bond  •  190 

If  plaintiff  accepts  an  assignment  of  the  bond,  he  cannot 

proceed  against  the  sheriff  .  & 

When  an  'Assignment  may  he  taken. 

Bonds  ats.  the  king  to  be  assigned  to  him           .  *» 
In  London  or  Middlesex  no  bond  can  be  pat  in  suit,  until 

four  days  after  the  return  of  the  writ            •  » 

In  the  country  six  days                   .                        •  & 
If  the  fourth  or  sixth  day  falls  on  a  Sunday  the  defendant  hat 

all  Monday  to  put  in  baty  •  .  ih 
The  four  days  are  one  inclusive,  the  other  exclusive  $• 
Taking  an  assignment  is  a  voluntary  act  & 
When  the  bond  is  forfeited,  may  take  assignment,  or  pro- 
ceed against  sheriff  .  M 
How  to  obtain  assignment  in  town  .  .  »* 
In  Surrey,  Essex  and  Kent  .  .  jjj- 
In  other  counties  .  .  j* 
May  assign  out  of  the  county                                  .  ** 
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BAIL-BONl>-Cofi/t»if^. 

If  the  fourth  day  for  justifying  be  last  day  of  the  term,  may 

justify  that  day,  or  bond  may  be  assigned  191 

Bond  may  be  assigned  before  forfeited  •  ib. 

Of  the  Action  on  the  Bond, 

To  be  stamped  before  action  is  brought                   .  ib. 

Neither  the  principal  nor  bail  are  to  be  held  to  bail  ib. 
The  action  must  be  brought  in  same  court  out  of  which  the 

original  process  issued  198 

The  reason  ib. 

But  if  the  sheriff  sue  on  bond  ib. 

How  the  plaintiff  is  to  be  styled  in  the  action  .             ib. 

It  may  be  sued  by  the  executor  of  the  assignee  ib. 

Terms  on  which  the  Court  will  star/  Proceedings  on  the  BailrbontL, 

The  general  rule  as  to  staying  proceedings  .  ib. 

The  terms  .  .  .  ib. 

If  a  trial  be  lost  .  ib. 

In  term  must  apply  to  the  court  .  •         19S 

In  vacation  by  summons  lb* 

Before  justification,  if  bail  render,  they  may  more  to  sta^ 

the  proceedings  .  ifv 

After  default  m  not  putting  in  bail  „  ib. 

How  to  proceed  in  term  ib. 

In  Taxation  194 

Notes  of  cases  ib. 

Bond  shall  stand  as  a  security  although  two  terms  are 

elapsed  before  taking' the  assignment  .  ib. 

What  is  a  performance  of  bond  ib. 

Proceedings  were  staid  on  the  be  ^  on  payment  of  costs, 
where  surrender  was  made  of  the  principal,  al- 
though no  justification  by  the  bail  19* 

'Where  the  plaintiff  might  have  had  judgment  against  the 
principal,  bail  are  liable  on  the  bond,  though  defen- 
dant die  lb. 

But  if  defendant  die  plaintiff  could  have  judgment  otherwise     ib. 

When  the  bond  is  void  ,  lb. 

What  is  necessary  to  state  the  condition  of  a  bond.  ib. 

If  the  defendant  returns  into  the  sheriff's  custody  ib. 

Bail-bond  may  be  cancelled  before  return  of  writ  if  party 

return  into  the  sheriff's  custody  196 

But  after  bond,  sheriff  may  choose  whether  he  will  or  not 
-*      take  a  surrender  .  ib* 

If  an  attorney  give  an  undertaking  to  an  officer,  court  will 

not  proceed  in  a  summary  way  .  ib. 

If  the  principal  dies  between  the  arrest  and  return  of  writ 

and  bond  assigned  }  19.6 

But  if  it  appear  that  the  plaintiff  knew  not  of  the  death  of 

the  principal,  bail  shall  pay  costs  ib. 

If  defendant  be  sent  out  of  the  kingdom,  under  the  alien  act 

before  return  of  writ  197 

If  no  regular  notice  be  given  of  the  bail  having  rendered  de- 
fendant •  ib. 

How  to  proceed  if  the  bond  is  irregularly  assigned  ib. 

Cannot  plead  in  the  abatement  .  ib. 

3M 
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BANK  NOTES. 

In  what  cases  they  are  a  good  payment  ,                 31f 

To  be  indorsed  if  required  .                         SI7 

To  be  verified  by  affidavit  if  required  .                ft. 

Where  no  legal  tender                    .  .              fit 

BANKRUPT. 

Cannot  be  arrested  for  forty- two  days  .  704 

WLat  is  necessary  to  protect  him  .  ft. 

Bankrupt  imprisoned  after  certificate  allowed,  how  to  be  dis- 
charged .  .  70S 
A  discharge  under  a   commission  in  a  foreign  country  is  no 

bar  to  a  debt  arising  here  .  ib. 

Contra  if  contracted  in  a  foreign  country  ft- 

How  to  discharge  a  bankrupt  if  in  custody  after  certificate 

obtained  •  .  705 

Cases  relating  to  Bankrupts  • 
Bond  and  warrant  given  after  the  bankruptcy,  not  barred  by 

certificate  *  .  ft- 

If  an  execution  taken  out  after  certificate  signed,  and  be- 
fore allowed  .  .  ft- 
Bankrupt  cannot  be  discharged  from  an  extent                      & 
A  bankrupt  in  custody,  on  an  attachment  for  the  non-perfor- 
mance of  an  award,  discharged  on  having  his  cer- 
tificate                      .                       .                      ft 
When  a  bankrupt  may  be  discharged  from  a  judgment          & 
When  the  certificate  is  a  discharge                                       7Jtf 
A  certificate  under  a  second  commission  void              .          & 
Where  the  value  of  an  annuity  may  be  proved           .            ^ 
But  it  is  no  bar  to  an  action  for  the  mesne  profits         .        & 
Certificate  will  not  discharge  a  bankrupt  from  action  on  a 

bail-bond  .  •      .     * 

.    But  shall  discharge  proceedings  against  bail,  in  an  action 

upon  the  -old  debt,  who  are  not  already  fixed  ft- 

If  the  act  of  bankruptcy  be  between  the  time  of  giving  bafl 

in  error,  and  affirmance,  no  discharge  •         jj* 

Bankrupt  sued  as  an  executor,  is  liable  to  costs  *• 

If  A.    recover  a  judgment  against  B.    before  the  bank- 
ruptcy of  B.  and  revive  it  by  set.  fa.  after  the  bank- 
ruptcy, the  costs  of  the  set.  fa.  relate  back  to  the 
judgment,  and  may  be  proved  under  the  cominifiwn  70S 
How  the  bail  of  a  bankrupt  are  to  be  relieved,  on  hi*  ob- 

taining  the  certificate  before  return  of  second  teifi*  » 
The  rule  of  law  .  .  7W 

It  is  not  lawful  for  a  creditor  who  shall  have  brought  an  ac- 
tion against  a  bankrupt  to  prove  or  claim  without 
relinquishing  such  action  .  * 

Of  notices  to  assignees  of  the  defendant's  intention  to  dispute  the 

petitioning  creditor's  debt,  trading  or  act  ofbaiikruptcy  3fi< 

BAR,  Pleading  in  .  •* 

BAR,  Trial  at  S95 

BARGAIN  AND  SALE, 

Enrolment  of.  fi.. 

How  to  enrol  such  deed  •  •  ^ 

•  Entry  and  docket  I 
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BARON  AND  FEME. 

A  married  woman  must  sue  with  her  husband  ,         17 

Nor  can  she  sue  alone,  though  she  be  a  sole  trader  ib. 

When  she  is  to  join  with  her  husband  .                        ib. 

When  may  be  sued  as  a  feme  sole  ib. 
Feme  living  apart  from  her  husband,  and  having  a  separate 

maintenance  by  deed  .            ib. 

If  she  commits  adultery                               .  18 

If  husband  resides  abroad                                 .  ib. 

If  husband  has  abjured  the  realm  or  is  banished  ib. 

If  process  be  against  baron  and  feme,  service  on  the  husband 

is  sufficient  for  both                            .  163 
In  an  action  against  baron  and  feme,  the  husband  liable,  and 

is  to  put  in  bail  for  himself  and  wife  •          169 

If  she  be  arrested,  she  shall  be  discharged  .             ib. 

BILL,  Proceedings  by 

Attornies  to  be  sued  by  bill  .                      S 

Members  of  the  House  of  Commons  .                   ib. 

A  bill  what               "  26 

The  groundwork  of  the  cause                       .  ib. 

Of  the  bill  of  Middlesex                       .  .               ib. 

Of  the  latitat                         .                           .  27 

BILL  OF  MIDDLESEX. 

Why  so  callea  .                        26 

As  to  the  arrest  on  and  service  of  •                    146 

As  to  his  suing  a  bailable  bill  of  Middlesex  147 

The  form  of  a  bailable  bill  of  Middlesex  .                148 

Precipe  for  same                            .  .                ib. 

How  to  proceed  to  sue  out  same  •                   149 

Form  of  an  alias                           .  .                      150 

Form  of  a  pluries                       •  .                   ib. 

Praecipes  for  same                              .  ib. 

How  sued  out                       •                           •  1*1 

BRIEF. 

What  421 

What  it  ought  to  contain                     .  ib. 

ft 

CA.  SA.— vid.  Execution. 

CASE. 

Action  on  the                           .  ,                      15 

Distinction  between  case  and  trespass  .                   ij>. 

CASES. 

Special  when  to  be  set  down  96 

CASSETUR  BILLA. 

How  to  enter  it  481 

Judgment  of  .                  jft, 

SM2 


000  INDEX. 

CAUSES. 

Special  when  to  be  argued  tt 

CERTIFICATES,  vide  title  Attomies.  ti 

Rules  as  to  talcing  them  out  tt 

CERTIORARI.    See  title  Error. 

CHANGING  ATTORNEY. 

Must  be  by  leave  of  court               •  .                Jl 

Bill  must  be  paid  first  .               « 

Need  not  have  an  order  to  change  on  bringing  awritsf 

error  fc 

Sci.  fa.  may    be  sued  by  new  attorney  without  leave  to 

change                          -  •                fc 

CINQUE  PORTS.                          .                         .  ltt 

CIRCUIT, 

Courts  of  assize                           .  71 

The  judge's  authority                                •  W 

Trials  at  nisi  prius                       •  & 

The  six  circuits                           .  & 

The  officers  of  the  circuit                           •  .         80 

Of  the  sheriff  and  coroner  fc 

CITIES  AND  TOWNS  HAVING  SHERIFFS  .           W 

CIVIL  ACTIONS. 

Division  of                      •                           .  M 

COGNOVIT  ACTIONEM. 

When  it  may  be  made                       .  W 

As  to  payment  of  costs                       .  .             & 

Form  of  a  cognovit  in  debt                            .  & 

If  the  cognovit  contains  an  agreement  it  must  be  stamped      & 

Cognovit  after  plea                              -  .            & 

Cognovit  by  the  principal                          .  %> 

If  taken  from  a  prisoner    ,                         .  Uft 

Bill  to  be  first  filed  *• 

How  to  sign  judgment  after  confession  .            & 

How  if  cognovit  be  taken  before  the  entries  paid  for  & 

Judgment  by  Cognovit,  vide  title  Judgment. 

Bail  not  discharged  by  a  cognovit  by  defendant  *** 

COMMITTITUIUPIECE.                              .  Tit 

COMMON,  TENANT  IN  » 

COMPOUNDING  ACTIONS.    *y*Jitie  Popular  Actions. 

CONFESSION.    See  title  Cognovit  Actionem. 

CONSOLIDATING  OF  ACTIONS. 

When  the  court  will  compel  actions  to  be  consolidated  l* 

What  actions  may  be  consolidated                  .  *j* 

How  to  consolidate                                          .  * 
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CONSOLIDATING  OF  ACTIONS— Continued. 

In  term                                                    .  765 

In  vacation                                                      .  ib. 

How  to  proceed  against  the  others  in  case  of  nonpayment  ib. 

If  to  abide  by  verdict  of  one  cause,  it  must  be  to  such  a  one 

as  court  thinks  ought  to  stand                       .  766 

If  two  actions  are  brought  which  might  have  been  joined  ib. 

Thirty-seven  ejectments  on  same  demise  consolidated  ib. 

But  where  three  actions  were  successively  brought  on  three 
notes  due  at  different  times,  court  refused  to  con- 
solidate them  ib. 

Nor  will  they  consolidate  against  different  defendants  in  tree-  • 

pass,  though  committed  by  all  jointly               •  ib. 

When  the  rule  may  be  applied  for                      •  ib. 

As  to  briefs  against  several                         .  767 

CONSUL                         .                             -  118 

CONSTABLES.    See  Me  Justices.  601 

CONTINUANCES 

What  S« 

Of  the  venire                                               .  45S 

Of  the  vie.  non  nisi  breve  of  the  venire                      .  ib. 

Of  the  process  and  judgment  ib. 
May  enter  continuances  on  the  roll,  to  save  the  statute  of 

limitation                          .                          .  456 

CONTRACTS. 

Actions                                                          .  19 

Implied  IS 

CORONER.    See  title  Sheriff: 

COPIES. 

If  declaration  be  on  a  policy  of  insurance,  &c;  may  have  * 

copy                                                            .  886 

The  general  rule  ib. 

The  plaintiff  may  have  rule  nisi  to  produce  a  deed  ib. 

CORPORATIONS. 

Corporations  aggregate,  what  •  609 
May  have  leave  to  inspect  their  books  •  ib, 
Corporations  sole  .  .  lb. 
Must  sue  by  its  name  .  ib. 
Minute  variation  not  fatal  •  ib. 
Corporations  aggregate  must  appear  by  attorney  ib. 
It  cannot  be  outlawed  .  ib. 
To  compel  them  to  appear,  proceedings  must  be  by  dis- 
tress ib. 
Must  be  sued  by  original  •  ib. 
Proper  process  against  them  b  by  distringas  ib. 
Now  to  proceed  ib. 
Mar  distrain  their  lands  or  goods  610 
If  thev  sue  it  must  be  by  attorney  *  ib. 
Member  cannot  be  witness  unless  disfranchised  ib. 
They  may  sue  by  common  process                     .  ib. 
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CORPORATIONS— Continued. 

In  ejectment  plaintiff  declared  on  a  demise  by  a  corporation, 

but  did  not  set  it  forth  by  deed,  held  good  610 

Not  entitled  to  an  essoign  .  •  is. 

Must  appear  by  attorney  •  *• 

COSTS.     Vide  title  Security  for.  280 
In  actions  on  judgment  plaintiff  shall  not  be  entitled  to  costs 

unless  ordered  .                               T 

Taxing  costs                            -  ,431 

Affidavit  sworn  in  the  country  to  be  filed  .                 jb. 

May  have  a  rule  to  be  present  .                        •■• 

Affidavit  of  increase                       .  •                    4S2 

COVENANT. 

When  it  lies  .  .14 

COUNTERMAND  OF  NOTICE  OF  TRIAL. 

Where  to  be  given  •  •  & 

COUNTIES  OF  ENGLAND.  .  141 

COUNTIES  PALATINE.  .  .  1« 

Lat  into  them  .  .  W 

OF  COURTS. 

Why  courts  of  justice  were  established  .  1 

A  court  defined  .  .  »• 

They  are  derived  from  the  power  of  the  crown  .  »■ 

The  king  is  supposed  to  be  present,  but  he  is  there  repre- 

sen  ted  by  his  judges  •  "' 

For  the  more  speedy   administration  of  justice  many  court* 

are  appointed  .  '*• 

What  a  court  of  record  is  .  .  ' 

Only  one  superior  court  by  the  Saxon  constitution  •• 

Of  the  Court  of  King* $  Bench. 
Court  of  King's  Bench  the  supreme  court  •  3 

A  remnant  of  the  aula  regia  •  ' 

Usually  sat  at  Westminster  .  !*• 

It  is  termed  custos  morum  of  the  realm  .  !JJ* 

Jurisdiction  over  all  capital  offences,  &c  .  t    "L 

It  keeps  all  inferior  jurisdictions  within  the  bounds  of  their 

authority  .  •  ' 

The  cognizance  of  all  actions-  except  real  .  fj' 

It  is  the  highest  court  of  common  law  •  l ' 

Every  prison  is  the  prison  of  this  court  •    g 

It  is  a  court  of  appeal  from  the  Common  Pleas,  and  all  in- 
ferior jurisdictions  . 
It  grants  a  habeas  corpus  to  relieve  prisoners,  and  mar  bail 

or  discharge  .  .  *  k 

It  cannot  hold  plea  in  any  personal  action  under  40s.  * 

In  case  the  debt  appears  by  the  declaration  to  be  for  a  k* 
sum  than  40s.  or  on  the  oath  of  defendant  uncontn- 
dicted  by  the  plaintiff,  court  will  stay  the  proceed- 

,     .        ings  •  , 

So,  if  on  removal   .  •  •  .. 

As  to  excise  officers  •  •  ' ' 
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OF  COURTS— Continued. 

No  more  costs  than  damages  in  personal  actions,  if  the  reco- 
very amount  to  less  than  40s.                    .  7 

But  debt  will  lie  on  a  nonpros  for  16s.                       .  ib. 

But  now  in  actions  on  judgment,  plaintiff  shall  not  be  entit- 
led to  costs  unless  ordered                        .  ib. 

The  style  of  the  court                               .  ib. 

There  are  two  ways  of  proceeding                               .     -  g 

Holds  plea  on  a  writ  of  privilege                               .  ib. 

Attormes  and  officers  to  be  sued  by  bill                       .  ib. 

Peers  to  be  sued  by  original                       .                        .  ib. 

Peers  of  Ireland                                               .  ib. 

Members  of  the  House  of  Commons  by  original  or  bill  ib. 

Members  in  trade                                               .  ib. 

History  of  the  proceedings  in  this  court                       .  25 

CUSTOS  BREVIUM. 

To  indorse  what  day  and  what  hour  every  writ  is  filed  94 


D. 


DAY. 

In  acts  of  parliament 

DEBT. 
In  what  cases  debt  lies 
On  foreign  judgment 
For  a  penalty  on  a  bye  law 
On  an  act  of  parliament 
On  a  bill  of  exchange 


08 


14 
ib. 
ib. 
ib. 
15 


DEBTORS  IN  EXECUTION                             .  734 

DECLARATION. 

Declaration,  what                                                         .  ^  294 

Design  of  pleading                                                      .  ib. 

Of  striking  out  unnecessary  counts                    .  ib. 

What  a  declaration  in  covenant  need  not  state  ib. 

The  objects  in  pleading  are  precision  and  brevity  ib. 

Not  to  be  impertinent  225 

Variance. 

Variance  between  the  process     *                 .  ib. 
To  answer  as  assignees,  and  declaration  in  their  own  right        ib. 

May  declare  qui  tarn,  though  the  process  be  not  so  ib. 

The  court  will  not  on  motion  permit  defendant  to  take  ad«* 

vantage  of  a  variance                           .  ib. 

Of  declaring. 

Cannot  declare  against  defendant  served  by  a  wrong 
name,  till  he  has  entered  his  appearance  in  his 

ri#  ht  name                                                    •  £f  8 

How  de  bene  esse  or  in  chief                            •  ib. 

If  declaration  be,  deliver  de  bene  esse                            f  it. 
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DECLARATION— Continued. 

If  two  Sundays  intervene  99 

Notice  must  oe  given  .  •  ft 

If  two  be  held  to  bail  in  one  action,  cannot  declare  sept* 

rate  ft 

How  declaration  to  be  ingrossed  ft. 

If  defendant  be  a  prisoner  ft 

If  defendant  does  not  appear,  or  abode  of  attorney  net 

known,  how  to  proceed  ft 

Defendant's  attorney  to  pay  for  copy  ft 

On  refusal  to  pay  it  may  be  filed  2M 

Notice  is  to  be  given     ^  .  <  ib. 

Of  declaring  where  special  or  common  bail  filed  ft 

How  declaration  to  be  delivered  if  common  or  special  bail  be 

filed  .    .     •  .  •  * 

Of  declaring  when  plaintiff  files  bail  according,  &c  ft 

How  to  dehver  declaration  01 

Well  delivered  from  time  of  notice  & 

If  no  plea  judgment  may  be  signed,  and  notice  of  executing 

inquiry  given  .  ft 

If  a  declaration  be  filed  before  the  end  of  second  term,  though 

no  notice  given,  good  ft 

Of  declaring  de  bene  esse  on  common  process  J* 

Of  delivering  declaration  ft 

To  .what  the  rule  Trin.«2  Geo.  3-  extends  & 

When  declaration  may  be  delivered  conditionally  ft 

On  bailable  process  of  delivering  the  declaration  & 

When  defendant  is  entitled  to  imparlance  ft 

Notice  of  declaration  generally,  and  indorsements  on  tk*  de- 
claration de  bene  esse  held  good  J 
On  joint  process  cannot  declare  against  one  only  ? 
Of  declaring  by  the  by e  •  * 
Who  may  declare  by  the  bye  .  •? 
At  what  time  * 
When  taking  a  declaration  out  of  the  office,  is  a  waif*  «  .. 
irregularity  .  » 
If  after  plea  in  abatement  the  plaintiff  enter  a  csfKt* 

bills,  and  delivers  declaration  by  the  bye  * 

Must  declare  in  the  original  action  before  declaration  ty  fre  ^ 
bye  .  .  *? 

Within  what  time  to  declare  ? 

When  the  rule  may  be  served  f 

What  time  plaintiff  has  to  declare  •  & 

Of  obtaining  time  to  declare  _« 

How  to  obtain  time  ? 

Rule  to  declare  & 

If  one  defendant  be  a  prisoner 

Notice  of  Declaration.  20 

Of  the  notice  $ 

Declaration  not  to  be  filed  without  notice  g,' 

Cannot  be  given  with  the  writ  $ 
Cannot  be  served  on  a  Sunday 

Forms  of  Notices.  £ 

De  bene  esse,  if  bailable  gg 

On  common  process 
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DECLARATIONS— Continued.  ****' 

On  common  process  where  ball  or  appearance  is  filed  accord- 
ing to  the  statute  .  ggg 
If  filed  of  another  term  lb. 
How  to  indorse  declaration  339 
Usual  to  indorse  declaration  ib. 
If  delivered  de  bene  esse  ib* 
By  the  bye  .  #  ib! 
In  chief  jb. 
If  with  an  imparlance  J            ib. 

Of  intituling  and  laving  the  Day  in  the  Declaration. 

If  it  be  improperly  intituled  it  may  be  corrected  flb. 

At  the  instance  of  both                    .                      .  240 

As  where  a  tender  is  made  ib. 

Defendant  has  a  rfehtto  have  it  intituled  agreeable  to  die  true 

time  of  delivery  .              flj. 

It  ought  to  be  intituled  the  term  in  which  the  writ  is  return- 
able                         .  ib. 

If  a  bill  be  filed  against  an  attorney  in  vacation  ib; 

Forms  of  Declarations. 

Declaration  for  payee  against  the  acceptor,  by  original  241 

On  abend  obligee  against  the  obligor                   .  ib. 
On  a  bail-bond  by  the  assignee  of  the  sheriffs  against  priori- 

For  a  common  assault                          .  .  *          345 

For  an  assault  and  false  imprisonment  .               ib. 

In  trover  for  plate                      .                          .  ib, 

DEFAULT,  Judgment  by,  see  title  Judgment              .  490 

DEFENCE. 

What  30 

DEMAND. 

Particular  of                          .  £9G 

DEMAND  OF  PLEA. 

When.it  must  be  demanded  266 

Demand  of  plea,  form  of                           .  !            ib. 

When  not  necessary                                              .  267 

What  is  a  good  demand                                          \  ib. 

A  waiver  of  bail  ib. 

Before  appearance                                           •  ib. 

Prisoners  268 

When  judgment  maybe  signed  ib. 

What  time  defendant  has  to  plead  after  demand  fi>. 

If  in  custody  of  the  sheriff                     .  ib, 

DEMURRER. 

Nature  of  35 

Definition  351 

For  what  cause  there  must  be  a  special  demurrer  jj>. 

If  demurrer  be  for  defect  in  substance  352 

Demurrers  are  general,  or  special  ib. 
If  there  be  three  counts,  and  one  good,  plaintiff  must  have 

judgment  '                                           .  ib. 
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DJSMURBJERr-Continued. 

Where  the  declaration  cannot  be  demurred  to  SS 

Hides  as  to  proceeding  to  argument. 
To  whom  the  plaintiff  is  to  deliver  the  books  ft 

Paper  days  353 

Rule  for  concilium  is  to  be  served  .  ft. 

Exceptions  to  be  marked  in  margin  of  books  ft 

When  the  books  are  to  be  delivered  to  the  judges  354 

Explanation  of  the  rule,  stat  38  Geo.  3.  .  ft 

Causes  for  argument  when  to  be  entered  and  argued  ft 

When  the  plaintiff's  attorney  may  make  up  boot  ft 

Defendant  cannot  waive    general  issue,  and  give  a  general 

demurrer,  and  give  a  special  one  .  ft 

Defendant  not  bound  by  a  consent  to  rejoin  gratis,  if  the 

replication  affords  cause  of  demurrer  Stf 

When  the  plaintiff  may  waive  the  issue  in  fact/  and  take  out 

inquiry  on  demurrer  after  argument  .  Jk 

After  judgment  for  defendant  on  demurrer,   there  may  be 

judgment  of  nonsuit  against  the  plaintiff  ft 

How  to  proceed  to  argument  .   -  .  ft. 

On  a  general  demurrer  .  .  ft 

If  to  be  argued  .  3tf 

If  defendant's  attorney  neglect  delivering  the  books  how  to 

proceed  .  .  ft. 

Fees  to  counsel  .  Sif 

Fees  to  criers  .  .  ft 

If  the  action  be  on  a  note  or  bill  of  exchange  *      ft 

If  judgment  be  final  how  to  sign  same  .  ft 

Taxing  of  costs  .  ft« 

If  roll  be  not  carried  in  -  .        ft. 

A  general  demurrer  book  by  bill  .  ft* 

General  demurrer  to  declaration  3i8 

Joinder  .  ft 

Demurrer  to  a  plea  ,  ,  * 

Demurrer  to  replication  •  .  ft 

Plaintiff  may  amend  after  demurrer  argued  ^     3tf 

Leave  to  withdraw  demurrer,  and  take  issue  on  the  replies- 

tion  ,  ,  ft- 

Plaintiff  may  withdraw  demurrer  and  to  reply  ft* 

Plea  may  be  had  on  general  demurrer,  though  may  be  helped 

after  verdict  .  .•*• 

What  issues  are  to  be  tried  first  -k 

May  amend  before  the  trial  of  issue,  but  not  after  verdict     $#> 
How  to  make  up  special  demurrer  book  .  *• 

When  it  may  be  made  by  defendant  .  ■* 

If  plaintiff  refuses  to  join  in  demurrer  how  to  compel  Lira      $' 

DEPOSI^ 

Defendant   instead  of  giving  bail,  may  deposit  with  *** 

sheriff  the  debt,  and  10L  for  costs  #-IM 

The  deposit  is  to  be  paid  into  court,  who  upon  perfecting 
bail,  shall  order  it  to  be  repaid ;  but  upon  bail  not 
being  put  in,  it  shall  be  paid  to  the  plaintiff  '*' 

Construction  of  the  act  .  I? 

When  .plaintiff  is  not  entitled  to  the  deposit  .  !:' 

The  deposit  is  to  be  taken  at  the  time  of  the  arrest  l ' 
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DILATORY  PLEAS,  vide  title  Pleas. 

DETINUE.     Action  of. 

For  what  it  lies                              •                           •  16 

DIRECTION  OF  WRITS                      .  159 

DISCHARGE. 

How  baiJ  may  discharge  themselves                    .  29 

When  defendant  will  be  discharged  from  arrest  ,         99 

DISCONTINUANCE  OF  ACTION.                           .  ?7g 
DISTRINGAS.     See  Proceedings  against  Peers  and  Members        39 

DISTRINGAS,    Venire  and                 .  .              408 

DOCKETTING  ROLLS. 

How  to  docket  the  rolls                        .  •            452 

Docket-paper                            •                                .  ib. 

How  to  proceed                        .                                 •  453 

If  of  a  preceding  term  and  not  docketted  in  time  ib. 

Clerk  of  treasury  eu tors  final  judgments  .              ib. 

No  judgment  to  affect  lands  unless  docketted  •              454 

Memorial  of  judgment                             •  .              ib. 

Certificate  of  the  master                          •  ib. 

Affidavit  •              ib. 

How  to  proceed  to  register                       •  .            ib, 

DUTIES 

Payable  on  articles,  clerkship,  &c                      . .  it 


E. 

EJECTMENT. 

Within  what  time  to  be  brought            .                       .  19 

Attorney  cannot  be  lessee  in               ...  51 

Of  the  action            .                                               .  650 

Is  a  possessory  action               •  651 

And  all  titles  to  land  are  now  tried  by  it               .  ib. 

Usual  to  seal  leases                                                         .  ib. 
But  court  interposed,  and  tenant  to  be  served  with  ejectment    ib. 

An  ejectment  is  an  invention  for  the  trial  of  titles  ib. 

The  court  have  every  control  over  them                    .  ib, 

Defendant  obliged  to  go  to  trial  on  the  merits               .  il>. 

The  invention  of  it,  for  the  advancement  of  justice  ib. 

Plaintiff  and  defendant  fictitious  persons                .  ib. 

It  may  be  so  modelled  as  to  answer  every  end  of  justice  ib. 

Adopted  in  lieu  of  real  actions             .                       .  ib, 
A  possessory  remedy,  and  lessor  must  shew  a  right  to  enter 

by  provi-ig  possession  within  twenty  years  ib, 

Defendant  need  not  plead  the  statute  of  limitations  ib. 

The  confession  of  lease,  Sec.  bars  a  nonsuit                .  ib. 

But  to  avoid  a  fine,  there  must  be  an  actual  entry  proved  ib. 
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EJECTMENT— Continued. 

And  the  demise  cannot  be  carried  beyond  the  actual  entry  ; 

in  all  other  cases  it  is  sufficient  .  £51 

If  brought  after  fine  levied  but  before  proclamation  made  652 

The  formal  title  of  a  trustee  shall  not  be  set  up  against  m 

cestui  que  trust  ib. 

If  there  is  a  recovery,  the  damages  are  nominal  .  ib. 

The  real  damages  are  afterwards  recovered  in  an  action  for 

the  mesne  profits  ib. 

No  distinction  between  a  verdict,  and  judgment  by  default         Ih, 
Plaintiff  must  recover  according  to  the  tide  .  if*. 

Where  ejectment  brought,  there  can  be  no  disseisin  in. 

Judgment  is  for  recovery  of  the  possession  ifc>. 

If  lessor  has  a  freehold,  he  is  in  as  a  freeholder;  if  he  has  a 

chattel  interest,  he  is  in  as  a  termor  ib, 

If  he  has  no  title,  he  is  in  as  a  trespasser;  and  without  any 

re-entry  by  the  true  owner,  is  liable  to  account  for 

the  profits  ib. 

The  defendant  is  to  shew  lessor's  title  is  expired,  and  has  no 

right  to  turn  him  out  .  653 

How  many  days  defendant  has^o  plead  antient  demesne  ib.  n.  c 
What  affidavit  is  requisite  ib.  n-  a. 

How  to  proceed  on  a  vacant  Possession, 

If  house  or  land  .                         ib. 

Premises  must  be  entirely  vacant                .  ib. 

How  to  proceed  if  no  tenant            •  ,                     ib. 

How  to  seal  the  lease  ib. 

Form  of  the  letter  of  attorney  to  execute  a  lease  on   the 

premises  •  T654 
The  lease  ib. 
If  no  letter  of  attorney,  how  to  seal  the  lease  .  £55 
Of  declaration  ib. 
Notice  to  appear  ib. 
Affidavit  656 
Of  moving  for  judgment  657 
In  case  of  vacant  possession,  no  person  can  be  made  a  de- 
fendant ib. 

Of  notice  to  quit,  previous. 

When  notice  is  requisite               .                                 »  ib. 

When  not                                                               •  ib. 

What  is  a  good  notice               •  ib. 

If  demise  be  for  one  year                       .               .  658 
When  an  agreement  is  for  the  life  of  A.  and  a  power  for  his 

son  to  have  it,  he  must  elect  in  reasonable  time  ib. 

When  a  landlord  may  enter  ib. 
If  remainder   man   accepts  rent  due  before  expiration  of 

notice  to  quit                                    .  ib. 
If  landlord  accepts  rent  before  the  expiration  of  the  notice  to 

quit  ib. 

When  entitled  to  double  rent            .                      '  •  659 

Tenant  before  a  mortgage  entitled  to  notice            '.  ib. 

Custom  of  London  as  to  notice  to  quit        a  ib. 
Objection  to  the  insufficiency  of  the  notice  may  be  made 

at  the  trial                                               .  ib. 

If  two  executors  out  of  three  give  notice              •  lb. 
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EJECTMENT— Continued. 

No  distinction  between  houses  and  land  as  to  notice  to  quit    659 

When  there  must  be  half  a  year's  notice  to  quit  ib. 
If  notice  to  quit  at  Lady  day  1795,  when  it  ought  to  have 

been  1796  .  ib. 
If  lease  be  determinable  on  a  certain  event  .  660 
In  case  of  a  tenancy  from  year  to  year,  there  must  be 
half  a  year's  notice  to  quit,  ending  at  the  expira- 
tion of  the  year  .  ib. 
If  lease  expires,  and  tenant  receives  no  intimation  ib, 
Where  a  second  notice  to  quit  was  no  waiver  of  the  first  ib, 
Land  held  from  Candlemas,  residue  from  May  day  ib. 
When  an  infant  must  give  notice  .661 
If  notice  be  defivereoto  a  servant  at  the  dwelling  house  of 

tenant,  and  explained  at  the  time  ib, 
A  lease  by  parol  lor  seven  years,*  notice  must  be  given  to 

quit  ib. 

If  notice  served  on  one  of  two  joint  tenants  662 

What'is  no  waiver  of  notice                                  .  ib. 
If  a  lease  be  granted  since  new  stile,  notice  to  quit  at  old 

stile  is  bad  ib. 
If  house  and  fends,  let  together,  be  entered  upon  at  different 

times  ib. 

Receiver  in  chancery  may  give  notice  to  quit  ib. 
Notice  to  quit  served  personally  and  no  objection  made,  is 

prima  facie  evidence  for  the  jury  to  bind  the  tenancy  ib, 
Notice  must  be  riven  by  tenant  if  he  under-let  to  under- 
lessee  and  not  the  landlord                          .  ib, 
A  farm  leased  for  twenty-one  years,  with  a  covenant  to  de- 
termine at  fourteen  years,  what  notice  is  sufficient 
to  determine  the  lease            .  66S 
If  notice  be  given  to  quit  part  ib, 
9  When  devisee  may  give  notice               .  ib. 
If  one  be  put  into  possession  of  land,  under  an  agreement  on 
the  purchase,  he  cannot  be  ousted  before  his  law- 
ful possession  is  determined            .  ib. 
For  what  an  ejectment  lies                                  .  664 
For  what  it  does  not  Me  ib. 
If  brought  by  one  in  forma  pauperis  ib. 
As  to  tenant  by  elegit 

How  to  proceed  if  tenant  in  possession                .  665 

How  if  wife  be  served  ib. 

Must  be  on  premises,  or  at  husband's  house           .  ib. 

How  if  son,  daughter,  or  servant  be  served  ib. 

Where  husband  and  wife  both  keep  out  of  the  way  ib. 

Notice  may  be  amended           .  ib. 

Tenant  may  be  served  any  where                .  666 

If  tenant  be  personated  by  another  ib. 

If  tenant  absconds  ib. 

When  to  be  served                                                      .  667 

Of  the  notice  to  appear  in  town  and  country  causes  ib. 

Notice  may  be  annexed  ib . 

Declaration  by  bill  ib 

The  like  by  original                             .  669 

1  he  like  on  a  double  demise                .               .  670 

How  to  describe  premises  for  a  rectory,  &c               .  671 

The  like  for  a  vicarage,  &c                                         .  *  ib. 
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A  demise  by  deed  ought  to  be  shewn  for  a  rectory  671 

How  to  describe  a  manor  .  .        ib. 

The  thing  demanded  to  be  stated  with  certainty  ib. 

]n  what  county  to  be  brought  .  67* 

Day  of  demise  .  .  ib. 

If  title  accrues  hi  Easter  vacation,  yet  you  may  deliver  de- 
claration as  of  that  term  .  jfc. 
To  be  brought  within  twenty  years  .  ib. 
Tenant  at  will  .  .  ib. 
Several  lessors  .  .  ib. 
How  to  move  for  judgment  .  .  ft. 
The  clerk  of  the  rules  to  keep  a  book  and  enter  the  names 

of  plaintiff  and  defendant  and  first  lessor  672 

And  the  rule  for  judgment  to  be  now  taken  away  two  days 

after  the  end  of  the  term  in  which  the^motion  is  made  ib. 
When  rule  for  judgment  is  to  be  taken  away  .  ib. 

Affidavit  of  service  .  ib. 

If  the  wife  be  served  .  .  674 

If  served  on  several  tenants  ja 

Affidavit  where  one  is  served  personally,  and  the  wife  of  the 

Other  .  .  ib. 

Of  the  defect  in  the  affidavit  of  service  *  675 

Rules  for  judgment  •  .  ib. 

Of  judgment  tor  non-appearance  and  plea  .  675 

How  to  sign  judgment  against  the  casual  ejector  %• 

If  merits,  may  be  set  aside  .  .  ib. 

Of  amending  declaration  .  .  ib. 

What  a  verdict  cures  .  .  577 

Declaration  may  be  amended  by  summons  .  ib. 

Of  appearing  in  town  causes  .  ib* 

Of  appearing  in  country  causes  .  jfe 

Both  parties  may  now  have  a  summons  to  specify  particulars  ib* 
If  declaration  be  general  .  ib. 

Defendant  is  to  specify  what  he  defends  »  578 

How  to  appear  for  the  tenant  t        .  ib. 

Common  consent  rule  .  ib. 

Explanation  of  the  consent  rule  .  57* 

If  a  man  occupy  the  lands  .  jb. 

Tenant  must  give  notice  to  the  landlord  .  *• 

If  tenant  to  a  mortgagor  .  .  jb. 

To  what  it  extends  .  [■• 

How  to  proceed  when  consent  rule  is  filled  up  'k 

Clerk  of  the  common  bail  marks  the  rule  by  consent  befew 

plea  filed  .  .  *■ 

If  by  original  .  .  & 

Form  of  appearance  .  .  fj# 

Plea  of  not  guilty  .  .  *• 

How  to  appear  for  part  of  the  premises  .  "• 

Of  the  Appearance  by  the  Landlord. 
He  is  now  empowered  to  make  himself  defendant  .       *J* 

Construction  of  the  act  .  jj# 

A  landlord  made  defendant  without  his  tenant,  may  bring  error  ib. 
If  motion  be  made  to  take  out  the  execution  after  verdict, 

he  is  then  to  shew  the  writ  of  error  for  cause  *' 
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Who  are  considered  as  landlords                      ,  68fc 

Parson            .                      .                           ,  ib. 

What  persons  not  to  be  admitted                                  .  ib. 

Heir  and  lord                       .                   .  ib. 

Cestui  que  trust                                      •                   .  ib. 

Heir                                     .                      .  ib. 

Devisees  in  trust  68S 

Mortgagee                   .  ib. 

Reversioner                 .                              .  ib. 

How  to  appear  for  the  landlord           .                      •  ib. 

Landlords  rule            .  ib. 

How  to  proceed               .  ib. 

His  further  rule            .                                             .  ib. 

How  to  proceed                       •                                      .  684 

If  landlord  appears  without  the  tenant           .  ib, 
If  landlord  is  made  a  defendant,  plaintiff  must  prove  his  the 

defendant's  tenant  in  possession            .  ib. 

So  if  tenant  appear  only               .                                  .  ib. 

If  a  verdict  be  against  the  landlord  how  to  proceed  ib. 
Judgment  was  by  default,  it  appeared   on  motibn  to  set  it 

aside,  that  landlord  had  no  notice  of  the  ejectment 

from  his  tenant,  court  let  him  in  to  defend  ib. 
When  time  for   appearance  is  out,  and  there  is  a  plea,  how 

to  proceed  to  make  up  issue  685 

Issue  by  bill  what  term  to  be  ox               .                .  lb. 

Issue  must  agree  with  declaration  delivered  ib. 

Of  consolidating                                •  ib. 

Issue  by  original                               .                       .  ib. 

Notice  of  trial                                                  -  ib. 

As  to  infant  lessor              .                                      .  686 

f>f  Security  for  Casts, 
The  lessor  of  the  plaintiff  must  give  security  for  costs  though 

his  residence  be  in  Ireland  .  ib. 

Former  ejectment  .  ib. 

How  to  make  up  record  .  ib. 

What  a  special  verdict  ought  to  state  .  ib. 

If  judgment  be  signed  in  a  country  cause,  and  no  pos- 
session delivered  •  -  ib. 

Judgments. 

Judgment  by  nihil  dicit  with  a  remittitur  dainna  687 

Final  judgment  after  special  verdict  .  ib. 

Judgment  by  cognovit  .  .  688 

Judgment  for  plaintiff  on  a  verdict  •  ih. 

If  plaintiff  be  nonsuited  for  want  of  confessing  lease,  &c.  how 

the  associate  is  to  act  689 

If  there  be  several  defendants,  and  some  appear,  and  others 

not,  how  the  associate  is  to  act  .  ib. 

How  to  proceed  if  plaintiff  be  nonsuited  on  the  merits,  or  on 

verdict  for  defendant  .  ib. 

How  to  proceed  if  plaintiff  be  nonsuited  for  want  of  confess- 
ing lease,  &c. '  .  .  690 

After  nonsuit  in  this  case,  cannot  take  out  execution  until  the 

day  in  bank  „  .  ib. 

Same  point  held  lately  •  .  ib. 
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If  nonsuited  may  pay  costs  to  which  defendant  he  pleases      680 
If  ay  have  a  new  trial  on  proper  grounds  .         ft. 

What  defect  verdict  cures  ,  ft. 

Execution  must  be  taken  out  according  to  right       ~  ft* 

If  verdict  for  plaintiff  may  have  ca.  sa.  or  fi.  fa.  for  costs      ©1 
If  lessor  dies  before  assizes,  and  plaintiff  be  nonsuited,  exe- 
cutor shall  not  have  costs  .  ifc 
Ejectment  against  two,  one  dies  after  issue  and  before  trial, 

death  may  be  suggested  •  & 

If  lessor  dies,  cannot  be  pleaded  puis  darrein  contm.  & 

Of  the  writ  of  possession  •  ft* 

It  may  be  sued  though  lessor  be  dead  .  ft- 

Writ  of  possession  by  bill  on  a  single  demise  •» 

The  like,  and  fi.  fa.  for  costs  .  •  *• 

Writ  of  possession  on  two  demises  by  bOl  •        & 

Retraxit  when  ft  is  to  be  entered  •  *J* 

Attornment  .  .  *• 

The  form  .  .  ■• 

Proceeding  under  4  Geo.  2.  c .  83.  where  there  ia  half  a  year's 
rent  due  on  lease,  and  the  tenant  quits,  and  leaves 
no  sufficient  distress  •  *• 

What  affidavit  ought  to  contain  ** 

Within  what  time  abUl  of  equity  is  to  be  filed  *• 

If  such  bill  filed,  must  bring  into  court  al  rent,  &c.  * 

If  tenant  pay  before  trial  all  rents  and  costs,  proceedings  to 

cease  •  •  !?' 

Construction  of  the  act  4  Geo.  2.  J* 

Application  to  pay  rent  must  be  made  before  trial  •* 

Upon  service  of  declaration,  tenant  may  apply  for  leave  to 

pay  rent  and  costs  .  •  !*' 

Even  after  judgment  and  before  possession  * 

How  to  prepare  declaration  •  *' 

Affidavit  to  move  for 'judgment  .  "* 

How  to  move  for  judgment  ™ 

As  to  the  landlord^  right  to  bring  ejectment  without  a  a*- 

mand  •  *  l 

An  actual  entry  not  necessary  •  ' 

If  tenant  appears  and  pleads,  what  proof  necessary  !°' 

Proceedings  under  stat  11  Geo.  2.  c.  19.  •         '  ' 

How  to  proceed  if  brought  for  nonpayment  of  rent  only       •w 
For  the  forfeiture  of  a  lease,  a  particular  of  the  breaches  wsf 
be  had 

Of  proceeding  by  Mortgagee,  ^ 

When  mortgagee  may  recover  without  notice  to  quit  .^ 

When  tenant  must  hive  notice  to  quit  . 

If  he  has  encouraged  tenant  to  lay  out  money,  he  cannoi 

maintain  ejectment  •  • 

If  mortgagor  be  left  in  possession  of  the  premises  aitermon-  ^ 

gage  jl. 

As  to  the  mortgagor's  power  to  let  leases  9       •  . 

A  mortgagee  may    proceed  if  he  has  riven  notice  to» 

tenant  that  he  will  not  disturb  him,  but  only  re-  ^ 

quires  hi»  rent  m       .   *  «nd 

A  mortgagee  has  the  legal  interest  after  notice  given,  w»  ^ 

may  distrain 
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As  to  redeeming                                                  .  700 

Mortgagor  may,  pending  suit,  apply  to  pay  principal,  inte- 
rest, and  costs                                            •  ib. 

Court  will  order  all  proceedings  to  be  staid  on  payment  of 

principal,  &c               *                           .  .  ib. 

This  cannot  be  done  after  writ  of  possession  executed  ib. 

If  mortgagee  bring  ejectment,  court  will  stay  proceedings  on 

payment  of  principal                              .  ib. 

When  the  court  will  stay  proceedings  on  payment  of  prin- 
cipal, interest,  and*  costs,  without  paying  money 

lent  on  bond  701 

On  payment  of  principal,  court  will  stay  proceedings  on 
bond  for  performance  of  covenants,  and  discharge, 

&c.                                                      .  ib. 

When  court  will  not  stay  proceedings  ib. 

How  to  recover  the  mesne  profits,  and  from  what  time  ib. 

In  what  name  the  action  ought  to  be  brought  ib. 

What  proof  is  necessary  to  recover  them               .  ib. 

The  jury  are  not  confined  to  the  mere  rent           .  702 

No  distinction  between  a  verdict  and  a  judgment  by  de- 
fault                     .                                  •  ib. 

The  tenant  is  concluded  by  the  judgment               .  ib. 

If  lessor  goes  for  damages  beyond  the  time  laid  in  the  demise    ib. 

Tenants  m  common                                                       .  ib. 

If  brought  by  nominal  plaintiff  will  stay  proceedings  till 

security  is  given  for  costs  ib. 

As  to  the  costs  where  Is,  iB  found                      .  ib. 

Cannot  pay  money  into  court                            .  ib. 

How  to  remove  an  ejectment  from  the  mayor's  court,  Lon- 
don 703 

Of  staying  the  proceeding  in  a  second  ejectment  until  the  costs 

of  a  former  one  are  paid                                •  ib. 

Nominal  plaintiff  may  bring  an  action  for  an  escape  ib. 

ELEGIT,    Vide  title  Execution.  487 

ELY,  FRANCHISE  159 

ENGLAND,  COUNTIES  OF  141 

ENLARGED  RULES; 

To  shew  cause  when  to  be  moved  for                      .  95 

ENTRY  OF  PLEADINGS.    See  title  Rolls                   .  450 

ERROR. 

Within  what  time  error  must  be  brought  to  reverse  a  fine,  &c.  80 

As  to  bringing  error  in  general  40 

What  a  writ  of  error  is                             .                   .  809 

Error  lies  from  inferior  courts  in  this  court  .  ib. 
From  this  court,  if  proceedings  are  by  bill,  into  the  Exehe- 

Q^uer-chamber                                      •  810 

So  in  a  qui  tarn  action                                     ,  ib. 

If  proceedings  by  original,  error  lies  in  the  House  of  Lords  ib. 
From  proceedings  on  the  law  side  of  the  Exchequer  to  Exckje- 

quer-oiamber           ,                          ,  ib* 

3N 
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Where  on  judgment  of  scire  facias  ,  *H 

Twenty  years  to  bring  error  .  ft 

Who  may  hare  it,  and  who  not  •  .  ft 

Plaintiff  inay  bung  error  to  reverse  his  own  judgment  M 

What  to  describe  m  the  writ  .  ft 

Against  whom  to  be  sued  ,  .  ft 

Against  whom  it  shall  be  sued  .  ft 

Does  not  lie  on  interlocutory  judgment  .  ft 

When  it  may  be  tested  :  ft 

After  affirmance  to  be  brought  back  into  the    King's  Bench     ft 
Before  whom  returnable  .  ft 

The  court  will  not  set  aside  the  defendant's  execution  for  the 

costs  of  a  nonsuit  after  notice  of  allowance  of  error  fltt 
As  to  being  brought  for  delay  *  ft 

If  error  sued  after  time  given  on  a  promise,  not  ft* 

If  brought  purely  for  delay  ft 

If  parties  are  in  such  cases  restrained  from  bringing  cnor, 

legislature  must  interfere  .  ft* 

As  to  a  declaration  by  attornies  •         ft 

If  one  of  the  bail  declare  error  is  brought  for  delay  •** 

If  error  on  a  nonsuit  .ft 

Action  on  the  recognizance  of  bail  pending  error,  court  n> 

fused  to  stay  proceedings  .  * 

Of  Bail  in,  Error. 
In  what  cases  bail  is  to  be  given  in  error  * 

Extends  to  judgment  by  default  .  ?* 

Bail  in  error  cannot  render  .  ft 

No  execution  to  be  staid  on  any  action  of  debt  on  2  Kd.  •• 

unless  bail  * 

Nor  on  any  action  on  the  case,  trover,  covenant,  Ac.  " 

Nor  to  extend  to  popular  or  penal  actions  . 

No  execution  shall  be  staid  after  verdict  in  any  person*/ 

action  whatsoever,  unless  bail  * 

Not  to  extend  to  executors  •  ' 

Nor  to  actions  penal  .  .       «' 

In  dower  or  ejectment,  bail  to  be  given  by  plaintiff  hnnan  ft 
The  recognizance  to  be  in  the  value  of  two  years  rent  due, 

and  double  costs  .  .  * 

In  ejectment,  defendant  may  give  two  sureties  * 

The  same  persons  who  were  bail  below,  may  again  betan    * 
Does  not  extend  to  a  writ  <rf  error  de  coram  nobis  ,  " 

Executors,  when  judgment  de  bonis  propriis,   must  put  m 

bail  .  J 

But  if  de  bonis  testatoris^  otherwise 
In  error  on  judgment  in  debt  on  bond,  bafl  bound  ill  the  aid 

recovered  sufficient,  it  being  double  the  sum  due     * 
What  bonds  require  bail  .  L 

What  bonds  require  no  bail  .  •        '..' 

No  bail  in  debt  for  goods  sold  ,  t  \ 

Nor  in  debt  on  promissory  note  ,  t  f  ^^ 

How  to  sue  out  a  writ  of  error  on  judgment  in  Xing''  &***  ^ 

returnable  in  Exchequer  .  .J 

When  a  supersedeas  '       «1 

How  to  put  in  bail  .  *  JJJ 

How  exceptions  to  be  entered 
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JPAe*  to  take  out  a  Ruie  to  certify. 

The  rule                                                     .  .            S8S 

How  to  proceed  after  service                   \  '    .         ib 

If  the  transcript  money  be  not  paid                       .  "         g,* 
In  what  court  the  proceeding*  remain  till  the  transcript  is 

carried  over                                          ,  r        g25 

Of  amendment  after  judgment               ,                   t  fo 

Of  quashing  error                                   ,                    [  gg8 

Of  the  action  on  the  judgment  pending  error          "  §28 

.    Of  alledgiti£  diminution                      .                   9  g8g 

Rule  to  assign  error                              %                    ]  g30 

Assignment  of  errors  is  in  the  nature  of  a  declaration  ib. 

Errors  are  common  or  special  :k* 

If  there  be  several  plaintiffs                           ]  ^ 

Cannot  assign  error  contrary  to  the  record  *  ib 

If  neither  plaintiff  nor  his  attorney  can  be   found  to  serve 

the  rule  on,  how  to  proceed  .            jj, 

Of  the  Writ  of  Certiorari,               .  lh  % 

Wnenitiiues                            .                          ;  £ 

How  to  compel  plaintiff's  attorney  to  make  out  a  certiorari    ib! 

If  the  bill  is  not  tiled  j£° 

Can  have  but  one  writ  of  certiorari                       ".  g$£ 

Cannot  have  a  second  without  motion  in  court  .         ib 

Of  what  term  original  is  to  be                          .  jk" 

May  plead  or  demur  to  an  assignment  of  errors  ib" 

If  error  be  in  the  body  of  the  record                      .  55* 

If  the  defendant  dies,    the   statute   of  limitations  may  be       * 

J  Headed                                               #  J        g3s 

endant  must  demur                         *  :■, 

Setting  down  cause  for  argument                          .  iu* 

The  ljKe,  if  real  errors                                           *  8-^ 

When  copies  of  books  to  be  delivered                      4  iD 

If  cause  heard,  bow  to  proceed                      .  :{/ 

As  to  interest  and  costs                                  ,  jk* 

As  to  interest  beitag  allowed  against  bail  in  error  835 

Of  reversal                      .  836 

The  days  for  hearing  causes                            .  W7 

Common  assignment  of  errors  :§, 

Joinder  «„* 

Certiorari  to  certify  diminution  of  bill,  bail,  &c.  .          jh 

Error  from  the  Common  Pleas  to  the  King's  Bench  840 

How  to  proceed  when  transcript  is  carried  over  .           641 

When  scL  fa.  to  be  made  returnable                           ,  "            §{, 

How  to  get  sci.  fa.  returned                            .            "  jl" 

When  to  give  rule  to  appear                      .  *  ru* 
Rule  on  sci.  fa.  and  rule  to  assign  errors,  given  on  same  day 
bad ;  the  rule  to  assign  errors  cannot  be  /riven  till 

ezpiratiou  of  the  former  rule             .  .            849 

How  to  proceed  if  there  bo  no  assignment               .  "            344 

Of  assigning  Errors* 

If  assignment  how  to  proceed                      :  >b 

If  want  of  original  assigned,  how  to  proceed  ib 

Certiorari  to  be  sued  out  by  the  plaintiff  *           «/* 

3  N  2 
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If  not  returned,  how  to  proceed  .  Mf 

Teste  of  certiorari  .  .         & 

Of  joinder  and  argument  .  .         L 

Of  the  entries  on  the  roll  .  ft 

If  plaintiff's  attorney  neglects  to  deliver  books,  how  to  pre- 

ceeu  •  h< 

There  is  no  rule  for  judgment  in  this  case  •  A. 

The  form  of  the  docket  paper  .  ik 

Of  interest  .  Ml 

If  general  errors  assigned,  how  to-  set  them  down  *■ 

Scire  facias  quare,  &c. ,  .  .  ik 

Precipe  for  scire  facias  quare,  &c  90 

After  error  allowed,  and  defendant  in  error  becomes  bank- 
rupt, the  assignees  are  to  proceed  in  his  name         ik 
Assignment  of  errors,  that  there  is  no  original  writ  filed  of 

record  from  C.  P.  to  K.  B.  •  850 

For  the  want  of  warrants  of  attorney  filed  assigned  *• 

Certiorari  to  certify  warrants  of  attorney  •  til 

Precipe  •  *• 

Certiorari  to  certify  an  original  .  *• 

Precipe  .  .  .         *• 

Assignment  of  general  errors  ~  W 

Error  in  fact  and  law  may.  be  assigned  -  & 

But  if  both,  may  demur  •  jt> 

Joinder  in  nullo  est  erratum  ik- 

The  like  where  the  want  of  an  original  is  assigned  W 

The  like  where  the  want  of  a  warrant  of  attorney  is  assigned  *M 
Entry  of  affirmance  of  the  judgment  in  K.  B»  » 

Judgment  of  reversal  **f 

The  entry  of  a  nonpros  after  a  scire  facias  quare  executiooem 

non  in  error  for  want  of  assigning  errors  * 

A  fi.  fa.  on  a  judgment  affirmed  in  the  £xcheque»-chtsbcr 

from  the  King's  Bench  .  *• 

A  ca.  sa.  for  ditto  .  * 

Into  what  county  execution  is  to  be  issued  ** 

If  on  a  nonpros  for  not  assigning  errors  t  *• 

Fi.  fa.  for  not  assigning  errors  from  Common  Pleas  to  Kfflgi 

Bench  .  * 

Ca.  sa-  for  not  assigning  errors  from  Common  Pleas  to  En/* 

Bench  .  * 

Fi.  fa.  upon   affirmance  in  debt  in  the  King's  Benck  from 

Common  Pleas  .  *r 

Ca.  sa.  upon  ditto  .  •      * 

Writ  of  restitution  .  •  ** 

Notes  thereon  #  •  ** 

Error  que  coram  vobis  resident  . 

Error  in  Parliament.  ^ 

When  to  be  made  returnable  .  5J 


864 
ik 
A. 


How  to  sue  out  error  in  parliament  to  get  it  allowed 
If  *  ail  is  required,  how  and  when  to  be  put  in 
New  bail  to  be  given  •  .. 

When  thtre  is  a  contempt  pending  error,  court  wiuot«jg 

the  plaintiff  to  enter  into  a  rule  not  toconamt 

waste  , 


INDEX.  917 

Paoi. 

When  the  court  will  not  permit  execution  to  be  taken  out 

pending  error  in  parliament  865 

As  to  who  may  conduct  the  error  in  parliament  ib. 

When  to  move  to  assign                              .                .  ib. 

The  defendant  may  petition                               .  ib. 

If  error  be  not  assigned  in  time                          .  it). 

If  plaintiff  assign  errors,  how  to  proceed                   .  ib. 

Joinder                       .  866 

If  plaintiff  alleges  diminution,  within  what  time  a  certiorari 

is  to  be  issued                       .       ,                .  ib. 

How  to  proceed  to  get                       «                       -  ib. 

A  short  clay  may  be  appointed                                          .  ib. 

Not  to  be  altered  but  upon  petition  ib. 

If  there  is  an  argument,  cases  are  to  be  drawn  up,  and  signed 

by  counsel                                              •  ib. 

Two  counsel  on  each  side  only                        .               .  ib. 

Costs                              .  867 

Only  a  transcript  to  be  sent  to  the  House  -af  Lords  ib. 

If  judgment  below  be  upon  demurrer                           •  ib. 

If  it  be  affirmed                       -                              .  ib. 

The  standing  orders  of  the  house  respecting  writ*  of  error  ib. 

After  error  brought,  plaintiff  speedily  to  prosecute  same,  and 

satisfy  the  officers  the  fees  of  the  house  ib. 

The  errors  to  be  assigned  in  eight  days,  or  nonpros  and  re- 
mittitur                                                  ,  ib. 

If  diminution  be  alleged  and  certiorari  prayed  868 

And  it  is  to  so  without  motion  ib. 

No  cases  to  be  delivered  unless  signed  by  counsel  ib. 

No  putting  off  day  for  hearing  without  notice  two  days 

before,  and  oath  made  thereof                      .  ib. 

Certificate  to  be  given  of  certiorari  being  awarded  concern- 
ing writs  of  error                                         .  ib. 

How  counsel  to  proceed  on  argument                       .  ib. 

The  writ  does  not  determine  by  dissolution  ib. 

Printed  cases  to  be  delivered                             •  869 

Appeals  how  to  be  heard                                                .  ib. 

Assignment  of  general  errors                      •               .«  ib. 

Joinder                                                         .  ib. 

A  test  fi.  fa.  in  case  on  a  judgment'  affirmed  870 

Abatement  of  Error* 

In  what  cases  the  writ  shall  abate,  and  when  not                   871 

Of  a  second  writ  of  error  •            87S 

Costs  in  error               .  ib. 

ESCAPE. 
Nominal  plaintiff  in  ejectment  may  maintain  an  action  for  an 
escape 

E5SOIGN. 

Hie  court  site  the  first  day  of  every  term  to  take  essoigna         81 

EVIDENCE. 

Attornies  giving,  vide  title  Attorney  74 

How  to  prove  a  bond               .  43S 

There  are  two  kinds  of  evidence  ib. 

Rule  is,  best  evidence  to  be  given  •                     ib. 

Discourse  no  evidence  .                   •             ib. 
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EVIDENCE— Continued. 
Hearsay  as  to  custom 
When  it  is  admitted                       ,  ft. 
Books  of  account       -                  .                       .ft. 
Who  are  good  witnesses                      .                       *  48 
Who  are  not                                         .  ft 
What  persons  interested  may  give  evidence  fr 
Where  one  witness  is  sufficient                        .  & 
General  acts  of  parliament                      •                       •  it* 
Records                                              .                       .  h\ 
Verdict                         .                       .                        .  ft. 
Bargain  and  sale                                                          .494 
Recoveries                         .                      •  *• 
Bill  in  chancery  ft. 
Answer  ft. 
jaiecree                        •                                                    p  •", 
Affidavits  ik 
As  to  proving  the  issuing  of  a  writ               •  *• 
Fostea  jk 
Probate                                                                       •  *• 
Rolls  of  court  baron  W 
Registers  *• 
Admission  to  copyhold                          .                       •  *• 
General  character                              •  & 
In  every  issue. affirmative  to  be  proved              ^               •  *• 
No  evidence  necessary  but  what  is  agreed  by  the  pleadings  ft. 
Substance  of, the  issue  in  ejectment                              .  '*• 
Proofs  necessary  to  support  deeds,  deaths,  &c  *• 
How  to  prove  a  will          •                               .  *• 
If  plaintiff  in  by  descent,   what  necessary  to  prove  it- 
Lessor  must  prove  defendant  in  possession  in  ejectment  ** 

Fine                                 •                      •                      •  £ 

Legal  title                       .  *■ 

For  the  production  of  deeds  notice  must  be  given  *■ 

In  trover  *• 

Notice  to  produce  deed  must  be  proved  *• 

So  of  books                                                       .  *• 

EXECUTION. 

Defendant  if  he  does  not  plead  in  abatement,  may  be  taken 

in  execution  by  his  wrong  name  $0 

An  execution  what                          •                      .  *•* 

Three  sorts                     ^                                  •  **f 

Leave  to  sue  out  execution,  though  brought  for  delay  * 

Court  will  not  set  aside  execution  pending  a  writ  of  error  *• 
After  judgment  signed,  may  bring  an  action  or  have  en- 

cution                   #  .  * 

Separate  ca.  sa.  against  one  in  a  joint  action,  bad  *•* 
After  a  consent  to   discharge  one  of  several  defendants  taken 

on    a  joint  ca.  sa   cannot  afterwards  retake  fain 

ortheother                                           .  *' 

Where  a  new  ca.  sa.  cannot  be  sued  out                •  * 

If  plaintiff  die  after  defendant  has  been  charged  in  execution  »• 

If  one  of  two  defendants  be  discharged  by  insolvent  act  .' 

There  cannot  be  two  executions  existing  at  one  time  !. 

May  have  a  fi.  fa  first,  and  after  ca.  sa.  for  residue,,  !r 

An  elegit  may  be  had  after  a  fi,  fiu  !.' 

But  if  the  body  is  taken,  no  fi.  fa.  or  elegit  can  be  had  ' 


J 


INDEX. 


919 


Pagb. 
EXECUTION— Continued. 

Within  -what  tioie  execution  is  to  be  sued  oat  446 

When  no  sci.  fa.  requisite                                .  467 
Cannot  have  two  executions  where  only  one  satisfaction  is 

due                                                     •  ib. 
If  fi.  fa.  is  sued  first,  and  part  levied,  yon  may  sue  aca. 

sa.  for  residue ;  or  a  second  fi.  fa.  or  elegit  ih. 

A  ca.  sa.  may  be  had  after  elegit                             .  ib. 

How  levy  debt  on  ca-  sa.                            .                   .  ib. 

Ca.  sa.  in  debt                       .                   .                   .  468 

—  in  assumpsit                      .                      ,  ib. 

■  in  covenant                        •                       .  469 
— —  in  ejectment                                      •  ib. 

■  trespass  and  assault                         «  ib. 

■  replevin  .  .  ib. 
— — trespass  .  ib. 
— —  for  words  ,  .  ib. 
May  go  into  Wales  •  .  470 
For  the  defendant  .  .  ib. 
On  a  nonsuit  .  .  ib, 
Ca.  sa.  in  penal  action  .  .  ib. 
For  an  administrator  ..  .  ib. 
Teste  .  .  ib. 
May  be  amended  v  '  471 
All  defendants  may  be  .taken  •  ib. 
After  a  sci.  fa.  .  ib. 
Testatum  ca.  sa.  .  ib. 
This  writ  does  not  Jie  against  peers  •  ib. 
When  court  will  not  set  aside  a  test,  ca.  sa.  •  472 
If  test.  ca.  sa.  be  sued  out  without  ca  sa.  ib. 
When  defendant  •cannot  be  taken,  in  execution  ib. 
Fieri  facias  .  473 
The  nature  of  this  writ  .  ib. 
Against  whom  it  lies  •  .  ib. 
What  plaintiff  may  levy  under  it  .  ib. 
If  part  only  be  levied,  may  have  a  ca.  sa.  for  the  residue  ib. 
As  to  the  teste  .  ib. 
If  sued  out  in  term  or  vacation  ib. 
A  fi.  fa.  must  be  sued  out  to  ground  a  testatum  .  ib. 
From  what  time  the  goods  and  lands  are  bound  474 
How  to  sue  out  a  second,  if  on  the  first  only  part  is  levied  ib. 
A  fraudulent  fi.  fa.  executed,  a  fi.  fa.  at  the  suit  of  another  to 

be  preferred  ib. 

When  not  set  aside  on  bankrupt's  certificate  not  allowed  ib. 

If  delivered  two  months  before  the  commission  issued  ib. 

The  first  writ  is  to  have  the  priority               .  ib. 

If  second  execution  pays  off  first,  court  will  not  compel  she- 
riff to  refund  475 

Sheriff  who  began  the  execution,  shall  end  it  ^  ib. 

How  to  proceed  if  the  sheriff  return  the  want  of  buyers  ib. 

When  necessary  to  have  a  venditioni  exponas  ib. 

If  against  one  partner  sheriff  may  take  the  goods  of  both  ib. 

If  the  defendant  dies  in  execution  -  ib. 

Execution  does  not  abate  by  plaintiff's  death  ib. 

When  landlord  entitled  ib. 

If  a  term  of  years  be  sold,  the  termor  cannot  maintain  eject- 
ment against  the  vendee  to  recover  the  same  476 
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Jf  after  verdict,  and  before  day  in  bank,  plaintiff  dies  474 

When  fi.  fa.,  ca.  sa.  or  elegit  may  be  sued,  without  scL  fa.  ih. 

When  the  king  is  to  be  preferred,  and  when  not  ib. 

When  execution  ats.  the  king  is  to  have  the  priority  ih. 

If  goods  taken  on  fi.  fa.  and  before  sale  extent  comes  in  477 

If  a  subject  obtain  judgment  first                               -  ib. 

If  tested  in  defendant's  life-time               . '  ik 

Relation  back  of  execution                                      .  ih. 

A  fi.  fa.  cannot  be  executed  in  Kensington  palace  ih. 

If  tested  out  of  term'  478 

How  to  be  ingrossed  and  sealed  ih. 

When  to  issue  a  testatum  ih. 

Fi.  fa.  in  assumpsit  ih. 

The  like  in  debt                                                        •  ih. 

After  a  sci.  fa.  479 

Fi.  fa,  in  assault                          .  ifc» 

■    covenant  ih. 

— — —  ejectment               .  ih. 
Sheriff  cannot  apply  (he  surplus  of  a  former  execution  to  the 

payment  of  another  ih. 
When  writ  must  be  filed  if  rule  be  out  the  last  day  of  term        ih. 

Testatum  fi,  fa.  in  assumpsit                                   ,  ih. 

'                      debt                  ,  ih. 

If  proceedings  are  by  original  480 

Testatum  for  the  residue           •  ih. 

Non  omittas  fi.  fa                                                •  ih. 

FL  fit.  for  the  residue  in  assumpsit            .                        .  ih. 

Fi-  fa.  de  bonis  ecclesiasticis                   .                       .  488 

Of  this  writ                       .                                 .  ih. 

Bishop  mav  be  ruled  to  return  fi.  fa.  de  boms  46S 
Fi.  fa  against  an  administratrix,  where  she  confesses  the  debt 

of  the  testator  in  case  fl», 

Fi.  fa.  against  an  administratrix  in  debt  it. 

The  like  against  an  executor               .                        .  ib, 

Fi-  fa.  for  defendant's  costs               •  484 

When  the  sheriff  on  this  writ  may  summon  a  jury  ib. 

Fi.  fa.  for  costs  on  nonsuit                                               •  435 

Venditioni  exponas                                                      .  ib. 

If  goods  taken  are  not  of  full  value  404 

Where  old  sheriff  returns  taking  the  goods  ib. 

If  fi.  fa.  be  irregular  ib. 

If  sheriff  delay  call             .  ib, 

Fi.  fa. 'on  an  assumpsit  for  not  replying  ib] 

The  like  for  not  surrejoining            .                        .  437 

The  like  for  not  entering  the  issue                                        .  ib. 

Elegit,  what  *                                                                1  ib. 

If  goods  are  not  sufficient                                               .  ib. 

Cannot  take  the  defendant's  body  on  this  writ  ib] 

What  may  be  extended,  and  what  not               ,  ib. 

The  statute                                                                      •  ib. 

Sheriff's  duty                                                       •  .  439 

lyectment  ib. 

Appraisement      -                                          •  jb. 

It  lies  against  peers,  &c  ib. 
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Elegit  in  debt                            .                       .  488 

—  in  case  ib. 

What  proof  is  Decenary  to  support  an  ejectment  on  an  elegit  489 

EXECUTORS  AND  ADMINISTRATORS. 

When  they  bring  actions,  all  must  join  18 
But  if  brought  against  them,  it  must  be  against  such  as  do' 

administer  ih. 

If  one  be  an  infant                  ...  ib. 
If  both  of  full  age,  must  be  brought  by  both,  though  one  do 

not  prove                                    •                •  ib* 

Of  executors  and  administrators  456 

If  they  plead  a  false  plea                  •  ib. 

When  Uptake  judgment  of  assets  in  future  ib. 

If  he  suffer  judgment  by  default            .                           •  457 

When  they  pay  costs  as  defendants            .  ib. 

And  if  judgment  for  him,  to  have  costs                        .  ib. 

When  liable  to  costs  if  they  bring  error  ib. 

Liable  to  costs  on  a  nonpros  for  not  declaring             •  ib. 

So  for  not  joining  in  demurrer                .  ib. 

Liable  to  costs  for  not  going  to  trial           .  ib. 

When  liable  to  costs  of  nonsuit                                      .  ib. 
After  motion  for  judgment  as  in  the  case  of  a  nonsuit,  the 

administrator  had  leave  to  discontinue,'  though  he 

undertook  peremptorily  to  try                         .  ib. 

If  judgment  be  not  docketed  ib. 

Judgment  of  assets  quando,  &c  what  it  admits           •  458 

Of  obtaining  judgment  de  bonis  propriis              > .  ib. 

Rules  to  be  observed  as  to  payment  of  debts  ib. 

When  he  may  retain  459 

Judgment  against  an  administrator  in  debt,  by  default  532 

The  like  by  confession  incase  ib. 
Judgment  of  assets  in  futuro  upon  a  plea  of  plene  adinink 

stravit  in  case  ib. 

No  costs  allowed  on  a  judgment  of  assets  in  futuro  533 

Judgment  of  assets  in  futuro  in  debt  ib. 

How  to  sign  such  a  judgment               •                      .  535 

EXIGENT.     Vide  Outlawry. 


r. 

FEIGNED  ISSUE. 

These  are  generally  directed  by  the  court  of  Chancery  or  Ex- 
chequer, 'on  the  equity  side,  to  try  important  facts    779 

The'  court  directs  who  are  to  be  plaintiff  and  defendant  ib. 

Costs  .  .  .  ib. 

Court  of  Chancery  refer  to  the  King's  Bench  or  Common 

Fleas  on  the  words  of  a  will  by  way  of  case  781 

How  to  proceed  to  bring  it  on  .  ib. 

Court  will  permit  defendant  to  carry  a  record  of  an  issue 
directed  down  to  trial,  on  a  suggestion  that  plain- 
tiff intends  to  delay  it  .  .  ib. 
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FEME  COVERT.  .  115 

FIERI  FACIAS.    Vide  title  Execution. 

FINE. 

Must  be  actual  entry  within  five  years  .  90 

FORMEDON. 

In  reverter  when  to  be  sued  •  -  !• 

In  descender  when  to  be  sued       '  .it*. 


G, 

GENERAL  ISSUE. 

What  purpose  calculated  for           .  ,                       38 

How  to  be  pleaded            .                          .  WS 

The  several  general  issues              .  .                  ib. 

What  is  the  question  on  in  assumpsit  287 

Need  not  be  signed  by  counsel           .  •                      ib. 

Nor  other  pleas  named           .    .  •                          ib. 

If  plea  be  filed  before  bail  perfected,  it  iB  a  nullity  .        ib. 

Except  in  abatement           .  ?                         ib. 

Forms  of  General  Issues. 

On  non  assumpsit  .                          331 

Non  est  factum  to  an  action  on  bond           •  •           ib. 

Nil  debet                                                      •  ib. 

The  like  to  qui  tarn  action               .  •                          ib. 

Non  assumpsit  by  an  executor               *  .             339 

In  detinue  tor  a  lease               f  •             ib. 

In  trespass                                             •  ib. 

In  trespass  and  assault  ib. 

In  case                                     •  jb. 

Non  assumpsit  and  notice  of  set  off  -                 ib. 


H. 

HABEAS  CORPUS. 

The  court  of  K.  B.  may  grant  an  .               € 

Of  the  writ  of  habeas  corpus  ad  testificandum  .               414 

Sailors  on  board  a  ship  of  war               •  •               ib. 

Prisoners  of  war  ib. 

Affidavit  to  obtain  same  *               41$ 

Form  of  habeas  corpus  ad  testificandum                .  ib. 

Foreign  witnesses                    •                          •  416 

Proceedings  by  habeas  corpus                               .  746 
How  to  proceed  to  remove  the  body  from  the  custody   of 

sheriff  to  the  King's  Bench              .  ib. 
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This  writ  may  be  made  returnable  immediately  and  an  at- 
tachment for  not  obeying  it  746 

How  to  remove  from  the  custody  of  the  sheriff,  on  a  Com- 
mon Pleas  writ,  to  the  King's  Bench  prison  747 

If  defendant   be  detained  on  a  writ  from    the  Common 

Pleas  ib. 

If  in  an  inferior  jurisdiction  on  process  from  that  court  748 

Cannot  be  had  by  plaintiff  to  remove  his  own  cause  to 

King's  Bench  •  ib. 

How  to  sue  it  out  .  •  ib. 

Habeas  corpus  cum  causa  -  ib. 

Precipe  for  ditto  .  ib. 

How  to  remove  the  cause  from  inferior  courts  .  ib. 

Any   judge    may   commit,  though  directed  to  the    chief 

justice  .  .  749 

Fees  in  the  country  .  ib. 

Prisoners  committed,  to  remain  for  two  days,  notwith- 
standing any  other  writ  of  habeas  corpus  ib. 

How  to  proceed  ib. 

Defendant  in  custody  not  to  be  discharged  till  bail  perfect- 
ed ib. 

No  suit  to  be  removed  from  an  inferior  court,  unless  writ 

be  delivered  before  issue  or  demurrer  joined  ib. 

Writ  of  hab.  corp.  not  to  be  allowed  after  one  of  the  jurors 

sworn  760 

A  suit  once  remanded  shall  never  afterwards  be  removed  ib. 

No  cause  to  be  removed  if  debt  or  damages  laid  in  the  de- 
claration do  not  amount  to  or  exceed  6L  ib. 

Not  to  be  allowed  after  one  of  the  iurore  sworn  ib. 

No  cause  under  10L  to  be  removed  into  a  superior  court,  un- 
less bail  be  given  for  the  debt,  &c  ib. 

If  judgment  be  obtained  fai  the  inferior  court,  and  the  de- 
fendant cannot  be  found,  how  to  proceed  ib. 

Upon  what  condition  execution  shall  be  staid  upon  any 
writ  of  error,  Sec.  for  reversing  judgment  given 
in  an  inferior  court  where  the  damages  are  un- 
der 10L  .  ib. 

Habeas  corpus  to  remove    the    cause  from  the    sheriffs 

court  .  751 

Precipe  for  ditto  ib. 

How  to  proceed  before  allowance  by  the  judge  below,  and 

action  be  under  10L  ib. 

If  above  10L  ib. 

How  plaintiff  is  to  proceed  after,  cause  removed  .  769 

How  to  proceed  on  the  part  of  the  defendant  ib. 

How  to  put  in  bail  ib. 

No  bail  to  be  put  in  before  the  writ  returned  .  ib. 

The  bail  may  be  put  in  in  the  country  before  a  commis- 
sioner .  jb.4i.  a. 

Bail-piece  ib. 

Recognizance  of  bail  763 

As  to  giving  notice  of  bail  •  ib. 

The  form  of  notice  .  •  ib. 

When  plaintiff  may  apply  for  a  rule  for  better  bail  ib. 
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That  every  defendant  (hot  being  executor,  &c)  upon  a 
habeas  corpus  to  remove  inferior  causes,  put  in 
special  bail  •  753 

Within  what  time  to  except  to  bail  754 

Notice  of  justification  ib. 

When  to  be  given  .  ib. 

If  rule  expires  in  vacation,  when  to  render  ib. 

For  what  bail  are  liable  ib. 

If  plaintiff  declare   different  from  the  cause  of  action  re- 
turned below  .  .  ib. 
If  more  causes    thanj  one,  bail  must  be  put  in  for    the 

whole  •  ik 

Of  declaration  •  755 

Within  what  time  plaintiff  must  declare  ib. 

Of  the  venue  .  ib. 

Within  what  time  defendant  is  to  plead  •  ib. 

The  defendant  is  not  entitled  to  imparlance  •  ib. 

To  what  the  rule  doesnot  extend  ib.  n.  c 

Procedendo  756 

Precipe  for  ditto  .  ib. 

If  after  procedendo,  the  plaintiff  recover,  and  sue  the  bail  od 
recognizance  by  scire  facias,  and  they  bring  habeas 
corpus  to  remove  the  cause,  court  will  order  a 
procedendo  in  the  suit  against  the  bail  ib. 

A  procedendo  was  awarded  though  error  suggested  757 

As  to  a  feme  sole  -  ib. 

Directions  to  the  inferior  courts  ib. 

Of  the  habeas  corpus  ad  satisfaciendum  .  760 

Ha.  corp.  ad  satisf.  in  assumpsit  761 

-  debt  '        .  ib. 

Praecipe  •  •  768 

HUNDREDORS. 

How  to  proceed  against  them  •  .  611 

As  to  the  declaration  .  .  ib. 

No  person  to  sue  without  notice  to  the  constable  and  pub- 
lishing in  the  gazette  .  ib* 

And  before  action,  give  security  to  the  chief  clerk  or  filacer 

for  costs  •  ib. 

If  given  to  sheriff,  he  is  to  certify  same  to  chief  clerk,  Jbc 
and  certificate  delivered  by  the  party  robbed  to  the 
chief  clerk  before  process  issue  .  61* 

Action  when  to  be  brought  .  •  ib. 

How  to  proceed  .  ib. 

High  constable  to  be  served  with  process,  who  is  to  give 
public  notice  the  next  manet  day,  Sec.  and  enter 
appearance  ib. 

If  he  does  not  appear  how  to  proceed  .  ib. 

Now  to  appear  ib. 

As  to  venire  facias  .  ib. 

If  judgment  be  given  against  the  hundred,  the  sheriff  to 
shew  the  writ  of  execution  to  two  justices, 
who  are  to  tax  and  levy  the  charges  .  61S 

The  money  to  be  paid  within  ten  days  after  collection  ib. 

How  constable  to  be  reimbursed  •  ib. 
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Pa©*, 
HUNDREDORS— Continued. 

As  to  demolishing  houses,  hundred  liable  613 

Against  whom  to  proceed  ib. 

Not  necessary  to  proceed  to  original  ib. 

As  to  execution  614 


*• 


IMPARLANCE. 

Definition  of  the  word  979 

No  special  imparlance  without  leave  ^  373 

When  defendant  generally  entitled  to  it  ib. 

When  entitled  to  it                                                •  ib. 

When  may  declare  without  ib. 

Declaration  of  Hilary,  imparlance  to  Trinity  ib. 

If  a  writ  be  returnable  in  one  term,  and  the  declaration  it 
not  delivered  before  the  essoign  day  of  the  second 

term,   defendant  is  entitled  to  an  imparlance  974 

If  two  defendants,  and  one  cannot  be  found           .  ib. 

Arrest   in  London,   residence  in  Scotland,   must  plead  in 

four  days  ib. 

An  imparlance  discretionary                                  .  ib. 

So  if  plainthTkeep  deeds,  czc           •  ib. 

If  amendment  is  matter  of  form,  no  imparlance,  if  m  tub- 
stance  875 

Costs  or  imparlance  ib. 

IMPLIED  CONTRACTS.  13 

INFANTS. 

Limitation  of  actions  by  99 

Who  is  an  infant  by  the  common  law               .  649 

Ditto  by  the  civil  law  ib. 

In  what  cases  he  is  liable,  and  in  what  cases  not  ib. 
If  warrant  of  attorney  be  given  by  an  infant  and  another, 

court   will  order  the  name    of  the  infant  to  be 

struck  out  641 

How  to  prosecute  and  defend                                 •  ib. 

Infant  defendant  must  defend  by  guardian  ib. 

How  if  joined  with  others  ib. 
If  an  infant  sue  by  attorney,  and  he  have  a  verdict,  it  is  no 

error                                            •  ib. 

Otherwise  if  he  defend  ib. 
If  an  attorney  undertakes  to  appear  for  an  infant,  he  must 

do  it  by  guardian  ib. 

How  to  compel  him                             .  ib. 

Before  declaration  a  guardian  must  be  appointed  ib. 

Petition  to  assign  a  guardian  to  prosecute  649 

Affidavit  ib. 

How  to  proceed  thereon  643 

One  admission  will  do  to  prosecute  and  defend  all  actions  ib. 

The  form  of  declaration                   .  ib. 

Issue  ib. 
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INFANTS— Continued. 

Venire  and  distringas  .  .  M 

Infants  defending  .  .  ft. 

|f  he  appear  and  plead  by  attorney  •  ft. 

Petition  to  assign  a  guardian  to  defend  .  ft. 

Acceptance  .  »  & 

Affidavit  of  infant's  signing  requisite  .  it 

If  a  guardian  appear  at  a  judge's  chamber  ,  ft, 

Plea  of  infancy  by  guardian  •  ft, 

If  infant  does  not  appear  and  plead  by  attorney,  how  to 

proceed  #41 

Infant  plaintiff  not  liable  to  costs,  but  procheM  amy  is  ft. 

But  infant  defendant  is,  although  he  names  a  guardian  & 

If  in  execution  for  costs  .  .         ft. 

Costs  to  be  demanded  .ft. 

On  a  joinder  that  he  did  not  promise  after  21,  what  proof 

necessary  for  plaintiff  .  ft. 

INDICTMENTS. 

May  more  to  quash  indictments  last  day  of  term  9T 

INJUNCTION.    Vide  title  Rule. 

INQUIRY, 

Of  the  writ  •                       4# 

When  the  plaintiff  may  have  this  writ  *     .                   *■ 

When  there  is  no  necessity  for  this  writ  .          & 

In  actions  on  bills,  notes.  &c.  .                         ttf 

How  to  obtain  the    rule                   •  .              & 

When  to  be  movedfor                      .  .              *• 

In  what  actions  the  court  will  not  grant  the  rule  W 
If  there  be  a  demurrer  to  one  count  on  a  bill  of  exchange, 

and  plea  to  the  other  counts  [■• 

When  this  writ  must  issue                      .  .        *■ 

When  it  need  not  issue                             .  *• 

In  replevin  •                    *■ 

The  want  of  this  writhow  aided  ^  -           {' 

When  the  defendant  may  have  this  writ  .         '*• 

Notice  of. 
To  whom  the  notice  is  to  be  given  if  defendant  has  appear* 

ed  *» 

To  whom  if  not  ■■ 

How  many  days  notice  is  to  be  given  *• 

Sunday  when  accounted  a  day                             «  *• 

When  a  term's  notice  is  necessary  If* 

When  not                       .  * 

When  notice  may  be  delivered  *£ 

If  defendant  remove  pending  the  suit  *• 

If  defendant  reside  at  an  hotel                          :  * 

As  to  the  notice  of  executing  a  sci.  fa.  writ  of  inquiry  J* 

Where  a  new  writ  will  be  ordered  ?' 

If  inquiry  be  entered  on  return  day  ?" 

The  plaintiff  may  proceed  though  a  bankrupt  * 
On  notice  to  execute  inquiry  at  a  certain  hour,  the  party  » 

not  bound  to  the  exact  time  *" 


J 
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INQUIRY— Continued. 

If  counsel  are  to  attend,  notice  to  be  given  them  601 

Sheriff  may  adjourn  execution,  after  entered  upon  ib. 
When  costs  for  not  executing  are  allowed  to  the  defendant       ib. 

How  moved  for                                                       •  ib* 

Notice  of  inquiry  for  London                           .  ib, 

.                                  Middlesex                       .  ib. 

■                          country                           •  ib. 

What  the  notice  is  to  express               •                •  509 

Of  notice  of  countermand                      .                       .  ib. 

Continuance                       •                          .  ib; 

Notice  of  continuance                      .                      .  ib. 

Two  days  necessary                       .'                      •  ib. 

To  whom  the  above  notices  are  to  be  given  ib. 

Irregularity  of  notice  how  cured                          .  ib. 

For  what  inquiry  will  be  set  aside            •                       .  ib. 

Writ  of  inquiry  by  bill                      .                      •  603 

By  original                                                              .  ib. 

How  to  proceed  to  sue  out  same  ib. 

Of  proot  required,  and  as  to  interest                      -  504 

What  defendant  after  judgment  cannot  set  off  ib. 
If  stipulation  is  made  on    a  policy  it  should   be  deemed 

sufficient  proof  of  interest  ib. 

When  damages  may  be  severed,  and  when  not  ib. 

When  motion  in  arrest  of  judgment  to  be  made  ib. 

Rule  for  judgment                                                 •  ib, 

Sunday  not  to  be  reckoned                                      •  ib. 

Four  full  court  days                                                •  ib. 

How  to  proceed  on  it  to  final  judgment  ib. 

As  to  the  return  ib. 

For  what  inquisition  will  be  set  aside  505 
Witnesses                                                                          .        ib. 

Subpoena. on  inquiry               .  ib. 

Precipe  506 

Inquiry  before  the  chief  justice                   •            .  ib. 

How  to  apply  for  it                      .                      .  ib. 

This  writ  is  common                                          .  ib. 

How  to  enter  the  cause  507 

May  be  obtained  in  vacation                   .                      .  ib. 

May  be  granted  without  affidavit                     .  ib. 

May  be  adjourned  jb. 

On  bonds  and  under  the  stat,  8  &  9  W.  3.  ib. 

What  bonds  are  within  the  statute                         .  $q% 

Whatnot                                                     ,  ib. 

After  error  may  execute  an  inquiry  under  the  statute  -    ib. 

INROLMENT  OF  DEEDS.  876 

INSOLVENT  DEBTORS. 

In  an  action  against  insolvent  debtors,  or  fugitive,  whose 
future  effects  remain  liable,  plaintiff  may  take 
judgment  for  his  demand,    to  be  levied  of  those 

effects  507 


INTERROGATORIES. 

witnesses  on  interrogatories  before  a  judge 


416 
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INTERROGATORIES— Continued. 

How  to  proceed  in  term  .                 416 

In  vacation  .                             ik 

How  when  East  India  Com*  axe  plaintim)  for  causes  arislDsj 

in  India  •                            417 

Where  to  take  the  witness  to  be  examined  •                     is. 

The  form  of  interrogatories  for  plaintiff  .                             ik 

The  like  for  the  defendant  .                     418 

As  to  costs  41S 

IRREGULARITIES 

Are  to  be  taken  immediate  advantage  of  .  86 
To  be  complained  of  in  the  first  instance  .  99 
Distinction  between  irregularities  and  defect  in  the  pro- 
ceeding . .  so 
They  must  be  shewn  •  ik 
Rule  taken  out  in  vacation  and  dated  the  first  day  of  tern  ik 
When  waived           *  •                    97 

ISSUE  GENERAL  33* 

ISSUE. 

In  law                                                              .  35 

In  fact                                     .  ik 

Of  making  up  the  issue  363 

In  what  cases  attorney  may  make  up  the  issue  himself  ik 

Tobeingroesed  onstamp                  •                          .  ik 

Not  to  be  paid  for                                           •  ik 

What  it  is  to  contain                                            .  ik 
How  to  make  up  the  issue  where  declaration  is  of  1st  same 

term                                                     •  363 

If  the  declaration  be  of  a  subsequent  term  ik 

If  the  proceedings  are  entered  with  a  general  memorandum  ik 

In  actions  by  original           •                              •  ik 

On  plea  of  non  assumpsit               •                         -  ik 

The  form  of  an  issue  by  bill                                  •  ik 

If  issue  be  mislaid  354 

If  the  declaration  be  stated  on  a  particular  day  m  term  ik 

It  may  be  amended  after  verdict                             -  ik 
How  to  make  up  issue  where  declaration  and  plea  are  of  d& 

ferent  terms  ik 
How  if  plea  be  of  two  or  three  terms  subsequent  to  deck- 
ration  365 
How  where  there  are  two  or  more  issues  .  ik 
Too  late  to  object  to  plea  roll,  after  issue  paid  for  366 
If  record  agrees  with  declaration,  variance  from  the  issue 

not  material                                                 •  ik 
How  to  make  up  issue  against  two  defendants,  where  one 

pleads,  and  the  other  lets  judgment  go  by  dessult  ik 

The  notice  of  trial  in  such  case               .  367 

Award  of  venire  where  several  defendants  plead  separately  ik 

Where  the  venue  is  laid  in  a  county  palatine  ik 

The  award  of  mittimus  to  the  county  palatine  of  Lancaster  ik 

.          Chester  368 

■ —     ■■                         ■     ■   -  Darham  ik 

for  a  trial  in  an  adjoining  county  369 
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ISSUE— Continued. 

How  to  make  up  a  Welsh  issue  if  to  be  tried  in  the  next 

English  county               .                       .  360 

If  a  satisfactory  trial  cannot  be  had  in  the  county  where  the 

venue  is  laid*  how  to  proceed                  .             x  ib. 

If  the  venue  be  laid  in  any  county  of  any  city  or  town  cor- 
porate, the  court  may  direct  by  a  jury  of  the  county 

next  adjoining,  except  London,  &c.       •  370 

When  venue  laid  in  a  place  where  venire  does  not  run,  how 

awarded                                                        •  .ib. 

4f  one  or  more  plaintiffs  or  defendants  die                .  ib; 

Award  of  venire  where   venue  is"  laid  in  Berwick    upon 

Tweed  ib. 

Issue  where  sheriffs  are  parties                                  .           *  371 

If  only  one  sheriff  is  party  how                           .  ib. 

If  coroner  as  well  as  sheriff  be  party                       .  ib. 

How  to  compel  plaintiff  to  enter  issue               .                    ~  ib. 

How  to  proceed                                                   .  ib. 

When  the  issue  must  be  entered  372 

May  apply  for  time                  .  ib. 

Cannot  give  rule  to  enter  same  term  issue  is  joined,  unless 

notice  of  trial  be  given  in  London               •  ib. 

Plaintiff  must  enter  his  issue  before  rule  expired           ,  ib. 

If  the  roll  be  brought  in  any  time  before  judgment  is  signed 

good  ib. 

When  defendant  may  sign  a  nonpros                      •  ib. 

No  record  to  be  sealed  before  issue  entered  ib. 

JOINT  TENANTS  18 
Entry  on  lands  by                                            .80 

JUDGES  OF  THE  COURT             .  41 

JUDGMENTS. 

In  actions  on,  plaintiff  shall  not  be  entitled  to  costs  unless 

ordered                                                 .  7 

Relate  to  the  first  day  of  terra  81 

No  judgment  by  default  till  the  quarto  die  post  ib. 

When  they  relate  to  the  essoign  -  ib. 

If  two  judgments  signed  on  same  day                            •  83 

Judgments  for  want  of  plea,  when  may  be  signed  93 

When  cannot  take  judgment  for  want  of  a  plea  98 

Of  judgment  signed  before  essoign  day  of  Mich,  term  ib. 

As  m  case  of  a  nonsuit  387 

Arrest  of,  vide  title  Arrest  of  Judgment. 

Judgment  by  default* 

What  490 

By  nil  dicit  ib. 

Either  interlocutory  or  final  ib* 

In  actions  on  promissory  notes        .    .                      .  ib. 

If  plaintiff  dies  after  judgment               .                   .  ib. 

May  obtain  rule  same  day  judgment  is  signed  ib* 

If  the  bill  be  lost                                           *  491 

30 
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JUDGMENTS— Continued. 

In  what  actions  after  interlocutory  judgment  writ  of  in- 
quiry is  awarded                               .  491 
In  debt  judgment  is  final            •                                  .  *. 
When  plaintiff  may  sign  judgment  & 
If  delay  be  made  in  signing  same  ik. 
If  on&suffers  judgment  by  default  and  the  other  pleads  492 
For  what  judgment  by  default  may  be  signed  U. 
If  two  Sundays  intervene                                               .  49S 
If  feme  sole  marries  after  interlocutory  judgment  ft. 
If  plea  be  improper           .                                    .  ik. 
For  what  plaintiff  cannot  sign  interlocutory  judgment  ft. 
How  to  siffn  interlocutory  judgment  & 
When  judgment  may  be  signed            .  4M 
When  a  regular  judgment  may  be  set  aside            .  ifc 
When  not            .                                              .  jk- 
When  an  irregular  judgment  may  be  set  aside  & 
When  not                                                                     .  ifc. 
When  plaintiff  is  to  take  the  advantage  of  an  irregular  judg- 
ment             .                                          .  *■ 

Forms  of  Judgment* 
Entry  on  the  roll  of  an  interlocutory   and  final  jodgnent 

after  inquiry  executed  & 

The  like  where  declaration  is  of  onejperm,  and  judgment  ef  «»• 

ther  .  S& 

Entry  of  judgment  on  warrant  of  attorney  on  mutnantf  *** 
Judgment  by  nil  dicit  .  #* 

■  —  by  non  sum  informatus  .  & 
— — —  by  cogn.  action,  in  case  .  *■ 
Judgment  on  demurrer  to  replication                .  *■ 

■  ■       as  in  case  of  nonsuit  ** 

The  like  for  not  producing  the  record,  in  case           .  ?* 

On  a  retraxit  in  case            .  ^ 

Judgment  on  an  action  on  a  bill  of  exchange  or  note  where 

no  inquiry               <.                       .  & 
If  defendant  do  not  rejoin,  it  is  considered  as  an  abandon- 
ment of  plea,  and  no  pleadings  are  entered  &* 
Nonpros  for  not  entering  the  issue           .  "* 
Judgment  against  defendant  upon  Ave  issues,  and  on  demur* 

rer  to  the  replication  on  the  sixth               .  & 

For  defendant  on  demurrer  to  plea            •  *?* 

The  like  on  non  ass.  for  defendant                   .  *• 

Against  an  administrator  in  debt           •  *j* 

The  fike  by  confession  in  assumpsit               .  * 

Ditto  of  assets  in  futuro  on  plea  of  ptene  administra.  in  as,  J# 

Same  in  debt           .  & 

How  to  sign  judgment  in  debt           .  &* 

As  to  an  insolvent  debtor,  how  judgment  is  to  be  !?' 

Judgment  for  not  declaring           .  * 

Judgment,  rule  for. 

When  to  be  pven           .  ^'"ii 

How  to  be  given                   »  ** 

When  it  expiwa  .                    !*' 

When  it  ought  to  be  entered  *                             -    ' 
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JUDGMENTS— Continued. 

If  verdict  be   for  the  defendant,  and  no  rule  given  'for 

four  terms  489 

Judgment  as  in  case  of  a  nonsuit  387 

When  an  action  lies  for  not  entering  the  judgment  453 

May  register  judgments  .                 454 

The  memorial                      •  .     •           ib. 

Certificate  of  master  ib. 

Affidavit                                                            .  ib. 

How  to  register  .                ib. 

JURAT. 

To  affidavit  made  by  an  illiterate  person  119 

Where  affidavit  is  made  by  two              .  ib. 

JURATA. 

Jurata  for  London  •           403 

•  ib. 


at  Assizes  ib. 


JURISDICTION, 

OftkeK.B. 
Peculiar  •  •  4 

General  •  .5 

Pleas  to. 
Pleas  to  the,  when  to  be  pleaded  .  .  878 

Attorney  cannot  plead  to  the  jurisdiction  ib. 

JUSTICES,  vide  title  Trespass. 

limitation  of  action  against  .  83 

Proceedings  against  them  and  constables  801 

If  action  be  brought  against  them,  may  plead  the  general 
issue;  and  if  a  verdict,  double  costs.  So  u  plain- 
tiff be  nonsuited,  judge  must  certify,  &c  ib. 

If  there  be  a  special  verdict,  and  it  appear,  &c,  need  not  certify  ib. 

No  writ  to  be  sued  out  against  any  justice,  for  what  he 
shall  do  in  the  execution  of  his  office  till  notice  given 
him  808 

As  to  leaving  the  notice  •  »  ib. 

May  within  one  month,  tender  amends  .  ib. 

If  tender  be  sufficient,  verdict  to  be  entered  for  defendant         ib. 

If  justice  obtains  a  verdict,  double  costs    '       .  80S 

Plaintiff  not  to  recover  without  proof  of  notice  .  ib. 

If  justice  neglects  to  tender,  he  may  pay  money  into  court        ib. 

Evidence  not  to  be  given  of  any  cause,  but  such  as  is  con- 
tained in  notice  •  ib. 

Action  not  to  be  brought  against  any  constable,  &c.  acting  In 
obedience  to  justice's  warrant,  till  demand  made 
of  the  copy  of  the  warrant  and  refusal  thereof  ib. 

Where  the  judge  shall  certify  the  injury  for  which  cause  of 

action  brought  was  wilful,  &c  double  costs  804 

The  form  of  notice  to  the  justice  .  *  ib. 

Ditto  by  an  attorney  .  805 

3  0  2 
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MONEY,  PAYING  OF,  INTO  COURT— Continued. 

Payment  of  money  into  court,  is  an  acknowledgment  of  the 

action  Sit 

May  take  objection  to  the  action,  though  money  paid   into 

court  ft. 

When  payment  of  premium  on  a  policy  an  admission  of  the 

contract  .  ft. 

May  now  be  done  before  and  after  plea  by  judge's  order  ft. 

In  what  actions  it  may  be  paid  sh. 

How  if  the  action  be  in  trover  .  311 

When  court  is  to  be  moved  specially  .  ft. 

When  a  special  rule  may  be  obtained  ft- 

If  it  is  paid  in  on  some  counts  only,  and  plaintiff  take  it  out, 

he  is  only  entitled  to  costs  on  those  counts  ib. 

Defendant  is  bound  if  he  pay  the  money  -  319 

On  record  •  2a. 

On  specialty  ft. 

In  debt  for  rent  .  ft. 

On  bond  »  .  j&l 

Construction  of  4  Ann.  c  16.  s.  IS.  .  313 

Bond  conditioned  to  pay  by  instalments,  may  pay  in  the  arrears   ft. 
In  what  actions  money  cannot  be  paid  into  court  .  ft. 

Court  will  not  grant  a  rule  for  defendant  to  pay  money  into 

court  up  to  a  certain  day  -  •  ft. 

Against  a  carrier  .  .  si4 

In  trespass  for  seizing  goods  •  .  ft. 

If  demand  be  for  unliquidated  damages  •  .  ft. 

Annuity  *  .  ft. 

Dilapidation  •  .ft. 

False  return  .  ft. 

In  an  action  on  bond  of  indemnity,  on  defendant  paying  the 

penalty  of  a  bond  and  the  costs  of  the  action  ft. 

After  issue  joined,    plaintiffs  may  take  the  money  out  on 

paying  the  subsequent  costs  .  sis 

Chief  clerk's  fees  .  .  ft. 

If  plaintiff  takes  the  money  out  -  ft 

May  withdraw  the  general  issue  and  pay  money  in  315 

How  to  pay  money  into  court  .  .  ft. 

Bank  notes  good  payment  31< 

To  be  indorsed  if  required  •  .  317 

If  plaintiff  accepts  the  money  ft. 

How  to  proceed  ft 

Plaintiff  to  procure  the  appointment  to  tax  costs  ft 

After  verdict  may  take  it  out  .  .ft 

If  money  be  paid  in  a  week  after  the  term  „  ft 

The  plaintiff  is  to  procure  thelrifointmcnt  311 

If  the  costs  be  not  paid,  the  plS&^K  must  go  on,  and  can* 

not  move  tor  an  attachmeift%i  the  rule  ft 

In  what  case  defendant  is  not  liable  to  pay  costs  .  ft. 

Auctioneer  jfc. 

It  k   an  acknowledgment  of  the    debt    to  the    amount 

paid  in  .  f^ 

But  not  beyond  . "  311 

The  rule  to  pay  money  into  court  •  •  ft. 

The  construction  of  the  rule  ■  .  .  ft. 

Freight  .  .  ft. 
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lit  h^,  MEMBERS  OF  PARLIAMENT,  vide  title  Attachment. 

How  to  proceed  against  them               .  605 

If  by  bin  how  to  proceed  ib. 

The  form  of  the  bill               .                              .  ib. 

Summons  thereon              .  606 

Praecipe  for  ditto                                                    •  ib. 
Cannot  levy  more  than  40*.  in  the  first  instance  without  a 

rule  of  court            .                                      .  ib. 

If  defendant  does  not  appear  how  to  proceed               •  607 

Distringas                .                                          .  ib. 

Precipe  ib. 

Alias           .                             •  ib. 

How  to  appear                                                   .  ib. 

When  to  issue  a  testatum  distringas              .  608 

When  to  plead                                                            .  ib. 

Precipe  for  original               ,  ib. 
If  a  member  be  in  the  King's  Bench  prison, '  how  to  proceed     ib. 

MEMORANDUM, 

If  proceedings  are  entered  with  a  general  memorandum  S6S 

No  memorandum  in  actions  by  original               .  ib. 

MEMORIAL  OF  JUDGMENT. 

Memorial  of  a  judgment               •  4*4 

Master's  certificate               .  ib. 

Affidavit                                                                   .  ib. 

How  to  be  ingrossed,  sworn,  and  registered  ib. 

MESNE  PROFITS. 

The  nature  of  the  action           .  701 

Proof  thereof                                                       .  ib. 

Jury  are  not  confined  to  the  mere  rent  in  their  damages  708 
There  is  no  distinction  between  the  judgment  and  verdict  by 

default               .                                         •  ib. 
If  the  lessor  goes  for  damages  beyond  the  time  laid  in  the 

demise                                                       •  ib. 

As  to  tenants  in  common                                      •  ib. 

When  court  will  stay  the  proceedings  till  security  given  ib. 

Cannot  pay  money  into  court               .                          .  ib. 

Tenants  in  common  may  have  this  action               •  ib. 

When  the  judge  must  certify  for  costs  ib. 

*   Vide  title  Ejectment. 

MISNOMER. 

Judgment  on  plea  of                             .  31 

MITTIMUS. 

To  a  county  palatine  •  .419 

MONEY  HAD  AND  RECEIVED  .  .14 

MONET,  PAYING  OF,  INTO  COURT.  32 

When  and  for  what  reason  this  practice  was  introduced  109 

When  allowed                     ♦  ib. 
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MUTUAL  DEBT— Continued. 

Executor  30* 

Where  the  debt  is  not  by  way  of  penalty  JY 

A  set-off*  for  money  lent  when  it  may  be  pleaded  305 

If  brought  by  a  trustee                                                    .  ih 

If  debt  barred  by  the  statute  of  limitations                          .  2>. 
May  after  general  issue  move  to  withdraw,  and  {dead  anew 

with  a  set-off                      .                         .  & 

Broker  307 
Defendant  may  set-off  a  judgment  recovered  by  him  against 

plaintiff                                                      .  ft. 

Factor  & 

Where  prisoner  is  discharged  by  consent  of  creditor  306 
A  mutual  consent  may  be  constituted,  though  the  parties  do 

not  mean  particularly  to  trust  each  other  %• 

Uncertain  damages  cannot  ^e  set  off                        .  ifc. 

As  to  costs  i>. 

When  the  plea  may  be  treated  as  a  nullity  SOT 

Defendant  may  set-off  plaintiff's  acceptance             .  A 
Defendant  cannot  set-off  a  bond  debt  of  plaintiff  to  which  he 

is  only  assignee                   .  ft. 


N. 

NE  RECIPIATUR 

When  it  may  be  entered  *  405 

NEWGATE  « 

.NEW  TRIAL.     See  title  TriaL  .  U0 

NI6I  PRIUS  RECORD  39,401 

NOLLE  PROSEQUI. 

When  two  partners  plead  separately  402 

tVhen  a  nolle  prosequi  may  be  entered  against  one  of  several 

defendants  •  .  ft- 

No  rule  for  costs  .  ft- 

Two  defendants  pleading  different  pleas,  nolle  prosequi  as  to 

one  of  them  does  not  discharge  the  other  ft 

NON  OMITTAS. 

Nou  omittas  bill  of  Middlesex  ,  150 

■»     >  capias  •  1W 

NONPROS  FOR  NOT  DECLARING. 

To  what  the  statute  extends  *& 

The  general  rule  as  to  plaintiff's  declaring  *• 

When  plaintiff  may  have  a  rule  for  farmer  time  to  declare  583 
Defendant  must  file  bail  the  term  writ  is  returnable,  or  \x 

cannot  sign  a  nonpros  •  ■*■ 

Writ  returnable  Michaelmas  term,  may  file  bail  33d  January 

and  sign  judgment  6th  March  '  .  &. 
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NONPROS  FOR  DECLARING-^n^tnt^d 

How  long  defendant  has  to  sign  nonpros  by  biD  £83 

If  by  original  .  .  ib. 

If  the  writ  be  joint                      .  ib. 

Writ  against  four,  four  nonprosses  cannot  be  signed  ib. 

So  against  three,  where  one  put  in  special  bail  ib. 

When  nonpros  may  be  signed  against  one,  in  action  against 

two                  •  ib. 

If  removed  by  habeas  corpus,  cannot  sign  nonpros  $84 

Nor  can  a  prisoner                      •                       •  ib. 

Nor  pending  an  injunction                       •  ib. 

Court  refused  to  set  aside  a  regular  nonpros  on  statute  of 

usury                                                 •  ib. 

Ca.  sa.  of  fL  fa.  may  be  had  for  costs  ib. 

When  an  attorney  win  be  ordered  tp  pay  the  costs  ib. 

Nonpros  may  be  set  aside  for  irregularity  ib» 

If  an  action  be  brought  on  a  judgment  of  nonpros  which  is 
irregular,  the  whole  proceedings  may  be  set  aside 

on  one  rule                   .                      '.  ibf 

Defendant  having  surrendered  in  discharge  of  his  bail  in 
King's  Bench,  removed  himself  pj  habeas  corpus 
in  the  Fleet,  and  plaintiff  declared  against  him 
there,  after  the  end  of  the  second  term  after  writ 
was  returnable,  a  judgment  of  nonpros  signed  after 

was  irregular  MS 

How  to  sign  nonpros  by  bill  ib. 

Nonpros  for  declaring  upon  a  Mil  of  Middlesex  686 

After  declaration  delivered,  it  cannot  be  signed  ft. 

Nonpros  may  be  signed  for  not  replying,  &c  ib. 

An  action  will  lie  for  costs  Jb. 

NONSUIT 

What  36 

Judgment  as  in  case  of  ...  387 

NOTICES. 

Not  to  be  delivered  later  than  ten  at  night  •  97 

N&TICE  OF  TRIAL.    Vide  Trial  •  373 

NOVEL  ASSIGNMENT  .  .  34 


O. 


OATH. 

By  an  attorney                         .  48 

OBTAINING  TIME  TO  PLEAD  868 

OFFICERS  OF  THE  COURT. 

Of  the  crown  side  •                                      41 

On  the  plea  side                  .  •                       ib. 
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ORIGINAL,  PROCEEDINGS -BY. 

Original  writ  35 

Cannot  issue  under  10L                  .                           .  8S 

If  plaintiff  recover  less  than  50l  ft. 

Against  whom  it  may  be  issued            ^  ^           .  €14 
No  more  costs  allowed  in  process  by  original  than  a  common 

writ,  unless  the  debt  recovered  be  50L  ft. 

Writs  by  original  to  be  signed  by  the  filacer  before  sealed  ft. 
All  writs  by  original  ought  to  be  signed  before  ^pp^Tanrp 

by  the  filacer                                                  .  515 

How  to  proceed                                                     .  ft, 

Precipe  for  an  original  in  assumpsit                           .  ft. 

Special  capias  thereon                             •                    .  ft. 

As  to  teste                                                         •  €10 

May  be  sued  out  in  vacation                           .  ft. 

When  original  may  be  tested  ft. 

Fines  to  the  king                     .                        .  ft. 

Precipe  for  an  original  in  debt                          .  617 

Capias  thereon                                                .  ft. 

Alias  and  pluries  .  •  ft. 
Testatum  .  .ft. 
As  to  teste  of  alias,  &c.             a            •                           .ft. 

May  have  testatum  in  the  first  instance                       ,  ft. 

Officer's  fee  for  arrest                          .                    .  618 

How  to  appear  if  no  bail  is  required                       .  ft. 

The  precipe                                    •                            •  ft. 

Affidavit  of  service                          •  ft. 

If  special  bail, 

1 1  special  bail  when  to  be  put  in  in  London  or  Middlesex  ft. 

If  ip  any  other  county                      .                       •  ft. 

If  either  fourth  or  sixth  day  fell  on  a  Sunday,  defendant  lias 

all  Monday  ft. 

If  the  writ  be  returnable  on  any  other  return  in  town  or 

country  ft. 

Writ  returnable  second  return  in  London ;  held  that  defen- 
dant has  four  days  after  the  quarto  die  post  to  pot 

in  his  bail                           •                       •  €19 

How  to  put  in  bail                      .                      .  ft. 

Notice  ot  bail                             .                      •  ft* 

Exception                                                    •                   .  090 

How  to  justify  .  .  .ft. 

May  rule  the  sheriff                       - .  ih. 

May  deliver  declaration  de  bene  esse  on  quarto  die  post  ft. 

Declaration  in  assumpsit                         •                   .  ft. 

The  like  in  debt                              .                      .  ft. 

How  to  be  ingrossed                       .  ft. 

In  what  county  to  lav  the  venue                          ;  tb. 

Must  now  plead  without  oyer  of  the  original  writ  031 

If  plea  be  special,  must  be  filed              *       .  ft. 

If  it  be  the  general  issue  how                      ,            .  ft. 

When  attorney  makes  up  the  issue                      .  ft. 

How  to  make  it  up                       .                       •  ft. 

How  clerk  of  the  papers  makes  up  the  book  ft. 

The  form  of  the  imparlance  •  .ft. 

Record  and  jurata                                          .  ft. 

How  to  pass  record,  venire,  ore.  088 
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ORIGINAL,  PROCEEDINGS  BY— Continued. 
Judgment  by  default,  how  to  be  signed 
Writ  of  inquiry 
With  whom  to  be  left 
How  to  proceed  to  final  judgment 
Within  what  time  to  declare  on  nonpros 
Nonpros  for  not  declaring 
How  to  amend  declaration 


Page. 

028 

ib. 

ib. 

ib. 

ib. 
623 

ib. 
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OUTLAWRY. 

When  plaintiff  may  proceed  to  outlawry 

Outlawry  in  civil  actions 

When  it  may  be  reversed 

If  defendant  does  not  appear 

The  whole  process  to  outlawry  ought  to  be  conformable  to 
the  original,  the  alias  and  pluries  to  the  capiat 

So  exigi  capias  to  the  original,  and  capias 

This  mode  is   used  when  proceedings  be  against  two,  and 
only  one  be  arrested 

Caveat  as  to  declaring  and  keeping  the  other  defendant  in 
court 

Although  defendant's  partners  live  out  of  the  kingdom,  yet 
may  be  outlawed 

Such  outlawries  are  not  void,  but  rw<i»  '■■■ 
bail 

As  to  intitulinff  declaration  after  oucia  *ry 

If  two  arrested  and  one  bail,  \ue.  original  must  be  against 
both 

Form  of  the  declaration  .  . 

How  to  proceed  , 

Notwithstanding  outlawry,  action  remains  joint 

When  it  is  necessary  to  have  an  allocatur  exigent 

How  to  proceed  upon  the  capias  utlagatum  • 

How  to  proceed  after  sheriff's  return 

How  to  get  the  money  if  above  501. 

If  501.  only 

When  to  move  for  an  attachment  « 

-    The  exigent 

Proclamation 

What  defendant  shall  forfeit 

Whatnot  .  .  . 

Non  omittas  special  capias  utlagatum 

What  debts  are  liable  to  be  seized  on  the  capias  utlagatum 

When  the  plaintiff  cannot  declare  against  defendant 

Petition  to  the  lords 

Certificate  of  the  clerk  in  court 

Affidavit  of |  plaintiff's  demand 

When  special  bail  required,  bond  to  be  given  to  the  sheriff 

Explanation  of  the  4  and  5  W.  and  M. 

If  the  case  originally  required  special  bail,  defendant  can- 
not come  in  and  appear  to  outlawry  without  put- 
ting in  special  bail 

When  special  bail,  though  no  affidavit  of  debt  be  filed 

Of  the  appearance  of  defendant  before  the  quintus  exactus 

If  no  declaration,  bail  are  discharged,  but  plaintiff  is  not 
barred 
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ib. 
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624 

ib. 
ib. 

ib 

ft. 

ib. 

ib. 
ib. 
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fb. 

ib. 
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ib. 
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ib. 
630 
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ib. 

ib. 
632 

ib. 

ib. 
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634 
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ORIGINAL,  PROCEEDINGS  BY— Continued. 

How  to  enter  appearance  (if  no  bail  required)  on  the  capias 

utlagatum  .  .634 

After  bail  put  in,  may  more  to  reverse   the  outlawry  of 

course  .  635 

How  outlawry  is  to  be  avoided  .  ib. 

If  goods  be  taken  after  reversal,  defendant  shall  be  restored   ft 
Defendant  cannot  be  taken  on  a  Sunday  on  the  capias 

utlagatum  .  .  ft. 

If  error  be  brought  for  want  of  proclamation  being  made, 
the  defendant  must  put  in  bail,  not  only  to  an- 
swer the  plaintiff  in  the  former  suit,  but  to  a  new 
one  to  satisfy  the  debt  .  <& 

When  bail  are  answerable  for  the  condemnation  money  & 
No  bail  in  error  of  any  outlawry  are  answerable  till  reversal  h\ 
On  reversal,  court  have  a  discretionary  power  to  bail  or  not, 

but  bail  are  to  pay  condemnation  money  & 

When  a  bankrupt  is  not  entitled  to  be  relieved  on  motion  ©" 
As  to  the  recognizance  in  a  civil  action  for  a  common  law 

error  .  .  fr- 

it may  be  reversed  by  motion  if  process  is  omitted,  &c         Aft 
How  to  sue  out  a  writ  of  error  to  reverse  the  judgment        & 
If  a  person   procures  another  to  be  clandestinely  outlawed 
who  appears  in  public,    such  person  to  reverse 
at  his  own  expence  .  fc 

Where  outlawry  is  reversed,  defendant's  property  to  be  re- 
stored, &c.  .  * 
Plaintiff  cannot  be  nonprossed  after  reversal                         ** 
Of  declaring  after  outlawry  reversed                        .                JJ 
As  to  venue                           .                                           . 
On  reversal,  plaintiff  may  commence  a  new  action  within  a 

year  and  not  after  .  » 

On  a  ^supersedeas  to  the  exigent  how  to  declare  j* 

How  to  proceed  to  outlawry  after  judgment  obtained  ■* 

Where  there  is  no  need  of  a  scL  fa.  .  ^ 

If  taken  on  a  capias  utlagatum,  cannot  be  discharged,  cVc      J- 
As  to  rent  .  * 

OYER. 

Oyer  of  a  deed,  cVc.  if  demanded  by  the  defendant,  must  be 

given                      •                          .  *J 

So  to  the  plaintiff                      .                          .  * 

The  party  bound  to  carry  it                      »  *■ 

So  of  letters  of  administration               •    .  '5* 

Oyer  of  record  not  allowed                         .  £, 
Oyer  of  original  writ  disallowed 
Variance  between  the  original  and  declaration  may  be  taken 

on  error        .  . 

When  to  be  demanded  of  plaintiff                         .  ~? 

The  party  should  pay  for  copy                          .  ? 

If  not  delivered  in  time  as  to  plea                           .  ? 

As  to  replication                       .                          •  !. 

Formerly  oyer  was  demanded  in  court                     •  !. 

The  party  is  entitled  to  copy  of  the  whole  deed,  &c  Jr 

No  time  fixed  for  plaintiff  to  give  oyer                    •  J£ 
Defendant  has  two  days                  .                         • 


fc 
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Paoi. 
OYER-r-Continued. 

If  Sunday  last  day  .  884 

If  bond  or  deed  in  the  hands  of  a  third  person,  how  to  ob- 
tain it  .  ib. 

The  demand  of  oyer  by  defendant  ,  ib. 

——————————  plaintiff  ib. 

Judgment  cannot  be  signed  for  want  of  payment  of  oyer         ib. 

If  oyer  demanded  after   time   expired,  plaintiff  may  sign 

judgment  •  985 

If  plaintiff  demand  oyer  of  defendant,  and  it  be  not  given 

him  in  due  time,  may  sign  judgment  ib. 

If  judgment  or  other  matter  of  record  be  pleaded  in  the 

same  court  •  ib. 

If  of  another  court  *        «  ib. 

If  oyer  of  a  bond  only,  not  to  have  the  condition  ib. 

If  of  an  indenture  •  .  ib. 

If  the  whole  of  the  condition  of  the  bond,  with  reciting 
part  be  not  set  out  after  oyer,  plaintiff  may  sign 
judgment,  or  court  will  quash  plea  .  ib. 

If  after  oyer  set  forth,  and  book  be  delivered,  and  rule  "to 
abide  by  plea,  the  defendant  replead  with  false 
condition,  court  will  order  all  proceedings  to  be 
struck  out,  and  plaintiff  to  sign  judgment  ib. 


P. 

PAPER  DAYS. 

Wherein  condliums  are  moved  for  344 

PALATINE  COUNTIES 

Latitat  to  Chester  158 

■                Durham  159 

■  Lancaster                     •  ib. 

Mittimus  to  be  sent  there  only  419 

to  Lancaster  ib. 

■  to  Chester  490 

Award  of  mittimus  to  the  county  palatine  of  Lancaster  367 

■                          Chester  368 

■                                             Durham  ib. 

If  fair  trial  cannot  be  had  in  the  county  of  the  city  ib. 
Bail  in,  vide  title  Bail 

PAPER  BOOKS. 

What  they  are  .  .344 

When  the  issue  shall  be  said  to  be  joined  ib. 

The  paper  days                                                •  ib. 
In  what  cases  book  may  be  made  up  without  rule  to  rejoin        ib. 

How  to  make  up  the  paper  book                       ,  345 

As  to  costs  if  defendant  does  not  return  book  ib. 
Judgment  is  not  to  be  signed  for  nonpayment  for  the  paper 

book  ib. 

How  to  proceed  on  a  plea  of  judgment  recovered  346 
How  to  proceed  on  the    return  of  the  book  and  demurrer 

filed                         ,  ib 

Of  setting  down  demurrer  for  argument  347 
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PAPER  BOOKS— Continued. 

In  debt  .  .  .348 

Proceeding  to  final  judgment  thereon  in  case  & 

Notes, 
When  to  return  the  book  if  made  up  delivered  and  in  term 

or  four  days  after  .         ib> 

When  to  be  made  up  if  venue  in  London  or  Middlesex        349 
In  country  causes  .  .  3x 

If  at  assizes  when  to  be  delivered  h 

On  a  rule  to  return  the  book  within  four  days,  if  delayed  till 

the  morning  of  the  fifth  day  may  sign  judgment     ih 
If  book  be  not  delivered  the  same  night  rule  given,  has  four 

days  exclusive  to  redeliver  it  .  350 

Where  plaintiff  concludes  ad  patriam,  and  defendant  demurs, 

he  shall  accept  notice  of  inquiry  .  & 

>         Four  days  for  keeping  it  exclusive  •  & 

The  acceptance  of  the  book  admits  that  it  is  properly  made 

up  •  ^.  311 

PARTNERSHIP.    Vide  Abatement. 

PARTICULARS  OF.  DEMAND, 

Plaintiff  to  give  particulars  .  ®f 

What' particular  is  .  .  *• 

Must  abide  by  particular  .  8& 

For  breach  of  covenant  .  .  & 

In  ejectment  •  •  »       & 

When  entitled  to  particular  .  .  *» 

If  the  particular  oe  not  explicit,  or  incorrect,  it  may  be 

amended  .  *® 

As  to  the  time  the  defendant  has  to  plead  after  delivery  of 

the  particular  .  £• 

If  premises  in  particular  be  described  in  a  wrong 'parish        & 

PAUPERS. 

Who  are  considered  as  paupers                      .  ,  H* 
In  early  times  poor  persons  were  obliged  to  drop  their 
claim ;  out  now  may  have  writs  for  no  fee,  coon- 

sel  and  attorney                  '    .               •  * 

When  may  sue  in  forma  pauperis                       .  *• 

How  to  proceed             •          .                       .  *• 

The  form  of  the  petition                      .  •          *? ' 

Affidavit                      .  *• 

When  defendant  is  to  pay  no  fees  *J* 

When  he  is  to  pay  fees  **• 

Nofee  to  be  paid  to  his  counsel  or  attorney  •           *• 

Declaration  *• 

For  what  costs  not  liable               .  •           * 

When  he  may  be  dispaupered                         •  !r 

When  he  is  to  pay  costs         '  !r 

He  can  only  sue  in  the  cause  he  is  admitted  r* 

He  cannot  be  admitted  to  defend  in  forma  pauperis  *' 


PAYMENT, 

As  to  payment  to  an  agent  in  the  country 


Ti 
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Paob. 
PAYING  MONEY  INTO  COURT.    See  title  Money  309 

PEERS. 

As  to  their  privilege  from  arrests  112 

Must  be  sued  by  original  writ  598 

Suits  may  now  be  prosecute4  against  peers  and  members 

notwithstanding  their  privilege,  provided  there  be 

no  arrest  599 

As  to  their  servants  •  ib. 

How  to  proceed  by  original  .  ib. 

If  sued  jointly  with  others  .  ib.  n.  a. 

To  what  the  act  of  10  Geo.  3.  extends  .  601 

Precipe  for  original  in  assumpsit  ib. 

Distringas  thereon  .  ib 

The  filazer  makes  out  the  summons  and  distringas  ib. 

How  to  appear  603 

When  the  defendant  is  to  appear  .  ib. 

With  whom  to  enter  it  ib. 

If  defendant  appears  after  levy  upon  the  distringas's,  he  shall 

pay  the  costs  before  the  money  is  returned  ib. 

Declaration  .  .  ib. 

When  to  plead  .  604 

When  not  entitled  to  an  imparlance,  although  an  essotgn  be 

cast  ib* 

Summons  .  .  ib. 

Testatum  summons  •  ib. 

A  latitat  against  a  peer  suppressed,  although  he  had  appeared 

to  it  •  605 

PLEA,  DEMAND  OF  266 

PLEAD,  RULE  TO  .  .  264 

PLEAD. 

When  defendant  ought  to  371 

PLEAS. 

Division  of                                             .  .30 

Genera]  issue ,  how  pleaded                      .  .               286 

The  several  general  issues  .         ib. 

In  assumpsit  what  is  the  question  '                  287 

Need  not  be  signed                          .  ib. 

What  pleas  need  not  be  signed  ib. 

If  plea  filed  before  bail  be  perfected  is  a  nullity  .           H>. 

Except  is  plea  in  abatement                       .  *             ib. 

Double  pleas  to  be  filed  .               ib.  n.  a. 
Declaration  must  be  taken  out  of  the  office  before  plea  filed   888 


All  sot 


ling  specially. 
special  pleas  to  be  signed  ih. 

No  attorney  to  deliver  any  plea  that  ought  to  be  filed  ib. 

Where  special  plea  was  not  filecLjand  plaintiff  replied,  and 

after  paid  for  the  issue  held  good  ib. 

Defendant  must  plead  the  same  term  he  ought  to  have  ap- 
peared ib. 
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Of  pleading  double. 
May  plead  as  many  pleas  as  are  necessary 

As  to  costs  and  judge's  certificates  & 

How  to  proceed  after  plea  drawn  and  signed  4 

If  rule  to  plead  several  matters  be  neglected  •           i. 

Inconsistent  pleas  bad                           .  .          jb. 

In  penal  actions,  one  plea                      .  .          k 
Judge's  certificate  of  probable  cause  for  plea,  need  not  be  in 

court                      .                                  •  90 

How  to  plead  double  in  Vacation. 
Summons  must  be  obtained  .  .  ft. 

The  plea  of  solvit  ad  diem  cannot  be  entered  in  a  general 

issue-book  .  ,  a. 

Special  plea,  in  title  Special  Pleas  .  334*  *. 

Of  moving  to  abide  by  plea.    See  title  Abiding  by  .      340 

Of  striking  out,  waiving,  and  adding  Pleas* 
Whn  defendant  may  strike  out  plea  .  341 

Cannot  waive  the  general  issue  or  general  demurrer,  but  if 

special  may  & 

And  may  demur  to  replication,  though  tied  down  to  tern     & 
If  general  issue  be  pleaded  by  mistake  •  k 

If  general  issue  be  pleaded  without  notice  of  set-off  *■ 

May  add  a  plea  after  issue  joined  .  & 

If  plea  be  withdrawn  & 

May  withdraw  plea  of  non  est  factum  and  plead  stat  tf 

gaming  •  .  3tf 

May  withdraw  the  general  issue,  and  re-plead  it  with  special 

plea  .  * 

Nil  debet  after  joinder  in  demurrer  waived,  and  perform- 
ance of  covenants  pleaded  ^  .  * 
Replication  may  be  withdrawn  after  six  terms  elapsed  * 
After  voluntary  nonsuit               .                                          * 
Entry  of  pleadings           •                                 .                  ** 

POPULAR  OR  PENAL  ACTIONS. 

Definition  of  *: 

Verdict  in  such  actions               .  .                     * 

As  to  affidavit  before  action  brought  •                      * 

As  to  staying  proceedings  *J 

Action  by  party  grieved  * 
limitation  of           .                       • 

Compounding  them.  *Ai^a^ 
An  informer  cannot  compound  with  the  defendant  without 

the  consent  of  the  court  •      T 

To  what  the  act  of  18  EHz.  extends  * 

Leave  to  compound  is  discretionary  in  the  court  !r 

Leave  riven  to  compound  on  the  stat  of  gaining  * 

If  the  defendant  is'  poor            .                          •  ? 

When  an  attachment  may  issue            •  - 

When  it  will  be  granted  after  verdict  f 

The  defendant  is  to  undertake  to  pay  the  sum  ^ 

How  to  proceed 


J 
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What  affidavit  is  to  state  .  .   •  783' 

To  whom  the  money  is  to  be  paid  .  .  ib. 

POSSESSION,  WRIT  OF. 

By  bill                        .  .                        .                  692 

By  original                   .  •                       •               ib 

Oil  two  several  demises  ib. 

POSTEA. 

What  40,  467 
If  cause  tried  in  London  or  Middlesex  ib. 
If  a  country  cause  when  judgment  may  be  signed  ib. 
Rule  for  judgment  .  -  428 
If  cause  be  tried  last  sitting  .  ib. 
If  after  term  •  •  i'>. 
If  either  party  die,  no  execution  ib. 
Rule  for  judgment  not  to  be  entered  until  the  day  in  bank  ib. 
No  rule  if  there  be  a  nonsuit  .  •  ib. 
.  When  rule  may  be  given  on  original  ib. 
If  plaintiff  becomes  bankrupt  429 
If  verdict  for  defendant,  and  no  rule  given  for  four  terms  ib. 
If  postea  be  wrong,  may  amend  ib. 
The  defendant  entitled  to  costs  where  plaintiff  shall  not  re- 
cover sum  for  which  he  was  arrested  ib. 
How  to  proceed  for  costs  430 
Forms  of  nosteas  for  the  plaintiff  .  459 
For  plaintiff  on  non  assumpsit  where  the  defendant  does  not 

appear  and  defend  jib. 

The  like  where  the  defendant  does  appear  and  defend  460 

The  like,  with  a  tales  where  both  parties  appear  ib. 

For  plaintiff  on  non  est  factum                                  .  461 

nil  debet                      .                      .  ib. 

■ —  in  trespass            •  ib. 

-          —  on  not  guilty  in  case               .  ib. 

The  like  where  one  defendant  is  found  guilty  and  another  ac- 
quitted .  462 
For  plaintiff  on  a  plea  of  plene  administravit  ib. 
The  like  for  an  executor  on  non-aasumpsfr  by  the  testa- 
tor .  ib.. 
On  non  assumpsit  infra  sex  annos  i>. 
The  like  against  an  executor  on  a  plea  of  non  assumpsit  by 

the  testator               .                               •  ib. 

On  not  guilty  in  trespass                .                           .  ib% 

The  like  on  a  plea  of  plene  administravit  •                    .  il>.* 

The  like  in  ejectment                •                                   .  463 

The  like  on  a  plea  of  solvit  ad  diem  ib. 
The  like  on  non  assumpsit  by  one  of  several  defendants, 

where  the  other  lets  judgment  go  by  default  ib . 

The  like  in  assault  on  two  pleas                                   .  \\\ 

Forms  of  posteas  for  defendant            .  \h% 

For  the  defendant  on  a  verdict  of  non  assumpsit  46 1 
Where  one  defendant  had  let  judgment  go  by  default  and 

the  otherpleaded                                     .  i|\ 

On  a  plea  of  set-off                                                       .  il\ 

On  a  nonsuit  where  evidence  given                              .  ib. 

■■  ■"  where  no  evidence  given  ib. 
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PRACTISERS. 

Rules  necessary  for  .  M 

PRISON  .  « 

PRISONERS. 

Having  day-rules  to  return  by  nine  .  M 

When  committitur  to  be  filed  •  .         97 

Proceedings  against 

How  the  proceedings  against  them  were  formerly  «W 

The  present  mode  of  delivering  declaration  against  a  pri- 
soner in  the  custody  of  a  gaoler  •  710 
To  be  alleged  in  declaration,  in  whose  custody  defendant  v  it- 
Also  at  whose  suit  detained,  or  demurrable  ft 
Rule  as  to  the  limits  of  the  K.  B.  prison  ft 
Rule  respecting  the  declaration  against  prisoners           .        711 
In  case  of  commitment  or  surrender                .                        ft 
If  taken  on  mesne  process,  and  removed  by  ha.  corn,  sod 
committed,    when  proceedings  against  him  shall 
commence           •                                      .            "19 
No  treaty  to  prevent  supersedeas,  unless  in  writing  signed 

by  defendant  .  .  ft 

When  to  declare  on  escape-warrant  .  ft 

When  the  plaintiff  is  not  bound  to  declare  before  the  end  of 

the  next  term  after  the  return  of  writ  ft 

A  declaration  may  be  delivered  in  vacation  ?U 

Hotc  to  proceed  if  the  Defendant  is  in  Custody  cf  Sheriff", 
Within  what  time  plaintiff  must  deliver  his  declaration         ft 
Not  to  deliver  declaration  before  process  is  returnable  ft 

How  to  proceed  ft 

The  form  of  a  declaration  against  a  prisoner  in  custody  of 

sheriff  by  bill  ft 

Of  delivering  and  filing  the  declaration  ft 

The  gaoler,  or   keeper,    must  deliver  to  the  prisoner  the  ^ 

declaration,  or  be  attached  *14 

The  affidavit  of  service  .  ft 

No  demand  of  plea  necessary  if  the  defendant  is  in  custody 

of  sheriff  .  .  » 

If  defendant  removes  himself  to  the  Fleet  pending  the  sit, 

no  demand  of  plea  is  necessary  •  ft 

Rule  to  plead  may  be  given  after  the  first  rule  out  ft 

When  there  may  be  a  rule  to  declare  .  ih.  n.  «• 

Must  charge  in  execution  within  two  terms  .  Hi 

If  inquiry  is  to  be  executed  .  .  ft 

Within  what  time  plaintiff  must  proceed  to  trial  or  final 

judgment  .  •  .        a 

Within  what  time  defendant  must  be  charged  in  execution     ft 
If  inquiry  executed  in  third  term,  when  plaintiff  is  to  s]gn 

final  judgment  * 

Within  what  time  prisoners  are  to  plead  in  county  gaob         *■ 
.  Rule  to  plead  must  not  be  given  before  affidavit  of  defi- 

very  of  declaration  fifed  J 

Construction  of  the  rule  •  •  * 

When  defendant  has  two  days  before  the  essoign  dty  t 

plead  .  7I 
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Defendant  may  before  final  judgment  put  in  bail  716 

If  defendant  pleads  before  his  time,  to  give  notice  717 

When  he  need  not  give  notice  .  .  ib. 

How  to  charge  defendant  in  execution  in  a  county  gaol  ib. 

If  the  defendant  is  in  custody  in  Newgate,  &c.  at  the  suit  of 

anew  plaintiff  .  ib. 

Prisoners  on  day-rules  to  return  before  nine  ib. 

How  to  proceed  if  defendant  be  in  custody    of  the  marshal 

ats.  same  plaintiff  .  ib. 

When  defendant  is  to  plead  .  .718 

When  he  may  imparl  ib. 

Within   what  time  plaintiff  is  to  proceed  to  trial  or  judg- 
ment ib. 
When  to  execution  ib. 
The  form  of  declaration  against  a  prisoner  in  custody  of  the 

marshal  by  bill  ib. 

How  to  charge  a  prisoner  in  execution  in  custody  of  the 

marshal  .  ib. 

Rule  as  to  filing  and  entering  committitur  against  prisoners      ib. 
To  what  this  rule  extends  .  .  719,  n.  b. 

Committitur  piece  ib. 

Of  the  marshal's  book,  caued  the  commitment  book  ib. 

If  in  custody  ats.  of  die  king  .  ,790 

If  in  custody  on  attachment  .  .  ib. 

Plaintiff  must  give  notice  of  his  having  abandoned  a  former 

committitur  before  he  enters  a  second  .  ib. 

If  charged  in  execution  and  plaintiff  dies,   the  executors 

need  not  revive  the  judgment  781 

If  plaintiff  proceeds  faster  than  by  the  rules  prescribed  ib. 

Of  charging  a  prisoner  in  custody  of  the  marshal  ats.  of  anew 

plaintiff  .  ib. 

How  to  proceed  .  ib. 

When  to  plead  .  .  ib. 

If  new  detainer  be  in  yacation  •  722 

Though  supersedable,  though  not  actually  superseded,  may 

be  charged  with  a  new  action  ib. 

6  The  order  as  to  charging  in  custody  of  the  marshal  with  a 

new  detainer  .  ib. 

Service  of  a  latitat  at  eight  in  the  evening  of  return  day,  is 
good,  though  declaration  be  left  in  the  office  in 
course  of  same  day  ib. 

How  to  charge  a  prisoner  in  custody  for  a  debt,  if  he  is 

already  in  for  felony  1^8 

If   defendant    remove  himself    before    declaration,    how 

may  declare  ib. 

A  prisoner  is  not  bound  to  give  notice  of  his  removal  ib. 

If  a  prisoner  be  charged  with  declaration,  and  remove  to 

Fleet,  how  to  proceed  724 

How  to  proceed  by  original  in  custody  of  the  sheriff  ib. 

Declaration  ib. 

If  in  custody  of  the  marshal  ib. 

When  prisoners  are  entitled  to  their  discharge  .  ib. 

Once  supersedable  always  supersedable,  it  extends  only  to  the 

same  process  ib. 
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If  he  does  not  supersede,  he  cannot-  after  he  is  charged  in 

execution  781 

If  a  prisoner  pleads,  he  cannot  take  advantage  of  a  bill  not 

being  filed  at  the  time  of  declaration  delivered  785 

Unless  a  bill  be  filed,  declaration  a  nullity  ft. 

So  if  declaration  be  written  on  both  aides  of  the  stamp  paper    ft. 

How  to  discharge  prisoner  for  want  of  declaring  if  in  custody 

of  sheriff  it 

How  if  in  custody  of  marshal  T9C 

If  by  original  ft. 

If  a  supersedeas  be  had  before  judgment,  yet  plaintiff  may 
have  execution,  aliter  for  want  of  charging  in  execu- 
tion ft. 

How  for  not  proceeding  to  trial  or  final  judgment   within 

three  terms  after  declaration  787 

Explanation  of  the  rule  ft. 

To  what  the  rule  does  not  attach  ft. 

In  case  of  a  surrender  within  three  terms  prisoner  shall  be 

discharged  ft. 

After  trial  had,  when  to  be  charged  in  execution  ft. 

If  error  on  injunction  •  .  78§ 

In  case  of  surrender  after  trial  had,    or  final  judgment, 

when  to  be  charged  in  execution  ft. 

If  a  declaration  be  delivered  of  Hilary  term,  and  plaintiff 
proceed  to  trial  at  those  assizes,  and  sign  judgment 
in  Trinity  term,  when  the  defendant  must  be 
charged  in  execution  T9f 

Surrender  in  Hil.  after  verdict,  the  preceding  term  not  rec- 
koned .ft. 

But  surrender  in  vacation  after  final  judgment  signed,  the 

term  in  which  it  is  signed  reckoned  ft. 

If  once  discharged  out  of  execution,  cannot  be  taken  ft. 

Nor  if  he  takes  a  new  security,  if  it  becomes  bad  by  the  act 

of  the  plaintiff  .ft. 

How  to  discharge  defendant  for  not  proceeding  to  judg- 
ment, or  charging  in  execution  in  custody  of  the 

1-  •_^S*  M^fe^h 

sheriff  730 

As  to  where  a  writ  of  error  brought  & 

Court  permitted  an  alteration  in  the  committitur-piece,  al- 
though filed  ft. 

If  removed  after  declaration  ft. 

How  if  defendant  be  in  the  custody  of  the  marshal  731 

^  Affidavit  of  service  of  summons  ft. 

May  get  plaintiff's  attorney  to  consent  ft. 

Attorney  should  be  present,  on  a  prisoner's  signing  a  cogno- 
vit ft. 

A  ha,  corp.  brought  by  plaintiff  to  remove  prisoners  from 

inferior  courts  to  K.  fi.  quashed  738 

Supersedeas,  what  ft. 

Supersedeas  for  not  declaring  .  ih. 

Precipe  ft. 

The  like  by  original  ft. 

The  like  for  not  proceeding  to  trial  and  judgment  733 

For  not  charging  the  defendant  in  execution  ft. 

The  like  on  putting  in  good  bail  ft. 
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Of  the  ha/corp,  ad  respondendum  753 

The  form  of  the  writ           .                                  .  734 

PRIVILEGE. 

This  court  holds  plea  on  a  writ  of  privilege  8 

JFrom  Arrest, 

Who  are  privileged  from  arrest  119 

How  long  time  this  privilege  extends           .  ib. 

Sheriff  cannot  take  notice  of  privilege  115 

Vide  title  Attomies.                                             .  659 

PROCEDENDO. 

Writ  of  procedendo  and  precipe  759 

PROCEEDINGS  IN  THIS  COURT.  '  95 

PROCEEDINGS,  STAYING                                          .  165 
PROCEEDINGS  AGAINST  BAIL               .                      .        558 

PROCESS. 

Of  the  proceeding  by  bill  143 
In  Middlesex  a  bill  of  Middlesex  b  the  first  process  ib, 
•     Bill  of  Middlesex                                             .  ib. 
If  in  any  other  county,  a  latitat  ib. 
It  is  a  testatum  grounded  on  the  bill  of  Middlesex  ib. 
In  the  nature  of  an  original  ib. 
As  to  the  teste                                                         •  ib. 
How  to  be  directed                                                   •  ib 
When  latitat  may  be  tested  ib. 
If  tested  in  vacation,  it  is  void  ib. 
It  must  be  returnable  on  a  day  certain  ib. 
As  to  suing  out  before  cause  of  action  accrued  144 
If  plaintiff  prove  a  cause  of  action  before  bill  filed,  though 
after  writ  sued  out,  it  is  sufficient,  though  return- 
able writ  145 
May  now  be  sued  out  and  made  returnable  same  day  1  b. 
If  writ  be  sued  out  by  plaintiff  as  executor  ib. 
Latitat  is  considered  good  commencement  of  the  suit  in  a 

penal  action,  so  a  capias  ad  respond.               .  ib. 
The  true  time  of  taking  out  the  latitat  may  be  averred  con- 
trary to  nominal  teste               •                             .   ib* 

Am  to  the  Arrest  on  and  Service  of  the  Bill  of  Middlesex. 

Cannot  be  served  in  London  of  any  other  county  146 

But  if  place  where  doubtful  lb. 

A  latitat  may  be  served  in  Middlesex  ib. 

May  be  served  at  eight  in  the  evening  on  the  return  day  ib. 

But  not  on  a  Sunday                                             •  ib. 

As  to  the  ac-etiam  ib. 

If  the  sum  is  omitted  in  the  ac-etiam  part  it  is  bad  ib. 

As  to  the  issuing  a  bailable  bill  of  Middlesex  147 

No  writ  to  be  sued  out  without  a  warrant  first  filed  ib. 

The  memorandum  or  warrant  to  prosecute            .  148 

Precipe  for  a  bailable  bill  of  Middlesex               .  .  ib. 

Form  of  a  bailable  bill  of  Middlesex                          •  ib. 

As  to  suing  it  out  148 


fiftO  INDEX. 


PROCESS— Continued. 

When  arrest  may  be  made  144 
One  writ  (on  four  several  affidavits)  against  four  defendants 

discharged  ih. 

Precipe  for  alias  or  pluries                               «  .                      150 

Form  of  alias  bill  of  Middlesex  .                       ib. 

Form  of  a  pluries  bill  of  Middlesex  ib. 

Precipe  for  a  non  omittas  bill  of  Middlesex  •                 ib. 

Form  of  a  bailable  non  omittas  bill  of  Middlesex  I                        ib. 

How  sued  out  •                      151 

Distinction  between  bailable  and  other  process  ib. 
How  to  proceed  if  the  defendant  is  not  found  in  Middlesex     ib. 

The  direction  of  writs  .                     158 

Forms  of  ac  etiam  .                    153 

Form  of  a  bailable  latitat  .             154 

Praecipe  for  ditto  .155 

How  to  get  it  signed  and  sealed  ib. 

May  be  sued  out  and  made  returnable  same  day  ih. 

No  writs  to  be  sealed  before  filled  up  •                    ib. 

Of  the  alias  154 

Form  of  alias  capias                               .  .              ib. 

When  to  be  tested                  .  ib. 

Form  of  pluries  .                   ft. 

If  a  term  be  omitted  between  teste  and  return  .            ib. 

Of  the  counties  palatine  •                  157 

Form  of  lat  bailable  into  Chester '                 .  .156 

Form  of  latitat  into  Durham  15f 

Form  of  latitat  into  Lancaster  ib. 

Of  the  franchise  of  Ely  ib. 

As  to  suing  out  a  non  omittas  capias    -  160 

-    Non  omittas,  what             ^  .                    ib. 

Form  of  a  non  omittas  capias                       .  ib. 

King's    writ   does  not  run   in  Guernsey,  Isle  of  Man,  or 

Jersey                               .  .                     141 

Of  suing  out  Process  not  bailable. 

To  be  served  personally                •  ib. 

Of  the  notice                                 •  •                       ib. 

The  fees  for  service  169 

Three  things  to  be  observed  in  filling  up  process  ib. 

Writ  may  now  be  served  on  return  day  ib. 

Of  service  on  baron  and  feme  ib. 

If  against  two,  both  must  be  served  ib. 

Need  not  shew  the  original  ib. 

Bill  of  Middlesex  not  bailable                    .  ib. 

A  common  latitat  not  bailable  '  163 

Notice  for  appearance  to  be  on  the  copy  ib. 

Precipe  .                   164 

Alias  and  pluries  ib. 

Date  of  writ  no  part  of  the  writ  ib. 

A  bailable  writ  may  be  sued  out  after  common  process,  and 

before  a  discontinuance  ib. 

An  informal  return  to  a  writ,  the  court  will  set  aside  the  pro- 
ceedings for  irregularity  ih. 

Service  of  process  in  county  palatine                 .  $b. 

By  whom  it  may  be  served           .  ib. 

Latitat  must  be  served  in  the  county  where  directed  165 


PROCLAMATION. 

See  title  Outlawry. 
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PROMISSORY  NOTE. 

Limitation  of  action  on  .                                       43 

PUIS  DARREIN  CONTINUANCE, 

When  to  be  pleaded  38 

When  not  allowed  to  be  pleaded  ib. 

Shall  have  but  one  plea  .                    .                 37 

To  be  verified  by  affidavit  .                   .                 ib. 

When  put  in  at  the  assizes  .                                ib. 

If  plea  be  filed  38 

It  is  at  the  discretion  of  the  judge  to  accept  the  plea  ib. 

When  it  cannot  be  pleaded  ib. 

How  to  proceed               •  .                         .           ib. 
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QUAKERS 

Vide  title  Atiornies  .  48 

Vide  title  Affidavits  .  130 

QUANTUM  MERUIT  •  13 

QUANTUM  VALEBANT  ib. 

QUARTO  DIE  POST. 

What  81 
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RECOGNIZANCE. 

Recognizance'  by  bill                      .  • 
■                      by  original 

RECORD. 

Courts  of                   ...  8 

Trial  by                                     .                      .  361 

RECORD  OF  NISI  PRIUS  BY  BILL. 

What  it  is  to  contain                         .  m               ,  401 

If  there  is  a  demurrer                       .                  .  409 
If  a  respondeas  ouster  be  awarded  on  a  plea  in  abatement       ib. 

Where  two  partners  sever  in  pleading  ib. 

The  record  where  issue  and  trial  of  different  terms  403- 

The  first  placita                                                    •  ib. 

The  second  placita                                               •  ib, 

Jurata  for  London  .               ib. 

The  like  in  Middlesex                        ,  .               ib. 

The  like  at  the  assizes                        .  «             ib. 

To  be  entered  in  town  two  days  before  the  sittings  40* 
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PRACTISERS. 

Rules  necessary  for  •  N 

PRISON  I 

PRISONERS. 

Having  day-rules  to  return  by  nine  .  M 

When  committitur  to  be  filed  •  .        97 

Proceedings  against* 

How  the  proceedings  against  them  were  formerly  70f 

The  present  mode  of  delivering  declaration  against  a  pri- 
soner in  the  custody  of  a  gaoler  •  710 
To  be  alleged  in  declaration,  in  whose  custody  defendant  n  *• 
Also  at  whose  suit  detained,  or  demurrable                .  •■• 
Rule  as  to  the  limits  of  the  K.  B.  prison  >b< 
Rule  respecting  the  declaration  against  prisoners                   711 
In  case  of  commitment  or  surrender                                       %• 
If  taken  on  mesne  process,  and  removed  by  ha.  corp.  and 
committed,    when  proceedings  against  him  shall 
commence            .                                       .            7if 
No  treaty  to  prevent  supersedeas,  unless  in  writing  signed 

by  defendant  .  & 

When  to  declare  on  escape-warrant  .  & 

When  the  plaintiff  is  not  bound  to  declare  before  the  end  of 

the  next  term  after  the  return  of  writ  & 

A  declaration  may  be  delivered  in  vacation  7l3 

How  to  proceed  if  the  Defendant  is  in  Custody  of  Sheriff". 
Within  what  time  plaintiff  must  deliver  his  declaration         fc 
Not  to  deliver  declaration  before  process  is  returnable  & 

How  to  proceed  .  *• 

The  form  of  a  declaration  against  a  prisoner  in  custody  of 

sheriff  by  bill  ft 

Of  delivering  and  filing  the  declaration  .  & 

The  gaoler,  or   keeper,    must  deliver  to  the  prisoner  the  ^ 

declaration,  or  be  attached  "  1* 

The  affidavit  of  service  .  *■ 

No  demand  of  plea  necessary  if  the  defendant  is  in  custody 

of  sheriff  * 

If  defendant  removes  himself  to  the  Fleet  pending  the  suit, 

no  demand  of  plea  is  necessary  *• 

Rule  to  plead  may  be  given  after  the  first  rule  out  *• 

When  there  may  be  a  rule  to  declare  .  ib.  fc  * 

Must  charge  in  execution  within  two  terms  .  7*3 

If  inquiry  is  to  be  executed  .  .  * 

Within  what  time  plaintiff  must  proceed  to  trial  or  final 

judgment  .  *• 

Within  what  time  defendant  must  be  charged  in  execution     *■ 
If  inquiry  executed  in  third  term,  when  plaintiff  is  to  sign 

final  judgment  '  ? 

Within  what  time  prisoners  are  to  plead  in  county  gaols        ,tL 
Rule  to  plead  must  not  be  given  before  affidavit  of  deli- 

very  of  declaration  fifed  ? 

Construction  of  the  rule  .  •  * 

When  defendant  has  two  days  before  the  essoign  day  t 

plead  .  ll 
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Defendant  may  before  final  judgment  put  m  bail  716 

If  defendant  pleads  before  his  time,  to  give  notice  717 

When  he  need  not  give  notice  .  ib. 

How  to  charge  defendant  in  execution  in  a  county  gaol  ib. 

If  the  defendant  is  in  custody  in  Newgate,  &c.  at  the  suit  of 

anew  plaintiff  .  ib. 

Prisoners  on  day-rules  to  return  before  nine  ib. 

How  to  proceed  if  defendant  be  in  custody   of  the  marshal 

ats.  same  plaintiff  ib. 

When  defendant  is  to  plead  •  718 

When  he  may  imparl  ib. 

Within   what  time  plaintbT  is  to  proceed  to  trial  or  judg- 
ment .  *  ib. 
When  to  execution  ib. 
The  form  of  declaration  against  a  prisoner  in  custody  of  the 

marshal  by  bill  .  ib. 

How  to  charge  a  prisoner  in  execution  in  custody  of  the 

marshal  ib. 

Rule  as  to  filing  and  entering  committitur  against  prisoners       ib. 
To  what  this  rule  extends  .  .  719,  n.  b. 

Committitur  piece  ib. 

Of  the  marshal's  book,  called  the  commitment  book  ib. 

If  in  custody  ats.  of  the  king  .  ,  780 

If  in  custody  on  attachment  .  ib. 

Plaintiff  must  give  notice  of  his  haying  abandoned  a  former 

committitur  before  he  enters  a  second  .  ib. 

If  charged  in  execution  and  plaintiff  dies,   the  executors 

need  not  revive  the  judgment  781 

If  plaintiff  proceeds  fester  than  by  the  rules  prescribed  ib. 

Of  charging  a  prisoner  in  custody  of  the  marshal  ats.  of  anew 

plaintiff  .  ib. 

How  to  proceed  .  .  ib. 

When  to  plead  .  •  ib. 

If  new  detainer  be  in  yacation  •  722 

Though  8upersedable,  though  not  actually  superseded,  may 

be  charged  with  a  new  action  ib. 

$  The  order  as  to  charging  in  custody  of  the  marshal  with  a 

new  detainer  •  ib. 

Service  of  a  latitat  at  eight  in  the  evening  of  return  day,  ir 
good,  though  declaration  be  left  in  the  office  in 
course  of  same  day  ib. 

How  to  charge  a  prisoner  in  custody  for  a  debt,  if  he  is 

already  in  for  felony  Z^8 

If    defendant    remove  himself    before    declaration,    how 

may  declare  ib. 

A  prisoner  is  not  bound  to  give  notice  of  his  removal  ib. 

If  a  prisoner  be  charged  with  declaration,  and  remove  to 

Fleet,  how  to  proceed  .  724 

How  to  proceed  by  original  in  custody  of  the  sheriff  ib. 

Declaration  ib. 

If  in  custody  of  the  marshal  .  ib. 

When  prisoners  are  entitled  to  their  discharge  .  ib. 

Once  8upersedable  always  supersedable,  it  extends  only  to  the 

same  process  ib. 
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If  he  does  not  supersede,  he  cannot-  after  he  is  changed  a  ^ 

execution 
If  a  prisoner  pleads,  he  cannot  take  advantage  of  abffl  not 

being  filed  at  the  time  of  declaration  delivered  *» 

Unless  a  bill  be  filed,  declaration  a  nullity  £ 

So  if  declaration  be  written  on  both  sides  of  the  stamp  pap*  * 
Howtodischarg^prisonerforwantof  declaring  if  in  custody  ^ 

of  sheriff  *  IS! 

How  if  in  custody  of  marshal  •  •  -^ 

If  a  s^Se^edeas  be  had  before  judgment,  yet  plaintiff  may 

have  execution,  aliter  for  want  of  chargmgm  execu-  ^ 

tion  .  .     _  — UMn 

How  for  not  proceeding  to  trial  or  final  judgment  wanm 

three  terms  after  declaration  ^ 

Explanation  of  the  rule  ^ 

To  what  the  rule  does  not  attach  %  j-ni* 

In  case  of  a  surrender  within  three  terms  prisoner  sftaiioe  ^ 

discharged  & 

After  trial  had,  when  to  be  charged  in  execution  ^ 

If  error  on  injunction  .  .  ,r_il-tl| 

In  case  of  surrender  after  trial  had,   or  final  judgment,  ^ 

when  to  be  charged  in  execution  .  .- 

If  a  declaration  be  delivered  of  Hilary  term,  and  pb*** 
proceed  to  trial  at  those  assizes,  and  ngn  J***™** 
£1    Trinity  term,    when  the  defendant  must  w  ^ 
charged  in  execution  •  "««»««- 

Surrender  in  Hil.  after  verdict,  theprecedmg  term****  ^ 

koned  •    1a  the 

But  surrender  in  vacation  after  final  judgment   s^gnefl,  u*  ^ 

term  in  which  it  is  signed  reckoned  -  fc 

If  once  discharged  out  of  execution,  cannot  ***«*?>  .      - 
Nor  if  he  takes  a  new  security,  if  it  becomes  bad  by  the  a*  ^ 

of  the  plaintiff  /«- 

How  to  discharge  defendant  for  ^.P^F^'S^ft 

ment,  or  charging  in  execution  in  custody  at  tue  ^ 

sheriff  .  '  h 

As  to  where  a  writ  of  error  brought  .  ^ 

Court  permitted  an  alteration  in  the  committitur-piece,  ■*-  ^ 

thoughfiled  ft. 

If  removed  after  declaration  .  •  tjj 

How  if  defendant  be  in  the  custody  of  the  marsnal  ^ 

X  Affidavit  of  service  of  summons  ft, 

~  ~  May  «?t  plaintiff's  attorney  to  consent  /         _- 

Attorney  should  be  present,  on  a  prisoner's  signing  a  cog^  ^ 

'      A  ha,corp.  brought  by  plaintiff  to  remove  prisoners  from  ^ 
inferior  courts  toK.  B.  quashed  ^ 

Supersedeas,  what  Ok 

Supersedeas  fornot  declaring                                  •  ft 

Precipe  fc 

The  tike  by  original                           '  •,  .  j ^  1* 

The  like  for  not  proceeding  to  trial  and  judgment  ft 

'    For  not  charging  the  defendant  in  execution  ^ 
The  like  on  putting  in  good  ball 
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Of  the  ha/corp,  ad  respondendum  733 

The  form  of  the  writ           .                                 ,  734 

PRIVILEGE. 

This  court  holds  plea  on  a  writ  of  privilege  6 

JFrOfn  ATTtit* 

Who  are  privileged  from  arrest  119 

How  long  time  this  privilege  extends            .  ib. 

Sheriff  cannot  take  notice  of  privilege  115 

Vide  title  Attornies.            .                                  .  553 

PROCEDENDO. 

Writ  of  procedendo  and  precipe  756 

PROCEEDINGS  IN  THIS  COURT.                   .  '  25 

PROCEEDINGS,  STAYING  .  ,165 

PROCEEDINGS  AGAINST  BAIL  558 

PROCESS. 

Of  the  proceeding  by  bill  143 
In  Middlesex  a  bill  of  Middlesex  is  the  first  process  ib. 
Bill  of  Middlesex                                             .  ib. 
If  in  any  other  county,  a  latitat  .          ib. 
It  is  a  testatum  grounded  on  the  bill  of  Middlesex  ib. 
In  the  nature  of  an  original  ib. 
As  to  the  teste                                                         •  ib. 
How  to  be  directed                                                   •  ib 
When  latitat  may  be  tested  ib. 
If  tested  in  vacation.  It  is  void  ib. 
It  must  be  returnable  on  a  day  certain  i  b. 
As  to  suing  out  before  cause  of  action  accrued  .          144 
If  plaintiff  prove  a  cause  of  action  before  bill  filed,  though 
after  writ  sued  out,  it  is  sufficient,  though  return- 
able writ  145 
May  now  be  sued  out  and  made  returnable  same  day  »b. 
If  writ  be  sued  out  by  plaintiff  as  executor  ib. 
Latitat  is  considered  good  commencement  of  the  suit  in  a 

penal  action,  so  a  capias  ad  respond.  .           ib. 
The  true  time  of  taking  out  the  latitat  may  be  averred  con- 
trary to  nominal  teste               •  .   ib* 

Ai  to  the  Arrest  on  and  Service  of  the  Bill  of  Middlesex. 

Cannot  be  served  in  London  or  any  other  county  .          146 

But  if  place  where  doubtful  ib. 

A  latitat  may  be  served  in  Middlesex                       •  ib. 

May  be  served  at  eight  in  the  evening  on  the  return  day  ib. 

But  not  on  a  Sunday                                             •  ib. 

As  to  the  ac-etiam                                             .  ib. 

If  the  sum  is  omitted  in  the  ac-etiam  part  it  is  bad  ib. 

As  to  the  issuing  a  bailable  bill  of  Middlesex  147 

No  writ  to  be  sued  out  without  a  warrant  first  filed  ib. 

The  memorandum  or  warrant  to  prosecute            .  148 

Precipe  for  a  bailable  bill  of  Middlesex               .  ib. 

Form  of  a  bailable  bill  of  Middlesex                          .  ib. 

As  to  suing  it  out  149 
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In  ejectment  when  execution  cannot  be  sued  out  after  a  year 

and  day                                                       .  541 

If  scire  facias  be  by  original  how  to  proceed                •  it 

Scire  facias  by  original                                 •  ib. 

As  to  the  teste  and  return                         .  bY 

If  defendant  dies,  how  to  proceed               .                    .  550 

If  plaintiff                             .                           •  ib. 
Scire  facias  by  an  executor  after  an  interlocutory  judgment, 

and  before  inquiry- executed  & 
The  like  by  an  administrator  •  ib.  n.  i 
How  to  appear  •  .  559 
If  no  appearance,  how  to  sign  judgment  .  h. 
How  to  enter  the  same  after  final  judgment  .  ib. 
Scire  facias  against  an  administrator  of  defendant  after  inter- 
locutory judgment,  and  before  inquiry  ibw 

Proceedings  by  Scire  Facias  against  Bail, 

When  tney  are  bound  to  render                       .  55S 

But  before  any  proceedings,  a  ca.  sa.  must  be  taken  out  ib. 

How  long  it  is  to  lie  in  the  office  before  the  return  8>* 

No  execution  but  a  ca,  sa.  has  effect  to  fix  bail  A 

Can  only  be  brought  in  Middlesex                       .  554 

How  to  proceed                                  .                       ♦  %» 

How  to  proceed  by  action                 •                       •  A* 

Proceedings  by  Scire  Facias  against  Bail  by  Bill, 

How  to  proceed                                                 .  $# 

Dockett  of  the  recognizance  of  bail                       •  fc 

Roll  and  ca.  sa,  need  not  be  filed  till  replication  $*• 

The  filing  ca,  sa,  cannot  be  staid                        .  &• 

The  form  of  an  entry  of  the  recognizance  of  bail  %• 

How  to  sue  out  scire  facias  by  bill                       .  &Q 

Alias  how  long  to  lie  in  the  office                       .  M 

If  there  be  only  one  scire  facias,  how  to  proceed  ib. 

As  to  the  time  of  summons           •                       •  fr 

Time  may  be  enlarged  for  render  542 

If  the  defendant  is  ill                                                    .  ib, 

If  detained  by  a  foreign  enemy                       ,  ft* 

Into  what  county  to  be  sued                                .  ib. 

If  recognizance  be  taken  before  a  commissioner  ib. 

Scire  facias  against  bail  in  case,  or  case  ib. 

Precipe                              ,                           .  M* 

Rule  for  judgment  if  "by  bill  ib. 

When  to  be  made  returnable  ib. 
Entry  on  the  roll  of  the  two  scire  facias  and  judgment  by  bill   ib* 

The  like,  and  one  returned  scire  feci                   -  ^ 

If  scire  facias  be  of  different  terms,  how  to  enter  them  ib* 
How  to  appear                      .                          ,566 

Costs                                      .                          .  »b. 

How  to  proceed  if  bail  appear                         .  ib. 

When  defendant  is  entitled  to  an  imparlance               .  ib. 

Declaration  in  scire  facias  where  the  defendant  appears  ib. 

How  to  entitle  the  declaration                                  .  ib, 

What  bail  may  plead  in  their  discharge               •  ib. 

.  If  ca.  sa.  be  returnable  out  of  term  567 
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If  principal  die  after  return  of  ca,  sa.  567 

Bail  below  not  liable  to  costs  in  error  ib, 

SEAL  OFFICE  HOURS  155 

SEAMEN.    Vide  title  Arrest            .  103 

Limitation  of  actions  by  .22 

SEARCHING  FOR  PLEA  276 

SECURITY  FOR  COSTS. 

Formerly  refused  .                           220 

Application  must  be  made  to  plaintiff  prior  to  motion  ib. 

In  ejectment  •                             ib. 

Lessor  of  plaintiff  an  infant  ib. 

Mesne  profits  221 

If  second  action  appear  vexatious  .        ib. 

Baron  and  feme  .                         ib. 

Lessor  residing  in  Ireland  .                  ib. 

Now  granted            .  ib. 

If  Englishmen  sue  in  a  foreign  court  ib 

When  refused  ib 

Temporary  absence            •  •                       ib. 

Bail  before  motion  ib. 

Qui  tarn  action  .           ib. 

Infant  •           ib. 

Residence  abroad  •                 222 

Former  ejectment  ib. 

Uankrupt                .  ib. 

Lessor  of  full  age  • .             ib. 

Plaintiff  a  foreigner  w             ib. 

Of  the  application  ib. 
Notice  oi  motion  to  stay  proceedings  till  security  given 


SERVANTS. 

As  to  the  arrest  of  servants  of  peers  114 

SET-OFF.     Vide  title  Mutual  Debts.  299 

Notices  of                                                 .                        .  332 

Plea  of  set-off  *5}s£&£ 

SHERIFF. 

How  to  compel  them  to  return  writ  and  bring  hi  the  body  1 98 

If  a  special  bailiff  be  appointed,  sheriff  need  not  return  writ  ib 

But  responsible  after  arrest  bond  ib. 

If  defendant  deposit  sum  sworn  to  with  sheriff,  court  will 

not  permit  common  bail  ib. 

To  return  writ  in  six  days,  country                   •  199 

In  London  or  Middlesex,  return  the  writ,  and  bring  in  the 

body  in  four  days                                  •  ib. 

Custos  brevium  to  mark  every  writ,  day  filed  ib. 

Sheriff  to  return  the  writ  the  day  on  which  the  rule  ex- 
pires              .  ib. 

The  rule  is  peremptory  ib. 

How  to  compel  a  return  of  writ                                  .  ib. 

Rule  to  return  the  writ           •  ib. 
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Affidavit  of  service  of  the  rule  and  search  at  the    castas 

brevium  .  jgj 

Affidavit  of  service  on  secondary  .  ft. 

If  on  a  clerk  .  goj 

If  on  under-sheriff  in  the  county  •  .  jb. 

Not  to  be  served  on  an  agent  .      ft. 

It  bin  the  election  of  the  plaintiff,  to  proceed  by  taking 

the  second  rule  or  the  bond  .  is. 

How  the  rule  on  sheriff  to  be  served  .  jb. 

Where  sheriff  to  be  attached  .  id. 

How  to  compel  the  sheriff  to  bring  in  the  body  ist 

Rules  must  keep  pace  with  the  defendant's  time  €0  put  in 

bail  .  .  ib. 

When  sheriff  is  to  be  ruled  .988 

If  bail  .be  put  in,  in  due  time  .  .  ik. 

The  sheriff  may  put  in  bail  and  justify  jb. 

If  a  rule  to  bring  in  the  body  be  served  the  last  day  of 

a  term  .  'Ita 

If  the  bail  be  not  put  in,  in  due  time,  second  rule  may 

issue  same  day  rule  to  return  the  writ  expires  SOS 

Sheriff  not  to  be  ruled  to  bring  in  the  body  till  after  the 

expiration  of  the  rule  to  bring  in  the  writ  ib. 

A   rule  issued  in  vacation,  though  tested  in  the  term,  is 

void  ib. 

Sheriffs  bail  may  take  defendant,  and  surrender  him  204 

Rule  to  bring  in  the  body  .  ib. 

Affidavit  of  service  of  rule  to  bring  in  the  body        .  205 

If  served  on  a  clerk  of  the  office  .  ib. 

The  attachment  a  criminal  process  .  ib. 

Affidavits  to  set  aside  attachments,  how  to  be  intituled  ib. 

Rule  for  attachment  ,  ib. 

Writ  of  attachment  ib. 

Affidavit  to  move  where  bail  is  put  in,  but  not  justified  806 

Coroner  may  be  ruled  .  ib. 

What  affidavit  for  attachment  must  state  .  Hi. 

When  an  attachment  may  be  moved  for  .  jb. 

When  attachment  is  irregular  ,  & 

What  court  requires  previous  to  setting  aside  a  regular 

attachment  jb. 

How  to  proceed  against  Sheriff'  out  of  Office. 
Sheriff  not  liable  to  be  called  upon  to  return  process  unless 

within  six  lunar  months  207 

A  rule  taken  out  previous  to  term  dated  first  day  of  term, 

bad  ,  a 

How  to  proceed  against  late  sheriff  .  *  jb. 

Now  liable  to  bring  in  the  body  by  a  rule  .  ib.* 

If  bail  be  not  justified  in  due  tune  or  rendered,   how  to 

proceed  .  .  «W 

Notes  of  Cases. 
If  a  rule  expires  in  vacation  .  .  ft. 

If  a  rule  expires  the  last  day  of  term  .  jbi 

The  sheriff  having  returned  cepi  corpus  in  Hilary  term  17W, 

on  which  plaintiff  proceeded  no  further  till  Mk&aeU 

mas  1797,  court    held  it  unreasonable   that  the 


INDEX.  959 

*  P4Q1. 

SHERIFF  -  Continued. 

sheriff  should  be  caljed  upon  after  insolvency  of 
principal  and  bail  to  bring  in  the  body,  and  the 
attachment  for  not  bringing  it  in  was  set  aside  909 

If  an  officer  take  an  undertaking  to  put  in  bail  ib. 

If  the  plaintiff  or  his  attorney  had  consented  to  the  under- 
taking .  910 

The  sheriff  is  not  liable  to  return  his  writ,  although  re- 
quested before  the  six  months,  without  a  rule  £b. 

If  the  sheriff  be  in  contempt  before  defendant's  death  ib. 

If  .on  exception  to  bail,  notice  be  given  of  other  bail,  only 
one  of  whom  justifies,  and  the  names  of  the  for- 
mer still  remain  on  the  bail-piece,  the  former  may 
•  surrender  the  principal  .  .  ib. 

Where  court  ordered  the  attachment  to  stand  as  a  security      211 

If  the  sheriff  be  fixed,  and  the  defendant  has  merits  ib. 

Bail  put  in  after  sheriff  was  fixed,  and  no  trial  lost,  court 
said  mat  the  attachment  ought  not  to  stand  as  a 
security  .  ib. 

If  the  sheriff  apply  to  set  aside  a  regular  attachment  for  not 
bringing  in  the  body,  he  must  now  make  an  affi- 
davit, that  the  application  originates  from  him  ib. 

Note  ^hereon  .  .  219 

An  attachment    was    refused    for  not  taking   a  replevin 

bond  ib. 

The  sheriff  may  now  render  without  the  bail  justifying  ib. 

If  the  sheriff  be  once  in  contempt,  it  is  not  purged  by  a 

surrender  on  a  subsequent  day  ib. 

When  the  sheriff  cannot  relieve  himself  213 

Sheriff's  bail  liable  to  the  extent  of  the  penalty  of  the  bond        ib. 

Sheriff  not  liable  beyond  the  penalty  of  the  bdnd  ib. 

A  return  of  non  est  inventus  obtained  by  plaintiff  against 
the  principal,  to  ground  proceedings  against  bail 
is  irregular  ib. 

SOLDIERS,  see  title  Arrest  .  lOi 

May  surrender  in  discharge  of  their  own  bail  •  ib. 

SOLICITORS,  vide  Attornies. 

SPECIAL  CASE. 

What  *      43* 

How  to  proceed            .  ib. 

When  to  be  set  down  437 

Costs  ib. 

What  it  ought  to  state  ib. 

If  mis-stated  may  amend                                              •  ib. 

If  defective  may  have  a  new  trial  ib. 

The  court  will  not  take  cognizance  of  it                .  ib, 

SPECIAL  JURY. 

Rule  as  to    serving    the  rule  and  entering  the  cause  in 

London  and  Middlesex           .  396 

How  to  apply  for  a  special  jury               •  •          ib. 

As  to  striking  before  third  appointment  ib. 
No  costs  of  a  special  jury,  unless  the  judge  certifies  in  court  397 

None  to  take  more  than  one  guinea  unless  a  view  ib. 
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Change  of  sheriffs  makes  no  difference,  if  the  jury  be  once 

nominated 
If  after  special  jury  struck,    cause  goes  off  for  want    of 

jurors,  the  first  jury  must  try 
When  the  rule  is  to  be  drawn  up  i\ 

Rule  at  N.  P.  as  to  the  appointment  of  particular  days  for 

special  jury  causes  not  defended  ih. 

Distringas  fir  a  special  Jury,  vide  title 


SPECIAL  PLEAS. 
What 

Cannot  plead  a  special  plea  which  amounts  to  the  general 

issue  3*. 

Plea  of  non  assumpsit,  and  statute  of  limitations  SSI 

Plea  of  set-off  .                3S5 

Plea  of  satisfaction  -                 33* 

Non  assumpsit  to  part,  and  a  tender  to  the  residue  337 

Plea  of  infancy  333 

Plea  of  judgment  recovered         -  .  .              ih,  339 

STATUTE  OF  LIMITATIONS. 

Within  what  time  actions  are  to  be  brought  .                     19 

When  it  begins  to  run  64* 

If  one  plaintiff  be  abroad  and  the  other  in  England  2*. 
If  plaintiff  be  in  England  at  the  time  the  cause  of  action 

accrues  ftu 

%     A    bill  of  Middlesex  of  latitat  may  be  sued  to  save  the 

statute  ih. 

«.  try  of  a  bill  of  Middlesex  to  save  the  statute  ih. 

flnpearance  of  the  plaintiff,  and  sheriff's  return  thereon           647 

*J°w  to  enter  it  ib. 

Docket  ». 

No  occasion  to  take  out  a  new  writ  when  you  proceed  ib. 

For  it  may  be  continued           .  .             ih, 

Averment  in  replication               .  ib. 

Peers  sb. 

Officers  of  the  court  .               648 

If  an  attorney  sues              -  •             ib. 

OF  STAYING  PROCEEDINGS  .        165 

STYLE  OF  THE  COURT  7 

SUBPOENA. 

The  use  of  this  process  410 

Subpoena  to  testify  •                    ib. 

Precipe  for  same            •  ib. 

When  to  be  tested  411 

To  be  resealed  if  cause  be  made  a  remanet  .                  ib. 

Reasonable  time  to  be  allowed  to  witness  flw 

Reasonable  expenoes  must  be  tendered  .                ih. 

An  action  lies  for  expences  •              412 
An  attachment  lies  againsUj  an    attorney   for    non-atteiw 

dance  ib. 

So  against  a  peer  ih. 
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SUBPOENA— Continued. 

Cause  must  foe  called  on  to  make  the  witness  liable 

What  witness  liable  to  if  he  does  not  attend 

Subpoena  duces  tecum,  when  necessary  • 

Form  of  subpoena  duces  tecum 

This  writ  is  compulsory  • 

What  witness  under  this  writ  must  produce 

As  to  bringing  an  action  if  disobeyed 

SUGGESTION. 
After  death 
For  costs 

SURREJOINDER. 

What 

SUPERSEDEAS.    Set  title  Prisoners. 


991 
Pagb. 

412 
ib. 

413 
ib. 
ib. 
ib, 
lb. 
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771 
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T. 


TAXING  OF  COSTS 

TENANTS  IN  COMMON. 

As  to  their  suing  and  being  sued  . 

TENDER. 

Definition  of  the  word  ;  • 

Must  be  before  action  •  • 

How  it  may  be  made  -  •• 

When  need  not  lay  the  money  down 

Tender  to  an  attorney 

If  of  a  larger  sum  due,  and  debtor  asks  far  change 

When  no  occasion  to  produce  the  money 

What  will  be  a  good  tender  « 

What  is  requisite  to  make  a  legal  tender 

A  subpoena  in  Exchequer  sued  out  before  tender,  good 

Where  there  is  a  joint  demand,  how  to  plead  the  tender 

If  one  comes  into  the  possession  of  goods  wrongfully 

Non  est  factum  to  the  whole,  and  tender  as  to  part,  bad 

Tender  to  the  whole  declaration,  good 

Tender  made  the  day  bill  tiled  • 

Tender  by  justices  •  . 

The  statute  relates  only  to  actions  of  tort 

In  trespass 

Distress  for  rent  •  • 

For  pound-breach  .  • 

By  custom-house  officers  .  • 

By  excise  officers 

A  tender  in  any  money  coined  at  the  mint  is  good 

Bank  notes  when  no  legal  tender  • 

To  an  avowry  for  damage  feasant  in  replevin  when  to  be 

made 
To  a  plea  in  bar  of  tender  of  rent  in  replevin,  the  money 

ought  not  to  be  brought  into  court 
If  distress  rightfully  taken 

3Q 


431 


18 


328 

ib. 

ib. 
323 

ib. 

ib. 

ib, 

ib. 
3S4 

ib. 

ib. 

ib. 

ib. 

ib. 

ib. 
335 

ib. 

ib. 
S96 

a>. 

ib. 
ib. 
ib. 
ib. 

ib. 

ib. 

ib. 


062  INDEX* 


TENDER— Continued. 
Costs 

London  act  .  .  327 

As  to  the  time  of  pleading  •  •  it 

How  to  pay  money  into  court  on  the  plea  •  i\ 

It  may  now  be  pleaded  after  judge's  order  .  fe. 

Formerly  tender  pleaded  in  four  days  .  jfc>. 

When  to.be  pleaded  .  aV. 

What  the  plea  should  state  •  £. 

When  plaintiff  may  take  money  out  of  court,  brought  in  on 

this  plea      .  33$ 

Fresh  demand  and  refusal  .  .  ih. 

By  attorney's  clerk  not  good  .  3*, 

If  plaintiff  takes  the  money  out  of  court  may  proceed  for 

further  damages 
Plea  of  uon  assumpsit  and  a  tender  aa  to  the  residue 


TERMS. 

Why  so  called           •  •                            §0 

When  instituted  ib. 

Formerly  one  year  .                      ib. 

When  settled  it. 

.Days  in  bank  91 

Of  the  first  return  of  the  term  and  essoign  .                  ib. 

.   The  term  regularly  but  one  day           *■  .ft. 

Return  of  Writs. 

In  Michaelmas  term  .                  jg 

In  Hilary                                                   •  «V. 

In  Easter           •                      •  .                 «V 

.  In  Trinity'          •  •                            SI 

Observations  on  the  Terms. 

When  Hilary  term  begins  and  ends  .                     ib. 

When  Easter  term               •  bV 

— -  Trinity  term  .                  A, 

—  Michaelmas  term              •  .                     ib. 

When  no  sittings  •                       IK 

Trinity  term  enlarged              •  ib. 

TRESPASS. 

For  what  the  action  lies  •                          if 

Limitation  of  action  of  .               si 

TRIAL. 

Notke  of  to  whom  to  be  given              •  •             §38 

By  record  Sfl 
Notice  of  where  one  defendant  pleads  and  the'  other  lets 

judgment  go  by  default               .  9            3$7 

Due  notice  of  trial  to  be  in  allxauses  •                     SIS 

To  be  in  writing  .                         ib. 

Not  to  be  given  on  Sunday              .  .                   in 

Must  be  given  although  a  special  day  be  appointed  ib. 

If  notice  oe  given  for  first  sitting  and  cause,  not  set  down  ib. 

Must  be  given  to  attorney               •  .             ib. 

Who  is  to  acquaint  client       ^    •  .'             ib. 

New  notice  when  requisite           •  •           S74 

How  to  be  given  •                  ft. 
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When  eight  days  notice            .  374 

When  fourteen  days  ib. 

For  the  sittings  after  term               .                          •  ib. 

If  venue  in  country               .                                 .  ib. 

Explanation  of  the  statute           .                             .  ib. 

When  ten  days  notice  not  necessary           .                  ,  375 

What  notice  sufficient                                       .  ib. 

To  be  given  to  the  agent  in  town  *           •                    '  .  ib. 

If  defendant  resided  in  India               *  ib. 

If  defendant  quit  London  before  declaration               .  ib. 

Need  not  be  delivered  the  same  term  the  issue  is  delivered  ib. 

Sunday  when  accounted  as  one  day  ib. 

Explanation  of  the  act  as  to  the  assizes               •       #  376 

In  the  case  of  a  prisoner  to  be  delivered  to  the  turnkey  ib. 

If  cause  made  a  remanet           •                         .  -  ib. 

On  a  peremptory  undertaking           •                      .  ib. 

Where  a  term's  notice  is  requisite               .  ib. 

If  given  within  the  year                      .  377 

What  will  prevent  it                           .                  .  ib. 

May  be  given  before  the  first  day  in  full  term               .  ib. 

This  rule  does  not  extend  to  judgment  in  case  of  a  nonsuit  ib. 
If  a  judge's  order  be  obtained,  no  need  of  a  term's  notice, 

but  if  a  summons  only,  and  no  order,  must  ib. 

Time  how  calculated                                                •  ib. 

Signing  a  concilium  prevents  it               •                      .  ib. 

To  what  the  rule  extends  .    ib. 

When  a  term's  notice  is  not  requisite                      •  ib. 

If  a  notice  has  been  given  of  intention  to  proceed  ib. 

Of  an  agreement  to  stay  proceedings  for  a  limited  time  378 

If  cause  be  staid  by  injunction           *                       .  ib. 

May  then  proceed  without  a  term's  notice           •  ib. 

Notice  of  trial  for  London               .                         •  ib. 

The  like  for  Middlesex               .  ib. 

The  like  for  the  assizes  379 

If  given  on  the  issue  ib. 

If  plaintiff  concludes  ad  patriam               •                      •  ib. 

Of  putting  off  trial  ib. 

When  the  application  is  to  be  made                                 •  ib. 

What  will  satisfy  court  380 

If  libels  are  dispersed  ib. 

When  court  will  not  put  off  the  trial                     "     .  ib. 

How  application  to  be  made  ana  by  whom  ib. 

If  an  attorney  ill                                  "  ib. 

As  to  a  penal  action           .  ib. 

CoststODepaid                                                  -  ib. 

If  witness  leave  town  after  notice  given               .  381 

If  put  off,  how  long  to  be                                     •  ib. 

Of  the  motion             .                                                  •  ib. 

The  affidavit               .  ib. 

How  to  proceed  ib. 

Of  short  notice  of  trial  ib. 
If  country  causes  to  be  four  days  before  the  commission  day      ib. 

In  town  two  382 

Countermand  of  notice  of  trial               •                      .  ib. 

Cannot  be  countermanded  ancl  continued  at  the  same  time  ib. 
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Of  costs  for  not  proceeding  to  trial           ,  .                  383 

Costs  to  be  paid           .  ib. 

Pauper  to  pay  no  costs           •                               .  ib. 

The  days  how  reckoned  .                       ib. 

Cannot  be  given  on  a  Sunday               .  .                 ib. 

Where  new  notice  is  requisite            .  .                     ib. 

Continuance  of  notice  of  trial                  .  .                       ib. 

No  notice  of  continuance                .  .                    ib. 

Affidavit  to  move  for  costs  for  not  going  to  trial  ib. 

How  to  move            •  384 

Notice  is  requisite  ih. 
Affidavit  of  demand  and  refusal,  if  payable  to  the  attorney 

only  ib. 

What  affidavit  must  state           •                      .  ib. 

Rule  absolute  in  first  instance  for  attachment  .                   ib. 

TriAby  Proviso, 
What                *                                              .  ib. 
In  actions  in  replevin,  &c.  defendant  may  go  to  trial  385 
In  other  causes  is  superseded               •  .             ib. 
Hie  statute  respecting  this  trial            .  .                    ib. 
In  what  cases  there  must  be  a  trial  by  proviso  •                  ib. 
If  cause  entered  and  record  withdrawn,  not  •                    ib. 
If  statute  14  Geo.  2.  has  been  complied  with  •                    ib. 
No  trial  can  be  had  until  a  default  made  •                38$ 
If  both  parties  carry  down  record               •  •                 ib. 
How  to  proceed            .                                  .  ib. 
Both  parties  may  give  notice  of  trial  .                  ib. 
Costa                                                                 .  ib. 
If  rule  by  proviso  is  obtained  before  trial,  though  after  no- 
tice will  do               .  .              ib. 
There  can  be  no  trial  by  proviso  against  the  crown  387 
Issue  out  of  court  of  Chancery,  defendant  may  carry  it  down    ib. 
Error  in  fact               •  •               ib. 

Trial  at  Bar. 

Formerly  all  trials  were  at  bar               «  .                393 

Must  be  in  difficult  cases            •  .                   ib. 

Is  to  be  in  term  time               .                              .  ib. 

On  affidavit            .                                              .  ib. 

Must  be  tried  by  a  special  jury           .  .            ib. 

Discretionary  in  the  court  to  grant  it  .                    ib. 

When  to  be  moved  for  .                   ib. 

As  to  notice  of  such  trial                                  •  394 

Grounds  for  granting  same  .                    ib. 

Lessor  of  plaintiff  privileged               .  .                395 

If  a  judge  be  concerned           .  ib. 

What  the  affidavit  should  state           ,  .                    ib. 

Plaintiff  may  countermand  notice  ib. 

Of  the  venire  and  distringas  •                 ib. 

New  trial  may  be  moved  for  after  trial  at  bar  .            39* 

As  to  a  county  palatine                                     .  jh. 

Trial  by  Record. 

How  to  proceed  on  an  issue  of  nul  tie]  record  .            361 

Where  judgment  in  the  same  court  1s  pleaded  •               ib. 
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If  action  be  brought  in  this  court  on  a  judgment  in  C.  P.  362 

Inferior  court            •                               •  ib. 

County  palatine               •                                         .  ib. 

New  Trial. 

When  first  granted                                               .   •       -  440 

Venire  de  novo  when  may  be  granted               •  ib, 

A  general  verdict  can  only  be  set  right  by  a  new  trial  ih. 

Necessary  to  justice  to  reconsider  the  case               .  ib. 

Generally  on  payment  of  costs               .                       •  441 

It  depends  on  the  discretion  of  court            •                    .  ib. 
If  parties  have  agreed  to  abide  by  the  determination  of  one 

action            .                                  •  ib. 

It  may  be  had  on  an  information  on  a  quo  warranto  ib. 

So  after  nonsuit  if  improperly  directed               •  ib. 

What  is  a  new  trial            .                                   .  442 

In  criminal  cases,  when  may  be  moved  for           •  ib. 

If  a  judge  who  tried  the  cause  dies                .  ib. 

For  excessive  damages               •                              •  ib. 

For  want  of  due  notice  of  trial                •                      .  ib. 

As  to  value                                       •                               • .  448 ' 

When  it  may  fee  granted  a  second  time^               ,  ib. 
When  a  third  time            *                          •                       .        ib. 

If  jury  toss  up            .                               .  ib. 

If  under-sheriff  be  attorney  in  the  cause            •  ib. 

If  verdict  be  a  slip  or  inadvertence            •                   •  ib. 

If  a  witness  be  concealed               •  ib. 

When  for  excessive  damages            • .                             ,  ib. 

Former  verdict  to  stand               .                          *  ib. 

After  error  brought                .                               •  444 

Felony               .                                                     •  ib. 

If  verdict  against  evidence,  and  action  frivolous  ib. 

When  not  tor  excessive  damages               .                .  ib. 

No  instance  of  new  trial  on  account  of  witnesses  being  in- 
terested           .                                        .  ib. 

Unless  merits  doubtful            •                           .  ib. 

No  new  trial  where  it  appears  you  might  have  given  evi- 
dence on  former  one            •                           .  445 

If  evidence  on  both  sides,  and  verdict  against  judge's  opinion    ib. 

Affidavit  of  jurymen                                          .  ib. 

If  bill  of  exceptions               •                                  •  ib. 

No  affidavit  will  be  admitted  to  explain  evidence  ib. 

Misdirection  of  a  point  of  law                       .  ib. 

If  the  judge  be  wrong               •                       .  ib. 

If  a  juryman's  son  be  sworn  instead  of  the  father  ib. 

Penal  actions     *                                                          .  ib. 

If  witness  called  to  prove  certain  facts               •  446 

If  pending  motion  an  allowance  of  error  served  ib. 

The  court  refused  to  grant  it  in  an  action  for  malicious  pro- 
secution              .                          •  ib. 

So  in  an  action  for  a  libel               «                          •  ib. 

So  if  money  is  paid  into  court               •                       •  ib. 

Seldom  granted  in  personal  costs  •  •       a  ib. 

Jf  plaintiff  recover  in  conscience               •               •  *  ib. 
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Court  will  not  grant  a  new  trial  in  an  action  on  the  grant 

laws                                                           .  447 

Not  granted  on  indictments  for  misdemeanor                -  ib. 

When  and  bow  to  move  for  new  trial                       .  ibu 

Within  what  time           .  ifc- 

Sunday                             •                                f  >b. 

Diesnon                                                           .  jb» 

When  it  may  be  moved  for  after  usual  time                •  ib. 

Generally  made  on  affidavit               •                       •  ib- 

If  tried  m  term               .  ib. 

How  to  move            .                                          •  448 
Before  shewing  cause  against  a  new  trial  a  note  is  to  be 

left  with  the  chief  justice                                    .  ib. 

If  the  judge  reports  that  he  is  satisfied               •  ib. 

If  court  divided                       •                               •  ib. 

If  verdict  set  aside                  .                             .  440 

Costs                   .                                   .  ;b- 

If  costs  are  not  ordered  each  party  to  pay  his  own  ib. 

If  venire  de  novo  awarded               •                       .  ib. 

When  costs  are  allowed                                     •  450 

3SR0VER.    Actions  of                                          .  1* 


V. 


VARIANCE. 

Vide  tide  Declaration. 

VENDITIONI  EXPONAS  4SS 

VENIRE  AND  DISTRINGAS. 

Venire  facias  if  proceedings  are  by  bill  .  a  408 
The  like  where  there  are  two  defendants,  and  one  lets  judg- 
ment go  by  default  •  •  jb» 
Where  sheriffis  a  party,  it  must  be  awarded  to  the  coroner  m. 
Venire  de  novo  .  •  *jj* 
Common  distringas  .  •  *. 
Distringas  as  for  a  special  jury  .  410 
■  ■              —  for  common  jury             .  .            *• 

VENUE. 

The  derivation  of  the  word               .                       •  **• 

Local  or  transitory           .  * 

When  the  laying  of  venue  in  a  wrong  county,  is  the  loss  of 

bail            .                      -                       .  » 

Personal  actions           .                                        •  ™* 

If  founded  upon  a  thing  done  out  of  the  realm  .              *■ 

If  for  a  transitory  thins           .                       •  *■ 

When  founded  on  two  thiiigs  in  different  counties  &> 

Several  facts  in  different  counties  .  *** 

If  local  action  be  tried  in  a  wrong  county,  defect  awed 

after  verdict  .  •  *■ 
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Matter  of  record  .  •  848 

Action  on  lease  for  rent  *                                   .  ib. 
If  cause  of  action  arises  partly  b  one  county  and  partly  in 

another               .  ib. 

If  an  assault  happen  abroad                                        •  ib. 

Every  transitory  action  may  be  laid  in  any  county       .  ib. 

Venue  cannot  be  laid  in  Wales  in  a  transitory  action  849 
Declaration  laid  in  Norwich,  but  Norfolk  in  the  margin, 

good              •                              ,     *  ib. 

Venues  local,  by  act  of  parliament           .                   .  ib. 

To  what  the  statutes  extend               .                      .  850 
The  action  must  be  proved  to  have  happened  in  the  proper 

county               .                             .  ib. 

Driving  away  distress               •                            •  ib. 

For  delivering  coals                  •                             •  ib. 

In  action  against  justices              .                         .  ib. 

Officers                                       •                      •  ib. 

Turnpike-man,  when  action  is  transitory  against  him  ib. 

Highway  act                                                        .  851 

Excise  officers           .    .                                        .  «ib. 

Custom  house  officers               .                            .  ib. 

Nuisance           .                           •                       .  ib. 
To  prevent  expence,  if  a  feet  is  admitted,  venue  may  be 

changed               •    .                               •  ib. 

As  to  a  patent               .                        .                   .  ib. 
If  it  arises  partly  in  Derby  and  partly  in  Ireland,  refused  to 

change  it  from  London  or  Derby               .        .  ib. 
If  no  venue  be  laid  in  the  body  of  the  declaration,  reference 

had  to  the  margin                        •  Hi. 
But  if  proper  venue  be  in  the  body,  the  word  in  the  margin 

will  not  vitiate  it                          .  ib. 
Attorney  plaintiff  may  lay  venue  in  Middlesex,  and  cannot  be 

changed,  otherwise  if  defendant             •  ib. 

Debt  for  rent  against  lessee  or  assignee  858 

Against  an  assignee                     •                  •  ib* 

For  forging  a  will                        •                  •  ib. 

Of  changing  the  Venue. 
Court  wijl  not  change  the  venue  to'any  of  the  four  northern 

counties  previous  to  the  spring  circuit  ib. 

If  plaintiff  lay  the  venue  in  the  wrong  county               .  ib. 

In  what  actions  the  venue  cannot  be  changed  ib. 

In  what  actions  the  venue  may  be  changed  ib. 

Peer                                                     .  853 

Covenant                     •                     .  ib. 

libel                                .                                        m  ib. 

Crim.  con.                         .  ib. 
After  venue  changed  on  the  common  affidavit,  court  will  not 

alter  it                                                    .  ib. 
In  debt  on  bond,  venue  in  London,  witnesses  all  lived  in  one 

county                           •  854 
'When  a  fair  trial  cannot  be  had,  though  laid  in  the  proper 

county  ib. 
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If  a  fair  trial  cannot  be  had  in  Wales,  a  certiorari  will  be 

granted  .                    854 

If  on  short  notice  of  trial  .                       •                 ill. 

Criminal  information  .                                           ik 

Wales                           •  .                                          356 

Poole                      •  ib. 

The  motion                       .  •                               ib. 

'   Chester                       «  ^                       .*|                   ib. 

Debt  on  bond           '  •                              ib. 

Bad  venue,  or  want  of  one  .              ib. 

Of  changing  Venue  from  an  English  to  a  Welsh  County. 
The  venue  may  be  changed  from  an  English  to  a  Welsh 

county  •  .  £57 

Cannot  in  general  be  changed  into  a  county  palatine  ib. 

When  it  must  be  changed  into  the  next  county  5858 

It  what  cases  it  may  oe  changed  from  a  county  at  large  info 

a  city  and  county  •  ,  ib. 

As  to  the  Venue  respecting  privileged  Persons* 

Serjeants  at  law              •        .  .                           ib. 

Barristers                       •  •    •                       •                 ib. 

Attornies  •                               ibu 

If  they  sue  as  common  persons  .                          ib. 

If  in  outer  droit                      .  *                            ib. 

If  either  of  them  be  defendants  •                  •              .               ib. 

Clerk  of  assize                       .  .                          259 

On'removal  from  cities  •                  ib. 

Within  what  Time  Venue  may  he  changed, 
When  not  till  next  term                       .                   •  ib. 
Plaintiff  after  essoign  day  of  subsequent  term  after  appear- 
ance                        •                      •  ib. 
Cannot  move  until  appearance                           .  ib. 
Nor  after  plea                           •                          •  ib* 
After  issue                          •                              •  ib* 
When  changeable  in  transitory  actions                    *  tku 
When  it  may  be  changed  after  order  for  time  860 
When  not                                             •  .          ib. 
If  on  terms  to  plead  the  first  sitting                        .  ib. 
Though  plaintiff  cannot  change  the  venue,  yet  he  may  do  it 

by  amending                       .                      •  ib. 

Allowed  in  a  penal  action                          •               »  ib. 

How  to  move  to  change  the  Venue* 
How  to  move  .  •  961 

When  rules  to  be  drawn  up  ib. 

When  to  plead  if  venue  changed  *  ib. 

Affidavit  ib. 

Rule  to  change  the  venue  .  .  ib. 

How  to  proceed  in  vacation  .  •         ib. 

Of  bringing  back  the  venue  by  plaintiff. 
Upon  plaintiff's  undertaking  to  give  some  matter  m  k 
ing  in  the  county  wherein  the  action  is  laid 
How  formerly  .  •  ib. 

Venue  was  brought  back  after  two  trials  ,  ib. 

The  undertaking  is  absolutely  necessary  .  ib. 

Rule  to  pay  money  into  court  sufficient  • 
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If  the  cause  of  action  arose  abroad  sufficient  to  prove  it  263 

If  the  issue  be  altered       '                   .                       .  ib. 
Formerly  it  was  required  to  give  evidence  in  the  county 
wherein  the  venue  was  retained,  or  be  nonsuited; 
bujt,  since,  the  plaintiff  is  bound  only  to  give  some 

evidence  or  be  nonsuited                       .  ib. 

If  changed  on  a  false  affidavit  864 

Plaintiff  must  give  the  usual  undertaking                .  ib. 

Rule  for  bringing  back  the  venue                        .  ib. 

VERDICT. 

In  penal  actions                .                                  .  10 

Public                                                       ,  434 

Special  verdict                   •  ib. 

When  to  be  set  down                                           .  435 

In  special  verdicts,  counsel  to  subscribe  die  points  ib. 

Deeds  to  be  found  according  to  the  substance             .  ib. 

How  special  verdicts  are  to  be  set  down                      .  ib. 

How  the  concilium  is  moved  for                     •  ib* 

How  to  proceed  on  a  special  verdict                       •  ib. 

When*  copies  of  the  record  are  to  be  delivered             .  *     ib. 
If  judgment  pronounced  no  rule  for  taxing  costs  is  necessary      ib. 

If  counsel  do  not  agree  in  the  statement  of  fact*  436 

When  to  be  set  down                         .                         •  ib. 

UNDER-SHERIFF. 

Not  to  be  an  attorney  whilst  in  office  .                  ,  68 

VIEW. 

View  may  be  granted  in  any  action  where  necessary  398 

Six  of  the  jurors  or  more  shall  have  a  view           .  399 

When  of  course  ib. 

How  to  obtain  a  rule  for  a  view                          •  ib. 

Shewers,  their  duty                           .                       .  ib. 

Rule  for  a  view  by  a  common  jury  400 

Rule  for  a  view  by  special  jury                      .  401 


W. 

WALES. 

No  person  to  be  held  to  bail  in  Wales,  unless  the  debt  amounts 

to  201.  •*  lOi 

As  to  process  into  14s 

WARRANT  OF  ATTORNEY. 

What  .  .  •  511 

When  generally  given  .  ib. 

Liable  to  a  stamp  duty  .  ib. 

Form  of  warrant  of  attorney  ib. 

Defeasance  thereon  512 

No  bailiff,  &c  to  take  any  warrant,  but  in  presence  of  an 

attorney  •  513 

When  on  attorney  must  be  present,  on  taking  a  warrant  of 

attorney  •  ib 

3R 
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WARRANT  OF  ATTORNEY.— Continued. 

Warrant  executed  by  a  person  in  custody,  not  valid,  unless 

his  attorney  be  present                         .  513 

Extends  to  warrants  executed  abroad                       •  ib. 

To  be  given  voluntarily  and  for  a  good  consideration  !>. 

Construction  of  rule  E.  15  Car.  2.                           .  514 

If  confessed  for  nfore  than  due                           •  ib. 

Though  defendant  consent  to  plaintiff's  attorney  it  will  not  do    in. 

When  no  necessity  for  an  attorney  to  be  present  ib. 

To  whom  to  be  delivered     V.                 .                .  515 

If  obtained  by  fraud                       .                       .  ft. 

If  obtained  on  an  usurious  consideration                     •  ib. 

If  given  by  an  infant                   •  ib. 

When  it  will  not  be  set  aside                   •               •  ib. 

*    May  be  given  by  a  prisoner  on  criminal  process            .  516 

It  is  not  revocable  ib. 

When  to  enter  it  up  if  defendant  dies  in  vacation                .  ib. 

If  defendant  dies  before  motion  to  enter  up  judgment  ib. 

How  to  enter  it  if  given  to  a  feme  sole                   .  ib. 

If  given  to  two,  and  one  dies  before  judgment  517 

Upon  a  joint  and  several  bond  cannot  enter  up  judgment 

against  survivors                          \  ib. 

Feme  covert                                                    .  ib. 

Warrant  by  one  executor                           •  ib. 

When  entered  up  after  judgment  may  be  after  the  plaintiff's 

death                            .                        .  ib. 

If  warrant  be  of  a  •  particular  term,  when  judgment  must  be 

entered  up                           *                            .  518 

If  entered  on  a  mutuatus  instead  of  bond                   .  ib. 

When  judgment  may  be  set  aside  '                        •  ib. 

When  motion  necessary  to  enter  up  the  judgment            .  &* 

In  term                                                        •  ib. 

When  the  rule  is  made  absolute  in  the  first  instance  519 

1  f  bond  on  which  the  warrant  is  given  be  above  twenty  yean 

old  ib. 

If  warrant  be  above  ten  years  old                       .  ib. 

Judgment  should  be  docketed                            •  ib. 

If  defendant  die  in  term,  and  judgment  entered  in  vacation,  it 
is  good,  but  execution  tested  last  of  the  term  wul  be 

set  aside                          .                             .  ik. 

When  application  may  be  made  for  leave  to  enter  up  judg- 
ment                          •                             •  ib. 

How  to  apply  to  enter  judgment  in  vacation               .  ib. 

How  in  term                           •  s\ 

The  affidavit                         •    .                           .  590 

What  affidavit  should  state                             .  ib. 

How  to  sign  judgment                              •  521 

Before  whom  the  affidavit  is  to  be  sworn                  .  ib. 

If  in  Scotland  before  whom  to  be  sworn                   .  ib. 

The  memorandum  or  minute                              •  ik 

If  a  bankrupt,  to  gain  his  liberty,  execute  a  new  warrant 
and  bond  for  same  debt,  it  is  an  extinguishment 
of  the  old  debt,  and  he  shall  not  be  discharged,  al- 
though he  has  a  certificate  ib. 

If  it  is  given  for  an  usurious  debt,  court  will  direct  an  issue  588 


j 
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Paob. 

WARRANT  TO  PROSECUTE. 

The  form  of                          .  .                              148 

WARRANT  TO  DEFEND 

The  form  of                   .  .169 

WITNESSES,  vide  title  Arrest.            .  .                    114 

How  to  compel  them  to  appear  .                        410 

WORDS. 

Limitation  of  actions  for  .                             21 

WRIT. 

Diversity  between  a  writ  and  action  .                  9 
Writs  sued  out  to  save  the  stat.  of  limitations  must  in  gene- 
ral be  returned  •                                 24 

Return  of  Writs, 

By  original                        .  .                            82—3 

By  bill                           .  .                                   ib. 

Observation  on  the  Return  of  ltfrits. 

Return  of,  what  days  are  to  be  avoided  .  84 
Return  of  writs  by  bill  •  .  ib. 
Award  of  process  on  a  Sunday  .  85 
Writs  grounded  on  an  original  .  ib. 
When  there  need  not  be  fifteen  days  between  the  teste  and  re- 
turn .  .  ib. 
Direction  of  writs  to  Chester  .                       .              152 

—  to  Durham  ib. 

— ; ~                  ■  to  Lancaster  .                   ib. 

Directions  of  writs  to  inferior  courts  .             .               712 

WRONGS,  Actions  for.                .  .                U 


THE  END. 
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